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PREFACE. 


7 HIS c ompilation is an attempt to place before Law students and tiie 
public generalh a correc ted text of the various Regulations and enact- 
ments from 1793 down to the present time, included in the University 
Curriculm for the B. L. Degree Examination. Most of those Acts of which 
portions only are included in the B. L. Course have been given in full in 
the interests of the general public Several important Acts, such as the 
Revenue Sale Law', the Indian Penal Code, the Code of Criminal Proce- 
dure and th(' Code of Civil Procedure, have undergone material alterations 
.-.ince the dates of their enactments. It is hoped that a corrected text of 
these laws compiled in the form of a handy w^ork will be found a great 
conv( nience to those foi w'honi it is intended. References to the amend- 
ing enactmetnts have been l 099 fi given in all cases in the shape of foot 
notes. My be-st acknow ledgments are due to my frk^nd Raja Peary Mohun 
Mook<‘riie C s i for the valuable help he has given nie in this compilation. 


PREFACE TO THE SECOND EDITION. 

'fhe ])resent edition c'arries the amendments up to date. The old 
( c-rtiheate ^ct (XXVII of i860) has bean replaced by the Succession Certih- 
ate Act of 1889, Act XL of 1858 has been replaced by the Guardians and 
\\7irds Act 1890, a*nd Act VIl of 1880 B. C. has been added. The several 
Iterations made* in diffen iit sections of the Code of Civil Procedure 
and other Acts have been incorporated, and care has been taken to 
correct some at least of the printing mistakes which crept into the first 
edition. 


PRAN NATH PANDIT. 




Preface to the third Edition. 


In tlie present edition the several amendments made by 
subseqaent Acts in the Code of Criminal Procedure, the Evidenee 
Act, the Registration Act, the Code of Civil Procedure and 
other enactments included in the B. L. Course have been embodied 
and the Partition Act of 1893, has been added* At the suggestion, 
of the Publishers and with^view to make the compilation more 
^useful to legal practitiouittlie Court Fees Act as amended up to • 
date has also been added. 


PEARY MOHUN MOOKERJL 




EERATA AND ADDI»^DA. 


Pago 1. Section 1. Omit the words from “except” to the end of the section, 
(Act XII of 1891.) 

r>. Omit the same words at the top of the page. 

27. After section 138 insert the following section, (see section 79 Act 
XIV of 1887.) 

“138A. The foregoing sections of this Chapter shall apply as if 
Her Majesty’s Indian Marine Service were comprised in the 
Navy of the Queen.’* 

„ 137. Omit clause {h) of section 1 which has been repealed by Act XIII 

of 1889. 

151. In section 51 after the word “Navy*’ insert the words “or of 
belonging to Her Majesty's Indian Marine Service and being 
illegally absent from that service.” (See Section 78, Act 
XIV of 1887.) 

• 

200. After the word Punjab insert the words “ tl^e Court of the Recorder 
of Rangoon.” (See Act XI of 1889.^ 

.. 2G2. To section 555 add a note to the effect “ see Act XIII of 1889 

excluding Cantonment Magistrates from the operation of 
this section.” 

. 281. After section 216 add the following (see Act III of 1894.) 

21GA. Harbouring robbers or Ditto, ditto, ditto. Court of Session, 
dacoits. Rigorous imprison- Presidency Mogis- 

ment for 7 years trate or Magistrate 

and fine. of 1st Class. 

194. In section 244 for the words “and the petitioner is the executor 
therein named” substitute the following, (^ee Act VI of 
’ 1889), “ tlie an^ount of assets which are likely to come to 
• the petitioner’s hands, and 

“ that the petitioner is the executor named in the will” ; 

„ 504. In section 308 insert the words “ or by whose Dfstrict Delegate” 

after the words “ by whom.” 

,, 515. Line 2nd, for “ statement” read “statements,” 

Line Gth, insert the word “ all” before the word “ such,” 

Section 5, insert the word “ no” before the word “ others.” 

„ 527. Section 33, line 8th. for the first word “of” read “ if.” 

,, 723. Section 9, omit the 2nd paragraph which has been repealed by Act 
XIII of 1889. 

„ 755. Oifiit the whole of the First Schedule which has been repealed by 

Act XII of 1891. 

,, '759. Description of suit 43, after the figure “321” add the words 

and figures “ or under the Probate and Administmtion 
Act, 1881, section 139 or section 140,” (see Act V' of 
1881.) 

j, 7C8. Description of suit 142, line 3rd for the first word “ the” read “in.” 

After Description suit 149 insert the word “ Appeals.” 
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Page 769. After No. 160 insert the following. (See sec. 36, Act IX of 1887.) 

,, 160A. For a review of judgment by Ditto ... The date of the dccrc^' 

a Provincial Court of Small or order. 

Causes, or by a Court invested 
with the jueisdiction of a Pro- 
vincial Court of Small Causes, 
when exercising that jurisdic- 
tion. 

,, 771. In No. 173 insert “ No. 160A and” before the word and figures 

“ No. 162,” (see Act IX of 1887.) 

,, 883. Line 1st for the figure “ 286” read “ 386.” 

„ 887. Section 22, Last word, for “ pooceed” read ‘‘proceed.” 

,, 896. Section 62, 'Line 3rd, for “ porduce” read “ produce.” 

“i&ii. The second Schedule of the Code of Civil Procedure (see Act 
X of 1888.) 

Against Chapter I add the words ‘‘ and the last para, of section 14.’’ 

Againgt Chapter XIX after the figures “290” add .the words “so 
far as relates to moveable property.” 

Against Chapter XXV add the words “ except section 396' 

Against Chapter XXXVII omit the words and figures “ section 506 
to 526 (both inclusive.”) 



THE INDIAN PENAL CODE 


(ACT NO. XLV OP I 860 .) 


PASSED BY THE LEGISLATIVE COUNCIL OF INDIA. 

(^Received the assent of the Governor- General on the 6th October f860^ 
amended by subsequent enactments, 

. iff'-- 

CHAPTEE I. 



INTRODUCTION. 





Preamble 


1 . 


it is expedient to pro^ 
for British India ; It is 


reneral 
enacted aa 


Title and extent of oper- 
ation of the Code. 


Whereas 
Penal Code 
follows : — 

This Act shall be called The Indian Penal Code, an4 shall take 
effect on and from the firgt day of January 1802* 
throughout the whole of the territories which are or 
may become vested in Her Majesty by the Statute 
21 & 22 Victoria, Chapter 106, entitled “ An Act for the better government 
of India,*’ except the Settlemenff" of Prince of Wales’ Island, Singapore and 
Malacca. • 

2. Every person shall be liable to punishment under this Code and noC 

r « otherwise for every act or omission contrary to the 

the^aaS provisions thereof, of which he shall be guilty with- 
territories. ID the said territories on or after the said first day 

of January 1862.* 

3. Any person liable, by any law passed by the Governor-General of 
India in Council, to be tried for an offence commit- 
ted beyftnd the limits of the said ter^tories, shall be 
dealt with according to the provisions of this Code 
for any act committed beyond the said territories, in 
the same manner as if such act had been committed 

within the said territories. 

4. Every servant of the Queen shall be subject to punishment under 
this Code for every act or omission contrary to the 
provisions thereof, of which he, whilst in such 
service, shall be guilty on or after the said first day of 
January 1862, * within the dominions of any Prince 

or State in alliance with the Queen, by virtue of any 
treaty or engagement heretofore entered into with the East India Company, 
or which may have been or may hereafter be made in the name of the 
Queen by any Government of India. 

5. Nothing in this Act, is intended to repeal, vary, suspend, or affect 

Certain laws not to be provisions of the Statute 3 & 4 ^illiam 


Punishment of offences 
committed beyond,* but 
which by law may be tried 
within the territories. 


Panishment of offences 
committed by a servant of 
the Queen within a Foreign 
allied State. 


affected by this Act. 


IV, Chapter 85, or of any Act of Parliament passed 
after that Statjute in any wise affecting the East 


♦ Act VI of 1861. 

■*' Extended to the settlements with certain reservations by Act V of 1867, 
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India Company, or the said territories, or the inhabitants thereof ;,or any of 
the provisions of any Act for punishing mutiny and desertion of Officers and 
Soldiers in the service of Her Majesty* cr of any special or local law. 


CHAPTER II. 

GENERAL EXPLANATIONS. 

6. Throughout this Code every definition of an offence, every penal 
provision, and every illustration of every such defini- 
Definition in the Code tion or penal provision, shall be understood subject 
exceptionr**^^^ subject to exceptions contained in the chapter entitled 

(jeneral exceptions,” though those exceptions are 
not repeated in such definition, penal provision, or illustration. 

Illustrations, 

(a). The sections, in this Code, which contain definitions of offences, do not ex- 
press that a child under seven years of age cannot commit such offences ; but the 
definitions are to be understood subject to the general exception which provides that 
nothing shall be an offence which is done by a child under seven years of age. 

fb), Af a Police officer, without arrant apprehends Z, who has committed 
muider. Here A is not guilty of the offence of wrongful confinement ; for he was 
bound by law to apprehepd Z, and therefore the case falls within the general exception 
which provides that “ nothing is an offence which is done by a person who is bound 
by law to do it.” 

7. Every expression which is explained in any 
part of this Code, is used in every part of this Code 
in conformity with the explanation. 

8: The pronoun “ he” and its derivatives are 
used of any person, whether male or female, 
contrary appears from the context, words importing the 
singular number include the plural number, and 
words importing the plural number include the sin- 
gular number. 

10. The word “ man” denotes a male human 
being of any age : the word “ Woman” denotes a 
female human being of any age. 

11. The word ‘‘ person” includes any Com- 
pany or Association or body of persons, whether in- 
corporated or not. 

12. The word " public” includes any class of 
the public or any community. 

18. The word “ Queen” denotes the Sovereign 
for the time being of the United Kingdom of Great 
Britain and Ireland. 

The words * servant of the Queen” denote all officers or servants 
continued, appointed, or employed in India by or 
under the authority of the said Statute 21 & 22 Vic- 
toria, Chapter 106, entitled “ An Act for the better government of India,” or 
by or under the authority of the Government of India or any Government, 
lb. The words “ British India,’ denote the territories which are or 
may become vested in Her Majesty by the said 
Statute 21 & 22 Victoria, Chapter 106, entitled 


Expression once explain- 
fid is used in the sitme sense 
throughout the Code. 

Gender. 

9. Unless the 

Number. 


“Man.” 

“ Woman.” 


Person.” 


Public.” 


Queen,” 


14. 


Servant of the Queen. 


“ Britishi India.’* 


• Certain words repealed by Act XI V of 1870 , 
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“ An Act ibr the better government of India” except the Settlement of Prince 
of Wales* Island, Singapore, and Malacca. 

15. The words “ Government of India” denote the Governor-General 
of India in Council, or, during the absence of the 
** Government of India.” Governor-General of India from his Council, the 

President in Council, or the Governor-General of 
India alone as regards the powers which may be lawfully exercised by them 
or him respectively. 

17. The word Government” denotes the person or persons authorized 
^ „ by law to administer executive Government in any 

“Government. part of British India. 

^ „ 18. The word “ Presidency’* denotes the ter- 

resi cncy, ritories subject to theijrovernment of a Presidency. 

19. The word “Judge** denotes not only every person who is officially 
^ „ designated as a J udge, but also every person who is 

^ empowered by law to give, in any legal proceeding, 

civil or criminal, a definitive judgment, or a judgment which, if not ap- 
pealed against, would be definitive, or a judgment which, if confirmed by 
some other authority, would be definitive, or who is one of a body of persons, 
which body of persons is empowered by law to give such a judgment. 

Illustrations. . 

(a) . A collector exercising jurisdiction in a suit u|^der the North-Western 
Provinces Rent Act, 1881,* is a tTudge. 

(b) . A Magistrate exercising jurisdiction in re.spect of a charge on which he has 
power to sentence to fine or imprisonment, with or without appeal, is a Judge. 

(c) , A member of a panchayat which has power, under Regulation Vll. 1816 of 

the Madras Code, to try and determine suits, is a Judge. • 

{(1). A Magistrate exercising jurisdiction in respect of a charge on which he has 
power only to commit for trial to another Court, is not a Judge. 

20. The words “Court of justice** denote a Judge who is empowered 

“ Court of Justice.” j“aicially alone, or a body of Judges 

which IS empowered by law to act judicially as a 
body, when such J^udge or body of Judges is acting judicially. 

, •Illustration. 

A panchayat acting under Regulation VII. 1816 of the Madras Code, having 
power to try and determine suits, is a Court of Justice. 

21. The words “ public servant** denote a 
“ Public servant.” person falling under any of the descriptions herein- 

after following, namely — 

First. — Every Covenanted servant of the Queen ; 

Second. — Every Commissioned Officer in the Military or Naval Forces, 
of the Queen while serving under the Government of India, or any Govern- 
ment ; 

Third — Every Judge ; 

Fourth. — Every officer of a Court of Justice whose duty it is, as such 
officer, to investigate or report on any matter of law or fact, or to make,, 
authenticate, or keep any document, or to take charge or dispose of any pro- 
perty, or to execute any judicial process, or to administer any oath, or to- 
interpret, or to preserve order in the Court, and every person specially 
authorized by a Court of J ustice to perform any of such duties ; * 

Every juryman, assessor, or member of a panchayat assisting a 
C-ourt of Justice or public servant ; 


Sec. 2 Act XII. of 1681. 
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Sixth . — Every arbitrator or other person to whom any cause pr matter 
hstt been referred for decision or report by any Court of Justice, or by any 
other competent public authority ; 

Seventh . — Every person who holds any office by virtue of which he is 
empowered to place or keep any person in confineinent ; 

Eighth . — Every officer of Government whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience ; 

Ninth . — Every officer whose duties it is, as such officer, to take, receive, 
keep, or expend any property on behalf of Government, or to make any 
survey, assessment, or contract on behalf of Government, or to execute any 
revenue process, or to investigate, or to report on any matter affecting the 
pecuniary interests of Government, or to make, authentuate, or keep any 
document relating to the pecuniary interests of Government, or to prevent 
the infraction of any law for the protection of the pecuniary interests of 
Government, and evey officer in the service or pay of Government, or re- 
munerated by fees or commission for the performance of any public duty ; 

TcntA.— Every officer whose duty it is, as such, officer, to take, receive, 
keep, or expend any property, to make any servey or assessment, or to levy 
any rate or tax for any secular common purpose of any village, town or dis- 
trict, or to m^ke, authenticate, or keep any document for the ascertaining of 
the rights of the people 6f any village, town or district. 

c 

Illustration. 


A Municipal Commissioner is a public servant, 

' ^ Explanation. 1, — Persons falling under any of the above descriptions 
are public servants, whether appointed by the Government or not. 

Explanation. 2. — Wherever the words “ public servant” occur, they 
shall be understood of every person who is in actual possession of the situ- 
ation of a public servant, whatever legal defect there may be in his right to 
bold that situation. 


22. The words “ moveable porperty” are intended to include corporeal 
, property of every description, except land and things 

Moveablo property. attached to the earth, or permanently fastened to 

any thing which is attached to the earth. 

23. “ Wrongful gain” is gain by unlawful 
means of property to which the person gaining is 
not legally entitled 

“Wrongful loss” is the loss by unlawful means 
of property to which the person losing it is legally 
entitled. 

A person is said to gain wrongfully when such 
person retains wrongfully as well as when such 
person acquires wrongfully. A person is said to 
lose wrongfully when such person is wrongfully kept 
out of any property, as well as when *such person is 
wrongfully deprived of property. 

Whoever does any thing with the intention of causing wrongful 
gain to one person, or wrongful loss to another per- 
son, is said to do that thing “ dishonestly.” 

25. A person is said to do a thing fraudulently 
if he does that thing with intent to defraud, but not 
otherwise, 


Wrongful gain,” 


“ Wrongful loss.'* 


** Wrongful gain” includ- 
es wrongful retention of 
property. 

** Wrongful loss” in- 
.cludes the being wrong- 
fully kept out of property, 

••SSdiraeet.” 
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27.- 


Property in possos'5ion of 
wife, clerk or servant. 

Explanatio n , — A 
sion in the capacity of 


' Counterfeit.’* 


• 26. A person is said to have “ reason to believe” a thing, Mf he has 
snfficient cause to believe that thing, but not 
■ otherwise. 

When property is in the possession of a person s wife, clerk or 
servant, on account of that person, it is in that 
person’s possjssion within the meaning of this 
Code. 

person employed temporarily or on a particular occa- 
a clerk or servant, is a clerk or servant withia 
the meaning of this section. 

28. A person is said to counterfeit,” who causes one thing to resem- 
ble another thing, intending by means of that re- 
semblance to practise deception, or knowing it to be 

likely that deception will thereby be practised. 

ExplamiUoyi , — It is not essential to counterfeiting that the imitatioa 
should be exact. 

* Explanation 2 . — When a person causes one thing to resemble another 
thing, and the resemblance is such that a person might be deceived thereby, 
it shall be presumed, until the contrary is proved, that the person so causing 
the one thing to resemble the other thing intended by means of that resem- 
blance to practise deception or knew it to be likely that deception would 
thereby be practised. 

29. The word '‘document” denotes any matter expressed or desc/ibed 
upon any vsubstance by me8,ns of letters, figures, or 
maiks, or by more than one Of those means, iutend- 

od to be used, or wliich may be used, as evidence of that matter. 

Explanation 1, — It is immateiial by what means, or upon what sub- 
stance, (he letter^, fignrev«5, or marks are formed, or whether J,he evidence is* 
intended for, or may be used in, a Court of Justice, or not. 


' Doenmont,” 


IllusU'ation^. 

A writing cxprcs.sing the terms of a contract, which may be used as evidence of 
tlie contract, is a document. 

A chock upon a banker is a doenment. 

A power of attorney is a document. 

A map or plan whicli is intended to be used, or which may be used as evidence, 
is a document. * , 

A writing coiftaining directions or instructions is a document. 

Ex})lanation 2. Whatever is expressed by means of letter?, figures or 
niarks_, as explained by mercantile or other usage, shall be deemed to b& 
expressed by such letters, figures or marks wiihin the meaning of this sec- 
tion, although the same may not be actually expressed. 

Illustration. 

A writes his name on the back of a hill of exchange payable to his order. Tho 
meaning of the endorsement, as explained by mercantile usage, is that the bill 
is to be paid to the holder. The endorsement is a document, and must be construed 
in the aame manner as if the words “ pay to the holder,” or words to that efiect, 
had been written over tho signature. 

80, The yords " valuable secuiity” delate a document which is, or 

« Valuable security ” .P«rport3 to be, a document whereby any legal right 
is created, extended, transferred, restricted, extin- 
guished, or released, or whereby any person acknowledges that he lies^uuder 
legal liability, or has not a certain legal right. 


• Act I of 1889, section 9, 
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(I 

Illnittratton, 

A writes his name on the back of a bill of exchange. As the effect of this en- 
dorsement is to transfer the right to the bill to any person who may become tlie 
lawial holder of it, the endorsement is a “ ral liable security.” 

31. The words ^‘a will*' denote any testamen- 
“ A will.’* document. 

82. In every part of this Code, except where a contrary intention ap- 
Words referring to acts pears from the context, words which refer to^acts 
include illegal omissions. done extend also to illegal omissions. 

33. The word ‘‘ act** denotes as well a series of acts as a single act : 

!• Act.” the word ‘‘ omission** denotes as well a series of 

Omission.” omissions as a single omission. 

34. When a criminal act is done by sevearal persons in furtherance of 
LUbiUty for act done by the common intention of all, each of such persons 

levaral persons in further- is liable for that act in the same manner as if it 
nnceof common intention. were done by him alone. 

35. Whenever an act, which is criminal only by reason of its being 

-mv « r,u done ivith a criminal knowledge or intention, is done 

criminal by reason of its by several persons, each oi such persons who joins 
being done with a orimial in the act with such knowledge or intention, is 
knowledge or intention. liable for the act in the same manner as if the act 
were done by him alone with that knowledge or intention. 

86. W^herever the causing of a certain effect, or an attempt to cause 
that effect, by an act or by an' omission, is an offence, 
•cffnTparT/by^<>'‘^L^ ‘ be understood that the causing of tbati 

effect partly by an act and partly by an omission 
is the same offence. 

• ^ « Illustration, 

A intentionally causes Z’s death, partly by illegally omitting to give Z food, and 
partly by beating Z. A has committed murder. 

37. When an offence is committed by means of several acts, whoever 
Co-operation by doing intentionally co-operates in the commission of that 
one of several acts const!- offence by doing any one of those acte, either 
tnting an offence, singly or jointly with any other person, commits 

that offence. 

Illustrations, 

(a). A and B agree to murder Z by severally, and at different times giving him 
small doses of poison. A and B administer the poison according to the agreement 
with intent to murder Z. Z dies from the effects of the several doses of poison so 
administered to him. Here A and B intentionally co-operate in the commission of 
murder, and as each of them does an act by which the death is caused, they are both 
guilty of the offence though their acts are separate. 

(5). A and B are joint jailors, and as such have the charge of Z, a prisoner, 
ulteruately for six hours at a time. A and B, intending to cause Z’s death, know- 
ingly «o-operate, in causing that effect by illegally omitting, each during the time of 
his attendance to furnish Z with food supplied to them for that purpose. Z dies 
of hanger. Both A and B are guilty of the murder of Z, 

(c). A, a jailor, has the chjyfge of Z, a prisoner. A, intending to cause Z’s 
deatl^ illegally omits to supply Z with food : in consequence of which Z is much re- 
duced in strength, but the starvation is not sufiBcient to cause his death. A is dis- 
missed from his office, and B succeeds him. B, without collusion or co-operation 
wia A* illegally omits to supply Z with food, knowing that he is likely thereby to 
death. Z ^es of hunger. £ is guilty of murder ; but as A did not 
oo-operate irith B, A ie guilty only, of an attempt to commit murder. 
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Several persons engaged Where several persons are engaged Or con- 

in the commission of acri- C6rned ID the cointnissioD oi 3 , criniiDdil act, they 
minal act may be guilty of may be guilty of diflfereot offences by means of 

that act 


different offences. 


Illustration. 

A attacks Z under such circumstances of grave provocation that his killing of Z 
would be only culpable homicide not amounting to murder. B, having ill-will towards 
Z, and intending to kill him, and not having been subject to the provocation, assists A 
in killing Z. Here, though A and B are both engaged in causing Z’s dea% B is 
guilty of murder, and A is guilty only of culpable homicide. 

39. A person is said to cause an effect “ voluntarily,” when he causes 

it by means whereby h|^ intended to cause it, or by 
Voluntarily.” means which, at the time of employing those means, 

he knew or had reason to believe to be likely to cause it. 

Illustration. 

A sets fire, by night, to an inhabited house in a large town, for the purpose of 
facilitating a robbery, and thus causes the death of a person. Here, A may not have 
intended to cause death, and may even be sorry that death has been caused by his act ; 
yet, if he knew that he was likely to cause death, he has caused death voluntarily, 

40. Except in the chapter and sections mentioi^ed in clauses two and 

three of this section, the word “ offence” denotes 
“ Offence.” ^ thing made punishable by th*is Code. 

In chapter IV. and in the following sections, namely sections 64, 65, 66, 
67, 71,* 109, no, 112, 114, 115, 116, 117, 187, 194, 195, 203, 211, 213, 214, 
221, 222, 223, 224, 225, 327, 328, 329, 330, 331, 347, 348, 388,. 389 and 445,. 
the word “ offence” denotes a thing punishable under this Code, or under any 
special or local law' as hereinafter defined : 

And in sections 141, 176, 177, 201, 202, 212, 216, and 441, the word 
offence” has the same meaning when the thing punishable under the 
special or local law is punishable under such law with imprisonment for a 
terra of six months or upwards, whether with or without fine. 

41. A “ special law” is a law applicable to a 
particular subject. 

Local law. ^ ** \oc3\ law” is a law applicable only 

to a particular part of British India. 

43. The w^ord illegal” is applicable to every thing which is an offence, 
or which is prohibitted by \a,w, or which furnishes 
ground for a civil action : and a person is said to be 
“ legally bound to do” whatever it is illegal in him 
to omit. 

44. The word “ injury” denotes any harm 
whatever illegally caused to any person, in body, 
mind, reputation, or property. 

45. The word " life” denotes the life of a hu- 
man being, unless the contrary appears from the 
context. 

46. The word " death” denotes the death of 
a human being, unless the contrary appears from 
the context. 

47. The word animal” denotes any living 
creature, other than a human being. 


“ Special law.” 


“ Illegal.” 

“ Legally bound to do.” 


“ Injury 


« Life.” 


“Death.” 


“ Animal.” 


Act Vlll of 1882 and Act X of 1886, 
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48. The word “vessel” denotes any thing 
made for the conveyance by water of human beings, 
or of property. 

Wherever the word " year” or the wrod “ month” is used, it is to 
be understood that the year or the month is to be 
reckoned according to the British calendar. 

60. The word “ section” denotes one of those 
** Section.*’ portions of a chapter of this Code which are distin- 

guished by prefixed numeral figures. 

51. The word “ oath” includes a solemn affirmation substitued by law 
, „ for an oath, and any declaration required or au- 

^ * thorized by law to be made before a public servant 

or to be used for the purpos*e of proof, whether in a Court of Justice or not. 

“ Good faith ” Nothing is said to bo done or believed in 

good faith, which is done or believed without duo 

care and attention. 


“ Vessel.” 


49. 

“ Year.” 

“ Month.’ 


CHAPTER III. 

OF PUNISHMENTS. 

€ 

«... 53. The puuiishments to which offenders are 

unis men . liable under the provisions of this Code are — 

First, — Death ; 

Secondly, — Transportation ; 

Thirdly —V qusX servitude ; 

Fourthly, — Imprisonment, which is of two descriptions, namely : 

(1) Rigorous, that is, with hard labour. 

(2) Simple. 

Fifthly, — Forfeiture of property. 

Sixthly, — Fine. 

54. In every case in which sentence of death sb^ll have been passed 
Commutation of sen- the Government 'of India or the Government of the 

fence of death. place within which the offender shall have been 

sentenced may, without the consent of the offender, commute the punish- 
ment for any other punishment provided by this Code. 

55. In every case in which sentence of transportation for life shall 
Commutation of sentence have been passed, the Government of India or the 

of transportation for life. Government of the place within which the offender 
shall have been sentenced may, without the consent of the offender, com- 
mute the punishment for imprisonment of either description for a term not 
exceeding fourteen years. 

56. Whenever any person being a European or American is convicted 

Europeans and Amen- offence punishable under this Code with trans- 

cans to be sentenced to poitation, the Court shall sentence the offender to 
penal servitude instead of penal servitude, instead of transportation, according 
twnspoTtahon. provisions of Act XXIV of 1855 ; 

Provided that, where an European or American offender would, but for 
PxoTiso as to sentence such Act, be liable to be sentenced or ordered to be 
for tern exceeding ten transported for a term exceeding ten years, but not 
years, but not for life. ^ sentenced or ordered 

to be kept in penal servitude for such term exceeding six years as to the 
Court seems fit, but not for life. 
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57. Iq calculating fractions of terms of punishment, transportation 
Fractions' of terms of for life shall be reckoned as equivalent to transpor- 

punishment. ^ tation for twenty years. 

58. In every case in which a sentence of transportation is passed, the 

Offenders sentenced to until he is transported, shall be dealt with 

transportation how to be the same manner as if sentenced to ri^oron^ im* 
dealt with until transporta- prisonment, and shall be held to have been under- 

going his sentence of transportation during the 
term of his imprisonment. 

59. In every case in which an offender is punishable with imprison- 
ment for a term of seven years or upwards, it shall 
be competent to the Court which sentences such 
offender, instead of awarding sentence of imprison- 
offender to transportation for a term not less than 
exceeding the term for which by this Code such 

offender is liable to imprisonment. 

60. In every case in which an offender is punishable with imprison- 

ment which may be of either description, it shall 
Sentence may be (in cer- be competent to the Court which sentences such 
tain capes of imprisonment) to direct in the Sentence that 


In what oases transporta- 
tion may be awarded ins- 
tead of imprisonment. 

the 
not 


ment, 

seven 


to sentence 
years, and 


wholly or partly rigorous 
or simple. 


such 


im- 


Sentence of forfeiture of 
property'. 


prisonment shall be wholly rigorous, (tr that such 
imprisonment shall be whefily simple, or that "any 
part of such imprisonment shall be rigorous and the rest simple. 

61. In every case in which a person is convicted of an ofience for 
which he is liable to forfeiture of all his property, 
the offender shall" be incapable of acquiring any 
property, except for the benefit of Government, un» 

til he shall have undergone the punishment awarded, or the punishment to 
w^hich it shall have been commuted, or until he shall have been pardoned. 

Illustration. 

A being convicted of waging war against the Government of India, is liable to 
forfeiture of all his property. After the sentence, and whilst the same is in force, A’s 
father dies, leaving aq estate wliicli, but for the forfeiture, would become the property 
of A. The estate becomes tlie property of Government. 

62. Whenever any person is convicted of an offence punishable with 
death, the Court may adjudge that all his property, 
moveable or immoveable, shall be forfeited to 
Government ; and whenever any person shall be 
convicted of any offence for which he shall be 
transported, or sentenced to imprisonment for a term 

of seven years or upwards, the Court may adjudge that the rents and profits 
of all his moveable and immoveable estate during the period of his trans- 
portation or imprisonment, shall be forfeited to Government, subject to such 
provision for his family and dependants as the Government may think fit to 
allow during such period. 

63. Where no sum is expressed to which a fine may extend, the 

Amount of fine amoiint of fine to which the offender is liable is 

unlimited, but snail not be excessive. 

64. In every case of an offence punishable with imprisonment sub well 
Sentence of imprison- fine, in which the offender is sentenced to a fine, 

whether with or without imprisonment, and in 
every case of an offence punishable with imprison- 
fine only, in which the offender is sentenced to a 
9 


Forfeiture of property, 
in respect of offenders pu- 
nishable with death, trans- 
portation, or imprisonment. 


uient in default 
ment of fine. 


of pay- 


iiiejit or fine, or with 
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fine,* it shall be competent to the Court which sentences such offender to 
direct by the sentence that, in default of payment of the fine, the offender 
shall suffer imprisonment for a certain term, which imprisonment shall be in 
excess of any other imprisonment to which he may have been sentenced, 
or to which he may be liable under a commutation of a sentence. 

65. The term for which the Court directs the offender to be 


Limit of term of impri- 
Bonment for default in pay- 
ment of fine, when the of- 
fence is punishable with 
imprisonment as well as 
fine. 


imprisoned in default of payment of a fine, shall 
not exceed one-fourth of the term of imprison- 
ment which is the maximum fixed for the offence, 
if the offence be punishable with imprisonment 
as well as fine. 


66. The imprisonment which the Court imposes in default of pay- 


Description of imprison- 
ment for such default. 


ment of a fine may be of any description to which 
the offender might have been sentenced for the 
offence. 


67. If the offence be punishable with fine only, the imprisonment 
which the Court imposes in default of the payment 
Term of imprisonment of the fine shall be simple andf the term for which 

fi“ne?®whirthi’ oTence u ^ourt directs the offender to be imprisoned, in 
punishable with fine only. default of payment of fine, shall not exceed the 
following scale, that is to say, for any term not 
exceeding two months when the amount of the fine shall not exceed fifty 
rupees, and for any term not exceeding four months when the amount shall 
not exceed one hundred rupees, and for any term not exceeding six months 
in any other case. 

68. The imprisonment which is imposed in default 
payment of payment of a fine shall terminate whenever that 
of the fine. fioe is either paid or levied by process ot law. 


69. If, before the expiration of the term of imprisonment fixed in 
default of payment, such a proportion of the fine 
prSenf “upon or levied that the term of imprisonment 

of proportional part of fine, suffered in default of payment, is not less than 

proportional to the part of the fine still unpaid, 
the imprisonment shall terminate. 


Illustration. 


A is sentenced to a fine of one hundred rupees, and to four months’ imprison- 
ment in default of payment. Here, if seventy-five rupees of the fine be paid or levied 
before the expiration of one month of the imprisonment, A will be discharged as soon 
as the first month has expired. If seventy-five rupees be paid or levied at the time of 
the expiration of the first month, or at any later time while A continues in imprison- 
ment, A will be immediately discharged. If fifty rupees of the fine be paid or levied 
before the expiration of two months of the imprisonment, A will be discharged as soon 
as the two months are completed. If fifty rupees be paid or leveid at the time of the 
expiration of those two months, or at any later time while A continues in imprison- 
ment, A will be immediately discharged. 


The fine, or any part thereof which remains unpaid, may be 
_. V , . j levied at any time within six years after the passiog 

inVvwS! or ar^y^tlme sentence, and if, under the sentence, the offen- 

during the term of impri- der be liable to imprisonment for a longer period 
BonmoQt. than six years, then at any time previous to the 


* Act VIII. of 1882 and Act X. of 1886, 
t Act YllL of 1882. 
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expiration of that period ; and the death of the offender does not dis- 

Death of ‘offender not to charge 

discharge his property from would, after his death, be legally liable tor nia 
liability. debts. 

71. Where anythicg which is an offence is made up of parts, any of 

which parts is itself an offence, the offender shall 
Limit of punishment of nob be punished with the punishment of more than 
ofseveraloffenSjs”^^^^ such his offences, unless it be so expressly 

provided. — 

Where anything is an offence falling within two or more separate defini- 
tions of any law in force for the time being by which offences are defined, or 
punished, or 

where several acts, of which one or more than one would by itself or 
themselves constitute an offence, constitute, when combined, a difFerenb 
offence, 

the offender shall not be punished with a more severe punishment 
than the (Jourt which tries him could award for any one of such offences.* 

Illustrations. 

(a) . A gives Z fifty strokes with a stick. Here A may have committed the 
offence of voluntarily causing hurt to Z by the whole beating, and also by each of^the 
blows which make up the whole beating. If A were liable to punishment for every 
blow, he might bo imprisoned for fifty years, one for each blew. But he is liable on- 
ly to one punishment for the whole beating. 

(b) . But if, while A is beating Z, Y interferes, and A intentionally strikes, Y, 
here, as the blow given to Y is no part of the act whereby A voluntarily causes hurt 
to Z, A is liab\eto one punishment for voluntarily causing hurt to Z,^nd to another, 
for the blow giv en to Y. 

72. In all cases in which judgment is given that a person is guilty of 

_ . , . one of several offences specified in the judgment, 

found of ^ doubtful of which of these offences 

several offences, the juds?- he is guilty, the offender shall be punished for the 
ment stating that it is offence for which the lowest punishment is provided 
ou t u of w ich . same punishment is not provided for all. 

73. Whenever any person is convicted of an offence for which under'" 

„ ^ this Code the Court has power to sentence him 

^ rigorous imprisonment, the Court may, by its sen- 

tence, order that the offender shall be kept in solitary confinement for 
any portion or portions of the imprisonment to which he is sentenced, not 
exceeding three months in the whole, according to the following scale, that 
is to say — 

A time not exceeding one month if the term of imprisonment shall noli 
exceed six months. 

A time not exceeding twi months if the term of imprisonment shall 
exceed six months and shall not exceed one year.-f- 

A time not exceeding three months if the term of imprisonment shall 
exceed one year.* 

74. In executing a sentence of solitary confinement, such confinement 
Limit of solitary confine- shall in no case exceed fourteen days at a time, with 

intervals between the periods of solitary confinefnent 
of not less duration than such periods ; and when the imprisonment award- 
ed shall exceed three months, the solitary confinement shall not exceed seven 


Solitary confinement. 


* Act VIII. of 1882. 
t Act VIII. ot 1882. 
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days ID any one month of the whole imprisonment awarded, with intervals 
between the periods of solitary confinement of not less duration than such 
periods. 

75. Whoever, having been convicted of an offence punishable under 
chapter XII or chapter XVII of this Code with im- 
prisonment of either description for a term of three 
years or upwards, shall be guilty of any offence 
punishable under either of those chapters with im- 
prisonment of either description fora term of three 
years or upwards, shall be subject for every such subsequent offence to 
transportation for life, or to imprisonment of either description for a term 
which may extend to ten years.* 


PuTiishment of persons 
convicted, after a previous 
conviction, of an offence 
punishable with three 
years’ imprisonment. 


CHAPTEB IV. 

GENERAL EXCEPTIONS. 

76. Nothing is an offence which is done by a person who is, or who 
Act done by a person reason of a mistake of fact and not by reason of a 

bound, or by mistake of, mistake of law in good faith believes himself to be, 
by bound by law to do it. 

Illustrations, 

. (a). A, a ‘.-soldier, fires on a mob by the order of his superior officer, in confor- 

mity with the commands of the law. A has committed no offence. 

(h). A, an officer of a Court of Justice, being ordered by that Court to arrest Y, 
and, after due enquiry, believing Z to be Y, arrests Z. A has committed no offence. 

77. Nothing is an offence which is done by a Judge when acting 

judicially in the exercise of any power which is, or 
ing j^d^cianyf^ ^ which in good faith he believes to be, given to him 

by law. 

78. Nothing which is done in pursuance of, or which is warranted by 

the judgment or order of a Court of Justice, if done 
Act done pursuant to the whilst such judgment or order remains in force, 
S)urt of Justice^ ^ offence, notwithstanding the Court may have 

had no jurisdiction to pass such judgments or order, 
provided the person doing the act in good faith believes that the Court had 
such jurisdictioQ. 

79. Nothing is an offence which is done by any person who is 

* ^ j ^ justified by law, or who by reason of a mistake 

justitied, or by mistake «^ct and not by reason of a mistake of law 
of fact believing himself in good faith believes himself to be justified by 
justified by law. doing it. 

Illustration, 

A sees Z commit what appears to A to be a murderer. A, in the exercise, to the 
best of his judgment exerted in good faith, of the power which the law gives to all per- 
sons of apprehending murderers in the fact, seizes Z, in order to bring Z before the 
proper authorities. A has committed no offence, though it may turn out that Z was 
acting in self-defence. 


• Act X. of 1886. 
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80. Nothing is an offence which is done by accident or misfortune, 
Accident in the doing of without any criminal intention or knowledge in 
a lawful act. the doing of a lawful act in a lawful manner, by 

lawful means, and with proper care and caution. 


Illustration, • 


A is at a work with a hatchet ; the head flies off and kills a man who is standing 
by. Here, if there was no want of proper caution on the part of A, his act is excusa- 
ble and not an offence. 


81. 


Nothing is an offence 
with the 


merely by reason of its being done 
knowledge that it is likely to cause 
harm, if it be done without any criminal intention 
to cause harm, and in good faith for the purpose 
of preventing or avoiding other harm to person 
or property. 

Explanation . — It is a question of fact in such a case whether the 
harm to be prevented or avoided was of such a nature and so imminent 
as to justiP} or excuse the risk of doing the act with the knowledge that 
it was likely to cause harm. 


Act likely to cause harm, 
but done without a crimi- 
nal intent, and to prevent 
other harm. 


Illustrations. 


(a). A, the Captain of a Steam Vessel, suddenly, •and without any fault or 
negligence on his part, finds himself in such a position that, before he can stop his 
vessel, he must inevitably run down a boat, B, with twenty or thirty passengers on 
board, unless he changes the course of his vessel, and that, by changing his course, be 
must incur risk of running down a boat, C, with only two passengers on board, which 
he may possibly clear. Here, if A alters his course without any intention to run down, 
the boat C, and in good faith for the purpose of avoiding the danger to the passengers 
in the boat B, he is not guilty of an offence, though he may run down the boat C by 
doing an act which he knew was likely to cause that effect, if it be found as a matter 
of fact that the danger which he intended to avoid was such as to excuse him in incur- 
ring the risk of running down the boat C. 

(b.) A in great fire pulls down houses in order to prevent the conflagration 
from spreading. He .does this with the intention, in good faith, of saving humail 
life or pro})erty. Here, if it be found* that the harm to be prevented was of such a 
nature and so imminent as to excuse A’s act, A is not guilty of the offence. 


Act of a child under 7 82. Nothing is an offence which is done by a 

years of age. child under seven years of age. 


83. Nothing is an offence which is done by a child above seven 

Act of a child above 7 under twelve, who has not 

and under 12 years of age, attained suflScient maturity of understanding to 
who has not sufficient judge of the nature and consequence of his con- 
maturity of understanding. occasion. 


Nothing is an offence which is done by a person who, at the 
time of doing it, by reason of unsoundness of mind, 
is incapable of knowing the nature of the act, or 
that he is doing what is either wrong or contrary to 
law. 


84. 


Act of a person of un- 
sound mind. 


85. Nothing is an offence which is done by a person who, at the time 
Act of a person inoapa- doing it, is, by reason of intoxication, incapable 
ble of judgment by rea- of knowing the nature of the act, or that he is doing 
against caused what is either wrong or contrary to law ; provided 

that the thing which intoxicated him was adminis- 
tered to him without his knowledge or against his will. 
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86* lo. cases where an acfc done is nofc an offence unless done with a 
. . narticuiar knowledsre or intent, a per-^on who does 

ticuiar intent or knowledge the act in a state of intoxication shall be liable to 
committed by one who is be dealt with as if he had the same knowledge as 
intoxicated. would have had if he had not been intoxicated, 

unless the thing which intoxicated him was administered to him without 
his knowledge or against his will. 

87. Nothing, which is not intended to cause death or grievous hurt. 
Act not intended and ^nd which is not known by the doer to be likely to 
not known to be likely to cause death or grievous hurt, is an offence by reason 
cause death or grievous of any harm which it may cause, or be intended by 
hurt, done by consent. ^ doer to cause, to any person above eighteen years 
of age, who has given consent, whether expre^ss or implied, to suffer that 
harm ; or by reason of any harm which it may be known by the doer to be 
likely to cause to any such person who has consented to take the risk of 
that harm. 


Illustration, 


A and Z agree to fence with each other for amusement. This agreement implies 
the consent of each to suffer any harm which, in the course of such fencing, may be 
caused without foul play And if A, while playing fairly, hurts Z, A commits no 
offence. 


88. ’Nothing, which is not intended to cause death, is an offence by 


Act not intended to cause 
death, done by consent in 
gcod faith for the benefit 
o£ a person. 


reason of any harm which it may cause, or be in- 
tended by the doer to cause, or be known by the 
doer to be likely to cause, to any person for whose 
benefit it is done in good faith, and who has given 


a consent, whether express or implied, to suffer that harm, or to take the 
risk of that harm. 


Illustration, 

A, a surgeon, knowing that a particular operation is likely to cause the death of 
Z, who suffers under a painful complaint, but not intending to, cause Z’s death, and 
intending, in good faith, Z’s benefit, performs that operation on with Z’s consent. 
A has committed no offence. 


89. Nothing, which is done in good faith for the benefit of a person 

Act done in Rood faith unsound mind, by 

for the benefit of a child or or by consent, either express or implied, of the 
personof unsound mind, by guardian or Other person having lawful charge of 
or y consent o guardian, person, is an offence by reason of any harm 

which it may cause, or be intended by the doer to cause, or be known 


Provisoes. 


by the doer to be likely to cause, to that person : 
Provided — 


First — That this exception shall not extend to the intentional causing 
of death, or to the attempting to cause death ; 

Secondly, — That this exception shall not extend to the doing of any- 
thing which the person doing it knows to be likely to cause death, for any 
purpose other than the preventing of death or grievous hurt, or the cuiiug 
of anj^ grievous disease or infirmity ; 

Thirdly, — That this exception shall not extend to the voluntary causing 
of grievous hurt, or to the attempting to cause grievous hurt, unless it be 
for the purpose of preventing death or grievous hurt, or the curing of any 
griovous disease or infirmity ; 
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JburfWi/*"" That this exception shall not extend to the abetment of 
any offence, to the committing of which offence it would not extend. 

Illustration, 

A, in good faith, for his child’s benefit, without his child’s consent, has his child 
cut for the stone by a surgeon, knowing it to be likely that the operation will cause 
the child’s death, but not intending to cause the child’s death. A is within the 
exception, inasmuch as his object was the cure of the child. 

90. A consent is not such a consent as is intended by any section 
Consent known to be ^his Code, if the Consent is given by a person 

given under fear or mis- under tear 01 injury, or under a misconception 
conception. of fact, and if the person doing the act knows, or 

has reason to believe, that the consent was given in conseq uence of such 
fear or misconception — or • 

If the consent is given by a person who, from unsoundness of mind 
Consent of a child or per- or intoxication, is unable to understand the nature 
son of unsound mind. and consequence of that to which he gives his con- 

sent ; or, unless the contrary appears from the context, if the consent is 
given by a person who is under twelve years of age. 

91. The exceptions in sections 87, 88 and 89 do not extend to acts 

Acts which are offences f ® ofleaces independently of any harm 

independently of harm which they may cause, or be intended to cause, 
caused to the person con- or be known to be likely* to cause, to the der- 
^7, ^on giving the consent, or on whose behalf the con- 
88 and 89, sent IS given. 

Illustration, 


Causing miscarriage (unless caused in good faith for the purpose of saving the 
life of the woman) is an offence independently of any harm which it* may cause or bo 
intended to cause to the woman. Therefore it is not an offence “ by reason of such 
harm and the consent of the woman or of her guardian to the causing of such mis- 
carriage does not justify the act. 

92. Nothing is an offence by reason of any harm which it may cause 
Act done in good faith ^ person for whose benefit it is done in good 
for the benefit of a person faith, even without that personas consent, if the 
without consent. . circumstances are such that it is impossible for 
that person to signify consent, or* if that person is incapable of giving con- 
sent, and has no guardian or other person in lawful 
Provisoes. charge of him from whom it is possible to obtain 

consent in time for the thing to be done with benefit. Provided — 

First — That this exception shall not extend to the intentional causing 
of death, or the attempting to cause death ; 

Secondly . — That this exception shall not extend to the doing of any- 
thing which the person doing it knows to be likely to cause death, for any 
purpose other than the preventing of death or grievous hurt, or the curing 
of any grievous disease or infirmity ; 

Thirdly , — That this exception shall not extend to the voluntary causing 
of hurt, or to the attempting to cause hurt, for any purpose other than the 
p-eventing of. death or hurt ; 

Fourthly , — That this exception shall not extend to. the abetment of any 
offence, to the committing of which offence it would not extend. 


Illustrations, 


(a.) Z, is thrown from hisihorse, and is insensible. A, a surgeon, finds that Z 
requires to be trepanned. A, not intending Z’s death, but in good faith, for Z’s bene- 
fit, performs the trepan before Z recovers !lis power of judging for himself. A has 
committed no offenee. 
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(b,) Z is carried off by a tiger. A fires at the tiger knowing it to be likely that 
the shot may kill Z, but not intending to kill Z, and in good faith intending Z’s bene- 
fit. A’s bail gives Z a mortal wound. A has committed no offence. 

(c.) A, a surgeon, sees a child suffer an accident which is likely to prove fatal un- 
less an operation be immediately performed. There is not time to apply to the child’s 
guardian. A performs the operation in spite of the entreaties of the child, intending, 
in good faith, the child’s benefit. A has committed no offence. 

(d.) A is in a house which is on fire, with Z, a child. People below hold out a 
blanket. A drops the child from the house-top, knowing it to be likely that the fall 
may kill the child, but not intending to kill the child, and intending, in good faith, the 
child’s benefit. Here, even if the child is killed by the fall, A has committed no 
offence. 

Explanation , — Mere pecuniary benefit is not benefit within the mean- 
ing of sections 88, 89 and ^2. 

93. No communication made in good faith is an offence by reason of 
Communication made in any hajm to the person to whom it is made, if it is 
good faith. made for the benefit of that person. 


Illustration, 

A, a surgeon, in good faith, communicates to a patient his opinion that lie can 
not live. The patient dies in consequence of the shock. A has committed no offence 
though he knew it to be likely that the communication might cause the patient’s death 

. 94. Except murder and oflfences against the State, punishable with 
death, nothing is an offence which is done by a 

compelM^bl°th?erm"°“ '* P®*'®®'* 'T*'® compelled to do it by threats, which, 

at the time of doing it, reasonably cause the appre- 
hension that instant death to that person will otherwise be the consequence ; 
provided the person doing the act did not of his own accord, or from a reason- 
*able apprehension of harm to himself short of instant death, place himself 
in the situation by which he became subject to such constraint. 

Explanation 1, — A person who, of his own accord, or by reason of a 
threat of being beaten, joins a gang of dacoirs, knowing their character, is 
not entitled to the benefit of this exception, on the ground of his having 
been compelled by his associates to do anything that is an offence by law. 

Explanation 2. — A person seized by a gang of dacoits, and forced, by 
threat of instant death, to do a thing \^hich is an offence by law, for 
example a smith compelled to take bis tools and to force the door of a house 
for the dacoits to enter and plunder it, is entitled to the benefit of this 
exception. 

95. Nothing is an offence by reason that it causes, or that it is intend- 
^ , 111 - ed to cause, or that it is known to be likely to 

c causing sig t arm. any harm, if that harm is so slight that no 

person of ordinary sense and temper would complain of such harm. 


Or THE Right of Pktvatb Defence. 


Nothing done in private 96. Nothing is an offence w^hich is done in the 
defence is an offence. exercise of the right of private defence. 

Right of private defence 97. Every person has a right,* subject to the 
of the body and of property, restrictions contained in section 99, to defend — 

First . — His own body, and the body of an} other person, against any 
offence affecting the human body ; 

Secondly . — The property, whether moveable or immoveable, of himself, 
or of any other person, against any act which is an offence falling under the 
definition of theft, robbery, mischief, or criminal trespass, or which is an 
attempt to commit theft, robbery, mischief, or criminal tres|>ass. 
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98, Vhen an acf, which would otherwise be a certain ofifence, is nob 
nisht of private defence that offence, by reason of the youth the want of 
against the act of a person maturity ot understandiD^, th6 unsoununGSS or mind, 
of unsound mind, &c. or the intoxication of the person doing that act, or 

bv reason of any misconception on the part of that person, every person has 
the same right of private defence against that act which he would have if 
the acc were that offence. 


Illustrations. 

(a.) Z, under the influence of madness, attempts to kill A ; Z is guilty of no 
offence. But A has the same right of private defence which he would have if Z were 
sane. 

(5.) A enters by night a house which he is legally entitled to enter. Z, in good 
faith, taking A for a house-breaker, attacks A. Here Z, by attacking A under this 
mis conception, » commits no offence. But A has the same right of private defence 
against Z, which he would have if Z were not acting under that misconception. 

99. First. — There is no right of private defence against an act wh’ch 

Acti against which there not reasonably cause the apprehension of death 

is no right of private de- or of grievous hurt, if done, or attempted to be done, 
by a public servant acting in good faith, under colour 
of his office, though that act may not be strictly justifiable by law. 

Second. — There is no right of private defence against an act which 
does not reasonably cause the apprehension of death or of grievous hurt, if 
done, or attempted to be done, by the direction of a public servant acting 
in good faith under colour of his office, though that direction may not be 
strictly justifiable by law. • 

Third. — There is no right private defence in cases in which there is 

time to have recourse to the protection of the public authorities. 

Fowrth. — The right of private defence in no case extends to the inflict- 

Extent to which the right necessary to inflict for 

may be exercised. the purpose of defence. 

Explanation 1. — A person is not deprived of the right of private 
defence against an acfe done or attempted to be done, by a public servant, 
as such, unless he knows, or has reason to believe, that the person doing the 
act is such public servant. 

Explanation 2. — A person is not deprived of the right of private 
defence against an act done, or attemoted to be done, by the direction of a 
public servant, unless he knows, or has reason to believe, that the person 
doing the act is acting by such direction ; or unless such person states the 
authority under which he acts, or, if he has authority in writing, unless he 
produces such authority, if demanded. 

100. The right of private defence of the body extends, under the 
When the right of pri- restrictions mentioned in the last preceding section, 

vate defence of the body to the voluntary causing of death or of any other 
extends to causing death. harm to the assailant, if the offence which occasions 
the exercise of the right be of any of the descriptions hereinafter enumerated, 
namely — 

First. — Such an assault as may reasonably cause the apprehension ihat 
death will otherwise be the consequence of such assault; 

Secondly. — Such an assault as may reasonably cause the apprehension 
that grievous hurt will otherwise be the consequence of such assault. 

Thirdly. — An assault with the intention of committing rape; 

Fourthly. — An assault with the intention of gratifying unnatural lust; 

3 
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Fifthly, — An assault with the intention of kidnapping or abducting ; 

Sixthly, — An assault with the intention of wrongfully confining a person, 
under circumstances which may reasonably cause him to apprehend that he 
will be unable to have recourse to the public authorities for his release. 

101. If the cflfence be not of any the descriptions enumerated in 
When such right ex- ^te last preceding section, the right of private 

tends to causing any harm defence of the body does not extend to the voluntary 
ot er than death. causing of death to the assailant, but does extend, 

under the restrictions mentioned in section 99, to the voluntary causing to 
the assailant of any harm other than death. 

102. The right of private defence of the body commences as soon 

Commencement and reMcnable apprehension of danger to the body 

continuance of the right ^^'^ses from an attempt or threat to commit the 
of private defence of the offence, though the offence may not have been com- 
mitted ; and it continues as long as such appre- 
hension of danger to the body continues. 

103. The right of private defence of property extends, under the 
When the right of pri- restrictions mentioned in section 99, to the voluntary 

vate defence of property causing of death or of any other harm to the wrong- 
exten s to cajising death. doer, if the offence, the committing of which, or the 
ottempting to commUi which, occasions the exercise of the right, be an 
offence of any of the* descriptions hereinafter enumerated, namely — 

First, — Robbery ; 

Secondly, — House-breaking by night ; 

Thirdly. — Mischief by fire committed on any building, tent or vessel, 
which buildirfg, tent or vessel is used as a human dwelling, or as a place for 
the custody of property ; 

Fourthly, — Theft, mischief, or house-trespass, under such circumstances 
as many reasonably cause apprehension that death or grievous hurt will be 
the consequence, if such right of private defence is not exercised. 

104. If the offence, the committing of which, or the attempting to 
When such right ex- commit which, occasions the exercise of the right of 

tends to causing any harm private defence, be theft, mischief, or criminal ti es- 
other than death, pass, not of any of the descriptions enumerated in 

the last preceding section, that right does not extend to the voluntary causing 
of death, but does extend, subject to the restrictions mentioned in section 99 
to the voluntary causing to the wrong-doer of any harm other than death. ' 
Con: nencement and con- 105. First. — The right of private defence of 
private ^defenl^e of® pro^ property commences when a reasonable apprehension 
perty. of danger to the property commences. 


Second, — The right of privatejdefence of property against theft continues 
till the offender has effected his retreat with the property or the assistance 
of the public authorities is obtained, or the property has been recovered. 

Third, — ^The right of private defence of property against robbery con- 
tinues as long as the offender causes or attempts to cause to. any person death 
or hurt or wrongful restraint, or as long as the fear of instant death or of 
instant hurt or of instant personal restraint continues. 

,^Fourpi,—T\iei right of private defence of property against criminal tres- 
pass or mischief continues as long as the offender continues in the commis- 
sion of criminal trespass or mischief. 

Fifth. — The right of private defence of property against house-breaking 
by night continues as long as the house -trespass which has been begun by 
such house-breaking continues. 
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106. ,If, in the exercise of the right of private defence against an 
assault which reasonably causes the apprehension 
of death, the defender be so situated that he cannot 
effectually exercise that right without risk of harm 
to an innocent person, his right of private defence 
extends to the running of that risk. 

Illustration. 

A is attacked by a mob who attempted to murder him. He cannot effectually ex- 
ercise his right of private defence without firing on the mob, and he cannot fire without 
risk of harming young children who are mingled with the mob. A commits no offence 
if by so firing he harms any of the children. 

CHAPTEE V. 

OF ABETMENT. 

Abetment of a thing. 107. A person abets the doing of a'thing, who — 

First. — Instigates any person to do that thing ; or, 

Secondly. — Engages with one or more other person or' persons^’Fin any 
conspiracy for the doing of that thing if an actor illegal omission takes place 
in pursuance of that conspiracy, and in order to the doing of that thing; or, 

thirdly. — Intentionally aids, by any act or illegal omission, the doing 
of that thing. 

Explanation 1. — A person who, by wilful misrepresentation, or by 
wilful concealmetit of a material fact which he is bound to disclose, 
voluntarily causes or procures, or attempts to cause or procure, a thing to be* 
done, is said to instigate the doing of that thing. 

Illustration. 

A, a public officer, is authorized by a warrant from a Court of Justice to appre- 
hend Z. B, knowing that fact and also that C is not Z, wilfully represents to A 
that C is Z, and thereby intentionally causes A to apprehend C. Here, B abets by 
instigation the apprehension of C. 

Explanation 2. — Whoever, either prior to or at the time of the com- 
mission of an act, does anything in order to facilitate the commission of that 
act, and thereby facilitates the commission thereof, is said to aid the doing 
of that act. « 

108. A person abets an offence who abets either the commission of an 
offence, or the commission of an act which would 

® be an offence, if committed by a person capable by 

law of committing an offence with the same intention or knowledge as 
that of the abettor. 

Explanation 1. — The abetment of the illegal omission of an act may 
amount to an offence although the abettor may not himself be bound to do 
that act. 

Explanation 2. — To constitute an offence of abetment, it is not neces- 
sary that the act abetted should be committed, or that the effect requisite 
to constitute the offence should be caused. 

Illustrations. * 

(a). A instigates B to murder C. B refuses to do so. A is guilty of abetting B to 
commit murder. 

{b}. A instigates B to murder D. B, in pursuance of the instigation, stabs D. 
D recovers from the wound. A is guilty of instigating B to commit murder.* 


Eight of private de- 
fence against a deadly 
assault when there is risk 
of harm to an innocent 
person. 
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Explanation 3. — ft is not necessary that the person abetted should be 
capable by law of committing an offence, or that he should have the same 
guilty intention or knowledge as that of the abettor, or any guilty intention 
or knowledge. 

Illustrations. 

(a) . A, with a guilty intention, abets a child or a lunatic to commit an act which 
would be an offence if committed by a person capable by law of commiting an offence, 
and having the same intention as A. Here A, whether the act be committed or not, is 
guilty of abetting an offence. 

(b) . A, with the intention of murdering, instigates B, a child under seven years 
of age, to do an act which causes Z’s death. B, in consequence of the al>etment, does 
the act, and thereby causes Z’s death. Hero, though B was not capable by law of com- 
mitting an offence, A is liable to be punished in the sanio manner as if B had been 
capable by law of committing an offence and had committed murder, and he is therefore 
subject to the punishment of death. 

(c) . A instigates B to set fire to a dwelling-house. B, in consequence of the 
unsoundness of his mind, being inca])able of knowing the nature of the act, or that he 
is doing what is wrong or contrary to law, sets fire to th© house in consequence of A’s 
instigation. B has committed no offence, but A is guilty of abetting the offence 
of setting fire to a dwelling-house, and is liable to the punishment provided for that 
offence. 

(d) . A, intending to cause a theft to be committed, instigates B to take property 
belonging to Z out of ZtS possession. A induces B to believe that the property belongs 
to A. B takes tlie property out of Z’s possession, in good faith believing it to be A’s 
property. B, acting under this misconception, does not take dishonestly, and therefore 
does not commit theft. But A is guilty of abetting theft, and is liable to the same 
.punishment as if B had committed theft. 

Explanation 4. — The abetment of an offence being an offence, the 
abetment of such an abetment is also an offence. 

Illustration. 


A instigates B to insti.gate C to murder Z. B accordingly instigates C to murder 
Z, and C commits that offence in consequence of B’s instigation. B is liable to be 
punished for his offence with the ipunishment for murder ; and as A instigated B to 
commit the offence, A is also liable to the same punishment. 

Explanation 5. — It is not necessary to the commission of the offence 
of abetment by conspiracy that the abettor should concert the offence with 
the person who commits it. It is sufficient if he engage in the conspiracy in 
pursuanoe of which the offence is committed. 

lUusti'ation. 


A concerts with B a ])lan for poisoning Z. It is agreed that A shall administer 
the poison. B then explains the plan to C, mentioning that a third person is to 
administer the poison, but without mentioning A’s name. C agrees to procure the 
poisen, and procures and delivers it to B for the purpose of its being used in the 
manner explained. A administers the poison ; Z, dies in consequence. Here, though A 
and C have not conspired together, yet C has been engaged in the conspiracy in 
pursuance of which z has been murdered. C has therefore committed the offence 
defined in this section, and is liable to the punishment for murder. ' 


109. Whoever abets any offence shall, if the 
act abetted is committed in consequence of the abet- 
ment, and no express provision is made by this Code 
for the punishment of such abetment, be punished 
with the punishment provided for the offence. 
Explanation , — An act or offence is said to be committed in conse- 
quence of abetment, when it is committed in consequence of the instigation, 


Punishment of abetment 
if th^wit abetted is com- 
mitted in consecjuence and 
where no express provision 
is made for its punishment. 
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or in pursuance of the conspiracy, or with the aid which constitutes the 
abetment. 


Illustrations. 

(a). A offers a bribe to B, a public servant, as a reward for showing A some fa- 
vour in the exercise of B’s official functions. B accepts the bribe. A has abetted the 
offence defined in section 161. 

(1)). A instigates B to give false evidence. B, in consequence of the instigation, 
commits that offence. A is guilty of abetting that offence, and is liable to the same 
punishment as B. 

(c). A and B conspire to poison Z. A, in pursuance of the conspiracy, procures 
the poison and delivers it to B, in order that he may administer it to Z. B, in 
pursuance of the conspiracy, administers the poison to Z in A’s absence and thereby 
causes Z’s death. Here B is guilty of murder. A is guilty of abetting that offence by 
conspiracy, and is liable to the punishment for murder. 

110. Whoever abets the commission of an offence shall, if the person 
abetted does the act with a different intention or 

Punishment of abetment ]jnowledge from that of the abettor, be punished 
if the person abetted does i-i 

the act with a different With the punishment provided tor the offence which 

intention from that of the would have been committed if the act had been 
abettor. done with the intention or knowledge of the abettor 


and with no other. ^ 

111. When an act is abetted and a different.act is done, the abettor 
is liable for the act done, ^ in the same manner 
and to the same extent as if he had directly 
abetted it ; provided the act done was a probable 
consequence of the abetment, and was committed 
under the influence of the instigation, or with thp 
aid or in pursuance of the conspiracy which constituted the abetment. 


Liability of abettor when 
one act is abetted and a 
different act is done. 

Proviso. 


[Uus^trations. 

(a). A instigates a child to put poison into the food of Z, and gives him poison 
for that purpose. The child, in consequence of the instigation, by mistake puts the 
poison into the food of Y. which is by the side of that of Z. Here, if the child was 
acting under the influence of A’s instigation, and the act done was under the circum- 
stances a probable consequence of the abetment, A is liable in the same manner, and 
t ) tlie same extent, as if he had instigated the child to put the poison into the food of Y. 

{h). A instigates B to burn Z’s house. B sets fire to the house, and at the same 
time commits theft of property there. A, though guilty of abetting the burning of the 
house, is not guilty of abetting the theft ; for the theft was a distinct act, and not a 
probable consequence of the burning. 

(c) . A instigates B and C to break into an inhabited house at midnight for the 
purpose of robbery, and provides them with arras for that purpose. B and C break 
into the house, and being resisted by Z, one of the inmates, murder Z. Here, if that 
murder was the probable consequence of the abetment, A is liable to the punishment 
provided for murder. 

112. If the act for which the abettor is liable under the last preceding 
Abettor when liable to Section is committed in addition to the act abetted, 
cumulative punishment for and Constitutes a distinct offence, the abettor 
and. for act jg liable to punishment for each of the offences. 

Illustration, 

A instigates B to resist by force a distress made by a public servant. B, in 
consequence, resists that distress. In offering the resistance, B voluntarily* causes 
grievous hurt to the officer executing the distress. As B has committed both the 
cffence of resisting th^ distress, and the offence of voluntarily causing grievous hurt, 
B is liable to punishment for both these offences ; and if A knew that B was likely 
voluntarily to cause grievous hurt in resisting the distress, A will also be liable to 
punishment for each of the offences. 
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113. When an act is abetted with the intention on the part of the 
... abettor of causing a particular effect, and an act 

an^effeot VJse'd b" the abettor is liable in consequence of the 

act abetted different from abetment causes a different effect from that intended 
that intended by the abet- fey the abettor, the abettor is liable for the effect 
caused, in the same manner and to the same 
extent as if he had abetted the act with the intention of causing that 
effect, provided he knew that the act abetted was likely to cause that 
effect. 

Illustration. 

A instigates B to cause grievous hurt to Z. B, in consequence of the instiga- 
tion, causes grievous hurt to Z. Z dies in consequence. Here, if A knew that the 
grievous hurt abetted was likely to cause death, A is liable to be punished with the 
punishment provided for murder. 

114. Whenever any person who, if absent would be liable to be 
Abettor present when punished as an abettor, is present when the act or 

offence is committed. offence for which he would be punishable in conse- 

quence of the abetment is committed, he shall be deemed to have committed 
such act or offence. 

115. Whoever abets the commission of an offence punishable with 
Abetment of an offence • death or transportation for life, shall, if that offence 

punishable with death or jjg committed in consequence of the abetment, 

t”e"offiInce“bc^"not‘c®im. ^nd DO express provision is made by this Code 
mitted in consequence of for the punishment of such abetment, be 
the abetment. ' punished with imprisonment of either description 

for a term which may extend to seven years, and shall also be liable 
If an act which causes h^e ; and if any act for which the abettor is 
harm be done in conse- liable in consequence of the abetment, and which 
quence of the abetment. causes hurt to any person, is done, the abettor shall 
be liable to imprisonment of either description for a term which may extend 
to fourteen years, and shall also be liable to fine. 

Illustration.'^ 


A instigates B to murder Z. The offence is not committed. If B had murdered 
Z, he would have been subject to the punishment of death or transportation for life. 
Therefore A is liable to imprisonment for a term which may extend to seven years, and 
also to «v fine ; and if any hurt be done to Z in consequence of the abetment, he will 
be liable to imprisonment for a term which may extend to fourteen years, and to 
fine. 


116. Whoever abets an offence punishable with imprisonment shall, 
^ ^ ^ if that offence be not committed in consequence 

punishable with imprison- abetment, and DO express provision is made 

ment, if the offence be not by this Code for the punishment of such abetment, 
committed in consequence be punished ,with imprisonment of any descrip- 
of the abetment. provided for that offence, for a term which 

may extend to one-fourth part of the longest term provided for 
that offence ; or with such fine as is provided for that offence, or with both ; 


XT. and if the abettor or the person abetted is a public 
K the abettor or the , , j x i. ..i. « • 

person abetted be a public servant, whose duty it is to prevent the commission 

servant whose duty it is of such offence, the abettor shall- be punished with 
to prevent the offence. imprisonment of any description provided for that 
offence, for a term which may extend to one-half of the longest term 
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provided, for that offence, or with such fine as is provided for the offence, 
or with both. 


Illustrations, 

(a). A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions. B refases to accept the bribe. A is 
punishable under this section. 

(i). A instigates B to give false evidence. Here, if B does not give false 
evidence, A has nevertheless committed the offence defined in this section, and is 
punishable accordingly. 

(c) . A, a Police officer, whose duty it is to prevent robbery, abets the commis- 
sion of robbery. Here, though the robbery be not committed, A is liable to one-half 
of the longest term of imprisonment provided for that offence, and also to fine. 

(d) . B abets the commission of a robbery by X, a Police officer, whose duty it 
is to prevent that offence. Here, though the robbery be not committed, B is liable 
to one-half of the longest term of imprisonment provided for the offence of robbery, 
and also to fine. 

117. Whoever abets the commission of an offence by the public 
..... generally, or by any number or class of persona 

Bion of an offence by the exceeding ten, shall be punished with imprisonment 
public, or by more than of either description for a term which may extend 
ten persons. three years, or with fine,, or with both. 

Illustration. * 


A affixes in a public place a placard, instigating a sect consisting of more than 
ten members to meet at a certain time and place for the purpose of attacking the 
members of an adverse sect while engaged in a procession. A has committed the • 
offence defined in this section. 


118. Whoever, intending to facilitate or knowing it to be likely that 
he will thereby facilitate the commission of an 
offence putii.'>hable with death or transportation for 
life, voluntarily conceals, by any act or illegal omis- 
sion, the existence of a design to commit such 
offence, or makes any representation which he knows to be false respecting 
such demgn, shall, if that offence be committed, be 
punished with imprisonment of either description 
for a term which may extend to seven years, or, if 
the offence be not committed, with imprisonment 
of either description for a term which may extend 
to three years : and in either case shall also be liable to fine. 


Concealirg a design to 
commit an offence punish- 
able with death or trans- 
portation for life — 


If the offence be com- 
mitted. 

If the offence be not 
committed. 


Illustration. 


A, knowing that dacoity is about to l)e committed at B, falsely informs the Magis- 
trate that a dacoity is about to be committed at C, a place in an opposite direction, 
and thereby misleads the Magistrate with intent to facilitate the commission of the 
offence. The dacoity is committed at B in pursuance of the design. A is punishable 
under this section. 

119. Whoever, being a public servant, intending to facilitate or know-' 
ing it to be likely that he will thereby facilitate the 
ceriinK de84rto“comm“t Commission of an ofifence the commission of which it 
an offence which it w hit is his duty as such public servant to prevent, volun- 
duty to prevent— tarily conceals, by any act or illegal omission, the 

existence of a design to commit such offence, or makes any representation 
which he knows to be false respecting such design, shall, if the offence be 
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committed, be punished with imprisonment of any description pro.vided for 
If the offence be com- the offence, for a term which may expend to one- 
mitted. half of the longest term of such imprisonment, or 

with such fine as is provided for that offence, or with both ; or, if 
If the offence be punish- the offence be punishable with death or transpor- 
able with death, See. tation for life, witK imprisonment of either descrip- 

tion for a term which may extend to ten years ; or, if the offence be not 
If the offence be not committed, shall be punished with imprisonment of 
committed. any description provided for the offence, for a term 

which may extend to one-fourth part of the longest term of such imprison- 
ment, or with such fine as is provided for the offence, or with both. 


Illustration. 

A, an officer of Police, being legally bound to give information of all designs to 
commit robbery which may come to his knowledge, and knowing that B designs to 
commit robbery, omits to give such information, with intent to facilitate the commis- 
sion of that offence. Here A has by an illegal omission concealed the existence of 
B’s design, and is liable to punishment according to the provision of this section. 

120. Whoever, intending to facilitate or knowing it to be likely that 
he will thereby facilitate the commission of an 
offence punishable with imprisonment, voluntarily 
conceals, by any act or illegal omission, the exis- 
tence of a design to commit such offence, or makes 
any representation which he knows to be false 
respecting such design, shall, if the offence be com- 
mitted, be punished with imprisonment of the 
description provided for the offence, for a term which may extend to one- 
fourth, and, if the offence be not committed, to one-eighth of the longest 
term of such imprisonment, or with such fine as is provided for the offence, 
or with both. 


Concealing a design to 
commit an offence punish- 
able with imprisonment — 

If the offence be com- 
mitted. 

If not committed. 


CHAPTEE VI. 

OF OFFENCES AGAINST THE STATE. 

121. Whoever wages war against the Queen, or attempts to wage 

Waging, or attempting such war, or abets the waging of such war, shall be 

to wage war, or abetting punished with death, or transportation for life, and 
thewas-ingof war against 

theQu-.a? forfeit all his property. 

Illustrations. 

(ay A joins an insurrection against the Queen. A has committed the offence 
defined in this section. 

(hy A in India abets an insurrection against the Queen’s Government of 
Ceylon by sending arms to the insurgents. A is guilty of abetting the waging of war 
against the Queen. 

121A. Whoever within or without British India conspires to commit 
Conspiracy to commit of the offences punishable by section one 

dff^ces punishable by hundred and twenty-one, or to deprive the Queen 
sec lon^ . ^ sovereignty of British India or of any part 

thereof, or conspires to overawe, by means of criminal force or the show of 
criminal force, the G( vernment of India or any Local Government, shall be 
punished with transportation for life or any shorter term, or with imprison- 
ment of either descri ption which may extend to ten years. 
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Explanation . — To constitute a conspiracy under this section, it is not 
necessary that any act or illegal omission shall take place in pursuance 
thereof. 

122. Whoever collects men, arms, or ammunition, or otherwise prepares 
Collecting arms &c., to wage war with the intention of either waging or 

with the intention of wag- being prepared to wage 'war against the Queen, shall 
ing war against the Queen, punished with transportation for life or imprison- 
ment of either description for a term not exceeding ten years, and shall 
forfeit all his property. 

123. Whoever by any act, or by any illegal omi^ion, conceals the 
Concealing with intent existence of a design to wage war against the Queen, 

to facilitate a design to intending by such concealment to facilitate, or know- 
wage war. itjg it to be likely that such concealment will facili- 

tate, the waging of such war, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be 
liable to fine. 


124. Whoever, with the intention of inducing or compelling the 
Governor-General of India, or the Governor of any 
Oetera^J^^GoverS^T^TJ presidency, or a Lieutenant-Governor, t)r a member 
with intent to compel or of the Council of the Governor-General of India, 
restrain the exercise of or of the Council of any Presidency, to exercise or 
any lawful power. refrain from exercising in any manner any of the 

lawful powers of such Governor-General, Governor, Lieutenant-Governor, 
or Member of Council, assaults or wrongful Iv restrains, or attempts wrong- 
fully to restrain, or overawes, by means of criminal force*or the show 
orimiual force, or attempts so to overawe, such Governor-General, Governor, 
Lieutenant-Governor, or Member of Council, shall be punished with impri- 
sonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 


Exciting disaffection.* 


124A. Whoever by words, either spoken or intended to be read, or by 
signs, or by visible representation, or otherwise, 
excites o!* attempts to excite feelings of disaffection 
to the Government established by law in British India, shall be punished 
with transportation for life or for any term, to which fine may be added, or 
with imprisonment for a term which may extend to three years, to which 
fine may be added, or with fine. 


Explanation , — Such a disapprobation of the measures of the Govern- 
ment as is compatible with a disposition to render obedience to the lawful 
authority of the Government, and to support the lawful authority of the 
Government against unlawful atfcemnts to subvert or resist that authority, is 
not disaffection. Therefore, the making of comments on the measures of the 
Government, with the intention of exciting only this species of disapprobation, 
is not an offence within this clause. 

125. Whoever wages war against the Government of any Asiatic power 
Waging war against any alliance or at peace with the Queen, or attempts 
Asiatic power in alliance to wage such war, or abets the Waging of such war, 
with the Queen. shall be punished with transportation for life, to 

which fine may be added, or with imprisonment of either description for a 
term which may extend to seven years, to which fine may be added, or with 
fine. 


4 
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126. Whoever commits depredation, or makes preparations. to commit 
depredation, on the territories of anv power in alli- 

Committmg depredation •xi.i.i. r\ ‘'uni. -uj 

on the territories of any ^nce or at peace With the yueon, shall be punishea 

power at peace with the with imprisonment of either description for a term 

which may extend to seven years, and shall also be 

liable to fine and to forfeiture of any property used, or intended to be used, 

in committing such depredation, or acquired by such depredation. 


127. Whoever receives any property knowing the same to have been 


Receiving property 
taken by War or depreda- 
tion mentioned in sections 
325 and 126. 


taken in the commi.ssion of any of the offences men- 
tioned in sections 125 and 126, shall be punished 
with imprisonment of either description for a term 
which rna}^ extend to seven years, and shall also be 


liable to fine and to forfeiture of the property so received. 


128. Whoever, being a public servant, and having the custody of any 
rublio servant volun- Prisoner or Prisoner of War, voluntarily allows 

tarily allowing Prisoner of such prisoner to escape from any place in which 
State or War iu his ensto- such prisoner is confined, shall be punished with 
dy to escape. transportation for life, or imprisonment of either 

description for a term which may extend to ten years, and shall also be 
liable to fine. 


129. Whoever, ^being a public servant, and having the custody of any 
Public servant negligent- Prisoner or Prisoner of War, negligently su^ 

ly suffering Prisoner of f^rs such prisoner to escape from any place of con- 
state or War in his custody fineraent in which such prisoner is confined, shall be 
to escape. , punished with simple imprisonment for a term which 

may extend to three years, and shall also be liable to fine. 

180. Whoever knowingly aids or assists any State Prisoner or Prisoner 
Aiding escape of, rcscu- of War in escaping from lawful custody, or rescues 
ing, or harbouring such or attempts to rescue any such prisoner, or harbours 
prisoner. conceals any such prisoner who has escaped from 

lawful custody, or offers or attempts to offer any resistance to the re-capture 
of such prisoner, shall be punished with transportation for life, or with im- 
prisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation . — A State Prisoner or Prisoner of War who is permitted 
to be at large on his parole within certain limits in British India, is said to 
V scape from lawful custody if he goes beyond the limits within which he is 
allowed to be at large. 


CHAPTER VII. 

OF OFFENCES RELATING TO THE ARMY AND NAVY. 

131. Whoever abets the committing of mutiny by an officer, soldier or 

^ sailor in the Army or Navy of Queen, or attempts 
Abetting mutiny, or at- ^ -i r u* 

tempting to seduce a sol- to seduce any such officer, soldier or sailor from his 

dier or sailor from his allegiance or his duty, shall be punished with 

transportation for life, or with imprisonment of 
either description for a term which may extend to ten years, and shall also 
be liable to fine. 

Explanation . — In this section the words ' officer’ and ' soldier’ include 
any person subject to the Articles of War for the better government of Her 
Majesty’s Army, or to the Articles of War contained in Act No. V. of 1869. 
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132. , Whoever abets the committing of mutiny by an officer, soldier or 
Abetment of mutiny, if sailor in the Army or Navy of the Queen, shall if 

mutiny is committed in mutiny be committed in consequence of that abet- 
conseqnence thereof. roent, be punished with death or with transporta- 

tion for life, or imprisonment of either description for a term which may ex- 
tend L) ten years, and shall also be liable to fine, 

133, Whoever abets an assault by an officer, soldier or sailor in the 

Abetment of an assault P" officer 

by a soldier or sailor on being in the execution of his office, shall be punish- 
his superior officer, when ed with imprisonment of either description for a 
m the execution of his which may extend to three years, and shall 

"" also be liable to fine. 


134. Whoever abets an assault by an officer, soldier or sailor in the 
Abetment of such as- Army or Navy of the Queen, on any superior officer 

sault, if the assault is being ill the execution of his office, shall, if such 
committed. assault be committed in consequence of that abet- 

ment, be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

135. Whoever abets the desertion of any officer, soldier or sailor in the 
Abetment of the deser- Army Or Navy of the Queen, shall be punished with 

tion of a soldier or sailor. imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

136. Whoever, except as hereinafier excepted, knowing or having 

„ , . , ^ reason to believe that an officer, soldier or sailor in 

ai louiinga esa tr. Army or Navy of the Queen has deserted, har- 

bours such officer, soldier or sailor, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 

Exception — This provision does not extend to the case in which the 
harbour is given by a wife to her husband. 

137. The master or person in charge of a merchant vessel, on board of 

,, , , , * wdiich any deserter from the Army or Navy of the 

nesevler coucoalcd i iiini i- , 

board mcrchaut vcTiscd Queen is concealed, shall, though ignorant of such 

through uegligeuec of concealment, be liable to a penalty not exceeding 
master. luindrod rupees, if he might have known of 

such concealment, but for some neglect of his duty as such master or person 
in charge, or but for some want of discipline on board of the vessel. 

188. Whoever abets what he knows to be an act of insubordination 
Abetment of aet of in- by ail officer, soldier or sailor in the Army or Navy 
subordination hy a soldier of the Queen, shall, if such act of insubordination be 
or sailor. committed ill consequence of that abetment, be 

punished with imprisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

139. No person subject to any Articles of War for the army or Navy 
Persons subject to Arti- of the Quceii, or for any part of such Army or Navy, 

cles of War not punishable is subject to punishment under this Code for any of 
under this Code. offences defined in this chapter. 

140. Whoever, not being a soldier in the Military or Naval service of 
Wearing the dress of a the Queen, w’ears any garb, or carries any token 

resembling any garb or token used by simh a soldier, 
with the intention that it may be believed that he is such a soldier, shall be 
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punished with imprisonment of either description for a term which may 
extend to three months, or with fine which may extend to five hundred 
rupees, or with both. 


CHAPTER VIII. 

OF OFFENCES AGAINST THE PUBLIC TRANQUILLITY. 

141. An assembly of five or more persons is designated an “ unlawful . 

assembly,” if the common object of the persons 
Unlawful assembly. composing that assembly, is — 

First. — To overawe by criminal force, or show of criminal force, the 
Legislative or Executive Government of India, or the Government of any 
Presidency, or any Lieutenant-Governor, or any Public Servant in the exer- 
cise of the lawful power of such Public Servant ; or 

Second. — To resist the execution of any law, or of any legal process ; or 

Third. — To commit any mischief or criminal trespass, or other offence ; or 

Fourth. — By means of criminal force, or show of criminal force, to any 
person, to take or obtain possession of any property, or to deprive any person 
of the enjoyment of a right of way, or of the use of water or other incor- 
poreal right of which he is in’, possession or enjoyment, or to enforce any 
right or supposed right ; or 

Fifth. — By means of criminal force, or show of criminal force, to compel 
any person to do what he is not legally bound to do, or to omit to do what 
he is legally entitled to do. 

Explanation. — An assembly which was not unlawful when it assembled, 
*may subsequently become an unlawful assembly. 

142. Whoever, being aware of facts which render any assembly an 
unlawful assembly, intentionally joins that assembly, 
or continues in it, is said to be a member of an un- 
lawful assembly. 

143. Whoever is a member of an unlawful assembly, shall be punished 

with imprisonment of either description for a term 
Punishment which may extend to six months, or with fine, or 

with both. 

144. Whoever, being armed with any deadly weapon, or with anything 
Joining an unlawful as- which, used as a weapon of offence, is likely to cause 

Bo.ibly armed with any death, is a member of an unlawful assembly, shall be 
deadly weapon. punished with imprisonment of either description 

for a term which may extend to two years, or with fine, or with both. 

145. Whoever joins or continues in an unlawful assembly, knowing 
that such unlawful assembly has been commanded 
in the manner prescribed by law to disperse, shall 
be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, 

both. 

force or violence is used by an unlawful assembly, 
or by any member thereof, in prosecution of the 
common object of such assembly, every member of 
such assembly is guilty of the offence of rioting. 
Whoever is guilty of rioting, shall be punished with imprison- 
ment of either description for a term which may 
extend to two years, or \Yith fine, or with both, 


Being a member of an 
unlawful assembly. 


Joining or continuing in 
an unlawful assembly, 
knowing that it has been 
eominanded to disperse. 

or with fine, or with 
146. Whenever 

Force used by one mem- 
ber id prosecation o£ com- 
mon objeot. 

14 ! 7 . 

Tnaishment for rioting. 



OF I860.] 


THE INDL\N PENAL CODE. 


29 


148,. Whoever is guilty of rioting, being armed with a deadly weapon. 
Rioting armed with a or with anything which, used as a weapon of offence, 
deadly weapon. is likely to cause death, shall be punished with im- 

prisonment of either description for a term which may extend to three years, 
or with fine, or with both. 


149. If an offence is committed by any member of an unlawful assem- 

T, . t bly in prosecution of the common obiect of that 

unlawful assembly to be assembly, or such as the members of that assembly 
deemedguilty of any offence knew to be likely to be committed in prosecution of 
committed in prosecution object, every person who, at the time of the 

committing ot that ottence, is a member 01 the 
same assembly, is guilty of that offence. • 

150. Whoever hires, or engages or employs, or promotes or connives at 
Hiring, or conniving at the hiring, engagement, or employment of any per- 

hiring of persons to join son to join or become a member of any unlawful 
au unlawful assembly. assembly, shall be punishable as a member of such 
unlawful assembly, and for any offence which may be committed by any 
such person as a member of such unlawful assembly, in pursuance of such 
hiring, engagement, or employment, in the same manner as if he had been a 
member of such unlawful assembly, or himself had committed such offence. 

151. Whoever knowingly joins or continues in any assembly of five or 

.... more persons likely to cause a disturbance of the 

tiuuulirin anVasTembirof Public peace, after such assembly has been lawfully 
five or more persons after commanded to disperse, shall be punished with ira- 
H has been commanded to prison ment of either description for a term which, 
ciaperse. extend to six months, or with fine, or with both 

Explanation , — If the as.sembly is an unlawful assembly within the 
meaning of section 141, the offender will be punishable under section 145. 

152. Whoever assaults or threatens to assault, or obstructs or attempts 
Assaulting or obstruct- obstruct, any public servant in the discharge of 

ing public servant when his duty as such public servant in endeavouring to 
suppressing not. &c. ^ disperse an unlawful assembly, or to suppress a riot 

or affray, or use=?,. or threatens 5r attempts to use criminal forca to such 


public servant, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 

153. Whoever malignantly or wantonl}^ by doing anything which is 
Wantonly giving pro- illegal, gives provocation to any person, intending or 

vocation, with intent to knowing it to be likely that such provocation will 
cause not— cause the offence of rioting to be committed, shall. 

If noting be committed. jf offence of rioting be committed in consequence 
of such provocation, be punished with imprisonment of either description 
for a term which may exteod to one year, or with fine, or with both ; and if 
,, the offence of rioting be not committed, with im- 

no commi e . prisonment of either description for a term which 

may extend to stx months, or with fine, or with both, 

154. Whenever any unlawful assembly or riot takes place, the owner 
Owner or occupier of ^r occupier of the land upon which such unlawful 

laud on which an unlaw- assembly is held or such riot is committed, auct any 
fui assembly is held. person having or claiming an interest in such land, 

shall bo punishable with fine not exceeding one thousand rupees, if he or 
his agent or ininager, knowing that such offence is being or has been com- 
mitted, or having reason to believe it is likely to be committed, do not give 
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the earliest notice thereof in his or their power to the principal officer at 
the nearest Police station, and do not, in the case of his or their having 
reason to believe that it was about to be committed, use all lawful means in 
his or their power to prevent it, and in the event of its taking place, do not 
use all lawful means in his or their power to disperse or suppress the riot or 
unlawful assembly. 

155. Whenever a riot is committed for the benefit or on behalf of any 
Liability of person for person who is the owner or occupier of any land 

whose benefit a riot is respecting which such riot takes place, or who 
committed. claims any interest in such land, or in the subject of 

any dispute which gave rise to the riot, or who has accepted or derived any 
benefit therefrom, such person shall be punishable with fine, if he or his 
agent or manager, having reason to believe that such riot was likely to be 
committed, or that the unlawful assembly by which such riot w^as committed 
was likely to be held, shall not respectively use all lawful means in his or 
their power to prevent such assembly or riot from taking place and for 
suppressing and dispersing the same. 

156. Whenever a riot is committed for the benefit or on behalf of any 
Liability of agent of person who is the owner or occupier of any land 

owner or occupier for respecting which such riot takes place, or who claims 
^^mitted^^^^ * interest in such land, or in the subject of any 

dispute which gave rise to the riot, or who has accept- 
ed or derived any benefit therefrom, the agent or manager of such person 
shall bo punishable with fine, if such agent or manager, having reason to 
believe that such riot was likely to be committed, or that the unlawful 
assembly by which such riot was committed was likely to be held, shall not 
use all lawful means in his power to prevent such riot or assembly from 
taking place and for suppressing and dispersing the same. 

157. Whoever harbours, receives, or assembles in any house or premises 
Harbouring persons ^is occupation or charge, or under his control, any 

hired for an unlawful as- persons, knowing that such persons have been hired, 
sembly. engaged or employed, or are about to be hired, en- 

gaged or employed, to join or become mepabers of an unlawful assembly, 
shall be punished with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

158. Whoever is engaged or hired, or offers or attempts to be hired or 
Ling hired to take part engaged, to do or assist in doing any of the acts spe- 

in an unlawful assembly cified in section 141, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine, or with both ; and whoever, being so en- 
^ ^ , ffafifed or hired as aforesaid, goes armed, or engages 

^ or offers to go armed, with any deadly weapon or 

with anything which, used as a weapon of offence, is likely to cause death, 
shall be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

159. When two or more persons, by fighting, in a public place, distrub, 

^ the public peace they are said to “ commit an 

affray” 

160. Whoever commits an affray shall be punished with imprisonment 
Puniahracut for com- of either description for a term which may extend to 

mitting affray. one month, or with fine which may extend to one 

hundred rupees, or with both. 
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CHAPTEE IX. 

OF OFFENCES BY OR RELATING TO PUBLIC SERVANTS. 

161. Whoever, beinw or expecting to be a public servant, accepts or 

_ i ,. obtains, or agrees to accept or attempts to obtain 

gratification other than from any person for himself or for any other person, 
legal lemuneration in re- any gratification whatever, other than legal remune- 
spect of an official act. ration, as a motive or reward for doing or forbearing 

to do any official act, or for showing or forbearing to show, in the exercise of 
his official functions, favour or disfavour to any person, or for rendering or 
attempting to render any service or disservice to any person, with the 
Legislative or Executive Government of Indin, or with the Government of 
any Presidency, or with any Lieutenant-Governor, or with any public ser- 
vant, as such, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 

Explanations . — “ Expecting to be a public servant.” If a person not 
expecting to be in office obtains a gratification by deceiving others into a 
believe that he is about to be in office, and that he will then serve them, he 
may be guilty of cheating, but he is not guilty of the offence defined in 
this section. 

“ Graitification.” The word “gratification” is not restricted to pecuniary 
gratifications, or to gratifications estimable in money.* 

“ Legal rerauneration.” The words “ legal remuneration” are not restrict- 
ed to remuneration which a public servant can lawfully demand, but include 
all remuneration which he is permitted by the Government* jvhich he serves 
to accept 4 i 

“ A motive or reward for doing.” A person who receives a gratification 
as a motive for doing what he does not intend to do, or as a reward for 
doing what he has not done, comes within these words. 

Illustrations. 

(a). A, a muiisif, obtains from Z, a banker, a situation in Z’s bank for A’s 
brother, as a rewartUto A for deciding a cause in favour of Z. A has committed the 
olfence defined in this section. * 

(/?). A, holding ibe office of Resident at the Court of a subsidiary power, accepts 
a lakh of rupees from the Minister of that power. It does not appear, that A accepted 
this sum as a motive or reward for doing or forbearing to do any particular official act, 
01 for rendering or attempting to render any particular service to that power with the 
British Government. But it does appear that A accepted the sum as a motive or 
reward for generally showing favour in the exercise of his official functions to that 
power. A has committed the offence defined in this section. 

(c). A, a public servant, induces Z erroneously to believe that A’s influence with 
the Government has obtained a title for Z, and thus induces Z to give A money as a 
reward for this service. A has committed the offence defined in this section. 

162. Whoever accepts or obtains, or agrees to accept or attempts to 

Taking a gratification, any person, for himself or for any other 

in order, by corrupt or person, any gratification whatever as a motive or 
illegal means, to influence reward for inducing, by corrupt or illegal means, 
a public servant. public servant, to do or to forbear to do any 

official act, or in the exercise of the official functions of such public servant to 
show favour or disfavour to any person, or to render or attempt to render 

• The word includes any employer of a Railway-servant. See sec. 27, Act IV. of 1879 ; 
also a person entitled to establish a telegraph, see sec. 31, Act XIll. of 1885 ; also the Court 
of Wards (C. P. ), See sec. 12 (^2) of Act XVII. of 1885, 
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any service or disservice to any person with the Legislative or Executive^ 
Government of India, or with the Government of any presidency, or with 
any Lieutenant-Governor, or with any public servant, as such, shall be 
punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

163. Whoever accepts or obtains, or agrees to accept or attempts to 

^ . obtain, from any person, for himself or for any other 

for threxercise^^f perLoJl person, any gratification whatever, as a motive or 
influence with a public reward for inducing, by the exercise of personal in- 
servant. fluence, any public servant to do or to forbear to do 

any official act, or in the exercise of the official functions of such public ser- 
vant to show favour or dif^favour to any person, or to render or attempt to 
render any service or disservice to any person with the Legislative or Exe- 
cutive Government of India, or with the Government of any Presidency, or 
with any Lieutenant-Governor, or with any public servant, as such,fshall be 
punished with simple imprisonment lor a term which may extend to one 
year, or with fine, or with both. 

Illustration. 

An advocate who receives a fee for arguing a case before a Judge ; a person who 
receives pay ‘’for arranging and correcting a memorial addressed to (Tovcrnuicnt, setting 
forth the services and claims of the memorialist ; a paid agent for a condemned 
criminal, who lays before the Government statements tending to show that the con- 
demnation was unjust — are not within this section, inasmuch as they do not exercise 
or profess to exercise personal influence. 

164. Whoever, being a public servant, in respect of whom either of 

Punishment for abet- offences defined in the last two preceding sec- 

mentby public servant of tions is committed, abets the offeime, shall be 
the offence above defined. punished with imprisonment of either description for 
a term which may extend to three years, or; with fine, or with both. 

Illustration. 

A is a public servant, B. A’s wife, receives a ju*osent as a motive for soliciting A 
to give an office to a particular person. A abets her doing so. B is punishable with 
imprisonment for a term not exceeding one year, or with finb, or with both. A is 
punishable with imprisonment for a tenn whicli may extend to three years, or with 
fine, or with both. 


165. Whoever, being a public servant, accepts or obtains, or agrees 
Pttblic servant obtain- accept or attempts to obtain, for himself or for 


mgr any valuable thing, 
■without consideration, 
from person concerned in 
any proceeding or business 
transacted by such public 
servant. 


an} other person, any valuable thing, without consi- 
deration, or for a consideration which he knows to 
be inadequate, from any person wffiom he knows to 
have been, or to be, or to be likely to be concerned 
in any proceeding or business transacted, or about 
to be transacted by such public servant, or having any connection with the 
official functions of himself or of any public servant to whom he is subor- 
dinate, or from any person whom he 'knows to be interested in or related to 
the person so concerned, shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or with both. 


^ Illustrations. 

(«). A, a Collector, hires a house of Z, who has a settlement case pending 
before him. It is agreed that A shall pay fifty rupees a month, the bouse being such 
that, if the bargain were made in good faith, A would be required to pay two hundred 
rupees a month. A has obtained a valuable thing from Z without adequate consi- 
deration. 
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(b) . A, a Judge, buys of Z, who has a cause pending in A’s Court, Govern- 
ment Promissory Notes at a discount, when they are selling in the market at a 
premium, A has obtained a valuable thing from Z without adequate consideration. 

(c) . Z’s brother is apprehended and taken before A, a Magistrate, on a charge 
of perjury. A sells to Z shares in a bank at a premium, when they are selling in 
the market at a discount. Z pays A for the shares accordingly. The money so 
obtained by A is a valuable thing obtained by him without adequate consideration. 

166. Whoever, being a public servant, knowingly disobeys any direc- 
, tion of the law as to the way in which he is to 
inj a“dLS“o{ ?he law; Conduct himself as such public servant, intending 
with intent to cause injury to cause, or knowing it to be likely that he will, by 
to any person. disobedience, cause injury to any person, shall 

be punished with simple imprisonment for a tertn which may extend to one 
year, or with fine, or with both. 

Illustration. 


A, being an officer directed by law to take property in execution, in order to 
satisfy a decree pronounced in Z’s favour by a Court of Justice, knowingly disobeys 
that (lirecticm of law, with the knowledge that he is likely thereby to cause injury to 
Z. A has committed the offence defined in this section. 


167. Whoever, being a public servant, and being, as such public ser- 
Public servant framing charged with the preparation or translation 

an incorrect document of any document, frames or •translates that docu- 
with intent to cause injury, ment in a manner which he knows or believes to be 
incorrect, intending thereby to cause, or knowing it to be likely that he may 
thereby cause injury to any person, shall be punished with imprisonment 
of either description for a term which may extend to three* years, or with* 
fine, or with both. 


168. Whoever, being a public servant, and being legally bound as such 
Public servant unlaw- public servant not to engage in trade, engages in 

fully engaging in trade. trade, shall be punished with simple imprisonment 
for a term which may extend to one year, or with fine, or with both. 

169. Whoeve/, being a public servant, and being legally bound, as such 
Public servant ujilaw- public servant, not to purchase or bid for certain pro- 

fully buying or bidding perty, purchases or bids for that property, either in 
for property. name or in the name of another, or jointly 

or in shares with others, shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or with both ; and the 
property, if purchased, shall be confiscated. 

170. Whoever pretends to hold any particular office as a public 
Personating a public servant, knowing that he does not hold such office, 

servant. or falsely personates any other person holding such 

office, and in such assumed character does or attempts to do any act under 
colour cf such office, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with both. 

171. Whoever, notj belonging to a certain class of public servant. 
Wearing garb or carry- wears any garb or carries any token resembling any 

ing token used by public garb or token used by that class of public servants 

intluT fraudulent with the intention that it may be believed, or* with 

, , . I'te knowledge that it is likely to be believed, that 

he belongs to that class of public servant, shall be punished with imprison- 

ment of either description for a terra which may extend to three months, 
r with fine which may extend to two hun dred rupees, or with both, 
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CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL AUTHORITY OF PUBLIC 

SERVANTS. 

172. Whoever absconds in order to avoid being served with a simi- 

, ir ons, notice, or order proceeding from any public 
Tici “^Tother servant, legally competent, as such public servant, 
proceeding from a public to issue such summons, notice or order, snail be 
servant. punished with simple imprisonment for a term 

which may extend to one month, or with fine wh ch may extend to 
five hundred rupees, or with both; or, if, the summons, notice or order 
is to attend in person or by agent, or to produce a document in a Court 
of Justice, with simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, or with 
both. 

173. Whoever in any manner intentionally prevents the serving on 

_ . 1 : himself, or on any other person, of any summons, 

summons othOT^rocecd* notice or order proceeding from any public servant 
ing, or preventing publica- legally competent, as such public servant, to issue 
tion thereof. summons, notice or order, or intentionally pre- 

vents the lawful affixing to any place of any such summons, notice or order 
or intentionally removes any such summons, notice or order from any place 
to which it is lawfully affixed, or intentionally prevents the lawful making of 
any proclamation, under the authority of any public servant legally compe- 
tent, as such' public servant, to direct such proclamation to be made, shall 
be punished with simple imprisonment for a term which may extend to one 
month, or with fine which may extend to five hundred rupees, or with both ; 
or, if the summons, notice, order or proclamation is to attend in person or 
by agent, or to produce a document in a Court of Justice, with simple im- 
prisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

174. Whoever, being legally bound to attend in person or by an agent 
Non-attendance in obe- a certain place and time in obedience to a sum- 

dience to an order ifrom a mons, notice, order or proclamation proceeding from 
public servant. public servant legally competent, as such public 

servant, to issue the same, intentionally omits to attend at that place or time, 
jr departs from the place where he is bound to attend before the time at 
which it is lawful for him to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or with fine which tnay 
extend to five hundred rupees, or with both ; or, if the summons, notice, 
order or proclamation is to attend in person or by agent in a Court of 
Justice, with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with 
both. 


Illustrations. 

(a). A, being legally bound to appear before the Supreme Court at Calcutta, in 
obedience to a subpoena issuing from that Court, intentionally omits to appear. A has 
committed the offence defined in this section. 

(h). A, being legally bound to appear before a Zila Judge, as a witness, in obe- 
dience to a summons issued by that Zila Judge, intentionally omits to appear. A has 
committed the offence defined in this section. 
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Omission to produce a 
document to a public ser- 
vant by a person legally 
bound to produce such do- 
cument. 


175.. Whoever, being legally bound to produce or deliver up any docu- 
ment to any public servant, as such, intentionally 
omits so to produce or deliver up the same, shall be 
punished with simple imprisonment for a term 
which may extend to one month, or with fine which 
may extend to five hundred rupees, or with both ; 
or, if the docum^nit is to be produced or delivered up to a Court of Justice, 
with simple imprisonment for a terra which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 

Illustration, 

A, being legally bo and to produce a document before a Zila Court, intentionally 
omits to produce the same. A has committed the offence defined in this section. 

176. Whoever, being legally bound to ^ve any notice or to furnish 
information on any subject to any public servant, as 
such, intentioiially omits to give such notice or to 
furnish such information in the manner and at the 
time required by law, shall be punished with simple 
imprisonment for a term which may extend to one 

month, or with fine which may extend to five hundred rupees, or with both ; 
or, if the notice or information required to be given respects thg commission 
of an offence, or is required for the purpose of preventing the commission 
of an offence, or in Older to the apprehension of a ^ offender, with simple 
imprisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

177. Whoever, being legally bound to furnish information on any sub- 

ject to any public servant, as such, furnishes, as tru^ • 
Furnishing false inform information on the subject which he knows or baa 
reason to believe to be false, shall be punished with 
simple imprisonment for a term which may extend to six months, or with 
fine which may extend to one thousand lupees, or with both; or, if the in- 
foimatiom which he is legally bound to give respects the commission of an 
offence, or is required for the purpose of preventing the commission of an 
offence, or in order to the apprehension of an offender, with imprisonment 
of either descriplion for a term Vhich may extend to two years, or with fine, 
or with both. 


Omission to give notice 
or infoimation to a public 
SCI Van t by a person legally 
bound to give notice or in- 
formation. 


ation. 


Illustration, 

(a.) A, a landjiolder, knowing of the commission of a murder within the limits 
of his estate, wilfully misinfonns the Magistrate of the District that the death has 
occurred by accident in consequence of the bite of snake. A is guilty of the offence 
defined in this section. 

(6.) A, a village watchman, knowing that a tonsiderable body of strangers has 
passed through his village in order to commit a dacoity in the house of Z, a wealthy 
merchant residing in a neighbouring place, and being bound, under clause 5, section 
VII, Regulation III, 1821, of the Bengal Code, to give early and punctual informa- 
tion of the above fact to the officer of the nearest Police station, wilfully misinforms 
the Police officer that a body of Buspicious characters passed through the village with 
a view to commit dacoity in a certain distant place in a different direction. Here A 
is guilty of the offence defined in this section. 

* Eaplanatim , — In section 176 and in this section the word ‘offence’ 
includes any act committed at any place out of British India, which, if 
committed in British India, would he punishable under anv of the following 
sections, namely, 302, 804, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 
436, 436, 449, 450, 457, 468, 469, and 460 ; and the word * offender’ includes 
any person who is alleged to have been guilt of any such Act. 


/ Act III of 1894, 
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178. Whoever refuses to biod himself by an oat'i to sta*e the truth, 
Refusing oath when duly when required so to bind himself by a publie servant 


required to take oath 
public servant. 


by a legally competent to require that he shall so bind 
himself, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine, which may extend 
to one thousand rupees, or with both. 

179. Whoever, being legally bound to state the truth on any subject 
Refusing to answer a ^^7 Public servant, refuses to answer any question 

public servant authorized demanded of him touching that subject by such pub« 
to question, \[q servant, in the exercise of the legal power of such 

public servant, shall be punished with simple imprisonment for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 

180. Whoever refuses to sign any statement made by him, when 
Refusing to sign state- required to sign that statement by a public servant 

ment. ° legally competent to require that he shall sign that 

statement, shall ba punished with simple imprisonment for a term which 
may extend to three months, or with fine which may extend to five hundred 
rupees, or with both. 

181. W.hoever, being legally bound by an oath to state the truth on 

False statement on oath subject to any public Servant or other person 

^authorized by law to administer such oath, makes 
to such public servant or other person as aforesaid, 
touching that subject, any statement which is false, 
and which he either knows or believes to be false or does not believe to be 
true, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 

182. Whoever gives to any public servant any information which he 
knows or believes to be false, intending thereby to 
cause, or knowing it to be likely that he will thereby 
cause such public servant to use the lawful povver 
of such public servant to the injury or annoyance 
of any person, or to do or omit anything which such 

public servant ought not to do or omit if th6 true state of ..facts respecting 
which such information ii) given were known by him, shall be punished with 
imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

Illustrations^ 


to public servant or per- 
son authorize! to alminis- 
ter an oath. 


False information, with 
intent to cause a public 
servant to use his lawful 
power to the injury o£ 
another person. 


(а) . A informs a Magistrate that Z, a Police officer subordinate to such Magis- 
trate, has been guilty of neglect of duty or misconduct, knowing such information to 
be false, and knowing it to be likely that the information will cause the Magistrate to 
di miss Z. A has committed the offence defined in this section. 

(б) . A falsely informs a public servant that Z has contraband salt in a secret 
place, knowing such information to be false, and knowing tliat it is likely that the con- 
sequence of the information will be a search of Z’s premises, attended with annoyance 
to Z. A commiteed the offence defined in this section. 

183. Whoever offers any resistance to the taking of any property by 
Re.si8tance to the taking of the lawful authority of any public servant, knowing 
property by the lawEul “an- or having reason to balieve that he is such public 
thoritiel of a public servant, servant, shill be punished with imprisonment of 
either description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both, 

184?. Whoever intentionally obstructs any sale of property offered for 
Obstructing sale of pro- sale by the lawful authority of any^ public servant 
perty offered for sale by as such, shall be puuished with imprisonment of 
^ pqbiic Ber- either description for a term which may extend to 
‘ one month, or with fine which may extend to five 
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185. 'Whoever, at any sale of property held by the lawful authority of 

Illegal purchase or bid » servant as such, purchases or bids for any 

for property oifered for property on account of any person, whether himself 
sale by authority of a or any other, whom he knows to be under a legal 
public servant. incapacity to purchase that property at that sale, or 

bids for such property notintending to perform the obligations under which 
he lays himself by such bidding, shall be punished with imprisonment of 
either description for a term which may extend to one month, or with fine 
which may extend to two hundred rupees, or with both . 

186. Whoever voluntarily obstructs any public servant in the discharge 
Obstructing public ser- his public functions, shall be punished with impri- 

vant in discharge of his SOD men t of either description for a term which may 
public functions. extend to three months, or with fine which may 

extend to five hundred rupees, or with both. 

187. Whoever, being bound by law to render or furnish assistance to 
Omission to assist public any public Servant in the execution of his public 

servant when bound by duty, intentionally omits to give such assistance, 
law to give assistance. shall be punished with simple imprisonment for a 

term which may extend to one month, or with fine which may extend to two 
hundred rupees, or with both ; and if such assistance be deman8ed of him 
by a public servant legally competent to make such demand for the purposes 
of executing any process lawfully issued by a Court of Justice, or of prevent- 
ing the commission of an offence, or of suppressing a riot or affray, or of 
apprehending a person charged with or guilty of an offence or of having 
escaped from lawful custody, shall be punished with simple imprisonment for 
a term which may extend to six months, or with fine which may extend to ’ 
five hundred rupees, or with both. 

188. Whoever, knowing that by an order promulgated by a public 
Disobedienco to an or- servant lawfully empowered to promulgate such order, 

der duly promulgated by he is directed to abstain from a certain act, or to 
a public servant. certain order with certain property in his 

possession or under Jhis management, disobeys such direction, shall, if such 
disobedience causQs or tends to trause obstruction, annoyance or injury, or 
risk of obstruction, annoyance or injury, to any persons lawfully employed, 
be punished with simple imprisonment for a term which may extend to 
one mouth, or with fine which may extend to two hundred rupees, or with 
both ; and if such disobedience causes or tends to cause danger to human life, 
health, or safety, or causes or tends to cause a riot or affray, shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both* 

Explanation , — It is not necessary that the offender should intend to 
produce harm, or contemplate his disobedience as likely to produce harm. 
It is sufficient that he knows of the order which he disobeys, and that his 
disobedience produces, or is likely to produce harm. 

Illustration, 

An order is promulgated by a public servant lawfully empowered to promulgate 
such order, directing that a religious procession shall not pass down a certain street. 
A knowingly disobeys the'order, and thereby causes danger of riot. A has committed 
the offence defined in this section. 

189. Whoever holds out any threat of injury to any public servant, or 
Threat of injury to a to any person in whom he believes that public 

public servant, servant te be interested, for the purpose of inducing 
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that public servant to do any act, or to forbear or delay to do any act, con- 
nected with the exercise*of the public functions of such public servant, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


190. Whoever holds out any threat of injury to any person for the 
purpose of inducing that person to refrain or desist 
from making a legal application, for protection 
against any injury, to any public servant legally 
empowered as such to give such protection or to 
cause such protection to be given, shall be punished 
with imprisonment of either description for a term which may extend to one 
year, or with fine, ro with both. 


Threat of injury to 
induce any person to re- 
frain from applying for 
protection to a public 
servant. 


OH AFTER XI. 

OF FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC 

JUSTICE. 

191. Whoever, being legally bound by an oath, or by any express 

amngIalse*evidenoe. ^vision of law to sUte the truth, or being bound 
by law to make a declaration upon any subject, 
makes any statement which is false, and which he either knows or believes 
to be false or does not believe to be true, is said to give false evidence. 

Explanation 1. — A statement is within the meaning of this section, 
whether it is made verbally or otherwise. 

Explanation 2. — A false statement as to the belief of the person attest- 
ing is within the meaning of this section, and a person may be guilty of 
giving false evidence by stating that he believes a thing which he does not 
believe, as well as by stating that he knows a thing which he does not 
know. 

Illustrations, 

(a) . A, in support of a just claim which B has against Z for one thousand ru- 
pees, falsely swears on a trial that he heard Z admit the justice of B’s claim. A has 
given false evidence. 

(b) . A, being bound by an oath to state the truth, states that he believes a 
certain signature to be the handwriting of Z, when he does not believe it to be the 
handwriting of Z. Here A states that which he knows to be false, and therefore gives 
false evidence. 

(c) . A, knowing the general character of Z’s handwriting, states that ho be- 
lieves a certain signature to be the handwriting of Z ; A in good faith believing it to 
be so. Here A’s statement is merely as to his belief, and is true as to his belief, and 
i erefore, although the signature may not be the handwriting of Z, A has not given 
false evidence. 

(d) . A, being bound by an oath to state the truth, states that he knows that Z 
was at a particular place on a particular day, not knowing anything upon the subject. 
A gives false evidence whether Z was at that place on the day naniQd, or not. 

(fi). A, an interpreter or translator, gives or certifies as a true interpretation 
or translation of a statement or document which he is bound by oath to interpret or 
translate truly that which is not and which he does not believe to be a true interpreta- 
tion OT translation. A has given false evidence. 

192. Whoever causes any circumstance to exist, or makes any false 
Fabricating false evi- entry in any book or record, or makes any document 

containing a false statement, intending that such 
circumstance, false entry, or false statement may appear in evidence in a 
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judicial proceeding, or in a i:>roceeding taken by law before a public, servant 
as such, or before an arbitrator, and that such circumstances, false entry, or 
false statement, so appearing in evidence, may cause any person, who in 
such proceeding is to form an opinion upon the evidence, to entertain an 
erioneoua opinion touching any point mateiial to the result of such proceed- 
ing, is said “ to fabricate false evidence.” 

Illustrations. 

(a). A puts jewels into a box belonging to Z, with the intention that they 
may be found in that box, and that this circumstance may cause Z to be convicted of 
theft, A has fabricated false evidence. 

ip), A iiikkes a false entry in his shop-book for the purpose of using it as cor- 
roborative evidence in a Court of Justice. A has fibricatcd false evidence. 

(c). A, with the intention of causing Z to be convicted of a criminal cons- 
l)iracy, writes a letter in imitation of Z*s handwriting, purporting to be addressed 
to an accomplice in such criminal conspiracy, and puts the letter in a place which 
he knows that the officers of the police are likely to search. A has fabricated 
false evidence. 


Punishment 

evidence 


for false 


193. Whoever intentionally gives false evidence in any stage of a judi- 
cial proceeding, or fabricates false evidence for the 
purpose of being used in any stage of a judicial pro- 
ceeding, shall be punished with imprisonment of 
either description for a term which may extend to seyen years, and shall 
also be liable to fine ; and whoever intentionally gives or fabricates false 
evidence in any other case, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also 
be liable to fine. • . 

Explanation 1. — A trial before a Court Martial* is a judicial proceeding. 

Explanation 2. — An investigation directed by law preliminary to a 
proceeding before a Court of Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice. 


Illustrations* 

A, in an enquiry before a Magistrate for the purpose of ascertaining whether 
Z ought to be committed for trial, makes on oath a statement which ho knows to be 
false. As this eriqiiirj' is a stage of a judicial proceeding, A has given false evidence. 

Explanation 8 . — An investigation directed by a Court of Justice ac- 
cording to law, and conducted under the authority of a Court of Justice, 
is a stage of a jtidicial proceeding, though that investigation may not take 
place before a Court of Justice. 

Illustration. 

A, in an enquiry before an officer deputed by a Court of Justice to ascertain 
on the spot the boundaries of land, makes on oath a statement which he knows to be 
false. As this enquiry is a stage of a judicial proceeding, A has given false evidence. 

19-t. Whoever gives or fabricates false evidence, intending thereby to 
Giving or fabricating cause, or knowing it to be likely that he will there- 
false evidence with intent by cause, any person to be convicted of an offence 
to procui^ convictioi^ of a which is capital byt the law of British India or 
capita O ence. England shall be punished with transportation for 

life, or with rigorous imprisonment for a term which may extend to ten 
If innocent person b*e years, and shall also be lible to fine / and if 
thereby convicted and exe- an innocent person be convicted and executed in 
consequence of such false evidence, the person who 
gives such false evidence shall be punished either with death or the punish- 
ment hereinbefore described. 


• Act XIII of 1889, 
t XX of 1890. 
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195. Whoever gives or fabricates false evidence, intending thereby to- 
, , . cause, or knowing it to be likely that he will there- 

by cause any^person to be convicted of an offence 

false evidence with intent i j* 

to procure conviction of an which by* ihe law of British India or JiiDglaaa is 

offence punishable with not Capital, but punishable with transportation for 
^ansportaiion or imprison- imprisonment for a term of seven years or 

upwards, shall be punished as a person convicted of 
that offence would be liable to be punished. ^ 

Illustration, 

A gives false evidence before a Court of Justice, intending thereby to cause 
Z to be convicted of a dacoity. The punishment of dacoity is transportation for 
life, or rigorous imprisonment for a term which may extend to ten years, with or 
witliont fine. A, therefore, is liable to such transportation or imprionment, with 
or without fine. 


Using evidence known 
to be false. 


196. Whoever corruptly uses or attempts to use as true or genuine 
evidence any evidence which he knows to be fahe or 
fabricated, shall be punished in the same manner 
as if he gave or fabricated false evidence. 

197. Whoever issues or signs any certificate required by law to bo 

. given or signed, or relating to any fact of which 

certificate^^ such certificate is by law admissible in evidence, 

• knowing or believing that such certificate is false 
in any material point, shall be punished in the same manner as if he gave 
false evidence. 

198. Whoever corruntly uses or attempts to use any such certificate as 
Using as a true certifi- » true certificate, knowing the same to be false in 

eate one known to be false any material point, shall be punished iu the same 
iu a material point. manner as if he gave false evidence, 

199. Whoever, in any declaration made or subscribed by him, which 
False statement made in declaration any Court of Justice, or any public 

any declaration whieh is by servant or other person, is bound or authorizfd by 
law receivable as evidence, law to receive as evidence of any fact, makes any 
statement which is false, and which he either knows or believes to be false 
or does not believe to be true, touching any point mateiial to the object 
for which the declaration is made or used, shall be punished in the same 
manner as if he gave false evidence. 

200. Whoever corruptly uses or attempts to use as true any such 
Using as true any such declaration knowing the same to be false in any 

declaration known to be material point, shall be punished in the same 
manner as if he gave false evidencev 
Explanation , — A declaration which is inadmissible merely upon the 
ground of some informarlitj^ is a declaration within the meaning of sections 
199 and 200. 

201. Whoever, knowing or having reason to believe that an offence 
has been committed, causes any evidence of the 
commission of that offence to disappear with the 
intention of screening the offender from legal 
punishment, or with that intention gives any in- 
formation respecting the offence which he knows 
or believes to be false, shall, if the offence which he 
knows or believes to have been committed is punish- 
able with ^eath, be punished with imprisonment of either description for 


Causing disappearance 
of evidence of an offence 
committed, or giving false 
information touching it, 
to screen the offender — 

If a capital offence. 


• Act 12: of lS9a 
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a term wliitli may extend to seven years, and shall al-'o be liable fo fine ; 

IL’ piiHi&hablc with trans- and if the offence is punishable with traiisporratiou 
•portatioTi. * for life or with imprisonment which may extend t » 

ten years, shall be punished with impri'^onment of either description for a t»^rm 
which may extend to three years, and shall also be lialde to fine ; and if the 
If punishable'* with less offeiico is punishable with impiisonm mt for any term 
than tea years’ imprison- not extending to ten years, shall bo punished with 
imprisonment of the description provided for the 
otf nco, for a term which may extend to one- forth part of the longest term 
of the impiisonmcnt provided for the offence, or with fiue, or with 
both. 


Illustration. 

t • 

A, knowing that B has murdered Z, assist B to hide the body with the intention 
•of screening B from punishment. A is liable to imprisonment of cither description 
for seven years, and also to fine. 

202. Whoever, knoAving or having reason to believe that an offence 
Infontional omission to has been committed, intentionally omits to give any 

give information of an off- information respecting that offence whicb ho is 
trinforir ^ bound legally bound to give, shall bo punish<ed with ini- 

to in onn. prisonment of either description for a term which 

may extend to six months, or with fine, or with both. * 

203. Whoever, knowing or having reason to believe than an offence 
Giving falae information has been committed, gives any information respect- 

respecting an offence com- ing that offence which he knows or Jjelievos to 1)0 
false, shall be punished with imprisonment of eithor* 
description for a term which may extend to two years, or with fiue, or with 
both. 

* Explanation . — In sections 201 and 202 and ia this section the word 
"offence* includes any act committed at any place out of British India, 
which, if committed in British India, would be punishable under any of the 
following sections, namely, 302, 304?, 382, 392, 393, 394?, 395, 30G; 397, 
398, 399, 402, 435* 436, 449, 450, 457, 458, 459 and 4G0. 

204. Whoever secrets or destroys any document which he may bo 
Destruction of document lawfully compelled to produce as evidence in a 

to prevent its produetiou Court of Justice, or in any proceeding lawfully hold 
as evidence. • before a public servant as such, or obliterates or ren- 

ders illegible the whole or any part of such document wiih the intention of 
preventing the same from being produced or used as evidence before such 
Court or public servant as aforesaid, or after he shall have been lawfully 
summoned or required to produce the same for that purpose, shall be punish- 
ed with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

205. Whoever falsely personates another, and in such assumed charac- 
False personation for the ter makes any admission or statement, or confesses 

purpose of any act or judgment, or causes any process to be issued, or be- 
proceedmg in a suit. comes bail or security, or does any other act in 

any suit or criminal prosecution, shall be punished with imprisonment of 


Act ftl of 1894. 
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Fraudulent removal or 
concealment of property 
to prevent its seizura as a 
forfeiture or in execution 
of a decree. 


either description for a term which may extend to three years, or with fine, 
or with both. 

Whoever fraudulently removes, conceals, transfers or delivers 
to any person any property or any interest therein, 
intending thereby to prevent that property or in- 
terest therein from being taken as a forfeiture, or 
in satisfaction of a fine, under a sentence which has 
been pronounced or which he knows to be likely 
to be pronounced by a Court of Justice or other competent authority, or 
from being taken in execution of a decree or order which has been made 
or which he knows to be likely to be made by a Court of Justice in a civil 
suit, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

207. Whoever fraudulently accepts, receives, or claims any property 
Fraudulent claim to or any interest therein, knowing that he has no 
property to prevent his right or rightful claim to such property or interest, 
or practises any deception touching any right to 
any property or any interest therein, intending 
thereby to prevent that property or interest therein from being taken as 
a forfeiture or in satisfaction of a fine, under a sentence which has been 
pronounced or which he knows to be likely to be pronounced by a Court 
of Justice or other competent authority, or from being taken in execution 
of a decree or order . which has been made or which he knows to be likley 
to be made by a Court of Justice in a civil suit, shall be punished with im- 
prisonment of either description for a term which may extend to two yeais 
or with fine, or with both. 


seizure as a forfeiture or in 
execution of a decree. 


* 208. Whoever fraudulently causes or suffers a decree or order to be 

Fraudulently suffering a passed against) him at the suit of any person for a 
decree for a sum not due. sum not due, or for a larger sum than is due to such 

person, or for any property or interest in property to which such person is not 
entitled, or fraudulently causes or suffers a decree or order to be executed 
against him after it has been satisfied, or for anything in respect of which it 
has been satisfied, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with 
both. 


Illustration, 

A instigates a suit against Z. Z, knowing that A is likaly to obtain a decree 
against him, fraudulently suffers a judgment to pass against him for a larger amount at 
the suit of B, who has no just claim against him, in order that B, either on his own 
fccount or for the benefit of Z, may share in the proceeds of any sale of Z’s property 
which may be made under A’s decree. Z has committed an offence under this 
section. 

209. Whoever fraudulently or dishonestly, or with intent to irjure or 
DishoneBtiy making false annoy any person, makes in a Court of Justice any 

claim in a Court of Justice, claim which he knows to be false, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, and shall also be liable to fine. 

210. Whoever fraudulently obtains a decree or order against any person 
Fraudulently obtaining a for a sum not due, or for a larger sum than is due, 

decree for a sum notdue. or for any property or interest in property to whic h 
he is not entitled, or fraudulently causes a decree or order to be executed 
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against any person after it has been satisfied, or for anything in respect of 
which ic has been satisfied, or fraudulently suffers or permits any such act 
to be done in his name, shall be punished with impiisonment of either des- 
criotion for a term which may extend to two years, or with fine or with 
both. 

211. Whoever, with intent to cause injury to any person, institutes 
False charge of offence or Causes to be instituted any criminal proceeding 

made with intent to injure, against that person, or falsely charges any person 
with having committed an offence, knowing that there is no just or lawful 
ground for such proceeding or dharge against that person, shall be •punished 
with imprisonment of either description for a term which may extend to 
two years, or with fine, or with both ; and if such criminal proceeding be 
instituted on a false charge of an offence piinishablo with death transporta- 
tion for life, or imprisonment for seven years or Upwards, shall be punishable 
with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

212. Whenever an offence has been committed, whoever harbours or 

„ - . _ , conceals a person whom he knows or has reason to 

ar curing an o en er believe to be the offender, with intention of screening 

him from legal punishment, shall, if the offence is punishable with death, be 
punished with imprisonment of either description for 
acapia o ence. a term which may extend to five years, and shall 

also be liable to fine ; and if the offence is pnni'^hable .with transportation for 
If punishable with trans- Or wi?h imprisonment which may extend to ten 

portation for life, or with years, shall be punished with imprisonment of either 
imprisonment. description for a term which may extend to three 

vears, and shall also be liable to fine ; and if the offence is punishable with 
imprisonment which may extend to one year and not to ten years, shall bo 
punished with imprisonment of the description provided for the offence for 
a term which may extend to one-foui th part of the longest term of imprison- 
ment provided for the offence, or with fine, or with both. 

* ‘ Offenco’ in this section includes any Act committed at any place oiib 
of British India, which, if committed in British India, would he punishable 
under any of the following sections, namely, 302, 804, 382, 392, 393, 394, 
395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and 460, 
and every such act shall, for the purposes of this section, be deemed to 
he punishable as if the accused person had been guilty of it in British 
India. 

Exception . — This provision shall nob extend to any case in which the 
harbour or concealment is by the husband or wife of the offender. 

Illustration. 

A, knowing that B has committed *dacoity ; knowingly conceals B in order to 
screen him from legal punishment. Here, as B is liable to transportation for life, A 
is liable to imprisonment of either description for a term not exceeding three years, 

and is also liable to fine. 

• 

213. Whoever accepts, or at^empt« to obtain, or agrees to accept any 
Taking gift, &c., to gratification for himself or any other person, or any 

screen an offender from restitution of property to himself or any other person, 
punishment— consideration of his concealing an offence or of 

his screening any person from legal punishment for any offence, or of his not 


Act III of 1894. 
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proceeding against any person for the purpose of bringing him to legal 
-- .. , „ punishment, shall, if the offence is punishable with 

a capx a o encc. death, be punished with imprisonment ' of either 

description for a term which may extend to seven years, and shall also 
If punishable with trans- be liable to fine ; and if the offence is punish able 
portntion for life, or with with transportation for life, or with imprisonment 
imprisonment. which may extend to ten years, shall be punished 

with imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine ; and if the offence is punishable 
with imprisonment not extending to ten years, shall be punished with im- 
prisonment of the description provided for the offence for a term which may 
extend to one-fourth part of the longest term of imprisonment provided for 
the offence, or with fine, or with both. 

214. Whoever gives or causes, or offers or agrees to give or cause, any 
gift or restora- gratification to any person, or to restore or cause the 
tion of property in consi- restoration of any property to any person, in consi- 
screening deration of that person’s concealing an offence, or 
of his screening any person from legal punishment 
for any offence, or of his not proceeding against any person for the purpose 
of bringing him to legal punishment, shall, if the offence is punishable with 

death, be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also bo liable to fine ; and if the offence is punishable with 
If punishable with trans-* transportation for life, or with imprisonment which 
portMtioii for life, or with may extend to ten years, shall be punished with 
imprisonment. imprisonment of either description for a term which 

may extend to^three years, and shall also be liable to fine ; and if the offence 
is punishable with imprisonment not extending to ten years, shall be punish- 
ed with imprisonment of the description provided for the offence for a term 
which may extend to one-fonrth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 

Exception . — The provisions of sections 213 and 214 do not extend to 
any case in whi.h the offence may bo lawfully compounded,’* 


If a capital pjffence. 


niustration^, , 

(rt). A assaults B with intent to commit murder. Here, as the offence docs 
not consist of assault only, irrespective of the intention to commit murder, it does not 
fall ^Yitllin the exception, and cannot therefore be compounded. 

(6). A assaults B. Here, as the offence consists simply of the act irrespeotivo 
of iie intention of the offender, and as B may have a civil action for the assault, it is 
within the exception, and may be compounded. 

(r). A commits the offence of bigamy. Here, as the offence is not tlic subject 
of a civill action, it cannot be compounded. 

{il). B Commits the offence of adultery ^Yith a married woman. The offence 
ma} be coui[»ounded. 

215. Whoever takes or agrees or consents to take any gratification 
Taking gift to lulp to undor pretence or on account of helping any ptrson 
recover sioleii pio. eity, to recover any moveable property of which he shall 
^ have been deprived by any offence punishable un- 

der this Code, shall, unless he uses all means in his power to cause tlie offen- 


Act Vlll of lSb2. 
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der to bt^ apprehended and convicted of the oflence, be piiiiished with im- 
ni’i'sonment of either description for a term which may extend to two years, 
vv \vi:u tine, or with both. 

216. Whenever any person convicted of or ^?harj?ed with an offence, 
„ , . - , being in lawful custody for that offence, escapes 

who h^s '^scaped from cus- from such Custody, or when£y 0 r g, public servant, in 
loil'-. ‘ r whose apprehcn- the exercise of the lawful pow’ers of snch pnblic ser- 
siou has been ordered. yant, orders a Certain person to be apprehended for 

an offence, whoever, knowing of such escape or order for apprehension, liar- 
boors or conceals that person with the intention of preventing him fiom 
being apprehended, shall be punished in the manner following, that is to say, 
if offence for which the person was in custody or is ordered to be apf^rt^hend- d 
is punishable with deatl^ he shall be punished with 
imnrisonment of either description for a term which 
may extend to seven yeais, and shall also be liable to fine ; if the offence is 
punishable with transportation for life, or imprisonment for ten years, he 
If punishable with trans- shall be punished with imprisonment of either 
portation for life, or with description for a term which may extend to thiee 
imprisonment. years, with or without fine ; and if the offence is 

punishable with imprisonment which may extend to one year and not to 
ten years, he shall be punished with imprisonment of the ‘description })rovided 
for the offence for a term which may extend to one-fourth pait of the longest 
term of the imprisonment provided for such offence^ or with fine, or with 
both. 


If a capital offence. 


Offence'^ in this section iiicludes also any act or omission of which a 
person is alleged to have be^n gudtv out of British India, and which, if 
he hud been guilty of it in British India, would have been punishable us an 
offence, and for which he is, under any law relating to extradition, or under 
the Fugitive offenders Act, 1881, or otherwise, liable to be apprebt uded or 
dotairned in custody in British India ; an I every such act or omission shall, 
for the purposers of this section, be (learned to be punishable as if the 
accused person bud been guilty of it in B. itish India. 

Exception. — TL'fi provi^^ion does not extend to the case in which the 
baiboiir or coucealifient is by the husband or wife of the person to be 
apprehended. 

216. A. * Whoever knowing oi having reason to believe that any persons 
are about to commit or have recently committed robbery^ or dacoitv, harbours 
Them or any them, with the intention of facilitating the commiss ou of such 
robbery or dacoity or of screening them or any of them from punishment, shall 
be punished with rigorous imprisonment ft>r a term which may extend to 
seven years, and shall also be liable to fine. 

Explanation : — For the purposes of this section it is immaterial whether 
the robbery or dacoity is intended to bo committed, or has been committed 
within or wdthouj: British India. 

Explanation : — Tiiis provision does not extend to the case in which the 
harbour is by the husband or wife of the offender. 

216. B. In sections 212, 216 and 216 A. the word ‘harbour’ includes 
the supplying a person with shelter, food, drink, money, clothes, arms, 


* Act III of lg94. 
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ammuaition or meaas of conveyance, or the assisting a person in any way t» 
evade apprehension. 

217. 


Public serTant diaobev- 
in» a dire3tion of law with 
intent to save person from 
puaiahmont or property 
from forfeiture. 


Whoever, boin r a public servant, knowingly disobeys any direction 
of the law as to the wajr in which he is to conduct 
himself as such public servant, intending thereby 
to save or knowing it to be likely thit he will 
thereby save any person from legal punishment or 
subject hicn to a less punisbinuit than that to which 
he is liable, or with intent to save or knowing that he is likely thereby to 
save any property from forfeiture or any charge to which it is liable by law, 
shall b^ pun sh with imprisonment of either description for a term whichi 
may extend to two years, or with fine, or with both. 

2L8. 


Public servant framing 
an incorrect record or writ- 
ing with intent to save 
person from punishment or 
property from forfeiture. 


WIioev3r, being* a public servant, anl b3iag as such public 
servant, charged with the preparation of any record 
or other writing, frames that record or writing in a 
manner which he knows to be incorrect, with intent 
to cause or knowing it to be likely that he will there- 
by cause loss or injury to the public or to any person^ 
o * wiih intent thereby to save or ka )wiag it to be likely that he will thereby 
save any i) 9 rson from legal punishment, or with intent to save or knowing 
that lie is likely thereby to save anv property from* forfeiture or other 
charge to which it is liable by law, shall be punished with imprisonment of 
either deircription for a term which may extend to three years, or with fine, 
or with both. 

219. Whoever, being a public servant, corruntly or maliciously mik«8 
Public servant in a judi- pronounces in any stage of a judicial proceed- 


cial procee<liiig corruptly 
makin<r an order, report, 
&c., Which he knows to be 
contrary to law. 


220 . 


ing, any report, order, verdict or decision which he 
knows to bo contrary to law, shall be punished with 
imprisonment of either description for a term whichi 
mav extend to seven years, or with fine, or with, 
both. 


Commitment for trial or 
confinement by a person 
having authority who 
knows that he is acting 
contrary to law. 


Whoever, being in any office which gives him legal authority 
to commit persons for trial or to confinement, or 
to keep persons in confinement, corruptly or mali- 
ciously commits any person for trial or to confine- 
ment, or keens any person in confinement, in the 
exercise of that authority, knowing that in so doing 
h ; is acting contrary to law, shall be punished with imprisonment of eirher 
dtvseription for a term which may extend to seven years, or with fine, or with 
both. 

221. Whoever, being a public servant, legally bound as such public 
Intentional omission to servant to apprahen i or to keep in confinement any 

aVJblirser,” nt*^b)UDd^*^by P°r3on charged wilh or liable to be apprehended for 
law to apprehend. an offence, iutentionally omits to apprehend such' 

person, or intentionally suffers such person to escape, or intentionally 
aids such person in escaping or attempting to escape from such con- 
finement shall be punished as follows, that is to- 
say 

With imprisonment of either description for a term w’hich may extend 
to seven years, with or without fine, if the erson in confinement or who* 


Punishment, 
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on^ht to have been apprehended waa rharged with or liable to be appicbend- 
‘cd for an offence pnnishable with death ; or 

With imprisonment of either descriptinn for a term wh’ch may extend 
to three years, with or withcut fine, if the f>er{=on in confinement or who 
oucjht bo have been apprehended was charged with or liable to he appiehend- 
ed for an offence punishable with transportation for life or imprisonment for 
a term which may extend to ten years ; or 


With imprisonment of either description for a term ^vhith may extend 
to two years, with or without fine, if the person in confinement or ulio 
ought to have been apprehended was charged wi-h or liable to ho appre- 
hended for an offence punishable with imprisonment for a term less than ten 


years. 

222. Whoever, being a public servant, legally bound as such public 
Intentional omission to Servant to apprehend or to keep in coi-finf meut 
any person under sentence of a Court of Justice for 
any offence or* lawfully committed to custody ; 
intentionally omits to apprehend such person, or 
intentionally suffers such person to escape, or inten- 
tionally aids such person in escaping or attempting 
to escape from such confinement, shall b^e punished 
as follow^s, that is to say : — 


apprehend on the part (»f 
a public servant bound by 
law to apprehend person 
under sentence or lawful- 
ly committed. 

Punishment* 


With transportation for life or with imprisonment ‘of either description 
for a term which may extend to fourteen years, with or without fine, i^the 
person in confinement or who ought to have been apprehended is under 
sentence of death ; or 

With imprisonment of either description for a term which may extend 
to seven years, with or without fine, if the person in cofinernent or who 
ought to have been apprehended is subject, by a sentence of a Court of 
Justice, or by virtue of a commutation of such sentence, to transportation 
for life or penal servitude for life, or to transportation or penal servitude 
or imprisonment for a term of ten years, or upwards *, or 

With imprisopmenb of eithier description for a term which may extend 
to three years, or with fine, or with both, if the person in confinement, or 
who ought to have been apprehended is subject, by a sentence of a Cfouit 
of Justice, to imprisonment for a term not extending to ten years, or if the 
person was lawfully committed to custody. 


223. Whoever, being a public servant legally bound as such public 

servant to keep in confinement any person charged 
Escape from confinement with or convicted of any offence or* lawfully commit- 
^ed to custody ; negligently suffers such person to 
escape from confanement, shall be punished with 
simple imprisonment for a term which may extend to two years, or with fine, 
or with both. 

• 

224. Whoever intentionally offers any resistance or illegal obstruction 
to the lawful apprehension of himself foi; any offence 
with which he is charged or of which he has been 


Resistance or obstruc- 
tion by a person to his 
lawful apprehension. 


convicted, or escapes or attempts to escape from arvy 


• Act XXVII of 1870. 
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custody in .which he is lawfully detained for any such offence, shall be punish- 
ed with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Explanation . — The punishment in this section is in addition to the 
punishment for which the person to be apprehended or detained in custody 
was liable for the offence with which he was charged, or of which he was 
convicted. 

225. Whoever intentionally offers any resistance or illegal obstruction 
Resistance or obstruction to the lawful apprehension of any other person for 
to the lawful apprehension an offence, or rescues or attempts to rescue any 
of another person. other person from any custody in which that person 

is lawfully detained for an offence, shall be punished with imprisonment of 
either description for a term which may extend to 
unis men . years, or with fine, or with both ; 

Or, if the person to be apprehended, or the person rescued or attempted 
to be rescued, is charged with or liable to be apprehended for an offence 
punishable with transportation for life or imprisonment for a term w^hich 
may extend to ten years, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also be 
liable to fine ; 

Or, if the person to be apprehended or rescued, or attempted to be 
rescued, is charged with or liable to be apprehended for* an offence punish- 
able with death, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or att^empted to be 
rescued, is liable, under the sentence of a Court cf Justice, or by virtue of 
a commutation of such a sentence, to transportation for life, or to transpor- 
tation, penal servitude, or imprisonment, for a term of ten 3 "ears or upwards, 
shall be punished with imprisonment of either description for a term which 
luay extend to seven years, and shall also be liable to fine; 

Or, if the person to be apprehended or rescued, or attempted to be 
rescued, is under sentence of death, shall be punished with transportation 
for life or imprisonment of eithe;;: description for a term not exceeding ten 
years, and shall also be liable (o fine. 

225 A. Whoever, being a public servant legally bound as such public 
servant to appreiaend, or to keep in confinement, any person in any case not 
provided for in section 221, section 222, or section 223, or in any other law 
for the time being in force, omits to apprehend that person or suffers him 
to escape from confinement, shall be punished — 

“ {a). If he does so intentionally, with imprisonment of either descrip- 
tion for a term which may extend to three years, or with fine, 
or with both ; and 

“ ( b). if he does so negligently, with simple imprisonment for a term 
which may extend to two years, or with fine, or with both.” 

225 B. Whoever, in any’ case not provided for in se*ction 224 or sec- 
tion 225 or in any other law for the time being in force, intentionally offers 
any resistance or illegal^obstruction to the lawful apprehension of himself or 
of any other person, or escapes or attempts to escape from any custody in 
which he is lawfully detained, or rescues or attempts to rescue any other 
person from any custody in which that person is lawfully detained, shall be 
punished with imprisonment of either description for a term which may 
extend to six months, or with fine,- or with both. 
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as 


Unlawful return 
transportation. 


from 


226. Whoever, having been lawfully transported, returns from such 
transportation, the term of such transportation not 
having expired, and his punishment not having been 
remitted, shall be punished with transportation for 
life, and shall also be liable to fine, and to be imprisoned with rigorous 
imprisonment for a term not exceeding three years before he is so trans- 
ported. 


227. Whoever, having accepted any conditional remission of punish- 

ment, knowingly violates any condition on which 
rcmte"punShmeTt^^^ such remission was granted, shall be punished with 
the punishment to which he was originally sentenced 
if he has already suffered up part of that punishment, and if he has suffered 
any part of that punishment, then with so much of that punishment as he 
has not already suffered. 

228. Whoever intentionally offers any insult or causes any interrup- 

Intentional insult or in- servant, while such public servant 

terruption to a public ser- is sitting in any stage of a judicial proceeding, 
vant sitting in any stage of shall be punished with simple imprisonment fora 
a judicial proceeding. term which may extend to six months, or with fine 

which may extend to one thousand rupees, or with both. 

229. Whoever, by personation or otherwise, shall intentionally cause 

. ’ or knowingly suffer himself to be returned, empanell- 

^ ed, or sworn as a juryman or assessor in any case in 

which he knows that he is not entitled by law to be 
60 returned, ^ empanelled, or sworn, or knowing himself to have been so rc- 
* turned, empanelled, or sworn contrary to law, shall voluntarily serve on such 
jury or as such assessor, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 
both. 


CHAPTEB XII. 

t 

OF OFFENCES RELATING TO COIN AND GOVERNMENT STAMPS. 


230. Coin is metal used for the time being as money, and stamped 
and issued by the authority of some State or Sove- 
* Com defined. reign Power in order to be so used. 

Coin stamped and issued by the authority of the Queen, or by the 
authority of the Government of India or of the Go- 
Queen s com. vernment of any Presidency, or of any Government 

in the Queen’s dominions, is the Queen’s coin. 


Illustrations, 

(a) . Cowries are not coin, 

(b) . Lumps ^f unstamped copper, though used as money, are* not coin. 

Medals arc not coin, inasmuch as they are not intended to be used as 

money. 

(d). The coin denominated as the Company's rupee is the Queen's coin. 

231. Whoever counterfeits or knowingly performs any part of the 
process of counterfeiting coin, shall oe punished 
Counterfeiting com. imprisonment of either description for a term 

which may extend to seven years, and shall also be liable to fine* 
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Explanation , — A person commits this offence, who^ intending to prac- 
tise deception, or knowing it to be likely that deception will thereby be 
practised, causes a genuine coin to appear like a different coin. 

232. Whoever counterfeits or knowingly performs any part of the 

process of counterfeiting the Queen’s coin, shall be 
Counterfeiting the Queen’s punished with transportation for life, or with im- 
prisonment of either description fora term which 
may extend to ten years and shall also be liable to fine. 

233. Whoever makes or mends, or performs any part of the process of 
Making or selling in- making or mending, or buys, sells, or disposes of 

strument for counterfeit- any die or instrument, for the purpose of being used 
ing coin. or knowing or having reason to believe that it is 

intended to be used, for the purpose of counterfeiting coin, shall be 
punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

234. Whoever makes or mends, or performs any part of the process of 
Making or selling in- making or mending, or buys sells, or disposes of 

strument for counterfeit- any die or instrument, for the purpose of being 
ing Queen’s coin. used, or knowing or having reason to believe that 

it is intended to be used, for the purpose of counterfeiting the Qbeen s coin, 
shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine, 

235. Whoever is in possession of any instrument or material for the 

^ ... purpose of using the same for counterfeiting coin, or 

or material for the purpose knowing or having reason to believe that the same^ 
of using the same for is intended to be used for that purpose, shall be* 
counterfeiting coin. punished vuth imprisonment of either description 

for a term which may extend to three years, and shall also be liable to fine ; 
and if the coin to be counterfeited is the Queen’s coin, shall be punished 
with imprisonment of either description for ‘a term which may extend to 
ten years, and shall also be liable to fine. 

236. Whoever, being within British India, abets the counterfeiting of 
Abetting in India the coin out*of British India, shall be punished in the 

counterfeiting out of India same manner as if he abetted the counterfeiting of 
of coin. such coin within British India. 

237. Whoever imports into British India, or exports therefrom, any 

counterfeit coin, knowing or having reason to be- 
Import or export of that the same is counterfeit, shall be punished 

counter ei coin. with imprisonment of either description for a term 

which may extend to three years, and shall also be liable to fine. 

238. Whoever imports into British India, or exports therefrom, 

Import or export of counterfeit coin which he knows or has reason 

counterfeit of the Queen’s to believe to be a counterfeit of the Queen’s coin, 
coin. , shall be punished with transportation for life, or with 

imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

239. Whoever, having any counteffeit coin which at the time when 
Deuvery to another of became possessed of it he kuew to be counterfeit, 

coin, poBBosBcd with the fraudulently or witti intent that fraud may be com- 
knowledge that it ia conn- mitted, delivers the same to any person, or attempts 
to induce any person to receive it, shall be punished 
7 
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with imprisonment of either description for a term which may. extend to 
five years, and shall also be liable to fine. 

240. Whoever, having any counterfeit coin which is a counterfeit of 

Delivery of Queen’s coin, Queen’s coin, and which at the time when he 

possessed with the know- became possessed of it he knew to be a counterfeit 
ledge that it is counterfeit. Qf Queen’s coin, fraudulently or with intent that 
fraud may be committed, delivers the same to any person, or attempts to 
induce any person to receive it, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also 
be liable to fine. 

241. Whoever delivers to any other person as genuine, or attempts to 

D I'v r to another of other person to receive as genuine, any 

coin as ge^nuine, which when counterfeit coin which he knows to be counterfeit, 
first possessed, the deliverer but which he did not know to be counterfeit at the 

when he took it into his possession, shall be 
' punished with imprisonment of either description for 

a term which may extend to two years, or with fine to an amount which may 
extend to ten times the value of the coin counterfeited, or with both. 

Illustration, 


A, a coiner delivers counterfeit Company’s rupees to his accomplice B, for the 
purpose of uttering them. B sells the mpees to C, another utterer, who buys them 
knowing them to be counterfeit. C pays away the rupees for goods to D, who receives 
them, not knowing them to be counterfeit. D, after receiving the rupees, discovers 
that they are counterfeit and pays them away as if they were good. Here D is 
punishable only under this section, but B and C are punishable under section 239 
, or 240 as the c&se may be. 


242. 


Possession of counter- 
feit coin by a person who 
knew it to be counterfeit 
when he became possessed 
thereof. 


Whoever, fraudulently or with intent that fraud may be com- 
mitted, is in possession of counterfeit coin, having 
known at the time when he became possessed there- 
of that such coin was counterfeit, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 


243. Whoever, fraudulently or with intent that fraud may be commit- 

Possession of Queen’s possession of counterfeit coin which is a 

coin by a person who counterfeit ot the Queen s com, having known at 
knew it to be counterfeit the time when he became possessed of it that it was 
^ereof^^ became possessed counterfeit, shall be punished with imprisonment 
of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

244. Whoever, being employed in any mint lawfully established in 

Person employed in a ®"*i®** any act, or omits what he is legally 

mint causing cW to be of a bound to do, with the intention of causing any coin 
different weight or composi- issued from that mint to be of a different weight of 
tion from that fixed by law. composition from the weight or composition fixed 
by law, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

245. Whoever, without lawful authority, takes out of any mint lawfully 
Unlawfully taking from established in British India, any coining tool or in- 

a mint any coining instru- strument, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 
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246. . Whoever fraudulently or dishonestly performs on any coin any oper- 

_ , , * ation which diminishes the weight or alters the com- 

honStly dimfnishTng tha position of that coin, shall be punished with impri- 
weight or altering the com- sonment of either description for a term which may 
position of any coin. extend to three years, and shall also be liable to fine 

Explanation . — A person who scoops out part of the coin and puts 
anything else into the cavity, alters the composition of that coin. 

247. Whoever fraudulently or dishonestly performs on any of the. 
Fra dulentl or dis Q‘^®en*s coin any operation which diminishes the 

hoSly diminishing the weight or alters the composition of that coin, shall 
weight or altering the com- be punished with imprisonment of either des- 
position of the Queen’s cription for a term which, may extend to seven years, 
and shall also be liable to fine. 


248. Whoever peiforms on any coin any operation which alters the 
Altering appearance of appearance of that coin with the intention that 
any coin with intent that the said Coin shall pass as a coin of a different 
it shall pass as a coin of description, shall be punished with imprisonment 
a di eient escription. description for a term which may extend 

to three years, and shall also be liable to fine. 


249. Whoever performs on any of the Queen’s coin any operation 


Altering appearaneo of 
the Queen's coin with in- 
tent that it shall pass as 
a coin of a different des- 
cription. 


which alters the appearance of that coin, with the 
intention that the said coin shall pass as a coin 
of a different description, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall.also be liable 


to fine. 


250. Whoever, having coin in his possession with revspeot to which the 
Delivery to another of offence defined in section 246 or 248 has been com- 

coin [)ossessed wi<^h the niitted, and having known at the time when he 
te°ed^^^“^ possessed of such coin that such offence 

had been committed with respect to it, fraudulently 
or with intent that fraud may be committed, delivers such coin to any other 
person, or attempts to induce 'any other person to receive the same, shall 
be punished with imprisonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 

251. Whoever, having coin in his possession with respect to which the 
Delivery of Queen’s coin offence defined in section 247 or 249 has been corn- 

possessed with the know- mitted, and having known at the time when he 
ledge that it is altered. became povssessed of such coin that such offence had 
been committed with respect to it, fraudulently or with, intent that fraud 
may be committed, delivers such coin to any other person, or attempts to 
induce any other person to receive the same, shall be punished with impri- 
sonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

252. Whoever, fraudulently or with intent that fraud may be commit- 

Possession of altered coin possession of coin with respect to which the 

by a person who knew it ofitence defined in^eitber of the sections 246 or 248 
to be altered when he be- has been committed, having knowm at the time of 
came possessed thereof. becoming possessed thereof that such offence had 
been committed with respect to such coin, shall be punished with imprison- 
ment of either description for a term which may extend to three years, and 
shall also be liable to fine. 
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253. Whoever, fraudulently or with intent that fraud may be commit- 

, ted, is in possession of coin with respect to which 
cote byTperson who"toe4 t^e oifence defined in either of the sections 247 or 
it to be altered when he 249 has been committed, having known at the time 
became possessed thereof. becoming possessed thereof that such oflFence had 

been committed with respect to such coin, shall be punished with imprison- 
ment of either description for a term which may extend to five years, and 
shall also be liable to fine. 

254. Whoever delivers to any other person as genuine or as a coin of a 

^ , different description from what it is, or attempts to 

Delivery to another of • % ^ . • • j*/* 

coin as genuine, which, induce any person to receive as genuine or as a dif- 

when first possessed, the fercnt coin from what it is, any coin in respect of 
deliverer did not know to ^hich he knows that any such operation as that 
® ^ * mentioned in sections 246, 247, 248 or 249, has been 

performed, but in respect of which he did not, at the time when he took it 
into his possession, know that such operation had been performed, shall be 
punished with imprisonment of either description for a term which may 
extend to two years, or with fine to an amount which may extend to ten 
times the value of the coin for which the altered coin is passed or attempted 
to be passed. 

255. Whoever counterfeits, or knowingly performs any part of the 
Counterfeiting a Govern- process of counterfeiting, any stamp issued by 

ment stamp. Government for the purpose of revenue, shall be 

punished with transportation for life, or with imprisonment of either 
description f6r a term which may extend to ten years, and shall also be 
liable to fine. 


Explanation , — A person commits this offence who counterfeits by 
causing a genuine stamp of one denomination to appear like a genuine 
stamp of a different denomination. 

256. Whoever has in his possession any instrument or material for the 

Having possession of an "sed, or knowinpf or having reason 

instrument or materia.1 for believe that it IS intended to* be used, for the 
the purpose of counterfeit- purpose of counterfeiting any stamp issued by 
ing a Government stamp. Government for the purpose of revenue, shall be 
punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


257. Whoever makes, or performs any part of the process of making, 
Making or selling instru- " O’" disposes of, any instrument for 


ment for the purpose of the purpose of being- used, or knowing or having 
counterfeiting a Govern- reason to believe that it is intended to be used, for 
ment stamp. purpose of counterfeiting any stamp issued by 

Government for the purpose of revenue, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, and 
shall also be liable to fine. 


258. Whoever sells, or offers for sale, any stamp which he knows or 
Sale of counterfeit Gov- has reason* to believe to be a counterfeit of any 
ernment stamp. ^ stamp issued by Government for the purpose of 

revenue, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to 
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Having possession of a 
counterfeit Government 
stamp. 


259. -Whoever has in his possession any stamp which he knows to be a 
counterfeit of any stamp issued by Government for 
the purpose of revenue, intending to use or dispose 
of the same as a genuine stamp, or in order that it 
may be used as a genuine stamp, shall be punished 

with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. ^ 

260. Whoever uses as genuine any stamp, knowing it to be a counter- 
Using as genuine a Gov- feit of any stamp issued by Government for the 

emment Stamp known to purpose of revenue, sball be punished with impnson- 
be counterfeit. raent of either description for a term which may 

extend to seven years, or with fine, or with both. • 

261. Whoever, fraudulently or with intent to cause loss to the Qovern- 
Effacing any writing n>ent, removes Of effaces from any substance bear- 
ing any stamp issued by Government for the pur- 
pose of revenue, any writing or document for which 
such stamp has been used, or removes from any 
writing or document a stamp which has been used 
for such writing or document, in order that such 

stamp may be used for a different writing or document, shall bb punished 
with imprisonment of either description for a term which may extend to 
three years, or with fine, or with both. • 


from a substance bearing 
a Government stamp, or 
removing from a docu- 
ment a stamp used for it, 
with intent to cause loss to 
Government. 


262. Whoever, fraudulently or with intent to cause loss to the Go- 
Using a Government vernment, uses for any purpose a stamp issued by 
stamp known to have been Government for the purpose of revcBue, which he 
before used. knows to have been before used, shall be punished 

with imprisonment of either description for a term which may extend to 
two years, or with fine, or with both. 


263. Whoever, fraudulently or with intent to cause loss to Govern- 
Erasureof mark denot- ment, erases of removes from a stamp issued by 
ing that stamp has been Government for the purpose of revenue, any mark 
put or impressed upon such stamp for the purpose 
of denoting that the same has beeb used, or knowingly has in his possession, 
or sells or disposes of, any such stamp from which such mark has been erased 
or removed, or sells or disposes of any such stamp which he knows to have 
been used, shall be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with both. 


CHAPTEE XIII. 

OF OFFENCES KELATING TO WEIGHTS AND MEASURES. 

264!. Whoever fraudulently uses any instrument for weighing which 
Fraudulent use of false he knows to be false, shall be punished with im- 
instrument for weigWng. prison ment of either description for a term which 

may extend to one year, or with fine, or with both. 

265. Whoever fraudulently uses any false weight or false measure of 
Fraudulent use of false length or capacity, or fraudulently uses any weight 
weight or measure. any measure of length or capacity as a different 

weight or measure from what it is, shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine, or 
with both. 



^54 


THE INDIAN PENAL CODE. 


[Act'XLV. 


266. Whoever is in* possession of any instrument for weighing, or of 
Being in possession of any weight, or of any measure of length or capacity, 

false weights or measures, which he knows to be false, and intending that the 
same may be fraudulently used, shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine, or 
with both. 

267. Whoever makes, sells, or disposes of, any instrument for weighing 
Maying or selling false or any weight, or any measure of length or capacity 

weights or measures. which he knows to be false, in order that the same 

may be used as true, or knowing that the same is likely to be used as true, 
shall be punished with imprisonment of either description for a term which 
may extend to one year, o^: with fine, or with both. 

CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC HEALTH, SAFETY, 
CONVENIENCE, DECENCY AND MOEALS. 

268. A person is guilty of a public nuisance, who does any act, or is 

x>. ^ guilty of an illegal omission, which causes any 

common injury, danger or annoyance to the public 
or to the people in general who dwell or occupy property in the vicinity, 
or which must necessarily cause injury, obstruction, danger or annoyance to 
person who may have occasion to use any public right, 

A common nuisance is not excused on the ground that it causes some 
convenience or advantage. 

269. Whoever unlawfully or negligently does any act which is, and 
Negligent act likely to which he knows, or has reason to believe to be, 

spread infection of any likely to Spread the infection of any disease 
disease dangerous to life. dangerous to life, shall be punished with imprison- 
ment of either description for a term which may extend to six months, or 
with fine, or with both. 

270. Whoever malignantly does any act which is, and which he knows 
Malignant act likely to or has reason to believe to be, likely to spread the 

spread infection of any infection of any disease dangerous to life, shall be 
disease dangerous to life, punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

271. Whoever knowingly disobeys any rule made and promulgated 
Disobedience to a quar- by the Government of India, or by any Government, 

antine rule. for putting any vessel into a state of quarantine, 

or for regulating the intercourse of vessels in a state of quarantine with 
the shore or with other vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other places, shall be punished 
with imprisonment of either description for a term which may extend to 
six months, or with fine, or with both. 

272. Whoever adulterates any articles of food or drink, so as to make 
Adulteration of food or such article noxious as food or drink, intending to 

drink which is intended sell such article as food or drink, or knowing it to be 
for sale. likely that the same will be sold as food or drink, 

shall be punished with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 
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273. -Whoever sells, or offers or exposes for sale, as food or drink, any 
Sale of noxious food or article which has been rendered or has become 

irink. noxious, or is in a state unfit for food or drink, 

knowing or having reason to believe that the same is noxious as food or 
drink, shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

274. Whoever adulterates any drug or medical preparation in such a 

manner as to lessen the eflBcacy or change the 
Adulteration of drugs. operation of such drug or medical preparation, or 
to make it noxious, intending that it shall be sold or used for, or knowing 
it to be likely that it will be sold or used for any tnedicinal purpose, as if it 
tiad not undergone such adulteration, shall be punished with imprisonment 
either description for a term which may extend to six months, or with 
dne which may extend to one thousand rupees, or with both. 

275. Whoever, knowing any drug or medical preparation to have been 

adulterated in such a manner as to lessen its efficacy, 
Sale of adulterated drugs. change its operation, or to render it noxious, sells 

the same, or offers or exposes it for sale, or issues it from any dispensary for 
medicinal purposes as unadultered, or causes it to be used for medicinal, at 
purposes by any person not knowing of the adulteration^ shall be punished 
with imprisonment of either description for a terra which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

276. Whoever knowingly sells, or offers or exposes for sale, or issues 
Sale of any drug as a f^'o^ a dispensary for medicinal purposes, any drug 

difEerent drug or prcpara- or medical preparation as a different drug or medical 
preparation, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

277. Whoever voluntarily corrupts or fouls the water of any public 
Fouling the water of a spring or reservoir, so as to render it less fit for the 

public spring or reservoir. purpose for which it is ordinarily used, shall be 
punished with imprisonment of either description for a term which may 
extend to three months, or with fine which may extend to five hundred 
rupees, or with both. 

278. Whoever voluntarily vitiates the atmosphere in any place so as to 
Making atmosphere make it noxious to the health of persons in general 

noxious to health. dwelling or carrying on business in’ the neighbour- 

hood or passing along a public way, shall be punished with fine which may 
extend to five hundred rupees. 

279. Whoever drives any vehicle, or rides, on any public way in a man- 
Rash driving or riding ner SO rash or negligent as to endanger human life, 

on a public way. or to be likely to cause hurt or injury to any other 

person, shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees or with both. 


280. Whoever navigates any vessel in a manner so rash or negligent 
Rash navigation of a as to endanger human life, or to be likely to cause 

, hurt or injury to any other person, shall be punished 

with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with 
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281. Whoever exhibits any false light, mark or buoy, iatending or 
Exhibition of a false knowing it to be likely that such exhibition will 
light, mark or buoy. mislead any navigator, shall be punished with im- 

prisonment of either description for a term which may extend to seven years, 
or with fine, or with both. 


282. Whoever knowingly or negligently conveys, or causes to be con- 
Coiiveying person by veyed for hire, any person by water in any vessel. 


person 

water for hire in a veasel 
overloaded or unsafe. 


when that vessel is in such a state or so loaded as 
to endanger the life of that person, shall be punished 
with imprisonment of either description for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, or with 
both. • 


283. Whoever, by doing any act, or by omitting to take order with 
Danger or obstruction ^ny property in his possession or under his charge, 

in a public way or naviga- causes danger, obstruction or injury to any person 
in any public way or public line of navigation, shall 
be punished with fine which may extend to two hundred rupees. 

284. Whoever does, with any poisonous substance, any act in a tnan- 
Negligen# conduct with “^r so rash or negligent as to endanger human life, 

respect to any poisonous or to be likely to cause hurt or injury to any other 
•ubstance. ^ person, or knowingly or negligently omits to take 

such order with any poisonous substance in his possession as is sufficient 
to guard against any probable danger to human life from such poisonous 
substance, shall be punished with imprisonment of either description for 
a term whibh may extend to six months, or with fine which may extend 
to one thousand rupees, or with both, 

285. Whoever does, with fire or any combustible matter, any act so 
Negligent conduct with rashly or negligently as to endanger human life, or, 

respect to any fire or com- to be likely to cause hurt or injury to any other 
bustible matter. person, or knowingly or negligently omits to take 

such order with any fire or any combustible matter in his possession as is 
sufficient to guard against any probable danger to human life from such fire 
or cumbustible matter, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

286. Whoever does, with any explosive substance, any act so rashly or 
Negligent conduct with negligently as to endanger human life, or to be likely 

respect to any e^Cplosive to cause hurt or injury to any other person, or know- 
substance. ingly or negligently omits to take such order with 

any explosive substance in his possession as is sufficient to guard against 
any probable danger to human life from that substance, shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees or with both. 

287. Whoever does, with any machinery, any act, so rashly or negli- 

Negligent conduct with gently M to endanger human life, or to be likely to 
respect to any machinery pause hurt or injury to any other person, or know- 
in the possession or under ingly or negligently omits to take such order with 
the charge of the offender, machinery in his possession or under his care 

as is sufficient to guard against any probable danger to human life from 
such machinery, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 
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288. .Whoever, in pulling down or repairing any building, knowii^gly 
Negligence with respect or negligently omits to take such order with that 

to pulling down or repair- building as is sufficient to guard against any 
mg buildings. probable danger to human life from the fall of 

that building, or of any part thereof, shall be punished with imprisonment 
of either description for a term which may extend to six months, or with 
fine which may extend to one thousand rupees or with both. 

289. Whoever knowingly or negligently omits to take such order 

with any animal in his possession as is sufficient to 

Negligence with respect g^ard against any probable danger to human life, 
to any animal. o i 

or any probable danger oi grievous hurt from such 

animal, shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

290. Whoever commits a public nuisance in any case not otherwise 
Punishment for public punishable by this Code, shall be punished with fine 

nuisance. which may extend to two hundred rupees. 

291. Whoever repeats or continues a public nuisance, having been 
Continuance of nuisance enjoined by any public servant who has lawful 

after injunction to discon- authority to issue such injunction not to •repeat or 
continue such nuisance, shall be punished with 
simple imprisonment for a term which may extend to months, or with 
fine, or with both. 

292. Whoever sells or distributes, imports or prints for sale or hire, or 

wilfully exhibits to public view, any obscene book, 
books^’ obscene painphlet, paper, drawing, painting, representation 

or figure, or attempts or offers so to do, shall be 
punished with imprisonment of either description for a term which may 
extend to three months, or with fine, or with both. 

Exception . — This section does not extend to any representation sculp- 
tured, engraved, painted, or otherwise represented, on or in any temple, or on 
any car used for conveyance of idols, or kept or used for any religious purpose. 

293. Whoever has in his possession any such obscene book or other 
Having in possGssibn thing as is mentioned in the last preceding section 

obscene book for sale or for the purpose of sale, distribution, or public exhi- 
exhibition. bition, shall be punished wHh imprisonment of 

either description for a term which may extend to three months, or with 
fine, or with both. 

294. Whoever sings, recites, or utters in or near any public place any 

Obscene songs obscene song, ballad, or words to the annoyance of 

others, shall be punished with imprisonment of 
either description for a term which may extend to three months, or with 
fine, or with both. 

294A. Whoever keeps any office or place for the purpose of drawing 
Keeping lotteryoffioe. any lottery not authorised by Government, shall be 

• punished with imprisonment of either description 

for a term which may extend to six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, or to deliver any 
goods, or to do or forbear doing anything for the benefit of any person, on- 
any event or contingency relative or applicable to the drawing of any ticket, 
lot, number or figure in any such lottery, shall be punished with fine which 
uiay extend to one thousand rupees. 
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CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

295. Whoever destroys, damages or defiles any place of worship, or any 

Injuring or defiling a sacred by any class of persons, with the 

place of worship, with°in- intention of thereby insulting the religion of any 
tentjjo insult the religion class of persons or with the knowledge that any 
o any c ass. class of persons is likely to consider such destruc- 

tion, damage or defilement as an insult to their religion, shall be punished 
with imprisonment of either description for a term which may extend to 
two years, or with fine, or with both. 

296. Whoever voluntarily causes disturbance to any assembly lawfully 

engaged in the performance of religious worship or 
^ religious religious ceremonies, shall be punished with impri- 
sonment of either description for a term which may 
extend to one year, or with fine, or with both. 

297. Whoever, with the intention of wounding the feelings of any per- 

son, or of insulting the religion of any person, or 
pL^er^&c^^°“ t)unal knowledge that the feelings of any person 

are likely to be wounded, or that the religion of any 
person is likely to be insulted thereby, commits any trespass in any place 
of worship or on any place of sepulchre or any place set apart for the per- 
formance of funeral rites, or as a depository for the remains of the dead, or 
offers any indignity to any human corpse, or causes disturbance to any per- 
sons assembled for the performance of funeral ceremonies, shall be punished 
with imprisonment of either description for a term which may extend to one 
year, or with fine, or with both. 

298. Whoever, with deliberate intention of wounding the religious 

Utterin- words. &c., with of any person, utters any word or makes 

deliberate intent to wound any sound m the hearing of that person, or makes 
the religious feelings of any gesture in the sight of that person, or places 
any person, object in the sight of that person, shall be 

punished with imprisonment of either description for a term which may 
extend to one year, or with fine or with both. 


CHAPTER XVI. 

OF OFFENCES AFFECTING THE HUMAN BODY. 

Of Offences Affecting Life. 

299. Whoever causes death by doing an act with the intention of 
causing death, or with the intention of causing such 
Culpable Homicide. bodily injury as is likely to cause death, or with the 

knowledge that he is likely by such act to cause death, commits the offence 
of culpable homicide. 

Illustrations. 

[a]. A lays sticks and turf over a pit, with the intention of thereby causing 
death, or with the knowledge that death is likely to be thereby caused. Z, believing the 
ground to be firm, treads on it, falls in and is Idlled. A has committed the offence of 
culpable homicide. 
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(h). A knows Z to be behind a bush. B docs not know it. A, intending to cause, 
or knowing it to be likely to cause Z’s death, induces B to fire at the bush. B fires 
and kills Z. Here B may be guilty of no offence ; but A has committed the offence of 
culpable homicide. 

(c). A, by shooting at a fowl with intent to kill and steal it, kills B, who is 
behind a bush ; A not knowing that he was there. Here, although A was doing an 
unlawful act, he was not guilty of culpable homicide, as ho did not intend to kill B, or 
to cause death by doing an act that he knew was likely to cause death. 

Explanation 1. — A person who causes bodily injury to another who is 
labouring under a disorder, disease, or bodily infirmity, and thereby accele- 
rates the death of that other, shall be deemed to have caused his death. 

Explanation 2. — Where death is caiised by, bodily injury, the person 
Avho causes such bodily injury shall be deemed to have caused the death, 
although by resorting to proper remedies and skilful treatment the death 
might have been prevented. 

Explanation 3. — The causing of the death of the child in the mother's 
womb is not homicide. But it may amount to culpable homicide to cause 
the death uf a living child, if any part of that child has been brought forth, 
thougli the child may not have breathed or been completely born. 

300. Except in the cases hereinafter excepted, culpable Iximicide is 
murder, if the act by which the death is caused is 
done with the intention of causing death, or — 

2n(lly . — If it is done with the intention of causing such bodily injury as 
the offender knows to be likely to cause the death of the person to whom 
the harm is caused, or — 

Srdly . — If it is done with the intention of causing bodily injury to any 
person, and the bodily injury intended to be inflicted is sufficient in the 
ordinary course of nature to cause death, or — 

4<thly . — If the person committing the act knows that it is so immediately 
dangerous that it must in all probability cause death, or such bodily injury 
is likely to cause death, and commits such act without any excuse for in- 
curring the risk of causing death or such injury as aforesaid. 

• IlUhtratfO}is\ 

(u). A shoots Z with the intentiim of killing him. Z dies in consoipieuco. A 
eomiiiits murder. 

(6). A, kiioNAing rliat Z is labouring under such a disease iliiit a Mow is likely to 
cause his death, strikes him with the intention of causing bodily injury. Z dies in con- 
sequence of the Mow. A is guilty of murder, a.ltln)ngh the blow might not liavo been 
sufficient in the ordinary course of nature to cause the death of a person in a sound 
state of health. But if A, not knowing that Z is labouring under any disease, gives 
him such a blow as would not in ^hc ordinary course of nature kill a peis m in a sound 
state of health, liere A, although he may intend to cause bodily injury, is not guilty of 
murder, if he did not intend to cause death, or such bodily injury as in the ordinary 
course of nature would cause death. 

(c). A intentionally gives Z a sword-cut or club, wound sufficient to cause the 
death of a man in the ordinary course of nature. Z dies in consequence. Hero A is 
guilty of murder, although he may not have intended to cause Z's death. 

{(1), A without any excuse fires a loaded cannon into a crowd of persons and kills 
one of them. A is guilty of murder, although he may not have had a premeditated 
design to kill any particular individual. 

Exception 1. — Culpable homicide is not murder if the offender, whilst 
When culpable homicide deprived of the power of self-control by grave and 
IS not murder. sudden provocation, causes the death of the person 
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who gave the provocation, or causes the death of any other person by mis- 
take or accident. 

The above exception is subject to the following provisoes : — 

First — That the provocation is not sought or voluntarily provoked by 
the offender as an excuse for killing or doing harm to any person. 

Secondly. — That the provocation is not given by anything done in 
obedience to the law, or by a public servant in the lawful exercise of the 
powers of such public servant. 

Thirdly. — That the provocation is not given by anything done in the 
lawful exercise of the right of private defence. 

Explanation. — Whether the provocation was grave and sudden enough 
to prevent the offence from amounting to murder, is a question of fact. 

Illustrations, 

(r/). A, under the influence of passion excited by a provocation given by 
intentionally kills Y, Z’s child. This is murder, inasmuch as the provocation was 
not given by the child, and the death of the child was not caused by accident or mis- 
fortune in doing an act caused by the provocation. 

{h). Y gives grave and sudden provocation to A. A, on this provocation, fires a 
pistol at Y, neither intending nor knowing himself to be likely to kill Z, who is near 
him, but out of sight. A kills Z. Here A has not committed murder, but merely 
culpable holiiicidc. 

[r]. A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent 
pjission by the arrest, axd kills Z. This is murder, inasmuch as the provocation was 
given by a thing done by a public servant in the exercise of his powers, 

(d). A appears as a witness before Z, a Magistrate. Z says that he does not 
believe a word of A’s deposition, and that A has perjured himself. A is moved to 
sudden passion by these words, and kills Z. This is murder. 

[c]. A attempts to pull Z’s nose. Z, in the exercise of the right of private 
defence, lays hold of A to prevent him from doing so. A is moved to sudden and 
violent passion in consequence, and kills Z. This is murder, inasmuch as the pro- 
vocation was given by a thing done in the exercise of the right* of private defence. 

[/]. Z strikes B. B is by this provocation excited to violent rage. A, a by- 
stander, intending to take advantage of B’s rage, and to cause him to kill Z, puts a 
knife into B’s hand for that purpose. B kills Z with the knife. H ere B may have 
committed only culpable homicide, but A is guiljy of murder. 

Exception 2. — Culpable homicide is not murder if the offender, in the 
exercise in good faith of the right of private defence of person or property, 
exceeds the power given to him by law, and cauwses the death of 
the person against whom he is exercising such right of defence, without 
p r" m€S9itation and without any intention of doing more harm than is 
noL cssary for the purpose of such defence. 

Illustration. 

Z attempts to horse-whip A, not in such a manner as to cause grievous hurt to 
A. A draws out a pistol. Z persists in the assult. A believing in good faith that 
he can by no other means prevent himself from being horse- whipped, shoots Z dead. 
A has not committed murder, but ouly culpable homicide. 

Exception 3. — Culpable homicide is not murder if the offender, being a 
public servant, or aiding a public servant acting for the advancement of 
public justice, exceeds the powers given to him by law, and causes death by 
doing an act which he, in good faith, believes to be lawful and necessary for 
the due discharge of his duty as such public servant, and without ill-will 
towards the person whose death is caused. 

Exception 4. — Culpable homicide is not murder if it is committed with- 
out premeditation in a sudden tight in the heat of passion upon a sudden 
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quarrel, and without the offender having taken undue advantage or acted in 
a cruel or unusual manner. 

Explanation. — It is immaterial in such cases which party offers the 
provocation or commits the first assault. 

Exception 5. — Culpable homicide is not murder when the person whose 
death is caused, being above the age of eighteen years, suffers death, or takes 
the risk of death with his own consent. 


Illustration, 


A, by instigation, voluntarily causes Z, a person under eighteen years of age, to 
commit suicide. Here, on account of Z’s youth, he was incapable of giving consent 
to his own death ; A has therefore abetted murder. 

• 

301. If a person, by doing anything which he intends or knows to bo 
♦ 1 . ^ M h likely to cause death, commits culpable homicide by 

causin^^^^ !ith of a per^ causing the death of any person* whose death he 
son other . ir. the person neither intends nor knows himself to be likely to 
whose death intended. cause, the Culpable homicide committed by the 
offender is of the description of which it would have been if he had caused 
the death of the person whose death he intended or knew himself to be likely 
to cause. • 

302. Whoever commits murder shall be punished 
Punishment for murder. with death, or transportation ior life, and shall also 
be liable to fine. 


Punishment for murder 
by a life-convict. 


Pnni.shmcnt for 
h omicide not amounting to 
m order. 


303. Whoever being under sentence of transpor- 
tation for life, commits murder, shall be punished 
with death. 

304. Whoever commits culpable homicide not amounting to murder 
shall be punished with transportation for life, or 
culpable imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine, if the act by which the death is caused is done 
with the intention of causing death, or of causing such bodily injury as is 
likely to cause death : or wdth inpprisonment of either description for a term 
which may extend to ten years, or with fine, or with both, if the act is done 
with the knowledge that it is likely to cause death, but without any inten- 
tion to cause death, or to cause such bodily injury as is likely to cause 
death. 

304A. Whoever 


C.iusing death by negli- 
eence 


causes the death of any person by doing any rash or 
negligent act not amounting to culpable homi- 
cide, shall be punished with imprisonment of either 
description for a term which may extend to two 
year®, or with fine, or with both. 

305, If any person under eighteen years of age, any insane person, 

. any delirious person, any idiot, or any person in a 

chUd^o™hisane intoxication, commits suicide, whoever abets 

^ ‘ the commission of such suicide, shall be punished 

with death or transportation for life, or imprisonment for a term not exceed- 
ing ten years, and shall also be liable to fine. 

306. If any person commits suicide, whoever abets the commission of 
Abetment of Suicide. such suicide shall be punished with imprisonment 

of either description for a term which may extend 
to ten years, and shall also be liable to fine. 
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307. Whoever does any act with such intention or knowledge and 

- under such circumstances that if he by that act 

Attempt to murder. ^ murder, shall be 

punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine ; and if hurt is caused to 
any person by such act, the offender shall be liable either to transportation 
for life, or to such punishment as is hereinbefore mentioned. 

When any person offending under this section is under sentence of 

Attempts by lifcconviots. transportation for life, he may, if hurt is caused, be 
punished with death. 

Illustrations. 

(«). A shoots at Z with intention to kill him, undf^r such circumstances that, if 
death ensued, A would be guilty of murder. A is liable to punishment under this 
section. 

{h). A, with .the intention of causing the death of a child of tender years, ex- 
posses it in a desert place. A has committed the offence defino<l by this section, 
though the death of the child does not ensue. 

(c) A, intending to murder Z, buys a gun and loads it. A lias not yet commit- 
ted the offence. A fires the gun at Z. He has committed the offence defined in this 
section ; and if by such firing he wounds Z, he is liable to the punishment provided by 
the latter pa^’t of this section. 

{(1) A, intending to murder Z by poison purchases poison and mixes the same 
with food which remains in A’s keeping ; A has not yet committed the oft'eiicc de- 
fined in this section. A places the food on Z’s table or delivers it to Z's servants to 
place it on Z’s table. A has committed the offence defined in this section. 

308. Whoever does any act with such intention or knowledge and un- 

der such circumstances that if he by that act caused 

pablelwmio°de!°"‘"''* of culpable homicide 

not amounting to murder, shall be punished with 
imprisonment of either description for a term which may extend to three 
years, or with fine, or with both ; and if hurt is caused to'any person by 
such act, shall be punished with imprisonment of either description for a 
term which may extend to seven years, or with fine, or with both. 

Illustration, 

A, on grave and sudden provocation, fires a pistol at Z. 'under such circums- 
tances that if he thereby caused death he would be guilty of culpable homicide not 
amounting to murder. A has committed the offence defined in tliis section. 

309. Whoever attempts to commit suicide, and does any act towards 

the commission of such offence, shall be punished 
Attempt to commit sui- with simple imprisonment for a term which may 

extend to one year, or with fine, or with both.* 

310. Whoever at any time after the passing of this Act shall have 

been habitually associated with any other or others 
for the purpose of committing robbery or child- 
stealing by means of or accompanied with murder, is a Thug. 

Punishment. , Whoever is a Thug shall be punished with 

transportation for life, and shall also be liable to fine. 

Of tece causing of Miscaebiage, of Injuries to unborn Children, of 
• THE Exposure of infants, and of the Concealment of Births. 

312. Whoever voluntarily causes a woman with child to miscarry, 
Causing miscarriage. shall, if such miscarriage be not caused in good faith 
for the purpose of saving the life of the woman, 


Attempt to commit sui- 
cidi 


Punishment. 


Act VIII of 1882. 




OF ISGOlj 


THE INDIAN PENAL CODE. 


r>;I 


be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both ; and if the woman be quick 
with child, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 

Explanation . — A woman who causes herself to miscarry is within the 
meaning of this section. 

313. Whoever commits the offence defined in the last preceding 

section without the consent of the woman, whether 
Causing miscarriage woman is quick with child or not, shall be 

punished wuth transportation tor life, or with im- 
prisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

314. Whoever, with intend to cause the miscarriage of a woman with 
Death caused bv an net child, does any act which causes the death of such 

done with intent “to cause woman, shall be punished with imprisonment of 
miscarriage— either description for a term which may extend 

to ten years, and shall also be liable to fine; and if the act is done without 
the consent of the woman, shall be punished either 
with transportation for life, or with the punishment 
above mentioned. 

Explanation . — It is not essential to this offence that the offender 
should know that the act is likely to cause death. 

315. Whoever before the birth of any child /loes any act with the 

, ^ , intention of thereby preventing that child from 

prevent a child I'cing born being bom alive, or causing it to die after its birth, 
alive or to cause it to die and does by such act prevent that child from being 
afterbirth. alive, or causes it to die after its* birth, shall, 

if such act be not caused in good faith for the purpose of saving the life of 
the mother, be punished with imprisonment of either description for a term 
which may extend to ten years, or with fine, or with both. 

316. Whoever does any act under such circumstances that if he there- 
M f 1 by caused death he would be guilty of culpable 

iinboin ciiiid by an act homicide, and does by such act cause the death of 
amounting to culpable a quick unborn child, shall be punished with impri- 
homicide. . s( nment*of either description for a term which may 

extend to ten years, and shall also be liable to fine. 


If aot done 
woman's consent, 


without 


Illustration. 

A, knowing that he is likely to cause the death of a pregnant woman, does an act 
which, if it caused death of the woman, would amount to culpable homicide. The 
woman is injured, but docs not die ; but the death of an unborn quick child with which 
she is pregnant is thereby caused. A is guilty of the offence defined in this section. 

317. Whoever, being the father or mother of a child under the age of 

Exposure and abandon- having the care of such child, shall 

ment of a child under expose or leave such child in any place with the 
twelve years, by parent or intention of wholly abandoiog such child, shall be 
person having care of it. punished with imprisonment of either description 
for a term which may extend to seven years, or with fine, or with both. 

Explanation . — This section is not intended to prevent the trial of the 
offender for murder of culpable homicide as the case may be, if the child die* 
in consequence of the exposure. 

318. Whoever by secretly burying or otherwise disposing of the dead 
Concealment of birth by body of a child, whether such child die before or 

secret disposal of dead after or during its birth, intentionally conceals or 
endeavours to conceal the birth of such child, shall 
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Hurt. 


Grievous hurt. 


Voluntarily 
grievous hurt. 


causing 


be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Of Hurt. 

319. Whoever causes bodily pain, disease, or in- 
firmity to any person is said to cause hurt. 

320. The following kinds of hurt only are desig- 
nated as " grievous” : — 

First — E masc u 1 ation . 

Secondly. — Permanent privation of the sight of either eye. 

Ihirdly. — Permanent privation of the hearing of either ear. 

Fourthly. — Privation of any member or joint. 

Fifthly. — Destruction Qr permanent impairing of the powers of any im m- 
ber or joint. 

Sixthly. — Permanent disfiguration of the head or face. 

Seventhly. — Fracture or dislocation of a bone or tooth. 

Eighthly. — Any hurt which engenders life or which causes the sufferer 
to be, during the space of twenty days, in severe bodily pain, or unable to 
fellow his ordinary pursuits. 

321. Whoever does any act with the intention of thereby causing hurt 

to any person, or with the knowledge that he is like- 
Voluntarily causing hurt, ly thereby to cause hurt to any person, and does 

thereby cause hurt ta any person, is said “ voluntarily to cause hurt.” 

322. Whoever voluntarily causes hurt, if the hurt which he intends to 
cause or knows himself to be likely to cause is 
grievous hurt, and if the hurt which he causes is 
grievous hurt, is said “ voluntarily to cause grievous 
hurt.” 

Explanation. — A person is not said voluntarily to cause grievous hurt 
ex<5ept when he both causes grievous hurt and intends or knows himself to 
be likely to cause grievous hurt. But he is said voluntarily to cause griev- 
ous hurt if, intending or knowing himself to be likely to cause grievous hurt 
of one kind, he actually causes grievous hurt of another kind. 

Illustration. 

A, intending or knowing himself to be likely permanently to disfigure Z’s face, 
gives Z a blow which does not permanently disfigure Z’s face, but which causes Z to 
suffer severe bodily pain for the space of twenty days. A has voluntarily caused 
grievous hurt. 

823. Whoever, except in the case provided for by section 334, volun- 
„ . , ^ , tarily causes hurt, shall be punished with imprison- 

taS“oau“Sh«t. men 0 of either description for a term which may 

extend to one year, or with fine which may extend 
to one thousand rupees, or with both. 

324. Whoever, except in the case provided for by section 334, volun- 
Voluntarily causing hurt tarily causes hurt by means of any instrument for 
by dangerous weapons or shooting. Stabbing or cutting, or tiny instrument 
which, used as a weapon of offence, is likely to cause 
death, or by means of fire or any heated substance, or by means of any poison 
or any corrosive substance, or by means of any explosive substance, or by 
means of any substance which it is deleterious to the human body to inhale, 
to swallow, or to receive into the blood, or by means of any animal, shall be 
punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 
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325. Whoever, except in the case provided by section 335, voluntarily 

causes grievous hurt, shall be punished with ira- 
Punishment for volun- prisonment of either description for a term which 
tariiy causing grievous ^^^end to seven years, and shall also be liable 

to fine. 

326. Whoever, except in the case provided by section 335, voluntarily 
Voluntarily causing causes grievous hurt by means of any instrument 

grievous hurt by dangerous for shooting, stabbing or cutting, or any instrument 
weapons or means. which, used as a weapon of offence, is likely to cause 

death, or by means of fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of any explosive substance, or 
by means of any substance which it is deleterious ^o the human body to in- 
hale, to swallow, or to receive in the blood, or by means of any animal, shall 
be punished with transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, and shall also be 
liable to fine. 

327. Whoever voluntarily causes hurt for the purpose of extorting 
Voluntarily causing hurt from the sufferer, or from any person interested in 

to extort property or to the sufferer, any property or valuable security, or of 
constrain to an illegal act. constraining the sufferer or any person interested in 
such sufferer to do anything which is illegal or which may facilitate the 
commission of an offence, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be 
liable to fine. 


328. Whoever administers to, or causes to bo taken b 3 %,any person 
Causing hurt by means any poison or any stupefying, intoxicating, or un- 
of poison, <£;c., with intent wholesome drug or other thing, with intent to cause 
to commit an offence. to su'ih person, or with intent to commit or to 

facilitate the commission of an offence, or knowing it to be likely that he 
will thereby cause hurt, shall be punished with imprisonment of either des- 
cription for a terra which may extend to ten years, and shall also be liable 
to fine. 


329. Whoever voluntarily cauees grievous hurt for the purpose of ex- 
Voluntarily causing torting from the sufferer, or from any person in- 
grievous hurt to extort pro- terestecl in the siinerer, any property or valuable 
perty, or to constrain to an security, or of constraining the sufferer or any per- 
illegal act. interested in such sufferer to do anything which 

is illegal, or which may facilitate the commission of an offence, shall be 
punished with transportation for life, or imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to 
fine. 


330. Whoever voluntarily causes hurt for the purpose of extorting 

Voluntarily causing hurt sumrer, or from any person interested ia 

to extort confession, or to tuG sun3rer, any coniession or any information which 
compel restoration of pro- may lead to the detection of an offence or miscon- 
^ duct, or for the purpose of constraining the sufferer 

or any person interested in the sufferer to restore or to cause the restoration 
of any property or valuable security, or to satisfy any claim or demand, or 
to give information which may lead to the restoration of any property' or 
valuable security, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine. 


9 
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Jlhistrations. 

(a) . A, a Police officer, tortures Z in order to induce z to confess that lie com- 
mitted a crime. A is guilty of an offence under this section. 

(b) . A, a Police officer, tortures B to induce him to point out where certain sto- 
len property is deposited. A is guilty of an offence under this section. 

(c) . A, a revenue officer, tortures Z in order to compel him to pay certain ar- 
rears of revenue due from Z. A is guilty of an offence under this section. 

(d) . A, a zamindar, tortures a ryot in order to compel him to pay his rent. A 
is guilty of an offence under this section. 

331. Whoever voluntarily causes grievous hurt for the purpose of ex- 
^ ^ torting from the sufferer, or from any person inter- 

grievo^us hurt to ^extort ested in the Sufferer, any confession or any inform- 
confessipn, or to compel ation which may lead to the detection of an offence 
restoration of property. misconduct, or for the purpose of constraining 

the sufferer or any person interested in the sufferer to restore or to cause 
the restoration of any property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead to the restoration of any 
property or valua^e security, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be 
liable to fine. 

3325. Whoever voluntarily causes hurt to any person being a public 
Voluntarily causing ^urt servant in the discharge of his duty as such public 
to deter public servant servant, or with intent to prevent or deter that per- 
from his duty. son or any other public servant from discharging 

his duty as such public servant, or in consequence of anything done or 
attempted to be done by that person in the lawful discharge of his duty as 
such public servant, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or with fine, or with 
both. 

333. Whoever voluntarily causes grievous hurt to any person being a 
Voluntarily causing griev- public servant in the discharge of his duty as such 

ous hurt to deter public public servant, or with intent to prevent or deter 
servant from his duty. person or any other public servant from dis- 

charging his duty as such public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful discharge of his duty 
as such public servant, shall be punished with imprisonment of either des- 
cription for a term which may extend to ten years, and shall also be liable 
to fine. 

334. Whoever voluntarily causes hurt on grave and sudden provoca- 
Voluntarily causing hurt tion, if he neither intends nor knows himself to be 

on provocation. likely to cause hurt to any person other than the 

person who gave the provocation, shall be punished with imprisonment of 
either description for a term which may extend to one month, or with fine 
which may extend to five hundred rupees, or with both. 

335. Whoever voluntarily* causes grievous hurt on grave and sudden 

^ . provocation, if he neither intends nor knows himself 

t;o be likely to cause grievous hurt to any person 
other than the person who gave the provocation, 
shall be punished with imprisonment of either description for a term which 
may extend to four years, or with fine which may extend to two thousand 
rupees, or with both. 


* Act VIII otl 882 . 
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Explanation . — The lasfc two sections are subject to the same provisoes 
as Exception 1, section 300. 

336. Whoever does any act so rashly or negligently as to endanger 
Punishment for act human life or the personal safety of others, shall be 

which endangers life or the punished with imprisonment of either description 
personal safety of others. for a term which may extend to three months, or 
with fine which may extend to two hundred and fifty rupees or with 
both. 

337. Whoever causes hurt to any person by doing any act so rashly or 

. negligently as to endanger human life, or the per- 

wMcr'efdangers^ We “or sonal safety of others shall be punished with impri- 
the personal safety of sonment of either description for a term which may 
otters. extend to six months or with fine which may extend 

to five hundred rupees, or with both. 

338. Whoever causes grievous hurt to any person by doing any act so 

^ . . u 4 . u rashly or negligently as to endanger human life, or 

Causing grievous hurt by ^ ^ c i n • il j 

an act which endangers the personal saiet}^ of others, shall be putusned 

life or the personal safety with imprisonment of either description for a term 
of others. which may extend to two years, or with fine which 

may extend to one thousand rupees, or with both. • 


Wrongful Restraint and Wrongful Confinement. 

339. Whoever voluntarily obstructs any person so as to prevent that 

Wrongful restraint. person from proceeding in any direction in which 

that person has a right to proceed, is said wrongfully 

to restrain that person. 

Exception , — The obstruction of a private way over land or water which 
a person in good faith believes himself to have a lawful right to obstruct, 
is not an offence within the meaning of this section. 

Illustration. 

A ob.^tructs a path along which Z has a right to pass, A not believing in good 
faith that he has a right to stop the pa‘h. Z is thereby prevented from passing. A 
wrongfully restrains Z. • 

340. Whoever wrongfully restrains any person in such a manner as to 

, ^ ^ prevent that person from proceeding beyond cer- 

Wrougfal confinement, circumscribing limits, is said ‘'wrongfully to 

confine” that person. 

Illustrations. 


(rt). A causes Z to go within a walled space, and locks Z in. Z is thus pre- 
vented from proceeding in any direction beyond the circumscriliing line of wall. A 
wrongfully confines Z. 

(^). A places men with firearms at the outlets of a building, and tells Z that 
they will fire at Z if 2 attempts to leave the building. A wrongfully confines z* 

341. Whoever wrongfully restrains any person shall be punished with 
Punishment for wrong- simple imprisonment for a term which may extend 
ful restraint. (q one month, or with fine which may extend to five 

hundred rupees, or with both. 


342. Whoever wrongfully confines any person shall be punished wdth 
Punishment for wrong- imprisonment of either description for a term which 
fill confinement. joay extend to one year, or with fine which mav 

extend to one thousand rupees, or with both. 
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343. Whoever wrongfully confines any person for three days or more, 

shall be punished with imprisonment of either de- 
Wrongful confinement r j. i. i .. 


to three or more days. 


scription for a term which may extend to two years, 
or with fine or with both. 


344. Whoever wrongfully confines any person for ten days or more. 
Wrongful confinement shall be punished with imprisonment of either des- 

for ten or more days. cription for a term which may extend to three 

years, and shall also be liable to fine. 

345. Whoever keeps any person in wrongful confinement, knowing 
Wrongful confinement of that a writ for the liberation of that person has been 

person for whose liberation duly issued, shall be punished with imprisonment 
a writ has been issued. either description for a term which may extend 

to two years, in addition to any term of imprisonment to which he may be 
liable under any other section of this Code. 

346. Whoever wrongfully confines any person in such manner as to 
Wrongful confinement in indicate an intention that the confinement of such 

secret. person may not be known to any person interested 

in the person so confined, or to any public servant, or that the place of such 
confinement may not be known to or discovered by any such person or public 
servant as hereinbefore mentioned, shall be punished with imprisonment of 
either description for a term which may extend to two years, in addition to 
any other punishment to which he may be liable for such wrongful con- 
finement. 

347. Whoever wrongfully confines any person for the purpose of extort- 

Wronsful oonfincment from the person confined or from any person 
for the purpose of extort- interested in the person confined, any property or 
ing property or constraia- valuable security, or of constraining the person con- 
ing to an illegal act. fined, or any person interested in such person, to do 

anything illegal or to give any information which may facilitate the com- 
mission of an offence, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, and shall also be liable 
to fine. 


348. Whoever wrongfully confines any person for the purpose of ex- 
Wrongful confinement tortingf from the person confined, or any person in- 


for the purpose of extort- 
ing confession, or of com- 
pelling restoration of pro- 
)>crty. 


terested in the person confined, any confession or 
any information which may lead to the detection of 
an offence or misconduct, or for the purpose of con- 
straining the person confined, or any person inter- 
ested in the person confined, to restore or to cause the restoration of any 
property or valuable security, or to satisfy any claim or demand, or to give 
information which may lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of either description for a 
term which may extend to three years, and shall also be liable to fine. 


Of criminal Force and Assault. 

349. A person is said to use force to another if he causes motion, 
Force. change of motion, or cessation of motion to that 

other, or if he causes to any substance such motion 
or change of motion or cessation of motion as brings that substance into con- 
tact with any part of that other's body, or with anything which that other is 
wearing or carrying, or with anything so situated that such contact affects 
that other's sense of feeling; provided that the person causing the motion, 
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or change of motion, or cessation of motion, causes that motion, change of 
motion, or* cessation of motion in one of the three ways hereinafter des- 
cribed : 

First — By his own bodily power. 

Secondly . — By disposing any substance in such a manner that the 
motion, or change, or cessation of motion takes place without any further act 
on his part or on the part of any other person. 

Thirdly . — By inducing any animal to move, to change its motion, or to 
cease to move. 


350. Whoever intentionally uses force to any person, without that per- 
. ^ son’s consent, in order to the committing of any 

rimma oice. offence, or intending by the use of such force to 

cause, or knowing it to be likely that by the use of such force he will cause 
injury, fear or annoyance to the person to whom the force is used, is said to 
use criminal force to that other. 


Illustrations, 

(a). is sitting in a moored boat on a river. A unfastens the moorings, and 
thus intoniioiially causes the boat to drift down the stream. Here A intentionally 
causes motion to Z, and he does this by disposing substance in such a ftianner that 
the motion is produced without any othe^' act on any person’s part. A has therefore 
intentionally used force to Z ; and if he has done so without -Z’s consent, in order to 
the comuutting of any offence, or intending or knowing it to be likely that this use of 
force will cause injury, fear or annoyance to z, A has used criminal force to Z. 

(/;). Z is riding in a chariot. A lashes Z’s horses, and thereby causes them to 
quicken their pace. Here A ha< caused change of motion to Z by inducing the 
animals to change their motion. A h s therefore used force to Z ; and if A has done 
this without z’s consent, intending or knowing it to be likely that he may thereby 
injure, frighten or annoy z, A has conmiitted criminal force to Z. 

(c) . Z is riding in a palanquin. A intending to rob Z, seizes the pole and 

stops the palanquin. Hero A has caused cessation of motion to Z, and he has done 
this by Ins own bodily power. A has therefore used force to Z ; and as A has acted 
thus intentionally without Z’s consent, in order to the commission of an offence, A 
has used criminal force to Z. • 

(d) . A intentionally pushes against Z in the street. Here A has by his own 
bodily power moved his own person so ag to bring it into contact with Z. He has 
therefore intentionally used force to z and if he has done so without z’s consent 
intending or knowing it to be likely that he may thereby injure, frighten or annoy z 
he has used criminal force to Z. 

(g). A throws a stone, intending or knowing it to be likely that the stone will 
be thus brought into contact with z or with z’s clothes, or with something carried by 
Z, or that it will strike water and dash up the water against Z’s clothes or something 
Carried by z. Here if the throwing of the stone produce the effect of causing any 
Substance to come into contact with Z or Z’s clothes, A has used force to Z ; and 
If he did so without Z’s consent, intending thereby to injure, frighten or annoy Z, 
he has used criminal force to Z. 

^f), A intentionally pulls up a woman’s veil. Here A intentionally uses force 
to her ; and if he does so without her consent, intending or knowing it to be likely 
that he may thereby injure, frighten or annoy her, he has used criminal force 
to her. 

{g). Z is bathing. A pours into the bath water which he knows to be boiling. 
Here A intentionally, by his own bodily power, causes such motion in the boiling 
water as brings that water into contact with Z, or with other water so situated that 
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sucli contact must affect Z’s sense of feeling : A has therefore intentionally used 
force to Z ; and if he has done this without Z’s consent, intending or knowing it to 
be likely that he may thereby cause injury, fear or annoyance to Z, A has used 
criminal force. 

(A). A incites a dog to spring upon Z, without Z’s consent. Here, if A 
intends to cause injury, fear or annoyance to Z, he uses criminal force to Z. 

351. Whoever makes any gesture or any preparation, intending or 

knowing it to be likely that such gesture or pre- 
paration will cause any person present to apprehend 
that he who makes that gesture or preparation is about to use criminal 
force to that person, is said to commit an assault. 

Explanation. — tlere words do not amount to an assault. But the 
words which a person uses may give to his gestures or preparation such a 
meaning as may make those gestures or preparations amount to an assault. 

Illustrationfi. 

(a). A shakes his fist at Z, intending or knowing it t(^ be likely that he may 
thereby cause Z to believe that A is about to strike Z. A has committed an assault. 

(h). A begins to unloose the muzzle of a ferocious dog, ‘intending or knowing 
it to be likely that he may thereby cause Z to believe that he is about to cause the 
dog to attack Z. A has committed an assault upon Z. 

(c). A takes up a stick saying to Z, “ I will give you a beating.” Here, though 
the words used by A could in no case amount to an assault, and though the mere 
gesture unaccompanied l,iy any other circumstances, might not amount to an assault, 
the gesture explained by the words may amount to an assault. 

352. Whoever assaults or uses cniminal force to any person otherwise 

Punishment for using on grave and sudden provocation given by that 

criminal force otherwise person, shall be punished with imprisonment of 
than on grave provocation, either description for a term which may extend to 
three months, or with fine which may extend to five hundred rupees, or 
with both. 

Explanation. — Grave and sudden provocation will not mitigate the 
punishment for an offence under this section, if the provocation is sought or 
voluntarily provoked by the offender as an excuse for the offence, — or 

If the provocation is given by anything done in obedience to the law, or 
by a public servant in the lawful exercise of the powers of such public 
servant, — or 

If the provocation is given by anything done in the lawful exercise of 
the right of private defence. 

Whether the provocation was grave aud sudden enough to mitigate the 
^^ffence, is a question of fact. 

353. Whoever assaults or uses criminal force to any person being a 
Using criminal force to Public servant in the execution of his duty as such 

deter a public servant from public servant, or with intent to prevent or deter 
discharge of his duty. person from discharging his duty as such public 

.servant, or in consequence of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such public servant, shall be 
punished with imprisonment of either description for a term which may ex- 
tend to two years, or with fine, or with both. 

354. Whoever assaults or uses criminal force to any woman, intending 

. . to outrage or knowing it to be likely that he will 
nal fwe wL°an wTth thereby outrage her modesty, shall be punished with 
inteot to outrage her imprisonment of either description for a term which 
modesty. extend to two j^ears or with fine, or with both. 
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355. Whoever assaults or uses -criminal force to any person, intending 

* • • i£ thereby to dishonour that person, otherwise than on 

with intent to dishonour a grave and sudden provocation given by . . ^ j ’ 
person, otherwise than on shall be punished with imprisonment of either des- 
grave provocation. cription for a term which may extend to two j^ears, 

or with fine, or with both. 

356. Whoever assaults or uses criminal force to any person, in attempt- 

. . . 1 £ ing to commit theft on any property which that 

Assault or criminal force ” • • 1 L 

in attempt to commit theft person IS then^ wearing or carrying, shall be punish- 

of property carried by a ed with imprisonment of either description for a 
term which may extend to two years, or with 
fine, or with both. 

357. Whoever assaults or uses criminal force to any person, in attempt- 
Assault or criminal force i^g wrongf_ully_ to confine that person, shall be 

in attempt wrongfully to punished with imprisonment of either description 
confine person. a term which may extend to one year, or with 

fine which may extend to one thousand rupees, or with both. 

358. Whoever assaults or uses criminal force to any person on grave 
Assauitiusi or using cri- and sudden provocation given by that person, shall 

mi nai force on grave pro- be punished with simple imprisonment* for a term 
vocation. which may extend to one month, or with fine which 

may extend to two hundred rupees, or with both. , 

Explanation . — The last section is subject to the same explanation as 
section 352. 


Of Kidnapping, Abduction, Slavery and forced Labour. 

359. Kidnapping is of two kinds; kidnapping 
Kidnapping. from British India, and kidnapping from lawful 

guardianship. 

360. Whoever conveys any person beyond the limits of British India 
Kidnapping from British without the consent of that person or of some per- 

India. ^ son legally authorized to consent on behalf of that 

person, is said to kidnap that person from British India. 

361. Whoever takes or entices any minor under fourteen years of age 

1 £1 a male, or under sixteen years of age if a female, 

guardianshipf ^ ^“7 person of unsound mind, out of the keeping 

of the lawful guardian of such minor or person of 
unsound mind, without the consent of such guardian, is said to kidnap such 
minor or person from lawful guardianship. 

Eyiplanation . — The words ‘‘lawful guardian” in this section include 
any person lawfully entrusted with the care or custody of such minor or 
other person. 

Exception.— This section does not extend to the act of any person 
who in good faith believes himself to be the father of an illegitimate child 
or who in good faith believes himself to be entitled to the lawful custody 
of such child, unless such act ^is committed for an immoral or unlawful 
purpose. 

362. Whoever by force compels, or by any deceitful means induces. 

Abduction. person to go from any place, is said to abduct 

that person. 
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363. Whoever kidnaps any person from British India or from lawful 
Panishment for kidnap- guardianship, shall be punished with imprisonment 

P'“g- of either description for a term which may extend 

to seven years, and shall also be liable to fine. 

364. Whoever kidnaps or abducts any person in order that such per- 

son may be murdered, or may be so disposed of as 

in order to murder to be put in danger of being murdered, shall be 

m order to murder. transportation for life, or rigorous 

imprisonment for a term which may extend to ten years, and shall also be 
liable to fine. 

Illustrations. 

(a), A kidnaps Z from British India, intending or knowing it to be likely 
that Z may be sacrificed to an idol. A has committed the offence defined in this 
section. 

(h). A forcibly carries or entices B away from his home in order that B may 
be murdered. A has committed the offence defined in this section. 

365. Whoever kidnaps or abducts any person with intent to cause 

Kidnapping or abduct- be secretly and wrongfully confined 

iog with intent secretly shall be punished With imprisonment of either 
and wrongfully to confine description for a term which may extend to seven 
a person. • years, and shall also be liable to fine. 

366. Whoever J^idnaps or abducts any woman with intent that she 
Kidnapping or abducting ^^7 be compelled, or knowing it to be likely that 

a woman to compel her she will be compelled to marry any person against 
marriage, &c. qj. jjj order that she may be forced or se- 

duced to illicit intercourse, or knowing it to be likely that 8he;iwill be forced 
or seduced to illicit intercourse, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also 
be liable to fine. 

367. Whoever kidnaps or abducts any person in order that such per- 
Kidnapping or abducting SOU may be subjected, or may be so disposed of as 

In order to subject a per- to be put in danger of being subjected to grievous 
son to grievous hurt, sla- hurt or slavery, or to the unnatural lust of any per- 
very, &c, knowing it to be likely that such person will 

be so subjected or disposed of, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be 
liable to fine. 


368. Whoever, knowing that any person has been kidnapped or has 
Wrongfully concealing been abducted, wrongfully conceals or keeps such 
or keeping in confinement person in confinement, shall be punished in the same 
a kidnapped person. manner as if he had kidnapped or abducted such 

person with the same intention or knowledge or for the same purpose as 
that with or for which he conceals or detains such person in confinement. 


Whoever kidnaps or abducts any child under the age of ten 
M f years, with the intention of taking dishonestly any 
ling or B uc - moveable pronerty from the person of such child, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years 
and shall also be liable to fine. 


Eidnappj 
ing child under ten years 
with intent to steal move- 
able property from the 
person of such child. 


370. Whoever imports, exports, removes, buys, sells, or disposes of any 
Buying or disposing of person as a slave, or accepts, receives, or detains 
any person as a slave, ugainst his wull any person as a slave, shall be 
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punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

371. Whoever habitually imports, exports, removes, buys, sells, traflSos, 
Habitual dealing in or deals in slaves, shall be punished with transpor- 

slaves. tation for life, or with imprisonment of either des- 

cription for a term not exceeding tea years, -and shall also be liable to 
fine. 

372. Whoever sells, lets to hire, or otherwise disposes of any minor 
Selling of any minor for ^oder the age of sixteen years, with intent that such 

purposes of prostitution, minor shall be employed or used for the purpose of 
prostitution or for any unlawful and immoral pur- 
pose, or knowing it to be likely that such minor will be employed or 
used for any such purpose, shall be punished with imprisonment of either 
description for a terra which may extend to ten years, and shall also be 
liable to fine. 

373. Whoever buys, hires, or otherwise obtains possession of any 

minor under the age of sixteen years, with intent 
such mioor shall be employed or used for the 
purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that such minor will be 'employed 
or used for any such purpose, shall be punished with imprisonment of either 
description for a term which may extend to ten year5, and shall also be 
liable to fine. 

374!. Whoever unlawfully compels any person to labour against the 
will of that person, shall be punished with imprison- 
la^ur?'^ ^ compu sory ^ent of either description for a term which may 
extend to one year, or with fine, or with both. 

Of Rape. 

375. A man is said to commit “rape” who, except in the case here- 

inafter excepted, has sexual intercourse with a 
woman under circumstances falling under any of 
the five following descriptions: — • 

First . — Against her will. 

Secondly . — Without her consent. 

Thirdly. — With her consent, when her consent has been obtained by 
putting her in fear of death or of hurt. 

Fourthly . — Wilh her consent, when the man knows that he is nob 
her husband, and that her consent is given because she believes that 
he is another man to whom she is or believe* herself to be lawfully 
married. 

Fifthly. — With or without her consent, when she is under ten years 
of age. 

Explanation. — Penetration is sufficient to constitute the sexual inter- 
course necessary to the offence of rape. 

Exception. — Sexual intercourse b}^ a man with his own wife, the wdfe 
not being under ten years of age, is not rape. 

376. Whoever commits rape shall be punished with transportation 

Punishment for rape. imprisonment of either description 

, , for a term which may extend to ten years, and shall 

also be liable to fine. 


10 
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Of Unnatural Offences. 

377. Whoever voluntarily has carnal intercourse against the order of 
_ ^ _ nature with any man, woman, or animal, shall be 

nna ura o encea. punished with transportation for life, or with im- 

prisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation , — Penetration is sufficient to constitute the carnal inter- 
course necessary to the offence described in this section. 


CHAPTER XVII. 

OF OFFENCES AGAINST PROPERTY. 

Of Theft. 

378. Whoever, intending to take dishonestly any moveable property 
out of the possession of any person without that) 

® * person's consent, moves that property in order to 

such taking, is said to commit theft. 

Explanation l.-r-A thing so long as it is attached to the earth, not 
being moveable property, is not the subject of theft ; but it becomes capable 
of being the subject of theft as soon as it is severed from the earth. 

Explanation 2. — A moving effected by the same act which effects the 
severance, may be a theft. 

Explanation 3. — A person is said to cause a thing to move by re- 
moving an obstacle which prevented it from moving, or by separating it 
from any other thing, as well as by actually moving it. 

Explanation 4. — A person, who by any means causes an animal to 
move, is said to move that animal, and to move every thing which, in 
consequence of the motion so caused, is moved by that animal. 

Explanation 5, — The consent mentioned in the definition may be 
express or implied, and may be given either by the person in possession 
or by any person having for that purpose authority either express or 
implied. 

Illustrations, 

(а) , A cuts down a tree on Z’s ground, with the intention of dishonestly taking 
the tree out of Z’s possession, without Z’s consent. Here, as soon as A has severed 
the tree, in order to such taking, he has committed theft. 

(б) . A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow it. 
Here, if A’s intention be dishonestly to take the dog out of Z’s possession without 
Z’s consent, A has committed theft as soon as Z’s dog has begun to follow A. 

(c) . A meets a bullock carrying a box of treasure. He drives the bullock in a 
certain direction, in order that he may dishonestly take the treasure. As soon as the 
bullock begins to move, A has committed theft of the treasure. 

(d) . A, being Z’s servant, and entrusted by Z with the care of Z’s plate, dis- 
honestly runs away with the plate, without Z’s consent . A has committed theft. 

(e) . Z, going on a journey, entrusts his plate to A, the keeper of a warehouse 
till Z shall return. A carries the plate to a goldsmith and sells it. Here the plate, 
was not in Z’s possession. It could not therefore be taken out of Z’s possession, 
and A has not committed theft though he may have committed criminal breach 
of trust. 
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(J). A finds a ring belonging to Z on a table in the house which Z occupies. 
Here the ring is in Z’s possession, and if |A dishonestly removes it, A commits 
theft. 

A finds a ring lying on the high-road, not in the possession of any person. 
A, by taking it, commits no theft, tliougn he may commit criminal misappropriation 
of property. 

(A). A sees a ring belonging to Z lying on a table in Z’s house. Not venturing 
to misappropriate the ring immediately for fear of search and detection, A hides the 
ring in a place where it is highly improbable that it will ever be found by Z, with 
the intention of taking the ring from the hiding place and selling it when the loss is 
forgotten. Here A, at the time of first moving the ring, commits theft. 

(0. A delivers his watch to a jeweller, to be regulated. Z carries it to his 
shop. A, not owing to the jeweller any debt for which the jeweller might lawfully 
detain the watch as a security, enters the shop openly, takes his watch by force out 
of Z’s hand, and carries it away. Here A, though he may have committed criminal 
trespass and assault, has not committed theft, inasmuch as what he did was not 
done dishonestly. 

(j). If A owes money to Z for repairing the watch, and if Z retains the watch 
lawfully as a security for the debt, and A takes the witch out of Z’s possession with 
the intention of depriving Z of the property as a security for his debt, he commits 
theft inasmuch as he takes it dishonestly. 

iJc). Again, if A having pawned his watch to Z, takes it out of Z’s possession 
without Z’s consent, not having paid what he borrowed on the watch, he commits theft, 
though the watch is his own property, inasmuch as he takes it dishonestly. 

(i). A takes an arllcle belonging to Z out of Z’s* possession, without Z’s 
consent, with the intention of keeping it until he obtains money from Z as a reward 
for its restoration. Here A takes dishonestly ; A has therefore committed theft. 

(m). A, being on friendly terms with Z, goes into Z’s library in Z’s absence, 
and takes away a book without Z’s express consent, for the purpose mSrely of reading 
it, and with the intention of returning it. Here, it is probable that A may have 
conceived that he had Z’s implied consent to use Z’s book. If this was A’s 
impression, A has not committed theft. 

(w). A asks charity from Z’s wife. She gives A money, food and clothes, 
which A knows to belong to Z, her husband. Here, it is probable that A may conceive 
that Z’s wife is authorized to give away alms. If this was A’s impression, A has 
not committed theft. 

(o). A is the paramour of Z’§ wife. She gives A valuable property, which A 
knows to belong to Her husband Z, and to be such property as she has not authority 
from Z to give. If A takes the property dishonestly, he commits theft. 

(pV A in good faith, believing property belonging to Z to be A’s own property, 
takes that property out of B’s possession. Here, as A docs not take dishonestly, he 
does not commit theft. 


Punishment for theft. 


Whoever commits theft shall be punished with imprisonment of 
either description for a term which may extend to 
® ‘ three years, or with fine, or with both. 


880. Whoever commits theft in any building, tent or vessel, which 
Theft in dwelling-houses building, tent or vessel is used as a human dwelling, 
^ or for the custody of property, shall be punishe^d 

with imprisonment of either description tor a term which may extend to 
seven years, and*shall also be liable to fine. 


381. Whoever, being a clerk or servant, or being employed in the 
Theft by clerk or servant capacity of a clerk or servant, commits theft in 
of property in possession respect of any property in the possession of his 
of master. master or employer, shall be punished with impri- 

sonment of either description for a term which may extend to seven years, 
and shall also be liable to hue. 
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382. Whoever commits theft, having made preparation for causing 

Theft after re aration restraint, or fear of death or of 

made for *causi^^g^deLth or hurt or of restraint, to any person, in order to the 
hurt, in order to the com- committing of 8uch theft, or in order to the effecting 
mittmg of the theft. escape after the committing of such theft, 

or in order to the retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term which may extend to ten 
years, and shall also be liable to fine. 

Illustrations. 

fa). A commits theft on property in 2’s possession ; and, while committing 
this theft, he has a loaded pistol under his garment, having provided this pistol for 
the purpose of hurting z, in case Z should resist. A has committed the offence defined 
im this section. 

(li). A picks z’s pocket, having posted several of his companions near him, 
in order that they may restrain Z, if Z should perceive what is passing and should 
resist, or should attempt to apprehend A. A has committed the offence defined 
in this section. 

Of Extortion. 


383. 


Extortion. 


Whoever intentionally puts any person in fear of any injury to 
that person or to any other, and thereby dishonestly 
induces the person so put in fear to deliver to any 
person any property oi* valuable security, or anything signed or sealed which 
may be converted into a valuable security, commits “ extortion,” 

Illustrations, 

< 

(a). A threatens to publish a defamatory libel concerning Z, unless Z gives him 
money. He thus induces Z to give him money. A has committed extortion. 

(5). A threatens Z that he will keep Z’s chifti in wrongful confinement, unless 
Z will sign and deliver to Z a promissory note binding Z to pay certain monies to A. 
Z signs and delivers the note. A has committed extortion. 

(c). A threatens send club-men to plough up Z’s field, unless Z will sign 
and deliver to B a bond binding z under a penalty to deliver certain produce 
to B, and thereby induces Z to sign and deliver the bond. ^ A has committed 
extortion. 

{(T). A, by putting Z in fear for grievous hurt, dishonestly induces Z to sign or 
affix his seal to a blank paper, and deliver it to A. Z signs and delivers the paper to 
A. Here, as the paper so signed may be converted into a valuable security, A has 
committed extortion. 

884. Whoever commits extortion shall be punished with imprisonment 
Puniahment for extor- of either description for a terra which may extend 
tion. to three years, or with fine or with both. 

385. Whoever, in order to the committing of extortion, puts any 
Putting person in fear person in fear or attempts to put any person in fear 

of injury in order to com- of any injury, shall be punished with imprisonment 
mit extortion. q£ either description for a term which may extend 

to two years, or with fine, or with both. 

386. Whoever commits extortion by putting any person in fear^qfdeath 
Extortion by putting a ^r of grievous hurt to that person or to any'other, 

person in fear of death* or shall be punished with imprisonment of either des- 
gdevoua hurt. cription for a term which may extend to ten years, 

and shall also be liable to fine. 
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387. Whoever, in order to the committing of extortion, puts or at- 

_ * . . tempts to put any person in fear of death or of 

Putting person in fear i. 

of death or of grievous Rnevous hurt to that person or to any other, shau 

hurt, in order to commit be punished with imprisonment of either descrip- 
extortion. ^ term which may extend to seven years, 

and shall also be liable to fine. 

388. Whoever commits extortion by putting any person in fear of an 
„ , V XT, j. « accusation against that person or any other, of 

accusation of an offence having committed OT attempted to commit any 
punishable with death or oflFence punishable with death, or with transporta- 
transportation, &c. with imprisonment for a term which 

may extend to ten years, or of having attempted to induce any other person 
to commit such offence, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be 
liable t© fine ; and if the offence be one punishable under section 377, may 
be punished with transportation for life. 

389. Whoever, in order to the committing of extortion, puts or at- 
Puttirig person in fear of tempts to put any person in fear of an accusation 

accusation of offence, in against that perSon or any other, of having commit- 
order to commit extortion, qi. attempted to commit, an offence punishable 

with death, or with transportation for life, or with imprisonment for a term 
which may extend to ten years, shall be punished wjth imprisonment of 
either description for a term which may extend to ten years, and shall also 
be liable to fine ; and if the offence be punishable under section 377, may 
be punished with transportation for life. 

• 

Op Robbert and Dacoitt. 


Robbery. 

Theft is '^robbery,” 
When theft is robbery. 


390. In all robbery there is either theft or 
extortion. 

if, in order to the committing of the theft, or in 
committing the theft, or in carrying away or at- 
tempting to carry away property obtained by the 
theft, the offender, for that end, voluntarily causes or attempts to cause to 
any person death or hurt o|: wrongful restraint, or fear of instant death or of 
instant hurt or of instant wrongful restraint. 

Extortion is “robbery,” if the offender, at the time of committing 
When extortion is rob- the extortion, is in the presence of the person put 
in fear, and commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of instant wrongful 
restraint to that person or to some other person, and, by so putting in fear, 
induces the person so put in fear then and there to deliver up the thing 
extorted. 

Explanation , — The offender is said to be present if he is sufficiently 
near to put the other person in fear of instant death, of instant hurt, or of 
instant wrongful restraint. 


Illustrations. 

(a) . A holds* Z down, and fraudulently takes Z’s money and jewels from z’s 
cloth? 3, without Z's consent. Here Z has committed theft, and, in order to the com- 
mitting of ^ that theft, has voluntarily caused wrongfully restraint to Z. A has there- 
fore committed robbery. 

(b) . A meets Z on the high road, shows a pistol, and demands Z’s purse. Z, in 
consequence, surrenders his purse. Here Z has extorted the purse from Z by putting 
him in fear of instant hurt, and being at the time of confmitting the extortiou in his 
presence, A has therefor# tommitted robbery. 
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(c) . A meets Z and child on the high road. A takes the child, and threat- 
ens to fling it down a precipice, unless z"delivers his purse. A, in consequence deli- 
vers his purse. Here A has extorted the purse from Z, by causing z to be in fear of 
instant hurt to the child who is there present. A has therefore committed robbery 
on Z. 

(d) . A obtains property from Z by saying — “Your child is in the hands of my 
gang, and will be put to death unless you send us ten thousand rupees.” This is extor- 
tion, and punishable as such : but it is not robbery, unless Z is put in fear of the in- 
stant death of his child. 


391. When five or more persons conjointly commit or attempt to 

j. .. commit a robbery, or where the whole number of 

^ ’ persons conjointly committing or attempting to com- 

mit a robbery, and persons present and aiding such commission or attempt, 
amount to five or more, every person so committing, attempting, or aiding, 
is said to commit “dacoity.” 

392. Whoever commits robbery shall be punished with rigorous im- 

ry • 4 . t uu «« prisonment for a term which may extend to ten 

Punishment for robbery. 

bery be committed on the highway between sunset and sunrise, the imprison- 
ment may be extended to fourteen years. 


393. Whoever attempts to commit robbery shall be punished with 
Attempt to commit rqb- rigorous imprisonment for a term which may extend 

bery. to seven years, and shall also’.be liable to fine. 

394. If any person, in committing or in attempting to commit robbery. 
Voluntarily causing hurt voluntarily causes hurt, such person, and any other 

in committing 'robbery. person jointly concerned in committing or attempt- 
ing to commit such robbery, shall be punished with transportation for life, 
or with rigorous imprisonment fora term which may extend, to ten years, 
and shall also be liable to fine. 


395. Whoever commits dacoity shall be punished .’with transportation 

for life, or with rigorous imprisonment fora term 
Punishment for dacoity. which may extend to ten years, and shall also be 
liable to fine. 

396. If any one of five or more persons, who are conjointly commit- 

Dacoity with murder. ting dacoity, commits murder in so committing 
dacoity, every one of those persons shall be punished 
with death, or transportation for life, or rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 

397. If, at the time of committing robbery or dacoity, the offender 
Robbery or dacoity with ^8©^ any deadly weapon, or causes grievous hurt to 

attempt to cause death or any person, or attempts to cause death or grievous 
grievous hurt. to any person, the imprisonment with which 

such offender shall be punished shall not be less than seven years. 

398. If, at the time of attempting to commit robbery or dacoity, the 
Attempt to commit rob- offender is armed with any deadly weapon, the im- 

bery or dacoity when armed prisonment with which such offender shall be punish- 
with deadly weapon. shall not be less than seven years. 

399. Whoever makes any preparation for committing dacoity, shall be 

punished with rigorous imprisonment for a term 

oommirdacStyr”*’**” ““V extend to ten years, aud shall also be 

liable to fine 
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400. Whoever, at any time after the passing of this Act, shall belong 
Punishmentf for belong- to a gang of persons associate for the purpose of 

ing to a gang of dacoits. habitually committing dacoity, shall be punished 
with transportation for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

401. Whoever, at any time after the passing of this Act, shall belong 
Punishment for belong- *0 any wandering or other gang of persons associated 

inff to a wandering gang of for the purpose of habitually committing theft or 
thieves. robbery, and not being a gang of thugs or dacoits, 

shall be punished with rigorous imprisonment for a term which may extend 
to seven years, and shall also be liable to fine. 

402. Whoever, at any time after the passing of this Act, shall be one 
Assembling for purpose of five or more persons assembled for the purpose of 

of committing dacoity. committing dacoity, shall be punished with rigorous 
imprisonment for a term which may extend to seven years, and shall also 
be liable to fine. 

Of Criminal Misappropriation of Property. 

403. Whoever dishonestly misappropriates or converts to his own use 
Dishonest niisappropria- any moveable property, shall be punished with im- 

tion of property. prison men t of either description for a telm which 

may extend to two years, or with fine, or with both. 

Illmtrations, 

[а] , A takes property belonging to Z out of Z’s possession, in good faith believ- 
ing, at the time when he takes it, that the property belongs to himself. A is not 
guilty of theft ; but if A, after discovering his mistake, dishonestly appK>priates the 
property to his own use, he is guilty of an offence under this section. 

[б] , A, being on friendly tenns ith Z, goes into Z’s library in Z’s absence, and 
takes away a book without Z’s expres-i <’<»nsent. Here, if A was under the impression 
that he had Z’s implied consent to take the book for the purpose of reading it, A has 
not committed theft. But if A afterwards sells the book for his own benefit, he is 
guilty of an offence under this section. 

[c]. A and B being joint owner’s of a horse, A takes the horse out of B’s pos- 
session, intending to use it. Here, A has a right to use the horse, he does not dis- 
honestly misappropriate it. But if A Sells the horse and appropriates the whole pro- 
ceeds to his own use, he is guilty of an offence under this section. 

Explanation 1 . — K dishonest misappropriation for a time only is a mis- 
appropriation within the meaning of this section. 

Illustration. 

A finds a Government promissory note belonging to Z, bearing a blank endor- 
sement. A, knowing that the note belongs to Z, pledges it with a banker as security 
for a loan, intending at a future time to restore it to Z. A has committed an offence 
under this section. 

Explanation 2. — A person who finds property not in the possession of 
any other person, and takes such property for the purpose of protecting it 
for, or of restoring^ it to, the owner, does not take or misappropriate it dis- 
honestly, and is not guilty of an offence ; but he is guilty of the offence 
above defined if he appropriates it to his own use, when he knows or has the 
means of discovering the owner, or before he has used reasonable means to 
discover and give notice to the owner, and has kept the property a reason- 
able time to enable the owner to claim it* 

What are reasonable means, or what is a reasonable time in such a 
case, is a question of fact. 
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It is not necessary that the finder should know who is the owner of 
the property, or that any particular person is the owner of it : it is sufficient 
if, at the time of appropriating it, he does not believe it to be his own pro- 
perty, or in good faith believe that the real owner cannot be found. 


Illmtrations, 


[a], A finds a rupee on the high road, not knowing to whom the rupee be- 
longs. A picks up the rupee. Here A has not committed the offence defined in this 
section. 

[^]. A finds a letter on the road, containing a bank note. From the direction 
and contents of the letter he learns to whom the note belongs. He appropriates the 
note. He is guilty of an offence under this section. 

[c], A finds a cheque payable to bearer. He can form no conjecture as to the 
person who has lost the cheque. But the name of the person who has drawn the 
cheque appears. A knows thart this person can direct him to the person in whose 
favour the cheque was drawn. A appropriates the cheque without attempting to dis- 
cover the owner. He is guilty of an offence under this section. 

[rf]. A sees Z drop his purse with money in it. A picks up the purse with the 
intention of restoring it to but afterwards appropriates it to his own use. A has 
committed an offence under this section. 

[^]. A finds a purse with money, not knowing to whom it belongs ; he afterwards 
discovers that it belongs to Z, and appropriates it to his own use. A is guflty of an 
offence under this section. 

[/]. A finds a valuable ring, not knowing to whom it belongs. A sells it imme- 
diately without attempting to discover the owner. A is guilty of an offence under 
this section. 


404. Whoever dishonestly misappropriates or converts to his own use 
TOshonest mLppropria- Property, knowing that such porperty was in the 
tion of property possessed possession Or a deceased person at the time of that 
by a deceased person at the person’s decease, and has not since been in the pos- 
time of his death. session of any person legally entitled to suoh posses- 

sion, shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine ; and if the 
offender at the time of such person’s decease was employed by him as a 
clerk or servant, the imprisonment may extend to seven years. 


Illustration. 


Z dies in possession of furniture and money. His servant A, before the money 
comes into the possession of any person entitled to such possession, dishonestly mis- 
appropriates it. A has committed the offence defined in this section. 


Of Criminal Breach of Trust. 

405. Whoever, being in any manner entrusted with property, or with 

Criminal breach of trust, any dominion over property, dishonestly misappro- 
priates or converts to his own use that property, or 
divshonestly uses or disposes of that property in violation .of any direction 
of law prescribing the mode in which such trust is to be discharged, or of 
any legal contract, express or implied, which he has made touching the 
discharge of such trust, or wilfully suffers any other person so to do, commits 
“driminal breach of trust.” 

(a). A being executor to the will of a deceased person, dishonestly disobeys the 
law which directs him to divide the effects according to the will, and appropriates 
them to "his own use. A has committed criminal breach of trust. 
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(3). A is a warehouse-keeper. going on a journey, entrusts bis furniture to 
A, under a Contract that it shall be returned on payment of a stipulated sum for 
warehouse-room. A dishonestly sells the goods. A has committed criminal breach 
of trust. 

(c) . A, residing in Calcutta, is agent for Z residing at Delhi. There is an 
express or implied contract between A and Z that all sums remitted by Z to A shall 
be invested by A according to Z’s direction. Z remits a lakh of rupees to A, with 
directions to A to invest the same in Company’s paper. A dishonestly disobeys tbe 
directions, and employs the money in his own business. A has committed criminal 
breach of trust. 

(d) . But if A, in the last illustration, net dishonestly but in good faith, believ- 
ing that it will be more for .2r's advantage to hold shares in the Bank of Bengal, 
disobeys directions and buys shares in the Bank of Bengal for instead of buying 
Company’s paper, here, though ^ should suffer loss, and should be entitled to bring 
a civil action against A on account of that loss, yet A, not having acted dishonestly, 
has not committed criminal breach of trust. 

C e). A, a revenue officer, is entrusted with public money, and is either directed 
by law, or bound by a contract, express or implied, with the Government, to pay into 
a certain treasury all the public money which he holds. A dishonestly appropriates 
the money. A has committed criminal breach of trust. 

(/). A, a carrier, is entrusted by Z with property to be carried by land or 
by water. A dishonestly misappropriates the property. A has committed criminal 
breach of trust. 

406. Whoever commits criminal breach of trust shall be punished 
Punishment for criminal vvith imprisonment of either description for a term 

breach of trust. which may extend to three years, or with fine, or 

with both. • 

407. Whoever being entrusted with property as a carrier, wharfinger, 
Criminal breach of trust or warehouse-keeper, commits criminal breach of 

by carrier, trust in respect of such property, shall be punished 

vvith imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

408. Whoever, being a clerk or servant or employed as a clerk or ser- 
Criminal breach of trust vant, and being in any manner entrusted in such 

by a clerk or servant.- . capacity * with property, or with any dominion over 
property, commits criminal breach of trust in respect of that property, shall 
be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

409. Whoever, being in any manner entrusted with property, or with 
Criminal breach of trust ^^7 dominion over property, in his capacity of a 

by public servant, or by public servant or in the way of his business as a 
an er, merchant or agent, banker, merchant, factor, broker, attorney or agent, 
commits criminal breach of trust in respect of that property, shall be 
punished with transportation for life, or with imprisonment of either descrip- 
tion for a term w^hich may extend to ten years, and shall also be liable 
to fine. 


Op the receiving of Stolen Property. 

410. Property the possession whereof has been transferred by theft, or 
Stolen property. extortion, or by robbery, and property which has 

, , , • • 1 t been criminally misappropriated or in respect of 

Tvhicb criminal breach cf trust has been committed, is designated as " stolen 
property, whether the transfer has been made, or the misappropriation or 

II 
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breach orf trust has been committed, within or without British India.* But 
if such property subsequently comes into the possession of a peAon legally 
entitled to the possession thereof, it then ceases to be stolen property. 

411. Whoever dishonestly receives or retains any stolen property, 

knowing or having reason to believe the same to be 
Dishonestly receiving stolen property, shall be punished with imprison- 
Btolen property. ment of either description for a term which may 

extend to three years, or with fine, or with both. 

412. Whoever dishonestly receives or retains any stolen property, the 
Dishonestly receiving possession whereof he knows or has reason to believe 

property stolen in the com” to have been transferred by the commission of 
mission of adecoity. dacoity, or dishonestly receives from a person whom 

he knows or has reason to believe to belong, or to have belonged to a gang 
of dacoits, property which he knows or has reason to believe to have been 
stolen, shall be punished with transportation for life, or with rigorous im- 
prisonment for a term which may extend to ten years, and shall also be 
liable to fine. 

413. Whoever habitually receives or deals in property which he knows 

or has reason to believe to be stolen property, shall 
fit^e^property^^^^^°^ punished with transportation for life, or with 

' ‘ imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine. 

414. Whoever ^voluntarily assists in concealing or disposing of or 
making away with property which he knows or has 
reason to believe to be stolen property, shall be 
punished with imprisonment of either description 

for a term which may extend to three years, or with fine, or with both. 

Of Cheating. 

by deceiving any person, fraudulently or dishonestly 
induces the person so deceived to deliver any pro- 
perty to any person, or to consent that any person 
shall retain any property, or intentionally induces the person so deceived 
to do or omit to do anything which he would not do or omit if he were 
not so deceived, and which act or omission causes or is likely to cause 
damage or harm to that person in body, mind, reputation or property, is 
said to “ cheat.” 

Explanation , — A dishonest concealment of facts is [a deception within 
the meaning of this section. 


Assisting in concealment 
of stolen property. 


415. Whoever, 

Cheating. 


Illustrations, 

(a). A, by falsely pretending to be in the Civil Service, intentionally deceives Z, 
and thus dishonestly induces Z to lot him have on credit goods for he does not mean 
to pay, A cheats. 

(b.) A, by putting a counterfeit mark on an article, intentionally deceives Z into 
a belief that this article was made by a certain celebrated manufacturer, and thus dis- 
honestly induces Z to buy and pay for the article. A cheats. 

(c) . A, by exhibiting to Z a false sample of an article, intentionally deceives Z 
into believing that the article corresponds with the sample, and thereby dishonestly in- 
duces Z to buy and pay for the article. A cheats. 

(d) . A, by tendering in payment for an article a bill on a house with which A 
keeps no money, and by which A expects that the bill will be dishonoured, intentionally 


• Act VIII, of 1882, 
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deceives Z, and thereby dishonestly induces Z to deliver the article, intending not to 
pay for it. ‘A cheats. 

(^). A, by pledging as diamonds articles which he knows are not diamonds, 
intentionally deceives Z, and thereby dishonestly induces Z to lend money. A 
cheats. 

(f) , A intentionally deceives Z into a belief that A means to repay any money 
that Z may lend to him, and thereby dishonestly induces Z to lend him money, A not 
intending to repay it. A cheats. 

(g) , A intentionally deceives Z into a belief that A means to deliver to Z a 
certain quantity of indigo plant which he does not intend to deliver, and thereby 
dishonestly induces Z to advance money upon the faith of such delivery. A cheats ; 
but if A, at the time of obtaining the money, intends to deliver the indigo plant, 
and afterwards breaks his contract and does not deliver it, he does not cheat, but 
is liable only to a civil action for breach of contract. 

(/i). A intentionally deceives Z into a belief that A has performed A’s part of a 
contract made with Z, which he has not performed, and thereby dishonestly induces Z 
to pay money. A cheats. 

(i). A sells and conveys an estate to B. A knowing that in consequence of 
such sale he has no right to the property, sells or mortgages the same to Z without 
disclosing the fact of the previous sale and conveyance to B, and receives the pur- 
chase or mortgage money from Z. A cheats. 

416. A person is said to “cheat by personation” if he cheate by pre- 
, .. tending to be some other person, or by knowingly 

substituting one person for another, or representing 
that he or any other person is a person other than he or such other per- 
son really is. 

Explanation . — The offence is committed whether the individual 
personated is a real or imaginary person. 

Illustrations. 

(a). A cheats by pretending to be a certain rich banker of the same name. A 
cheats by personation. 

(J)). A cheats by pretending to be B, a person who is deceased, A cheats by 
personation. 


417. Whoever cheats shall be punished with imprisonment of either 

Punishment for cheat'ing. description for a term which may extend to one 
year, or with fine, or with both. 


418. Whoever cheats with the knowledge that he is likely thereby to 


Cheating with knowledge 
tnat wrongful losa may be 
thereby caused to a person 
Whose interest the offender 
is bound to protect. 


cause wrongful loss to a person whose interest in the 
transaction to which the cheating relates, he was 
bound either by law, or by a legal contract, to pro- 
tect, shall be punished with imprisonment of either 
description for a term which may extend to three 


years, or with fine, or with both. 


419. Whoever cheats by personation shall be punished with imprison- 


Punishmont for cheat- ment of either description for a term which may 
ing by personation. ^ extend to three years, or with fine, or with both. 


420, Whoever cheats and thereby dishonestly induces the person- 
Cheating and dishonestly deceived to deliver any property to any person, or 
inducing a delivery of pro- to make, alter, or destroy the whole or any part of a 
^ valuable security, or anything wliicli is signed or 

sealed, and which is capable of being converted into a valuable security, 
shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 
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Of FBA0DULENT DeEDS AND DISPOSITIONS OF PfiOPEBTY. 


421. Whoever dishonestly or fraudulently removes, conceals, or deli- 

_. . * vers to any person, or transfers or causes to be trans- 

removal or coocealment of lerred to any person, without adequate (Jonsideration, 
property to prevent distri- any property, intending thereby to prevent, or Know- 
bution among creditors. likely that he will thereby prevent, the 

distribution of that property according to law among his creditors or the 
creditors of any other person, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine or with 
both. 

422. Whoever dishonestly or fraudulently prevents any debt or demand 
due to himself or to any other person from being 
made available according to law for payment of his 

e available for hia debts or the debts of such other person, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 

fine, or with both. 


Dishonestly or fraudu- 
lently preventing from be- 
ing made available 
creditors a debt or demand 
due to the offender. 


423. Whoever dishonestly or fraudulently signs, executes, or becomes a 

Dishonest 01 fraudulent or instrument which purports to 

execution of deed of trans- transfer or subject to any charge any property, or 
fer containing a false any interest therein, and which contains any false 
statement of consideration, statement relating to the consideration for such 
transfer or charge, or’ relating to the person or persons for whose use or bene- 
fit it is really intended to operate, shall be punished with imprisonment 
of either description for a term which may extend to two years, or with fine, 
or with both, 


424. Whoever dishonestly or fraudulently conceals or removes any pro- 
Dishonest or fraudulent P^*’ty of himself or any other person, or dishonestly 
removal or concealment of or fraudulently assists in the concealment or re- 
property. rnoval thereof, or dishonestly releases any demand 

or claim to which he is entitled, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 


Of Mischief. 

425. Whoever, with intent to cause, or knowing that he is likely to 
Mischief cause, wrongful loss or damage to the public or to 

any person, causes the destruction of any property, 
or any such change in any property or in the situation thereof as destroys or 
diminishes its value or utility or afects it injuriously, commits “ mischief.’’ 

Explanation 1. — It is not essential to the offence of mischief that the 
offender should intend to cause loss or damage to the owner of the property 
injured or destroyed. It is sufficient if he intends to cause, or knows that he 
is likely to cause, wrongful loss or damage to any person by injuring any 
property, whether it belongs to that person or not. 

Explanation 2.— Mischief may be committed by an act affecting pro- 
perty belonging to the person who commits the act, or to that person and 
others jointly. 

Illustrations. 

(а) . A voluntarily burns a valuable security belonging to Z, intending to cause 
wrongful loss to Z. A lias committed mischief. 

(б) . A introduces water into an ice house belonging to Z, and thus causes the 
if® to melt, intending wrongful loss to Z, A has committed mischief. 
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[c]. A voluntarily throws into a river a ring belonging to Z, with the inten 
tion of thereby causing wrongful loss to Z, A has committed mischief. 

[<f]. A, knowing that hia effects are about to be taken in execution in order to 
satisfy a debt due from him to Z, destroys those effects, with the intention of thereby 
preventing Z from obtaining satisfaction of the debt, and of thus causing damage to 
Z. A has committed mischief. 

[e] . A, having insured a ship, voluntarily causes the same to be cast away, with 
the intention of causing damage to the underwriters. A has committed mischief. 

[f] . A causes a ship to be cast away, intending thereby to cause damage to Z, 
who has lent money on bottomry on the ship. A has committed mischief. 

having joint property with Z in a horse, shoots the horse, intending 
thereby to cause worngful loss to Z. A has committed mischief. 

[^]. A causes cattle to enter upon a field belonging to Z, intending to cause and 
knowing that he is likely to cause damage to Z’s crop. A has committed mischief. 

426. Whoever commits mischief shall be punished with imprisonment 
PunishmcDfc for commit- of either description for a term which may extend 

ting mischief. to three months, or with fine, or with both. 

427. Whoever commits mischief and thereby causes loss or damage 

^ . u- * to the amount of fifty rupees or upwards, shall be 

and thereby causing dam- punished With imprisonment of either description 
age to the amount of fifty for a term which may extend to two years, or with 
fine, or with both. 

428. Whoever commits mischief by killing, poisoning, maiming, or 
Mischief by killing or rendering useless, any animal or animals of the 

in aiming any animal of value of ten rupees or upwards, shall be punished 
the value of ten rupees. imprisonment of either description for a term 

which may extend to two years, or with fine, or with both. 

429. Whoever commits mischief by killing, poisoning, maiming, or 

Mischief by killing or useless, any elephant, camel, horse, mule, 

maiming cattle, &c., or any buffalo, hull. Cow or ox, whatever may be the value 
animal of the value of fifty thereof, or any other animal of the value of fifty 
rupees or upwards, shall be punished wi%h imprison- 
ment of either description for a term w^hich may extend^ to five years, or with 
fine, or with both. 


430. Whoever commits mfschief by doing any act which causes or 
Mischief by injury to Which knows to be likely to cause, a diminution of 

works of irrigation or by the supply of water for agricultural purposes, or for 
wrongfully diverting water, or drink for human beings, or for animals which 

are property, or for cleanliness, or for carrying on any manufacture, shall be 
punished with imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. 

431. Whoever commits mischief by doing any act which renders, or 
Mischief by injury to which he knows to be likely to render, any public 

public road, bridge or road, bridge, navigable river, or navigable channel 
natural or artificial, impassable or less safe for 
travelling or conveying property, shall be punished with imprisonment of 
either description* for a term which may extend^to five years, or with fine, or 
with both. 

432. Whoever commits mischief by doing any act which causes, or 

Mischief by causing in- knows to be likely to cause, an inundation 

iindation or obstruction to or an obstruction to any public drainage attended 
public drainage attended with injury or damage, shall be punished with im- 
wit damage. . prisonment of either descriptipn for a term which 

may extend to five years, or with fine, or with both. 
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433. Whoever commits mischief by destroying or moving any light- 
^ ^ , , . house or other light used as a sea-mark, or any sea- 

or moving or rLderS'esf “ark or buoy or other thing placed aa a guide for 
useful a light-house or sea- navigators, or by any act which renders any such 
mark, or by exhibiting light-house, sea-mark, buoy, or other such thing as 
aforesaid less useful as a guide for navigators, shall 
be punished with imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 


Mischief 
or moving, 
mark fixed 
thority. 


434. Whoever commits mischief by destroying or moving any land- 

, . mark fixed by the authority of a public servant, or 

&c., a land- by any act which renders such land-mark less useful 
by Public au- as such, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 

435. Whoever commits mischief by fire or any explosive substance, in- 

, tending to cause, or knowing it to be likely that he 
Mischief by fire or explo- ^ i 

sive substance^with intent Will thereby cause, damage to any property to the 

to cause damage to a.-nount amount of one hundred rupees or upwards, or 
of one hundred rupees. (where the property is agricultural produce) ten 

Rupees oV* upwards,* shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and shall also be liable 
to fine. 

436. Whoever commits mischief by fire or any explosive substance 
Mischief by fire or ox- intending to cause or knowing it to be likely that he 

plosive substatwe with in- Will thereby cause, the destruction of any building 
tent to destroy a house, which IS ordinarily used as a place of worship or as 
a human dwelling or as a place for the custody of 
property, shall be punished with transportation for life, or with imprison- 
ment of either description for a term which may extend to ten years, and 
shall also be liable feo fine. 

437. Whoever commits mischief to any decked vessel or any vessel of 
1 .. r -.Lu • i. i. i. a burden of twenty tons or upwards, intending to 

destroy or make unsafe a destroy or render Minsafe or knowing it to be likely 
decked vessel or a vessel of that he will thereby destroy or render unsafe that 
20 tons burden. vessel, shall be punished with imprisonment of 

either description for a term which may extend to ten years, and shall also 
be liable to fine. 

438. Whoever commits or attempts to commit by fire or any explosive 
PuniBhmetitfor the mis- substance such mischief as is prescribed in the last 


chief described in the last 
section, when committed 
by fire or any explosive 
substance. 


preceding section, shall be punished with transpor- 
tation for life, or with imprisonment of either des- 
cription for a term which may extend to ten years, 
and shall also be liable to fine. 


439. Whoever intentionally runs any vessel aground or ashore, in- 
Pamshment for inter,- tending to commit theft of any property contained 
tionally running vessel a- therein, or to dishonestly misappropriate any such 
pound or ashore within- property, or with intent that such theft or mis- 
ent to commit theft, &c. appropriation of property may be committed, shall 
be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Act YIII of 1682. 
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440. ^Whoever commits mischief, having made preparation for causing 
Mischief committed af- ^.ny person death or hurt or worngful restraint, or 

ter preparation made for fear of death or of hurt or wrongful restraint, shall 
causing death or hurt. be punished with imprisonment of either description 
for a term which may extend to five years, and shall also be liable to fine. 

Of criminal Trespass. 

441. Whoever enters into or upon property in the possession of 

Criminal t es a another with intent to commit as offence or to 

^ intimidate, insult or annoy any person in possession 

of such property, or having lawfully entered into or upon such property un- 
lawfully remains there with intent thereby to intimidate, insult or annoy 
any such person, or with intent to commit an offence, is said to commit 
criminal trespass.” 

442. Whoever commits criminal trespass by entering into or remain- 

HousQ-trespass building, tent or vessel used as a human 

dwelling, or any building used as a place for worship 
or as a place for the custody of property, is said to commit “ house-tres- 
pass.” 

Explanation. — The introduction of any part of the criminal trespasser’s 
body is entering sufficient to constitute house-trespass. 

443. Whoever commits house-trespass, having t^ken precautions to 

Lurking house-trospass. house-trespass from some person who 

has a right to exclude or eject the trespasser from 
the building, tent or vessel which is the subject of the trespass, is said to 
commit " lurking house-trespass.” 

, , . 444. Whoever commits lurking house-trespass 

I'ynighT.^ ouae- respaas after sunset and before sunrise, is said to commit 
“ lurking house-trespass by night.” 

445. A person is said to commit “ house-breaking,” who commits house- 
House-breaking. trespass if he effects his entrance into the house or 

any part of it in any of the six ways, hereinafter 
described ; or if, bekig in the hou^e or any part of it for the purpose of com- 
mitting an offence, or, having committed an offence therein, he quits the 
house or any part of it in any of such six ways, that is to say : — 

Firstly. — If he enters or quits through a passage made by himself, or 
hy any abettor of the house-trespass, in order to the committing of the 
house-trespass. 

Secondly. — If he enters or quits through any passage not intended hy 
any person, other than himself or an abettor of the offence, for human 
entrance ; or through any passage to which he has obtained access by scaling 
or climbing over any wall or building. 

Thirdly. — If he enters zv quits through any passage which he or any 
abettor of the house-trespass has opened, in order to the committing of the 
house-trespass, by any means by which that passage was not intended bv the 
occupier of the house to be opened. 

Fourthly. If he enters or quits by opening any lock in order to the 
committing of the house-trespass, or in order to the quitting of the house 
alter a house-trespass. 

Fifthly. ~l( he effects his entrance or departure by using criminal force 
or committing an assault or by threatening any person with assault. 



88 


THE INDIAN PENAL CODE. 


[Act XLV. 


Sicothly. — IP he eDfeera or quits by any passage which he knows to have 
been fastened against such entrance or departure, and to have been un- 
fastened by himself or by an abettor of the house-trespass. 

Explanation, — Any out-house or building occupied with a house, and 
between which and such house there is an immediate internal communica- 
tion, is part of the house within the meaning of this section. 

Illustrations, 

(a) , A commits house-trespass by making a hole through the wall of Z’s house 
and putting his hand through the aperture. This is house-breaking. 

(b ) , A commits house-trespass by creeping into a ship at a port-hole between 
decks. This is house-breaking. 

(c) . A commits house-trespass by entering Z’s house through a window. This 
is house-breaking. 

(d) , A commits house-trespass by entering Z’s house through the door, having 
opened a door which was fastened. This is house-breaking. 

(e) . A commits house-trespass by entering Z’s house through the door, having 
lifted a latch by putting a wire through a hole in the door. This is house-breaking. 

(/).^ A finds the key of Z’s house door, which Z has lost, and commits house- 
trespass by entering Z’s house, having opened the door with that key. This is house- 
breaking. 

(^), Z is standing in his door-way. A forces a passage by knocking Z down, 
and commits house-trespass by entering the house. This is house-breaking. 

(A). the door-keeper of Y, is standing in Y’s door-way, A commits house- 
trespass by entering the house, having deterred Z from opposing him by threatening 
to beat him. This is house-breaking. 

446. Whoever commits house-breaking after 
House-breaking by night. suDset and before sunrise is said to commit “ house- 
breaking by night.” 

447. Whoever commits criminal trespass shall be punished with ira- 
Punishment for criminal prisonment of either description for a term which 

trespass. may extend to three months, or with fine which 

may extend to five hundred rupees, or with both, 

448. Whoever commits house-trespass shaH be punished with impri- 

sonment of either description for a term which may 
Punishment for house extend to one year, or with fine which may extend 
trespass. thousand rupees, or with both. 

449. Whoever commits house-trespass in order to the committing of 

„ , « any offence punishable with death, shall be punished 

to the commission of an With transportation for life, or with rigorous impri- 
oflfence punishable with son men t for a term not exceeding ten years, and 
shall also be liable to fine. 

450. Whoever commits house-trespass in order to the committing of 

House-trespasB in order offence punishable with transportation for life 

to the commission of an shall be punished With imprisonment of either des- 
offence punishable with cription for a term not exceeding ten years, and shall 
transportation for life. liable to fine. 

451. Whoever commits house- trespass in order to the committing of 
House-trespass in order any offence punishable with imprisonment, shall be 

to the commission of an punished With imprisonment of either description 
offence punishable with for a term which may extend to two years, and shall 
imprisonment. liable to fine ; and if the offence intended to 
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be commit^ted is theft, the term of the imprisonment may be extended to 
seven years. 

452. Whoever commits house-trespass, having made preparation for 
House-trespass after ore- causing hurt to any person, or for assaulting any 

paration made for causing person, or for wrongfully restraining any person, or 
hurt to any person. f^j. putting any person in fear of hurt or of assault 

or of wrongful restraint, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to fine. 

453. Whoever commits lurking house-trespass or house-breaking shall 
Punishment for lurking punished with imprisonment of either description 

ho use- trespass or house''- for a term which may extend to two years, and shall 
breaking. a\go ]qq liable to fine. 

454. Whoever commits lurking house-trespass or house-breaking in 

u t order to the committing of any offence punishable 

or houseXeakinrin^wde^ with imprisonment, shall be punished with irnprison- 
to the commission of an ment of either description for a term which may 
offence punishable with extend to three years, and shall also be liable to fine, 
impnsonmen . offence intended to be committed is theft, 

the term of the imprisonment may be extended to ten years. • 

455. Whoever commits lurking house-trespass or house-breaking 

^ having made preparation for causing hurt to any 

or house-breaking after person, or for assaulting any person, or for wrongfully 
preparation made for cans- restraining any person, or for putting any person 
ing hurt to any person. of assault or of wrongful restraint, 

shall be punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

456. Whoever commits lurking house- trespass by night or house- 
Punishment for lurking breaking by night, shall be punished with imprison- 

house trespass or house- ment of either description for a term which may 
breaking by night. extend to three years, and shall also be liable to fine, 

457. Whoever commits lurking house-trespass by night or house- 

Lurkin^r house-trespass night, in order to the committing of 

or house-breaking by nignt, ^iny offence punishable with imprisonment, shall be 
in order to the commission punished with imprisonment of either description 

® t®*"™ ^hich may extend to five years, and shall 
,.rth,mpn8onment. also be liable to fine | and if the o4nce intended 

to be committed is theft, the term of the imprisonment may be extended 
to fourteen years. 

[ 458. Whoever commits lurking house-trespass by night or house- 

Lurking houae-trespass breaking '^y night, having made preparation for 
or house-breaking by night Causing hurt to any person, or for assaulting any 
after preparation made for person, or for wrongfully restraining any person, or 
^ causing hurt to any person. putting any person in fear of hurt or of assault 

or of wrongful restraint, shall be punished with imprisonment of either 
description for a ‘term which may extend to fourteen years, and shall also 
be liable to fine. 

459. Whoever, whilst committing lurking house-trespass or house- 
Grlevous hurt caused breaking, causes grievous hurt to any person, or 
[ whilst committing lurking attempts to cause death or grievous hurt to any 

punished with transportation for 
I , ° lif6> or imprisonment of either description for a term 

iwhich may extend to ten years, and shall also be liable to fine 

12 
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All persons jointly con- 
cerned in house-breaking, 
&c., to be punishable for 
death, or grievous hurt, 
caused by one of their 
number. 


460. If, at the time of the committing of lurking house-trespass by 
night or house-breaking by night, any person guilty 
of such offence shall voluntarily cause or attempt to 
cause death or grievous hurt to any person, every 
person jointly concerned in committing such lurking 
house-trespass by night or house-breaking by night, 
shall be punished with transportation for life, or 

with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

461. Whoever dishonestly, or with intent to commit mischief, breaks 

. open or unfastens any closed receptacle which con- 
open\ny dosed receptadf tains or which he believes to contain property, shall 
containing or supposed to be punished with imprisonment of either description 
contain property. ^ term which may extend to two years, or with 

fine, or with both. 

462. Whoever, being entrusted with any closed receptacle which con- 

X, . , „ . - tains or which he believes to contain property, 

offence when committed Without having authority to open the same, dishonest- 
by person entrusted with ly, or with intent to commit mischief, breaks open 
custody. ^ unfastens that receptacle, shall be punished with 

imprisonment of either description for a terra which may extend to three 
years, or with fine, op with both. 


CHAPTER XVIII. 


OF OFFENCES KELATING TO DOCUMENTS AND TO TRADE OR 

PROPERTY-MARKS. 


Whoever makes any false document or part of a document with 
intent to cause damage or injury to the public or 
to any person, or to support any claim or title, or to 
cause any person to part with property, or to enter into any express or 
implied contract, or with intent to commit fraud or tbab fraud may be com- 
mitted, commits forgery. 

464. A person is said to make a false docu- 
ment — 


463. 

Forgery. 


Making a false document. 


‘First — Who dishonestly or fraudulently makes, signs, seals, or executes 
a document or part of a document, or makes any mark denoting the execu- 
tion of a document, with the intention of causing it to be believed that such 
document or part of a document was made, signed, sealed, or executed by 
or by the authority of a person by whom or by whose authority he knows 
that it was not [made, signed, sealed, or executed, or at a time at which be 
knows that it was not made, signed, sealed, or executed ; or 

Secondly, — Who, without lawful authority, dishonestly or fraudulently, 
by cancellation or otherwise, alters a document in any material part thereof, 
after it has been made or executed either by himself or by any other person, 
whether such person he living or dead at the time of such alteration ; or 

Thirdly , — Who dishonestly or fraudulently causes any person to sign, 
seal, execute, or alter a document, knowing that such person by reason of 
UDSoundness of mind or introduction cannot, or that by reason of deception 
practised upon him he does not, know the contents of the document or the 
nature of the alteration. 
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Illustrations. 

(a). A has a letter of credit upon B for rupees 10,000, written by Z, A, in order 
to defraud B, adds a cipher to the 10,000, and makes the sum 100,000, intending that 
it may be believed by B that Z so wrote the letter. A has committed forgery. 

(5). A, without Z’s authority, affixes Z’s seal to a document purporting to be a 
conveyance of an estate from Z to A, with the intention of selling the estate to B, and 
thereby of obtaining from B the purchase-money. A has committed forgery. 

(c) . A picks up a cheque on a banker signed by B, payable to bearer, but with- 
out any sum having been inserted in the cheque. A fraudulently fills up the cheque 
by inserting the sum of ten thousand rupees. A commits forgery. 

(d) . A leaves with B, his agent, a cheque on a banker, signed by A, without 
inserting the sum payable, and authorizes B to fill up the cheque by inserting a sum 
not exceeding ten thousand rupees for the purpose of making certain payments. B 
fraudulently fills up the cheque by inserting the sum of twenty thousand rupees. B 
commits forgery. 

(e) . A draws a bill of exchange on himself in the name of B without B’s 
authority, intending to discount it as a genuine bill with a banker, and intending to 
take up the bill on its maturity. Here, as A draws the bill with intent to deceive the 
banker by leading him to suppose that he had the security of B, and thereby to dis- 
count the bill, A is guilty of forgery. 

(/). Z’s will contains these words — “I direct that all'my remaining property 
be equally divided between A, B and C.” A dishonestly scratches out^B’s name, 
intending that it may be believed that the whole was left to himself and- C. A has 
committed forgery. 

(g) . A endoros a Government promissory note and mak*es it payable to Z or his 
<Tder, by writing on the bill the words “Pay to Z or his order,” and signing the en- 
dorsement. B dishonestly erases the words “pay to Z or his order,” and thereby con- 
verts the special endorsement into a blank endorsement. B commits forgery. 

{h). A sells and conveys an estate to Z. A afterwards, in order to defraud Z 
of his estate, executes a conveyance of the same estate to B, dated six months earlier 
than the date of the conveyance to Z, intending it to be believed that he had conveyed 
tlie estate to B before he conveyed it to Z. A has committed forgery. 

(i). Z dictates his will to A. A intentionally writes down a different legatee 
from the legatee named by Z, and by representing to Z that he has prepared the will 
according to his instructions, induces Z to sign the will. A has committed forgery. 

(J). A writes a letter and signs it with B’s name without B’s authority, certi- 
fying that A is a •imn of good character and in distressed circumstances from 
unforeseen misfortune, intending by means of such letter to obtain aims from Z and 
other persons. Here, as A made a false document in order to induce Z to part with 
property, A has committed forgery. 

(^’). A without B’s authority writes a letter and signs it in B’s name, certifying 
to A’s character, intending thereby to obtain employment under Z. A has commit- 
ted forgery, inasmuch as he intended to deceive Z by the forged certificate, and 
thereby to induce Z to enter into an expressed or implied contract for service. 

Explanation 1. — A man’s signature of his own name may amount cvf 
forgery. 

Illustrations. 

(a). A signs his own name to a bill of exchange, intending that it may be 
belief ed that the. bill was drawn by another person of the same name. A was com- 
mitted forgery. 

(h) . A writes the word “ accepted” on a piece of paper and signs it with Z’s 
name, in order that B may afterwards write on the paper a bill of exchange drawn by 
B upon Z, and negotiate the bill as though it had been accepted by Z. A is guilty 
of forgery ; and if B knowing the fact draws the bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

( c). A picks up a bill of exchange payable to the order of a different person of 
the same name. A endorses the bill in his owq name, intending to cause it to be 
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believed that it was endorsed by the person to whose order it was payable : here A 
has committed forgery. 

{d), A purchases an estate sold under execution of a decree against B. B, 
after the seizure of the estate, in collusion with Z, executes a lease of the estate to Z 
at a nominal rent and for a long period, and dates the lease six months prior to the 
seizure with intent to defraud A, and to cause it to be believed that the lease was 
granted before the seizure, B, though he executes the lease in his own name, commits 
forgery by antedating it. 

{e). A, a trader, in anticipation of insolvency, lodges effects with B for A’s 
benefit, and with intent to defraud his creditors, and in order to give a colour to the 
transaction writes a promissory note binding himself to pay to B a sum for value 
received, and antedates the note, intending that it may be believed to have been made 
before A was on the point of insolvency. A has committed forgery under the first 
head of the definition. 

Explanation 2 — The making of a false document in the name of a 
fictitious person, intending it to be believed that the document was made 
by a real person, or in the name of a deceased person intending it to be 
believed that the document was made by the person in his lifetime, may 
amount to forgery. 

Illustration. 


A draws a bill of exchange upon a fictitious person, and fraudulently accepts the 
bill in the name of such fictitious person with intent to negotiate it. A commits 
forgery. 

465. Whoever commits forgery shall be punished with imprisonment 


Punishment of forgery. 


of either description for a term which may extend 
to two years, or with fine, or with both. 


466. Whoever forges a document purporting to be a record or proceed- 
Forgery of a record of a in a Court of Justice, or a register of birth, 

Courtof Justice orof a pub- baptism, marriage, or burial, or a register kept by 
lie register of births, &c. ^ public servant as such, or a certificate or docu- 


ment purporting to be made by a public servant in his official capacity, or 
an authority to institute or defend a suit, or to take any proceedings there- 
in, or to confess judgment, or a power of attorney, shall be punished with 


imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

467. Whoever forges a document which purports to be a valuable 


Forgery of a valuable 
security or will. 


security or a will, or an authority to adopt a son, or 
which purports to give authority to any person to 
make or transfer any valuable security, or to receive 


the principal, interest, or dividends thereon, or to receive or deliver any 
n jney, moveable property, or valuable security, or any document purporting 
to be an acquittance or receipt acknowledging the payment of money, or an 
acquittance or receipt for the delivery of any moveable property or valuable 
security, shall be punished with transportation for life, or with imprisonment 
of either description for a term which may extend to ten years, and shall 


also be liable to fine. 


468. Whoever commits forgery, intending that the document forged 
Forgery for the purpose shall be used for the purpose of cheating, shall be 

of cheating. punished with imprisonment of either description 

for a term which may extend to seven years, and shall also be liable to fine. 

469. Whoever commits forgery, intending that the document forged 
Forge^ for the purpose sball. hsam the reputation of any party, or knowing 

of harming the reputation that it is likely to be used for that purpose, shall be 
any person. punished with imprisonment of either description 

prac^w.,^ which may extend to three yiears, and shall also be liable to fine, 
nature of . 
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Usino' as Grenuine a for^ 
ed aocumont. 


Making or posse’^sinpr a 
conntevioit seal, plate, Sig., 
avail intent lo commit a 
foTirery pimit-hablc under 
bection 467. 


MakinG" or possessing a 
couiaerfeit Mini, plate. »k'., 
witli intent lo comiiui a 
forgery puuislni.blG other- 
wise. 


470. A (iocnment made wlmllv or in part 

‘ A forged documeit.” foi oyi y is a loi oeii document.” 

471. Whoever fraiiduieidly or di.-lionestly ii-^es as genuine any doon- 
meiit whudi ho Ivmovvs or iiiis reason to bolieve to be 
a forged d icumear siiali be pu nibbed in the same 
manner as it fie had forged bucli document. 

472. Whoever makes or counterfeits any seal, plate or other instrn- 
inent for making an impression, intending that the 
same siiall be used for the purpose of committing 
afiv foroery wiiich would be punishable under section 
4G7, or with such intent has in his posse.s.sion any 
such seal, plate or other instrument, knowing t’ne 

same to be counterfeit, shall be punished with transportation for lif^, or with 
imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to tine. 

473. Vv^hoever makes or counterfeits any seal, plate or other instru- 
ment for making an impression, intending that the 
same shall be used for the purpose of committing 
any forgery which would he punishable under any 
section of this chapter other than section 4G7, or 
with such intent has in his possession any such seal, 

plate or other iu'^trument, knowing the same to be counterfeit, shall be 
punished with imnrisonmeu^- of either description for a term which may 
extend to eeven }ears, and shall also be liable to fine. 

474. Whoever has in his possession any document, knowing the same 

to be for'^ed and intending that the ssmie sh'ill 
'''->11 ftaudu'.pncly or dishoueatly be used as genuiue, shall, 
known to be ioi>jed ith if the docutmuit is one of the description mentioned 
intent to use It as nciiuiiic. in section -Ifcl, be punished tvith imprisonment of 
cirher description for a term wdiich may extend to seven years, and shall 
also be liable to (ino ; and if the document is one of the descriptiun men- 
tioned in section 4G7, shall be punisiied with trant^portatioii for life, or with 
1 m pris< »n men r of either desciiutioii tin' a term which may extend to seven 
years, and shall also J»e liaolc to tine. 

47'). Whoever conn^erfeirs upon or in the sub^^tance of any material 
anv dc\ice or mirk usc-d fm' tne purposo of authen- 
ticating anv d'lcument dcsciibcii in seo i in 467, 
intcialhig rhat such d-^vice or m:uk sliall be used 
for the purpose (>f giving the appearance of authen- 
ticity to suiy diummciir, then ujigcd or thereafrer 
to be forged on such mateiial, or who With such 
intent basin his possossi«ui any marcrial unon or in the substance of which 
anv such device or mark lias been counrei hdicd, snail be punished with 
transportation for life, or with imprisonment of eitner description lor a term 
which may extend to seven yeais, and shall also be liabe to fine. 

476. Whoever counterfeits upon or in the substance of any maferial 
any device or mark used for the purpose of authen- 
ticating any document other than the documents 
described in section 467, intending that such aevice 
or mark shall be used for the purpose of giving the 
appearance of autheutieiiy to any document then 
forged or theieafter to be forged on such material, 
or who with such intent has in his possession any material upon or in 


Count erf cltiriG: a device 
or mark u-od lor autheu- 
tio'tiii','’ Uocumeuts des- 
cribed in section 467. or 
]iot>‘;ossin{jf countcrlcit 
marked material. 


Counterfeiting a device 
or mark used lor authen- 
ticating documents other 
than tho<5e described in 
section 467, or possesbing 
counterfeit marked mate- 
rial. 
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the substance of which any such device or mark has been counterfeited, 
shall be punished Avith imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

477. Whoever fraudulently or dishonestly, or with intent to cause 
damage or injury to the public or to any person, 

doftructio'rLrora cancels, destroys, or defaces, or attempts to cancel, 

destroy, or deface, or secretes or attempts to secrete 
any document Avhich is or purports to be a will, or an authority to adopt a 
son, or any valuable security, or cornmit^s mischief in lespect to such dneu- 
inent, shall be punished with transportation for life, or with imprisonment 
of either description fora term which may extend to seven years, and shall 
also be liable to fine. 


* Of Tradp: and Property' marks. 


478. A mark used for denoting that goods are the manufacture or 
Trademark merchandise of a pariicular person is called a trade- 

mark and for the purposes of this code the exmes- 
sion trade-mark” includes any trade-mark which is rco:isrered in the regi^^rer 
of trade-marks kept under the Patents, Designs and Trade-Marks Act, 18S.3, 
and any trade-mark which either with or without regisi ration is protected 
by law in any British Possession or foreign State to Avhicli the proA’i^ions of 
the one' hundred and third section of the Patents, Designs and Trade-Maiks 
Act, 1883, are under order in Council for the time being applicable. 


479. A mark used for denoting that moveable 
Property-mark. property belongs to a particular persou is called a 

propert 3 "-inark. 

480. ' WhoeA’er marks any goods, or any case, package, or other recep- 

tacle containing good^, or uses auv cose, package, 
Using a false trade-mai V. other receptacle Avith any rnaik theicon in a 

manner reasonably calculated to cause it to be believed that the goods so 
marked, or any goods contained in any such receptacle so maiked, aie the 
manufacture or merchandise of a person whose rnauufacture or merchandisa 
they are not, is said to nrj a false trade-mark. 

481. Whoever marks any moveable property or goods or any case, 

package, or other receptacle containing movealile 
^ property- property or goods, or uses aii}^ case, package or 

other recej)tacle having any mark thereon in a 
manner reasonably calculated to cause it to be believed that the property or 
goods so marked, or any property or goods coutaincid in any cate, package, 
VC other receptacle so marked belong to a person to whom they do not belong 
is said to use a false property-mark. 

482. Whoever uses any false trade-mark or any false property-mark 

. . shall unless he proves that he acted without intent 

Punishment for using ,, • \ i • .r-.i 

false trade or property- to aetraud, be puQisaed Avith imprisonment of either 

mark with intent to de- description for a term Avhich may extend to one year 
ceive or injure any person. ^vith fine, or Avith both. 


483. Whoever counterfeits any trade-mark or property-mark used by 
CQunterfeiting a trade ^ny other person, shall be punished with imprison- 
or property.mark used by ment of either description for a term Avhich 
another, with intent to niay extend to tAVo years, or with fine or with 
cause damage or m]ury, V,nth 
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484», Whoever coiinterreits any property-mark u'^cd by a public servant, 
or any mark used by a public servant to denote that 
Counterfeiting a proper- property has been manufactured by a particular 

servant, or any mark used person or at a particular time or place^ or tnat tne 
by him to denote the ma- property is of a particular quality, or has passed 
nufacture, quality, &c., of ^^hroucrh a particular office, or that it is entitled to 
any exemption, or uses as genuine any such mark 
knowing the same to be counterfeit, shall be punished with imprisonment of 
either descrintion for a term which may extend to three years, and shall also 


be liable to fine. 

485. Whoever makes or has in his possession any die, plate or other 


Fraudulent making or 
having possession of any 
die, plate, or other instru- 
ment for coiinterfciting 
any public or private pro- 
perty or trade-mark. 


instrument for the purpose of counterfeiting a 
trade-mark or property-mark or has in his posses- 
sion a trade-mark or property-mark for the purpose 
of denoting that any goods are the manufacture 
or merchandise of a person whose manufacture or 
merchandise they are not or that they belong to a 


person to whom tliey do not belong, shall be ])unished with imprisonment 
of either d( scription tor a term which may extend to three years, or with fine 


or with both. 


48G. Wl'oevcr sells or exposes or has in po^sessioa for sale or any pur- 
Knowingly soiling goods trade 01 * manufacture any goods efr things 

maikod with a conntorfeifc with a counterfeit tuide-mark or property-mark 
property or tiade-mark. affix- d to or impressed upoii the* same or to or upon 
an}" case, package or other receptacle in which such goods are contained 
shall, unless he proves — 

(a) that having taken all reasonable precautions against comjnitting an 
offence against this section he had at the time of the commission of the 
alleged offence no reason to suspect the genuineness of the mark and 

(5) that on demand made by or on behalf of tho prosecutor he gave all the 
information in his power with iv-^spect to the persons from whom he obtained 
such Qoods or things or, 

(c) that otherwise he had acted innocently, 

be punished with imprisonment of either description for a term which 
may extend to one.}jgar (.r with fin^, or with both, 

487. Whoever makes :tny false mark upon any case, package or other 
Frauduleuny ninking a I'e^^otacle containing goods i;i a manner reasonably 
false mark upon aiiv pack- calculated TO causo any pubbc servant or any other 
imr contaiu- person to believe tliat such receptacle contains goods 

lug i.oo s. which it does not contain, or that it does not contain 

goods which it does contain, or that the goods contained in such receptacle 
are of a nature or (piality different from the real nature or quality thereof, 
shall unle^^s he proves that he acted wdthout intent to defraud be punished 
with imprisonment of either description for a term which may extend to 
three years, or with fine, or with both. 


Whoever makes use of any such false mark in any manner pro- 
, „ ^ . hibited by the last foregoing section shall, unless he 

t lor mflkinrr i . _ 


-n„„. , , - ^ . niintea ny tne last toregoing section snail, un ess he 

use of any such false markT that he acted without intent to defraud, he 

punished as if he bad committed an offence against 
that section. 


489. Whoever removes, destroys, defaces or adds to any property-mark 
■Defacing any property- intending or knowing it to be likely that he way 
mark with intent to cause thereby cause injury to any person, shall be punished 
'^vith imprisonment of either description for a term, 
which may extend to one year, or with hue or with both, 
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CHABTER XIX. 

OF THE CKIMINAL BREACH OF CONTRACTS OF SERVICE. . 


490- Whoever, being bound by a lawful contract to render his personal 
Brcnch of contract of service in conveying or conducting any person or 
Rer vice during a voyage or any property from One place to another place, or to 
journey. servant to any person during a vovage or 

journey, or to guard any person or property during a voyage or journey, 
voluntarily omits so to do, except in the case of illness or ill-treatment, shall 
be punished with imprisonment of either description for a term which may 
extend to one month, or with fine wdiich may extend to one hundred 
rupees, or with both. 

Ilhist7'atiovs. 

(а) . A, palanquin Ixicaror, being bound by legal contract do carry Z from one 
place to anotlior, runs away in the middle ( tlie stage. A has committed the ofieiico 
defined in this section. 

(б) . A, a coolj^ being bound by lawiiil contract to carry Z’s baggage from one 
place to another, throws the baggage away. A has committed the offence dohiied in 
this section. 

(c). A, a proprietor of bullocks, being bound by legal contract to convey goods 
on bis bullocks irom one place to another illegally omits to do so. A has committed 
the offence defined in this section. 

{fJ). A, by unlawful moans, compels B, a coolv, to carry his baggage. B in tlio 
course of the journey puts down the baggage and rims away. Here, as B was not law- 
fully bound to carry the baggage, he has not committed any odence. 

JjXplanation ,^ — It is not necessary to this offence that the contract 
should be niade with the person for whom the service is to be perfornH'd. 
It is sufficient if the contract is legally made with any person, either ex- 
pressly or impliedly, by the person who is to perforin the service. 

Illustration, 

A contracts with a dak company to drive his carriage for a month. B employs 
the dak company to convey him on a journey, and during the month tlie company 
supplies B with a carriage which is driven by A. A in the course of the journey 
voluntarily leaves the carriage. Here, although A did not contract with B, A is guilty 
V f an offence under this section. 

491. hoever, being bound by a lawful contract to attend on or to 
Broach of contract to ^tipply the wants of any person who, by reason of 

attend on and supply tho youth, or of unsoundness of mind, or of a disease 
wants o e pless peisons. t)odi]y weakness, is helpless or incapable of provid- 

ing for his own safety or of supplying his own wants, voluntarily omits so 
to do, shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend to two 
hundred rupees, or with both. 

492. Whoever, being bound by lawful contract in writing to work for 

« i. i. X another person as an artificer, workman or labourer 
i^reacii of a contract to p > j. i 

Eerve at a distanr' place to period iiot more than three years, at any place 

which the servant ia con- wfithiu British India to which by virtue of the con- 
pwse “aster’s ex- tract he has been or is to be conveyed at the expense 

of such other, voluntarily deserts the service of that 
other during the continuance of his contract, or ^^il;hout reasonable cause 
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rdfuses to perform the service which he has contracted to perform, such ser- 
vice being •reasonable and proper service, shall be punished with imprison- 
ment of either description for a term not exceeding one month, or with line 
not exceeding double the amount of such expense or with both ; unless the 
employer has ill-treated him or neglected ^to perform the contract on his 
part. 


CHAPTER XX. 

OF OFFENCES RELATING TO MARRIAGE. 


493. Every man who by deceit causes any woman who is not lawfully 
Cohabitation caused by married to him, to believe that she is lawfully mar- 

a man deceitfully inducing ried to him and to cohabit or have sexual inter- 
a belief of lawful marriage, course with him in that belief, shall be punished 
with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

494. Whoever, having a husband or wife living, marries in any case in 
Marryinj- again during which such marriage is void by reason of its taking 

the lifetime of husband or place during the life of such husband or wjfe, shall 
be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and .shall also be liable 
to fine. 


Exception , — This section does not extend to any person whose marri- 
age, with such husband or wife, has been declared void by Court of compe- 
tent jurisdiction, nor to any person who contracts a marriage during the 
life of a former husband or wife, if such husband or wife, at the time of the 
subsequent marriage, shall have been continually absent from such person 
for the space of seven years, and shall not have been heard of by such per- 
son as being alive within that time, provided the person contracting such 
subsequent marriage shall, before such marriag^e takes place, inform the 
person with whom such marriage is contracted, of the real state of facts so 
far as the same are.wjthin his or hqr knowledge. 

495. whoever commits the offence defined in the last preceding sec- 
tion, having concealed from the person with whom 
the subsequent marriage is contracted the fact of 
the former marriage, shall be punished with impri- 
sonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

496. Whoever dishonestly or with a fraudulent intention goes through 
Marriage ceremony gone the ceremony of being married, knowing that he is 

through with fraudulent not thereby lawfully married, shall be punished with 
marria e lawful imprisonment of either description for a term which 

ma nage. exttnd to seven years, and shall also be liable 

• to fine. 


Same offence with con- 
cealment of the former 
marriage from the person 
with whom subsequent 
marriage is contracted. 


497. Whoever has sexual intercourse with a person who is and whom 
, he knows or has reason to believe to be the wife of 

another man, without the consent or connivance of 
that naan, such sexual intercourse not amounting to the offence of rape, is 
guilty of the offence of adultery, and shall be punished with imprisonment 
of either description for a term which may extend to five years, or with fine 
or with both. In such case the wife shall not be punishable as an abettor. 

i 13 
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498. Whoever takes or entices away any woman who is and whom he 
fcnows or hsiS Tcason to believe to be the wife of any 
or detaining with a crimi- Other man, from that man, or from any person 
nal intent a married having the care of her on behalf of that man, with 
intent that she may have illicit intercourse with 
any person, or conceals, or detains with that intent any such woman, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Defamation. 


CHAPTER XXL 

OF DEFAMATION. 

499. Whoever, by words either spoken or intended to be read, or, by 
signs or by visible representations, makes or pub- 
lishes any imputation concerning any person, intend- 
ing to harm or knowing or having reason to believe that such imputation 
will harm the reputation of such person, is said, except in the cases herein- 
after excepted, to defame tnat person. 

Explanation 1. — It may amount to defanqation to impute anything to 
a deceased person, if the imputation would harm the reputation of that per- 
son if living, and is intended to be hurtful to the feelings of his family or 
other near relatives. 

r 

Explanation 2. — It may amount to defamation to make an imputation 
concerning a company or an association or collection of persons as such. 

Explanation 3. — An imputation in the form of an alternative or ex- 
pressed ironically, may amount to defamation. 

Explanation 4, — No imputation is said to harm a person’s reputation, 
unless that imputation directly or indirectly, in the estimation of others, 
lowers the moral or intellectual character of that person, or lowers the 
character of that person in respect of his'easte or of hie calling, or lowers 
the credit of that person, or causes it to be believed that the body of that 
person is in a loathsome state, or in a state generally considered as dis- 
graceful. 

Illustrations. 

(а) . A says — Z is an honest man; he never stole B’s watch;” intending 
to cause it to be believed that Z did steal B’s watch. This is defamation, unless 
it fall within one of the Exceptions. 

(б) . A is asked who stole B’s watch. A points to Z, intending to cause it 
to be believed that Z stole B’s watch. This is defamation, unless it fall within 
one of the Exceptions. 

(c). A draws a picture of Z running away with B’s watch, intending it to 
be believed that Z stole B’s watch. This is defamation, unless it fall within one 
of the Exceptions. 

First Exception . — It is not defamation to impute anything which is 

Imputation ot any truth 

which the public good re- good that the imputation should be made or pub- 
quires to be made or pub- lished. Whether or not it is for the public good 
is a question of fact. 
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Second Exception. — It is not defamation to express in good faith any 
opinion whatever respectiog the conduct of a public 
servant Servant in the discharge of his public functions, or 

respecting his character, so far as his character 
appears in that conduct, and no farther. 

Third Exception. — It is not defamation to express in good faith any 
Conduct of any person opinion whatever respecting the conduct of any 
touching any public quea- person touching any public question, and respecting 
tion. Ijig character, so far as his character appears in that 

conduct, and no farther. 

Illustration, 


Publication of reports 
of proceedings of Courts 
of Justice. 


It is not defamation in A to express in good faith any opinion whatever res- 
pecting ^’s conduct in petitioning Government on a public question, in signing a 
requisition for a meeting on a public question, in presiding or attending at such 
a meeting, in forming or joining any society which invites the public support, in voting 
or canvassing for a particular candidate for any situation in the efficient discharge of 
the duties of which the public is interested. 

Fourth Exception. — It is not defamation to pub- 
lish a substanually true reprot of the proceedings 
of a Court of Justice, or of the result of any such 
proceedings. 

Explanation. — A Justice of the Peace or other officer holding an en- 
quiry in open Court prelitiuuary to a trial in a Court of Justice; is a Court 
%\ithin the meaning of the above section. 

Fifth Exception. — It is not defamation to express in good'faith any 
« - 3 •• 3 opinion whatever respecting the merits of any case, 

in a Court of Justice; or Civil or criminal, which has been decided by a Court 
conduct of witnesses and of Justice, or respecting the conduct of any person 
others concerned therein. ^ party, witness, or agent, in any such case, or 

respecting the character of such person, as far as his character appears in 
that conduct, and no farther. 

Illustrations. 


(a). A says — Fthink Z’s evi(]x*ncc on that trial is so contradictory that he 
must be stupid or dishonest.'’ A is witliin tliis Exception if he says this in good 
faith ; inasmuch as the opinion wliich he expresses respects Z’s character as it appears 
^ in Z’s conduct as a witness, and no farther. 

(^). But if A says — “ I do not believe what Z asserted at tliat trial, because I 
i know him to be a man witliout veracity — A is not within tin’s Exception, inasmuch 
I as the opinion whicli he cxj)ro3scs of Z’s character is an opinion not founded on Z’s 
I conduct as a witness. 

j Sixth Exception. — It is not defamation to exprees in good faith any 

: Merits of a public per- respecting the merits of any performance 

; foruiance. wnicn its author has submitted to the judgment 

of the public, or respecting the cliaracter of the 
author so far as his. character appears in such performance, and no farther. 

Explanation. — A performance may be submitted to the judgment of 
the public expressly or by acts on the part of the author which imply such 
; submission to the judgment of the public, 

g Illustrations. 

^ ^ person who publishes a book, submits that book to the iudgment of 

\ the public. ^ ^ 

i (A). A i)orson who makes a speecli in puhlie. submit, that si)eccli co the imltf 
nient oi the public. 
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(c) . An actor or singer who appears on a public stage, submits his acting or 
singing to the judgment of the public. 

(d) , A says of a book published by Z — “ Z’s book is foolish, Z must be a weak 
man. Z’s book is indecent, Z must be a man of impure mind.” A is within this 
Exception if he says this in good faith, inasmuch as the opinion which he expresses 
of Z respects Z’s character only so far as it appears in Z’s book, and no farther. 

(e) . But if A says — “ I am not surprised that Z’s book is foolish and indecnt, 
for he is a weak man and a libertine A is not within this Exception, inasmuch as 
the opinion which he expresses of Z’s character is an opinion not founded on Z’s book. 

Seventh Exception, — It is not defamation in a person having over 
another any authority, either conferred by law, or 
arising out of a law contract made with that other, 
to pass in good faith any censure on the conduct of 
that other in matters to which such lawful authori- 
ty relates. 

Illustrations. 

A Judge censuring in good faith the conduct of a witness, or of an officer of the 
Court ; a head of a department censuring in good faith those who are under his orders ; 
a parent censuring in good faith a child in the presence of other children ; a school- 
master, whose authority is derived from a parent, censuring in good faith a pupil in 
the presence of other pn])ils ; a master censuring a servant in good faith for remiss- 
ness in service ; a bpnker censuring in good faith the cashier of his bank for the 
conduct of such cashier as such cashier — are within this Exception 

Eighth Exception. — It is not defamation to prefer in good faith an 
Accusation prefered in accusation against any person to any of those who 
good faith fb a duly au- have lawful authority over that person with respect 
thorized person. 1,^ subject-matter of accusation. 

Illustrations. 

If A in good faith accuses Z before a Magistrate ; if A in good faith complains of 
the conduct of Z, a servant, to Z’s master ; if A in good faith complains of the con- 
duct of Z, a child, to Z’s father — A is within this Exception. 

Ninth Exception. — It is not defamation to make an imputation on the 
Imputation made in good character of another, provided, that the imputation 
faith by a person for the be made in good faith for the protection of the 
protection of his interests. interests of the person making it, or of any other 
person, or for the public good. 

Illustrations. 

(а) . A, a shopkeeper, says to B, who manages his business — Sell nothing to Z 
unless he pays you ready money, for I have no opinion of his honesty.” A is within 
the Exception, if he has made this imputation on Z in good faith for the protection of 
his own interests. 

(б) . A, a Magistrate, in making a report to his superior officer, casts an im- 
putation on the character of Z. Here, if the imputation is made in good faith, and 
for the public good A is within the Exception. 

Tenth Exception. — It ia not defamation to convey' a caution, in good 
^ ^ ^ faith, to one person against another, provided that 

good of the person to whom such caution be intended for the good of the person 
it is conveyed or for the to whom it is conveyed, or of some person in whom 
public good. person is interested, or for the public good. 

500. Whoever defames another shall be punished with simple impri- 
Punishment for defama- sonment fora term which may extend to two years, 
tion, or with fine, or with both. 


Censure passed in good 
faith by a person having 
lawful authority over an- 
other. 
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501. Whoever prints or engraves any matter, knowing or having good 
Printing or engraving reason to believe that such matter is defamatory of 

matter known to be defa- any person, shall be punished with simple imprison- 
“atory. ment for a term which may extend to two years, or 

with fine, or with both. 

502. Whoever sells or offers for sale any printed or engraved substance 
Sale of printed or cn- containing defamatory matter, knowing that it 

graved substance contain- contains such matter, shall be punished with simple 
ing defamatory matter. imprisonment for a term which may extend to two 
years, or with fine, or with both. 


CHAPTER XXII. 

OF CRIMINAL INTIMIDATION, INSULT AND ANNOYANCE. 


503. Whoever threatens another with any injury to his person, repu ta- 
, . . . , tion or property, or to the person or reputation of 

Cr^mina intimi a ion. whom that person is interested, with 

intent to cause alarm to that person, or to cause that person to dp any act 
which he is not legally bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of avoiding the execution of 
such threat, cJhimits criminal intimidation. 

Explanation . — A threat to injure the reputation of any deceased per- 
son in whom the person threatened is interested, is within this section. 

Illustration^ 

A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens 
to burn B’s house. A is guilty of criminal intimidation. 

SOA Whoever intentionally insulcs, and thereby gives provocation to 
Intentional insult with any person, intending or knowing it to be likely that 
intent to provoke a breach such provocation will cause him to break the public 
of the peace. peace, or to commit any other offence, shall be 

punished with 113 ^ prison ment €)f either description for a term which may 
extend to two years, or with fine, or with both. 

505. Whoever circulates or publishes any statement, rumour or report 

wHich fao fcoows to bc false, with intent to cause 
with inent to cause mutiny any otiicer. Soldier or sailor in the Army or ^avy 
or an oJffence against the of the Queen to mutiny, or with intent to cause fear 
State, &;c. alanu to the public, and thereby to induce any 

person to commit an offence against the State or against the public 
tranquillity, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 

506. Whoever commits the offence of criminal intimidation shall be 

_ . , , ^ , punished with imprisonment of either description 

intimidation. ^ which may extend to two years, or with 

fine, or with both ; and if the threat be to cause death 
or grievous hurt, or to cause the destruction of any property by fire, or to 

If ti, -of V,. . offence punishable with death or transpor- 

If threat be to cause . -tu • • ^ 

death or grievous hurt, &c. tation, or with imprisonment for a term which may 

extend to seven years, or to impute unchastity to a 
woman, shall be punished with imprisonment of either description for a 
term which may extend to seven years, or with fine, or with both. 
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507. Whoever commits the offence of criminal intimidation by an 
Criminal intimidation anonymous communication/.or having taken precua- 

by an anonymous comma- tion to conceal the name or abode of the person from 
nication. whom the threat comes, shall be punished with 

imprisonment of either description for a*' term which may extend to two 
years, in addition to the punishment provided for the offence by the last 
preceding section. 

508. Whoever voluntarily causes or attempts to cause any person to do 
Act caused by inducius anything which that person is not legally bound to 

a person to believe that he do, or to omit to do anything which he is legally 
will be rendered an object entitled to do, by inducing or attempting to induce 
of the Divine displeasure. person to believe that he or any person in whom 

he is interested will become or will be rendered by some act of the offender 
an object of Divine displeasure if he does not do the thing which it is the 
object of the offender to cause him to do, or if he does the thing which it is 
the object of the offender to cause him to omit, shall be punished with 
imprisonment of either description for a term which may extend to one year, 
or with fine, or with both. 

IHustratiovfi, 

(fi), A sits dhurna at Z’s door with the intention of causingit to be believed 
that, by so sitting, ho renders Z an object of Divine displeasure. A has committed 
the offence defined in this section. 

(h), A threatens Z that unless Z performs a certain act, A will kill one of A’s 
own children, under such circumstances that tlie killing would be believed to render Z 
an object of Diyine displeasure. A has committed the offence defined in this section. 

509. Whoever, intending to insult the modesty of any woman, utters 
Word or gesture intend- any word, makes any sound or gesture, or exhibits 

ed to insult the modesty of any object, intending that such word or sounds hall 
a woman. heard, Or that such gesture or object shall be seen 

by such woman, or intrudes upon the privacy of such woman, shall be punish- 
ed with simple imprison nieut for a term which may extend to one year, or 
with fine, or with both. 

510. Whoever, in a state of intoxication, appears in 'any public place, 

or in any place which it is a trespass in him to enter, 
Misconduct m public by there conducts himself in such a manner as to 

a drunken person. i n v - 

cause annoyance to any person, shall be punishea 
with simple imprisonment fora term which may extend to twenty-four hours, 
or with fine which may extend to ten rupees, or with both. 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES! 

511. Whoever attempts to commit an offence punishable by this Code 
Punishment for attempt- with transportation or imprisonment, or to ciuse 
ing to commit offences such an offence to be committed, and in such attempt 
punishable with transpor- does any act towards the commission of the offe nce, 
tation or imprisonment. shall, where no express provision is made by this 
Code for the jiuuishment of such attempt, be punished with transportation 



OF I860.] 


THE INDIAN PENAL CODE, 


10 .^. 

or imprisonment of any description provided for the offence, for a term* of 
transportation or imprisonment which may extend to one-half of the longest 
term provided for that offence, or with such fine as is provided for the 
offence, or with both. 

Illustrations. 

(a ) . A makes an attempt to steal some jewels by breaking open a box, and finds 
after so opening the box that there is no jewel in it. He has done an act towards the 
commission of theft, and therefore is guilty under this section. 

(b) . A makes an attempt to pick the pocket of Z by thrusting his hand into 
Z’s pocket. A fails in the attempt in conscqucnco of Z’s haying nothing in his 
pocket : A is guilty under this section. 
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Subject. 

Sections 

Abduction 

362-369 

of woman to force her to illicit intercourse 

386 

Abetment 

107-llT 

of acts of insubordination by soldier or sailor 

138 

Absconding to avoid service of summons or order ... 

172 

Accident — acts done by, no offence in certain cases 

80 

Acts done by order of Judge 

77 

under threat 

94 

in a state of intoxication 

. 85, 86 

Adulteration of food, drink and drugs ... 

272-275 

Adultery ... ... • 

497-498 

A ffray 

159-160 

Ally of the Queen, offences against an 

125-127 

Animals — mischief done to 

428-429 

Army — offences relating to the 

. 131-140 

Assault 

351-358 

Atmosphere — making it injurious to health 

278 

Attempt to commit an offence ... .... 

511 

to commit murder 

307 

to commit -culpable homicide 

308 

— to commit suicide 

309 

Bigamy 

494-496 

Breach of Trust 

405-409 

Bribe — taking 

lGl-165 

to screen an offender 

213-214 

to help recovering stiden property 

215 

Building — neglect to repair or pull down 

237 

Certificate — issuing or signing a false 

197-198 

Cheating 

e> ••• ••• ••• 

415-420 

Children — criminal responsibility of ... 

82-90 

Co-habitation by deceitfully inducing belief of lawful marriage 

493 

Coin — deftnition of and offences relating to 

230-254 

Compounding an offence 

213-215 

Compulsion — acts done under, when no offence 

94 

Concealing by a public servant of an offence 

119 

14 
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Subject. 

Sections. 

CoDcealiog escaped prisoner of State ... 

130 

— a deserter 

136 

■ ■— or transferriog property to avoid seizure 

... 206, 217 

an offender 

... 212 & 216 

the birth of a child 

318 

Consent — how far it influences criminality 

87-92 

Conspiracy to wage war 

121A. 

Contempt of lawful authoritiy 

172-188 

Counterfeiting a device or mark 

475-478 

Criminal force towards a public servant 

353 

■"> — towards a woman 

354 

towards any person with intent to dishonor 

355 

Criminal trespass 

441-452 

Culpable homicide 

299-308 

Dacoity • 

391, 395, 400, 402 

Deceased — misappropriating property of a 

404 

Declaration — mak*ing a false 

199 

using a false 

200 

Decree — pausing a — to be passed for sum not due 

208 

getting a — for sum not due 

210 

Deed — frtiudulent execution of 

423 

Defamation 

499-502 

Definitions 

8-52 

Depradation on territories of a power at peace with the Queen 126-127 

Destruction of document 

... 204 & 477 

Disaffection — exciting — against Government 

124A, 

Drainage — obstructing 

432 

Driving — rash or negligent 

279 

I ‘RUGS — adulteration of 

274-276 

administering unwholesome 

328 

Drunkenness 

85-86 

Enticing minors 

361 

married women 

498 

Erasure of mark from stamp 

263 

Escaping from custody 

• ... 216 

Evidence — causing it disappear 

201-204 

giving false 

181, 191-195 

Explosives — oflences relating to, 

286, 326, 436 

Extortion 

383-389 

Fabricating false evidence 

192 
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Subject. , 

False— giving information to a public servant ... 
of design to commit offence 

gr fraudulent claim — making a 

making a — charge 

signing a — certificate 

making a — declaration • ' • 

personation 

translation 

statement as to consideration in a deed ... 

Fine 

Fire — negligent conduct with respect to 
Food — adulteration 
Forced labor— exacting 
Forfeiture— sentence of 

Forgery ... •" 

Fraudulent transfer. to defraud creditors 

General exceptions 

Government — meaning of the word • •• 

Governor General or the Governor of a Presidency 

assault on the 


Sections. 

182 , 201 , 203 
118, 120 
207-209 
211 
197 
199 
205 , 229 
167 
423 
63-70 
285 
272-273 
374 
61-62 
* 463-474 
421-422 
76-106 
16-17 


Gratification — see Bribe. 

Harbouring a prisoner of State 

a deserter • • • ^ • 

other offenders 

House — breaking . . 

accompanied by grievous hurt 

House — trespass 
Hurt 

for purposes of extortion 

of extorting confession 

for deterring public servant from doing his duty 

Imprisonment — punishment of 
Infant — criminal responsibility of 
Information — omission to give 
Insane persons— criminal responsibility . 

acts done for benefit of 

Insulting women by word or gesture 

public servants in discharge of duty 

with intent to provoke breach of peace • • • 

Intimidation, acts done under 


130 

136 

157 , 212 , 216 

445 , 453 , 458 
459 

442 , 448-52 
319-324 
327 
330 
332-333 
53-73 
82,83 
176 

... 84 

89 

509 

... 228 

504 
94 
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Subject. , Sections. 

Intimidation, criminal '•* 503-508 

Intoxication — how far a defence ‘ 85,86 

misconduct in public by • 

Kidnapping ... ... * * 359-371 

Land — owner or occupier’s responsibility when a riot occurs ••• 154-56 

Land mark — moving or destroying — fixed by a public servant... 434 

Light — exhibiting a false — or mark ••• 281 

Lighthouse — removing or destroying 433 

Lurking house — trespass - • • • 453-58 

Machinery— negligent conduct as to ' • • • 287 

Mark — offences relating to trade or property "• 481-89 

Marriage — abducti ig a woman to compel • * 366 

forging a — register •* ’ • 466 

Measure — using or keeping in possession a false • 264-267 

Misappropriation of pi perty ' • ••• 403,404 

Miscarriage — causing • • • • 312-316 

Mischief * **• 425-440 

Morals — offences affecting public ••• 292-94A. 

Murder • ••• "• 300-307 

Mutiny — abetting — and insubordination 131-138 

— circulating false report with a view to excite — ••• 505 

Navigation — rash or negligent ... ... 280-283 

obstructing or injuring ... ... 431 

Navy — offences relating to ... ... 131-40 

Nuisance ... ... 268-290 

Oath — refusing to take . . ... 178 

Obscene WORKS — printing, selling ••• 292-93 

Offence — in what cases acts do not amount to •• 76-96 

0 mission— illegal ... ... 32, 107, 108, 120, 176, 187, 221 

Owner or occupier of land — responsibility in cases of riot 154-155 
— liable for nuisance ••• ••• 283 

Peace — provoking breach of ••• 504 

PsiRSONATiNG — see false personation. 

Poison — negligence in respect of "■ ••• 284, 286 

Printing or engraving defamatory matter ••• ••• 501 

Property mark — offences relating to ... ... ... 479-489 

Public Juj^tice — offences against ... ... ••• 191-229 

Public Servant — taking bribe ... ... ... 161-165 

disobeying direction of law with a view to 

injure ... ... ... 166 



OP I860.] THE INDIAN PENAL CODE. 


109 


Subject. 


Sections. 


Public SERVANT — framing incorrect document ... ... 167 & 218 

unlawfully engaging in trade ... ... 168 

buying property ... ... ... 169 

personating a ... ... ... 170 

wearing garb of a ... ... ... 140 & 171 

disobeying direction of laW in order to screen 

an offender ... ... ... 217 

intentionally acting contrary to law ... 219-223 

obstructing — in the discharge of duty ... 186 & 228 

Public nuisance — see nuisance. 


PunishmCiits under the Code 
Rape 

Rashness causing death or endangering life 
Receiving I'olcn property ... 

Religion — offences against... 

Right of private defence 
Rioting 

Road — destro} i.ig or injuring a public ... 

Robbery 

Seal, Mould or plate — making for purposes of forgery 
Servant — theft by 

breach of trust b> 

’S possession is possession of master 

breach of contract of service 

Stamp — offences rejating to 
State — offences relating to the 
Suicide — attempt to commit 

abetting — by a child or lunatic 

Summons — absconding to avoid 

preventing service of 

Theft 

Threat — act done under 

Thug 

Torture 

Trade mark — s*ee property mark. 

Unlawful Assembly 

Unnatural offences 

War — waging — against the Queen 

Water — polluting of a public spring 


oS-75 
... 375-376 

304A, 336-338 
410-414 
... * 295-298 
96-106 
146-157 
431 

..t 390-398 

472-474 
381 
408 
27 

490-492 

255-263 

121-130 

309 

305-306 

172 

173 

378-381 

94 

... 310-311 

327-331 

... 141-151 

377 
121 
277 


Weights — offences relating to — see measures. 
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Subject. 

Wife — concealing her husband 
Will — see seals &c. 

Worship — see Religion. 

Wrongful Confinement 
— — Restraint 


[Act XLV. 

Sections. 

136 


339 348 
339 
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CHAPTER V. 

Of Arrest, Escape and retaking. 

A. — Arrest generally. 

Sections. 

46. Arrest how made. 

Resisting endeavour to arrest. 

47. Search of place entered by person sought to be arrested. 

48. Procedure where ingress not obtainable. 

Breaking open zandnd. 

49. Power to break open doors and windows for purposes of liberation. 

50. No unnecessary restraint. 

51. Search of arrested persons. 

52. Mode of searching women. 
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57. Refusal to give name and residence. 

58. Pursuit of offenders into other jurisdictions. 
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Procedure on such arrest. 

60. Person arrested to be taken before Magistrate or officer in charge of 

Police-station. 
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62. Police to report apprehensions. 

63. Discharge of person apprehended. 

64. Offence committed in Magistrate’s presence. 
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66. Power, on escape, to pursue and retake. 
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CHAPTER VI. 
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Summons by whom served. 

69. Summons how served. 

Signature of receipt for summons. 
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Sections. 

70. Service when person summoned cannot be found. 

71. Procedure when receipt cannot be obtained. 

72. Service on servant of Government or of Railway Company. 

78. Service of summons outside local limits. 

74. Proof of service in such cases, and when serving officer not present. 

B. — Warrant of Arrest 

75. Form of warrant of arrest. 

Continuance of warrant of arrest. 

76. Court may direct security to be taken. 

Recognizance to be forwarded. 

77. A\tirrants to whom directed. 

Warrant to several persons. 

7S. Warrant may be directed to landholders, &c. 

79. Wat rant directed to Police-officer. 

80. Notification of substance of warrant. 

81. Person arrested to ’ e brought before Court without delay. 

82. Where warrant may be executed. 

8.8. Warrant forwarded to Magistrate for execution outside jurisdiction. 

84. Warrant directed to Police-officer for execution outside jufisdiction. 

85. Procedure on arrest of person against whom warrant issued. 

86. Procedure by Magistrate before whom person arrested is brought. 

C. — Proclamaticn and Attachment. 

87. Proclamation for person absconding. 

88. Attachment of property of person absconding. 

89. Restoration 'of attached property. 

D. — Other rides regarding Processes. 

90. Issue of warrant in lieu of, or in addition to, summons. 

91. Power to take bond for appearance. 

92. Arrest on breach of bond for appearance. 

93. Provisions in this chapter generally applicable to summonses and 

warrants of arrest. 
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11(5 


THE CODE OF CRIMINAL PROCEDURE, 


B. — Search-ivarrant8. 
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96. When search-warrant may be issued. 

97. Power to restrict warrant. 

98. Search of house suspected to contain stolen property, forged doci 

ments, &c. 
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103. Search to be made in presence of witnesses. 

Occupant of place searched may attend. 

E. — Miscellaneon s. 

104. Power to impound document, &c., produced. 

105. Magistrate may direct search in his presence. 


PART IV. 

Prevention of Offences. 


CHAPTER YIII. 

Of S’scurity for keeping the Peace and for Good Behaviour. 

A. — Security for keeping the Peace on Conviction. 

106. Security for keeping the peace on conviction. 

B. — Security for keeping the Peace in other Cases and Security for Gooc 

Behaviour. 

107. Security for keeping the peace in other cases, 

108. Procedure of Magistrate, &c., not empowered to act under section 107. 

109. Security for good behaviour from vagrants and suspected persons, 

110. Security for good behaviour from habitual offenders. 

111., Proviso as to European vagrants. 

112. Order to be made. 

113. Procedure in respect of person present in Court. 

114. Summons or warrant in case of person not so present. 
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Sections. 

115. Copy of order under section 112 to accompany summons or warrant. 

116. Power to dispense with personal attendance. 

117. Inquiry as to truth of information. 

118. Order to give security. 

119. Discharge of person informed again.st. 

C.--Proceedings in all Cases subsequent to Order to furnish Security, 

120. Commencement of period for which security is required. 

121. Contents of bond. 

122. Power to reject sureties. 

123. Imprisonment in default of security. 

Proceedings when to he laid before High Court or Court of Session. 
Kind of imprisonment. 

124?. Power to release persons imprisoned for failing to give security. 

125. Power of District Magistrate to cancel any bond for keeping the 

Peace. ^ ^ 

126. Discharge of sureties. 


127. 

128. 

129. 

130. 


131. 

132. 


133. 

134. 

135. 

136. 

137. 

138. 

139. 

140. 


CHAPTER IX. 

Unlawful Assemblies. 

Assembly to disperse on command of Magistrate or Police-officer. 

Use of civil force to disperse. 

Use of military force, 

^"ty^o^officer commanding troops required by Magistrate 4o disperse 

Power of Commissioned Military officers to disperse assembly. 
Protection against prosecution for acts done under this chapter. 


CHAPTER X. 

Public Nuisances. 

Conditional order for removal of nuisance. 

Service or notification of order. 

Person to whom order i, addressed to obey, or show cause or claim 

Consequence of his failing to do so. 

Procedure where he appears to show cause. 

Procedure where he claims jury. 

Procedure where jury fi.d. Magietrete'e order to be reesouable. 
Procedure on order being made absolute: 

Consequences of disobedience to order. 
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Sections. 

141. Procedure on failure to appoint jury or omission to return verdict. 

142. Injunction pending inquiry. 

143. Magistrate may prohibit repetition or continuance of public 

nuisances. 

CHAPTER XI. 

Temporary Orders ih Urgent Cases. 

]44. Power to issue order absolute at once in urgent cases of nuisance. 

CHAPTER XII. 

Disputes as to Immoveable Property. 

145. Procedure where dispute concerning land, cf?c., is likely to cause 

'breach of peace. 

Inquiry as to possession. 

Party in possession to retain possession until legally evicted. 

146. Power to attach subject of dispute. 

147. Disputes concerning easements, <&c. 

148. Local inquiry. 

Order as to costs. 

CHAPTER XIII. 

Preventive Action of the Police. 

149. Police to prevent cognizable offences. 

150. Information of design to commit such offences. 

151. Arrest to prevent such offences. 

o2. Prevention of injury to public propert3^ 

153. Inspection of weights and measures. 


PART V. 

Information to the Police and their Powers to Investigate, 


CHAPTER XIV. 

154. Information in cognizable cases. 

165. Information in non -cognizable cases. 

Investigation into non-cognizable cases. 
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Sections. 

156. Investigation into cognizable cases. 

157. Procedure where cognizable offence suspected. 

(a) Where local investigation dispensed with. 

(i) Where Police-officer in charge sees no sufficient ground for inves- 
tigation. 

158. Reports under section 157 how submitted. 

159. Power to hold investigation or preliminary inquiry. 

160. Police officer’s power to require attendance of witnesses. 

161. Examination of witnesses by Police. 

162. Statements to Police not to be signed or admitted in evidence. 

163. No inducement to be offered. 

164 Power to record statements and confessions. 

165. Search by Police-officer. 

166. When officer in charge of Police-station may require another to issue 
search warrant. 

167. Procedure when investigation cannot be completed in twenty-fo'ur hours , 

168. Report of investigaticu by subordinate Police-officer. 

169. Release of accused when evidence deficient. 

170. Case to be sent to Magistrate when evidence is sufficient. 

171. Complainants and witnesses not to be required to accompemy Police- 

officer. 

Complainants and witnesses not to be subjected to restraint. 

Recusant complainant or witness may be forwarded in custody. 

172. Diary of proceedings m investigation. 

173. Report of Police-officer. 

174 Police to inquire and report on suicide, cfcc. 

175. Power to summon persons, 

176. Inquiry by Magistrate into cause of death. 

Power to disinter corpse. 

PART VI. 

Proceedings in Prosecutions. 

CHAPTER XV. 

Of the Jurisdiction of the Criminal Courts in 
Inquiries and Trials. 

A. — Place of Inquiry or Trial. 

177. Ordinary place of inquiry and trial. 

178. Power to (^der cases to be tried in different Sessions divisions. 
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Sections. 

179. Accused triable in district where act is done, or where consequence 

ensues. 

180. Place of trial where act is offence by reason of relation to other 

offence. 

181. Bein^ a thug or belonging to a gang of dacoits, escape from custody, 

<&c. 

Criminal misappropriation and criminal breach of trust. 

Stealing. 

182. Place of inquiry or trial where scene of offence is uncertain, 
or not in one district only ; 

or where offence is continuing; 
or consists of several acts. 

183. offence committed on a journey. 

184>. Offences against Railway, Telegraph, Post Office and Arms Acts. 

185. High Court) to decide, in case of doubt, district where inquiry or 

• trial shall take place. 

186. Power to issue summons or warrant for offence committed beyond 

local jurisdiction. 

Magistrate’s procedure on arrest. 

187. Proc^edure where warrant issued by subordinate Magistrate. 

188. Liability of British subjects for offences committed out of British India. 
Political Agent to certify fitness of inquiry into charge. 

189. Power to direct copies of depositions and exhibits to be receive d in 

evidence. 

190. ‘‘Political Agent” defined. 

B. — Conditions requisite for Initiation of Proceedings. 

191. Cognizance of offences by Magistrates. 

192. Transfer of cases by Magistrates. 

193. Cognizance of offences by Courts of Session. 
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by Assistant Sessions Judges. 
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195. Prosecution for contempts of lawful authority of public servants. 
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Prosecution for certain offences relating to documents given in 

evidence. 

Nature of sanction necessary. 

196. Prosecution for offences against the State. 

197. Prosecution of Judges and public servants. 

Power of Government as to prosecution. 

198. Prosecution for breach of contract, defamation and offences against 

marriage. 

199. Prosecution for adultery or enticing a married womapi 
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CHAPTER XVI. 

Of Complaints to Magistrates. 

Sections. 

200. Examication of complainant. 

201. Procedure by Magistrate not competent to take cognizance of the 

case. 

202. Postponement of issue of process. 

203. Dismissal of complaint, 

CHAPTER XVIL 

Of the Commencement of Proceedings before Magistrates. 

204. Issue of process. 

205. Magistrate may dispense with personal attendance of accused. 

CHAPTER XVIIL 

Of Inquiry into Cases triable by the Court -of Session or 

High Court. 

206. Power to commit for trial. 

m 

207. Procedure in inquiries preparatory to commitment. 

208. Taking of evidence produced. 

Process for production of further evidence. 

209. When accused person to be discharged. 

210. When charge is to be framed. 

Charge to be explained, and copy furnished, to accused. 

211. List of witnesses for defendb on trial. 

Further list, 

212. Power of Magistrate to examine such witnesses. 

213. Order of commitment. 

214. Person charged outsiRe Presidency-towns jointly with European 

British subject. 

215. Quashing commitments under section 213 or 214. 

216. Summons to witnesses for defence when accused is committed. 

Refusal to summon unnecessary witness unless deposit made. 

217= Bond of complainants and witnesses. 

Detention in custody in case of refusal to attend or to execute bond 

218. Commitment when to be notified. 

Charge, Sc, to be forwarded to High Court or Court of Session. 
English translation to be forwarded to High Court. 

219. Power to summon supplementary witnesses. 

220. Custody of accused pending trial. 

16 
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CHAPTER XIX. 

Of the Charge. 

Form of charges. 

Sections. 

221. Charge to state offence. 

Specific name of offence sufficient description. 

How stated where offence has no specific name. 

What implied in charge. 

Language of charge. 

Previous conviction when to be set out. 

222. Particulars as to time place and person. 

223. When manner of committing offence must be stated. 

224. Words in charge taken in sense of law under which offence is 

punishable. 

225. Effect of errors. 

226. Procedure on commitment without charge or with imperfect charge. 

227. Court may alter charge. 

228. When trial may proceed immediately after alteration. 

229. When new trial may be directed, or trial suspended. 

230. Stay of proceedings if prosecution of offence in altered charge require 

picvious sanction. 

231. Recall of witnesses when charge altered. 

232. Effect of material error. 

Joinder of Charges, 

233. Separate charges for jiistinct offences. 

234. Three offences of same kind within year may be charged together. 

235. I. Trial for more than one offence, • 

II. Offence falling within two definitions. 

III. Acts constituting one offence, but constituting when combined 
a different offence. 

236. Where it is doubtful what offence has beoji committed. 

237. When a person is charged with one offence, he can be convicted of 

another, 

238. When offence proved included in offence charged. 

239. What persons may be charged jointly. 

240. Withdrawal of remaining charges on conviction on one of several 

charges. 

CHAPTER XX. 

Of the Trial of Summons cases by Magistrates. 

241. Procedure in summons-cases. 

242. Substance of accusation to be stated. 
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Sections. 

243. Conviction on admission of truth of accusation. 

244. Procedure when no such admission is made. 

245. Acquittal. 

Sentence. 

246. Finding not limited by complaint or summons. 

247. Non-appearance of complainant. 

248. Withdrawal of complaint. 

249. Power to stop proceedings when no complainant. 

250. Frivolous or vexatious complaints. 

Recovery of compensation. 

CHAPTER XXL 

Of the Trial of Warrant-cases by Magistrates. 

251. Procedure in warrant-cases. 

252. Evidence for prosecution. • 

253. Discharge of accused. 

254. Charge to be framed when offence appears proved. * 

255. Plea. 

256. Defence, . 

257. Process for compelling production of c\idencc at instance of accused. 

258. Acquittal. 

Conviction. 

259. Absence of complainant. 

CHAPTER XXIL 

Of Summary Trials. 

260. Power to try summarily. 

261. Power to invest Bench of Magistrates invested with less power. 

262. Procedure for summons and warrant-cases applicable. 

Limit of imprisonment. 

263. Record in cases where there is no appeal. 

264. Record in appealable cases. 

265. Language of record and judgment. 

Bench may be authorized to employ clerk. 

CHAPTER XXIII. 

Of Trials before High Courts and Courts of Session. 

A , — Preliminary, 

266. '' High Court” defined. 

267. Trials before High Court to be by jury. 
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Sections. 

268. Trials before Court of Session to be by jury or with assessors. 

269. Local Government may order trials before Court of Session to be 

by jury. 

270. Trial before Court of Session to be conducted by Public Prosecutor, 

B. — Commencement of Proceedings, 

271. Commencement of trial. 

Plea of guilty. 

272. Refusal to plead or claim to be tried. 

Trial by same jury or assessors of several offenders in succession, 

273. Entry on unsustainable €barge. 

Effect of entry. 

G. — Choosing a Jury, 

274?. Number of jury. 

275. Jury for trial of persons not Europeans or Americans before Court of 

Session. 

276. Jurors to be chosen by lot 
Proviso. 

Existing practice maitained. 

Persons not summoned when eligible 
Trial s^before special jurors. 

277. Names of jurors to;be called. 

Objection to jurors. 

Objection without grounds stated. 

278. Grounds of objection. 

279. Decision of objection. 

Supply of place of juror against whom objection allowed. 

280. Foreman of jury. 

281. Swearing of jurors. 

*:82. Procedure when juror ceases to attend, &c. 

283. Discharge of jury in case of sickness of prisoner. 

D, — Choosing Assessors, 

284?. Assessors how chosen. 

285. Procedure when assessor is unable to attend. 

E, — Trial to Close of Cases for Prosecution and DefencCr 

286. Opening case for prosecution. 

Examination of witnesses. 

287. Examination of accused before Magistrate to be evidence. 

288 # Evidence given at preliminary inquiry admissible. 
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Sections. 

289. Procedure after examinadon of witnesses for prosecution. 

290. Defence. 

291. Right of accussed as to examination and summoning of witnesses. 

292. Prosecutor’s right of reply. 

293. View by jury cr assessors. 

294. When juror or assessor may be examined. 

295. Jury or assessors to attend at adjourned sitting. 

296. Locking-up jury. 

F. — Conclusion of Trial in Cases tried by Jury, 

297. Charge to jury. 

298. Duty of Judge. 

299. Duty of jury. 

300. Retirement to consider. 

301. Delivery of verdict. 

302. Procedure where jury differ. * 

303. Verdict to be given on each charge. , 

Judge may question jury. 

Questions and answers to be recorded. 

304. Amending verdict, • 

305. Verdict in High Court when to prevail. 

Discharge of jury in other cases. 

306. Verdict in Court of Session when to prevail. 

307. Procedure where Sessions Judge disagrees with verdict. 

G, — Re4rial of Accused after Discharge of Jury. 

308. Re-trial of accused after dfscharge of jury. 

H, — Conclusion of Trial in Cases tried ivith Assessors, 

309. Delivery of opinions of assessors. 

Judgment. 

I. — Procedure in Case of previous Conviction. 

310. Procedure in case of previous conviction, 

J, — List of jurors for High Courts and summoning Jurors for that Court, 

311. Jurors’ book. 

Exemption of special jurors. 

312. Number of special jurors. 

813. Lists of common and special jurors. 

Discretion of officer preparing lists. 

314. Publication of lists, preliminary and revised/ 
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Sections. 

315. Number of jurors to be summoned in Presidency-town. 
Supplementary summons. 

316. Summoning jurors outside the Presidency-towns. 

317. Military Jurors. 

318. Failure of jurors to attend. 

K, — List of Jurors and Assessors for Court of Session, anJ:summonin(j‘ 
Jurors and Assessors for that Court. 

319. Liability to serve as jurors or assessors. 

320. Exemptions. 

321. List of jurors and assessors. 

322. Publication of list. 

323. Objections to list. 

324. Revision of list. 

325. Annual revision of list. 

326. District Magistrate to summon jurors and assessors. 

327. Power to summon another set of jurors or assessors. 

328. Form and service of summons. 

329. When Government or railway servant may be excused. 

330. Courb’may excuse attendance of juror or asssessor. 

331. List of jurors and assessors attending. 

332. Penalty for non-attendance of juror or assessor. 

L, — Special Provisions for High Courts. 

333. Power of Advocate General to stay prosecution. 

334. Time of holding sittings. 

335. Place of holding sittings. 

Notice of sittings. 

336. Place of trial of European British subjects. 


CHAPTER XXIV. 

General Provisions as to Inquiries and Trials. 

337. Tender of pardon to accomplice. 

338. Power to direct tender of pardon. 

339. Commitment of person to whom pardon has been tendered. 

340. Right of accused to be defended. 

341. Procedure where accused does not understand proceedings. 

342. Power to examine the accused. 

343. No influence to be used to induce disclosures. 
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Sections. 

344. Power to postpone or adjourn proceedings. 

Remand. 

Reasonable cause for remand. 

345. Compounding offences. 

346. Procedure of Provincial Magistrate in cases which he cannot dispose of. 

347. Procedure when, after commencement of inquiry or trial, Magistrate 

finds case should be committed. 

348. Trial 0^ persons previously convicted of offences against coinage, 

stamp -law or property. 

349. Procedure when Magistrate cannot pass sentence sufficiently severe. 

350. Conviction or commitment on evidence partly recorded by one Magis- 

trate and partly by another. 

351. Detention of offenders attending Court. 

352. Courts to be open. 

CHAPTER XXV. 

Of the Mode of Taking and Recording Evidence in Inquiries 

AND Trials. 

353. Evidence to be taken in presence of accused. 

354. Manner of recording evidence outside Presidency-towns. 

355. Record in summons-cases, and in trials of certain offences by first and 

second class Magistrates. 

356. Record in other cases outside Presidency-towns. 

Evidence given in E iiili-h. 

Memorandum when evidence not taken down by the Magistrate or 
Judge himself. 

357. Language of record of evidence. 

358. Option to Magistrate in cases under section 355. 

359. Mode of recording evidence under section 356 or section 357. 

360. Procedure in regard to such evidence when completed. 

361. Interpretation of evidence to accused or his pleader. 

362. Record of evidence in Presidency Magistrates' Courts. 

363. Remarks respecting demeanour of witness. 

364. Examination of accused how recorded. 

365. Record of evidence ir High Court 

CHAPTER XXVI. 

Of the Judgment. 

366. Mode of^delivering judgment. 

367. Language of judgment 
Contents of judgment. 

Judgment in alternative. 
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Sections. 

368. Sentence of death. 

Sentence of transportation. 

369. Court not to alter judgment. 

370. Presidency Magistrate’s judgment. 

371. Judgment to be explained and copy given to accused. 

Case of person sentenced to death. 

372. Judgment when to be translated. 

373. Court of Session to send copy of finding and sentence to District 

Magistrate. 

CHAPTER XXVII. 

Of the Submission of Sentences for Confirmation. 

374. Sentence of death to be submitted by Court of Session. 

375. Power to direct further inquiry to be made or additional evidence to 

■ be taken. 

376. Power of High Court to confirm sentence or annul conviction. 

377. Confirmation or new sentence to be signed by two Judges. 

378. Procedure in case of difference of opinion. 

379. Procedure in cases submitted to High Court for confirmation. 

380. Confirmation of sentence of Assistant Sessions Judge or Magistrate 

acting under section 34. 


CHAPTER XXVIII. 

Of Execution. 

381. Execution of order passed under section 376. 

382. Postponement of capital sentence on pregnant woman. 

383. Execution of sentences of transportation or imprisonment in other 

cases. 

884. Direction of warrant for execution. 

385. Warrant with whom to be lodged. 

386. Warrant for levy of fine. 

387. Effect of such warrant. 

388. Suspension of execution of sentence of imprisonment. 

389. Who may issue warrant. 

390. Execution of sentence of whipping only. 

391. Execution of sentence of whipping, in addition to imprisonment. 

392. Mode of inflicting punishment. 

Limit of number of stripes. 

393. Not to be executed by instalments. 

Exemptions. 
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Sections. 

394. Whipping not to be inflicted if offender not in fit state of health. 
Stay of^execution. 

395. Procedure if punishment cannot be inflicted under section 394. 

396. Execution of sentences on escaped convicts. 

397. -Sentence on offender already sentenced for another offence. 

398. Saving as to sections 396 and 397. 

399. Confinement of youthful offenders in reformatories. 

400. Return of warrant on execution of sentence, 

CHAPTER XXIX. 

Of Suspensions, Remissions and Commutations of Sentences. 

401. Power to suspend or remit sentences. 

402. Power to commute punishment. 

CHAPTER XXX. 

Of Previous Acquittals or CoNVK^TaoNs. 

403. Persoii once convicted or acquitted not to be tried for same offence, 


PART TIL 

Of Appeal, Reference and Revision. 

• — — 

CHAPTER XXXI. 

Of Appeals. 

404. Unless oth'erVise provided, no appeal to lie. 

405. Appeal from order rejecting application for restoration of attached 

property. 

406. Appeal from order requiring security for good behaviour. 

407. Appeal from sentence of Magistrate of the second or third class. 
Transfer of appeals to first class Magistrate. 

408. Appeal from sentence of Assistant Sessions Judge or Magistrate 

of the first class. 

409. Appeals to CoUrt of Session how heard. 

410. Appeal from sentence of Court of Session. 

411. Appeal from sentence of Presidency Magistrate. 

412. No appeal in certain cases when accused pleads guilty. 

413. No appeal in petty cases. 

414. No appeal from certain summary convictions. 

415. Proviso to sections 413 and 414. 

416. Saving of sentences on European British subjects. 

17 
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Sections. 

417. Appeal on behalf of GovernmeDt in case of acquittal. 

418. Appeal on wbat matters admissible. • 

419. Petition of appeal. 

420. Procedure when appellant in jail. 

421. Summary rejection of appeal. 

422. Notice of appeal. 

423. Powers of Appellate Court in disposing of appeal, 

424. Judgments of subordinate Appellate Courts. 

425. Order by High Court on appeal to be certified to lower Court. 

426. Suspension of sentence pending appeal, 

Belease of appellant on bail. 

427. Arrest of accused in appeal from acquittal. 

428. Appellate Court may take further evidence or direct it to be taken. 

429. Procedure where Judges of Court of appeal are equally divided. 

430. Finality of orders on appeal. 

431. Abatement of appeals. 

CHAPTER XXXII. • 

Of Reference and Revision. 

432. Reference by Presidency Magistrate to High Court. 

433. Disposal of case according to decision of High Court. 

Direction as to costs. 

434. Power to reserve questions arising in original jurisdiction of High Court 
Procedure when question reserved. 

435. Power to call for records of inferior Courts. 

436. Power to order commitment. 

437. Power to order inquiry. 

438. Report to High Court. 

439. High Court's powers of revision. 

440. Optional with Court to hear parties. 

441. Statement by Presidency Magistrate of grounds of his decision to be 

considered by High Court. 

442. High Court’s order to be certified to lower Court or Magistrate. 

PART VIII. 

Special Proceedings. 

CHAPTER XXXIII. 

Criminal Proceedings against Europeans and Americans. 

443. Magistrates who may inquire into and try charges against European 

British subjects. 
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Sections. 

444. Sessions Judge to bean European British subject. 

Assista# Sessions Judge to hava held office for three years and to be 
specially empowered. 

445. Cognizance of offence committed by European British subject. 

446. Sentences which may be passed by provincial Magistrates. 

447. When commitment is to be to Court of Session and when to High 

Court. 

448. Trial of offences of which one is, and the others are not, punishable 

with death or transportation for life. 

449. Sentences which may be passed by Court of Session. 

Procedure when Sessions Judge finds his powers inadequate. 

450. Procedure when Sessions Judge is not an European British subject. 

451. Mixed jury for trial of European British subjects. 

452. Trial of European British subject and Native jointly accused. 

When Native may claim separate trial. 

453. Procedure on claim of person to be dealt with as Europeafta British 

subject. 

454. Failure to plead status a waiver. 

455. Trial under this chapter of person not an European British subject. 

456. Right of European British subject unlawfully detained tp apply for 

order to be brought before High Court. 

457. Procedure on such application. 

458. Territories throughout which High Court may issue such orders. 

459. Application of Acts conferring jurisdiction on Magistrates or Courts 

of Session. 

460. Jury for trial of Europeans or Americans. 

461. Jury when Eiiropean or American charged jointly with one of anothe*. 

race. 

462. Summoning and empanelling jurors under section 451 or 460. 

463. Conduct of criminal proceedings against European British subjects* 

&c. 


CHAPTER XXXIV. 

Lunatics. 

464. Procedure in case of accused being lunatic. 

465. Procedure in case of person committed before Court of Session or 

High Cqurt being lunatic. 

466. Release of lunatic pending investigation or trial. 

Custody of lunatic. 

467. Resumption of inquiry or trial. 

468. Procedure on accused appearing before Magistrate or Court. 

469. When accused appears to have been insane. 

470. Judgment of acquittal on ground of lunacy. 
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Sections. 

471. Person acquitted on such ground to be kept in safe custody. 

472. Lunatic prisoners to be visited by Inspector-General, m 

473. Procedure where lunatic prisoner is reported capable of making his 

defence. 

474. Procedure where lunatic confined under section 466 or 471 is declared 

fit to be discharged. 

475. Delivery of lunatic to care of relative. 


CHAPTER XXXV 

Proceedings in case of certain Offences affecteng the 
Administration of Justice. 

476. PjMcednre in cases mentioned in section 195. 

477. Power of Court of Session as to such offences committed before itself. 

478. Power of Civil and Revenue Courts to complete investigation and 

commit to High Court or Court of Session. 

479. Procedure of Civil Court in such cases. 

480. Procedure in certain cases of contempt. 

481. Record in such cases. 

482. Procedure where Court considers that case should not be dealt with 

under section 480. 

483. When Registrar or Sub-Registrar to be deemed a Civil Court within 

sections 480 and 482. 

484. Discharge of offender on submission of apology. 

485. Imprisonment or committal of person refusing to answer or produce 

document. 

486. Appeals from convictions in contempt-cases. 

487. Certain Judges and Magistrates not to try offences referred to in 

section 195 when committed before themselves. 


CHAPTER XXXVI. 

Of the Maintenance of Wives and Children. 

488. Order for maintenance of wives and children. 
Enforcement of order. 

Proviso. 

489. Alteration in allowance. 

490. Euforceiiicnt of order of maintenance. 
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CHAPTER XXXVII. 

Directions of the Nature of a “Habeas Corpus.'' 
Sections. ^ 

491. Power to issue directions of the nature of a habeas corpus. 

PART IX. 

Supplementary Provisions. 

CHAPTER XXXVIII. 

Of the Public Prosecutor. 

492. Power to appoint Public prosecutors. 

493. Public prosecutor may plead in all Courts in cases under his charge. 
Pleaders, privately instructed, to be under his direction. • 

494. Effect of withdrawal from prosecution. 

495. Permission to conduct prosecution. 


CHAPTER XXXIX. 

Of Bail. 

496. Bail to be taken in case of bailable offence. 

497. When bail may be taken in casp of non-bajlable offence. 

498. Power to direct admission to bail or reduction of bail. 

499. Bond of accused and sureties. 

500. Discharge from custody. 

501. Power to order sufficient bail when that first taken is insufficient. 

502. Discharge of sureties. 


CHAPTER XL. 

Op Commissions for the Examination of Witjs esses. 

503. When attendance of witness may be dispensed with. 

Issue of CQmmission, and procedure thereunder. 

504. Commission in case of witness being within Presidency-town. 

505. Parties may examine witness. 

506. Power of Provincial Subordinate Magistrate to apply for issue of 

commission. 

507. Return of commission. 

508. Adjournment of inquiry or trial. 
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CHAPTER XLI. 
Special Rules of Evidence. 


Sections. 

509. Deposition of medical witness. 

Power to summon medical witness. 

610. Report of Chemical Examiner. 

611. Previous conviction or acquittal how proved. 

512. Record of evidence in absence of accused. 

CHAPTER XLII. 

Provisions as to Bonds. 

513. Deposit instead of recognizance. 

614. Procedure on forfeiture of bond. 

515. Appeals from, and revision of, orders under section 514. 

516. Power to direct levy of amount due on certain recognizances. 


CHAPTER XLIII. 

Of the Disposal of Property. 

517. Order for disposal of property regarding which offence committed. 

518. Order may take form of reference to District or Sub-Divisional 

Magistrate. 

519. Payment to innocent purchaser of money found on accused. 

520. Stay of order under section 617, 518 'or 519. 

521. Destruction of libellous and other matter. 

622. Power to restore possession of immoveable property. 

623. Procedure by police upon seizure of property taken under section 51 

or stolen. 

Procedure where owner of property seized unknown. 

624. Procedure where no claimant appears within six months. 

525. Power to sell perishable property. 


CHAPTER XLIV. 

Op the Transfer op Criminal Cases. 

626. High Court may transfer case, or itself try it. 

Notice to Public Prosecutor of application under this section. 

627. Power of Governor-General in Council to transfer criminal cases and 

appeals. 
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Sections. 

528. Distfict or Sub-Divisional Magistrate may withdraw or refer cases. 
Power tp authorize District Magistrate to withdraw classes of cases. 


CHAPTER XLV. 

Of Irregular Proceedings. 

529. Irregularities which do not vitiate proceedings. 

630. Irregularities which vitiate proceedings. 

531. Proceedings in wrong place. 

582. When irregular commitments may be validated. 

533. Non-compliance with provisions of sections 164* or 364. 

534. Omission to ask question prescribed by section 454, clause 2. 

535. Effect of omission to prepare charge. 

636. Trial by jury of offence triable with assessors. 

Trial with assessors of offence triable by jury. 

537. Finding or sentence when reversible by reason of error or omission 

in charge or other proceedings. 

538. Distress not illegal nor distrainer a trespasser for defect or want of 

form in proceedings. 

CHAPTER XLVI. 

Miscellaneous. 

539. Courts and persons before whom affidavits may be sworn. 

540. Power to sui^mon material^ witness, or examine person present. 

541. Power to appoint place of imprisonment. 

542. Power of Presidency Magistrate to order prisoner in jail to be brought 

up for examination. 

543. Interpreter to be bound to interpret truthfully. 

544. Expenses of complainants and witnesses. 

645, Power of Court to pay expenses or compensation out of fine, 

546. Payments to be taken into account in subsequent suit. 

647. Moneys ordered to be paid recoverable as fines. 

548. Copies of proceedings. 

549. Delivery to-military authorities of persons liable to be tried by Court- 

martial. 

Apprehension of such persons. 

550. Powers of sup^ior officers of police. 

551. Power to compel restoration of abducted females. 

552. Compensation to person groundlessly given in charge in Presidency- 

town. 
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Sections. 

553. Power of chartered High Coarts to make rules for inspection of re- 

cords of subordinate Courts. 

Power of other High Courts to make rules for other purposes. 

554. Forms. 

555. Case in which Judge or Magistrate is personally interested. 

556. power to decide language of Courts. 

557. Powers of Governor General in Council and Local Government ex- 

ercisable from time to time. 

558. Pending cases. 


^Schedule I. — Enactments repealed. 

Schedule II. — Tabular Statement of offences. 

Schedule III. — Ordinary powers of Provincial Magistrates. 

Schedule IV. — Additional powers with which Provincial Magistrates 
may be invested. 

Schedule V.— Forms. 



THE 


CODE OF CRIMINAL PROCEDURE 

BEING 

Act No. X of 1882. 


Passed by the Governor General of India in Council. 

( Received the assent of the Governor General on the 6th March, 1882.) 


An Act to consolidate and amend the law relating to Criminal 

Procedure. 

Whereas it is expedient to consolidate and 
Preamble. amend the law relating to Criminal Procedure ; It is 

hereby enacted as follows ; — 

PART I. 

PRELIMINARV. 


CBAPTER I 

Short title be Called The Code of Cri- 

Commencement. minal Procedure, 1882” : and shall come into force 

on the first day of January, 1883 ; 

It extends to the whole of British India ; but, in the absence of any 
Local extent. specific provision to the contrary, nothing herein 

contained shall affect any special or local law now 
in force, or an}^ special jurisdiction or power conferred, or any special form 
of procedure prescribed, by any other law now in force, or shall apply to — 

(а) The Commissioners of Police in the towns of Calcutta, Madras and 
Bombay, or the police in the towns of Calcutta and Bombay; 

(б) any officer duly authorized to try petty offences in military bazdra 
at cantonments and stations occupied by the troops of the Presidencies of 
Fort St. George and Bombay respectively ; 

(c) heads of villages in the Presidency of Fort St. George ; or 
village Police-officers in the Presidency of Bombay : 

(e) and nothing in sections 174, 175 and 176 shall apply to the police 
la the town of Madras. ^ 


IS 
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[Act X. 


2. On and from the first day of January, 1883, the enactments men- 
_ , . , . tioned in the first schedule shall be repealed to the 

epea o enac men s. extent Specified in the third column thereof, but 

not so as to restore any jurisdiction or form of procedure not then existing 
or followed, or to render unlawful the continuance of any confinement which 
is then lawful. 


Notifications &c., under 
repealed Acts. 


All notifications published, proclamations issued, powers conferred, 
forms prescribed, local limits defined, sentences 
passed and orders, rules and appointments made, 
under any enactment hereby repealed, or under any 
enactment repealed by any such enactment, and which are in force immediately 
before the first day of January, 1883, shall be deemed to have been respec- 
tively published, issued, conferred, prescribed, defined, passed and made 
under the corresponding section of this Code. 

3. In every enactment passed before this Code comes into force, in 
Hefercnccs to Code of which reference is made to, or to any chapter or 
Criminal Procedure and section of, the Code of Criminal Procedure, Act No. 
other repealed enactments. XXV of 1861, or Act No. X of 1872, or to any other 
enactment hereby repealed, such reference shall, so far as njay be practic- 
able, be taken to be made to this Code or to its corresponding chapter or 
section. 

In every enactment passed before this Code comes into force the expres- 
sions “ Officer exercising (or ‘having') the powers 
(or ‘the full powers') of a Magistrate", “ Subordinate 
Magistrate, first class", and “ Subordinate Magis- 
trate, second class”, shall respectively be deemed to mean Magistrate of 
the first class”, “ Magistrate of the second class”, and Magistrate of the 
third class”; the expression “ Magistrate of a division of district” shall be 
deemed to mean ** Sub-divisional Magistrate,” the expression “ Magistrate 
of the district” shall be deemed to mean “ District Magistrate”, and the 
egression “ Magistrate of Police” shall be deemed to mean “ Presidency 
Magistrate.” 

i. In this Code the following words and expressions have the follow- 
ing meanings, unless a different intention appears 
from the subject or context : — 


Expressions 

Acts. 


in former 


Interpretation-clause. 


(a) “ Complaint'* means the allegation made orally or in writing to a 

. Magistrate, with a view to his taking action under 

“ Comp am . Code, that some person, whether known or un- 

known, has committed an offence ; but does not include the report of a 
Police-officer ; 

(h ) “ Investigation” includes all the proceedings under this Code for 

“inv f t' ”• the 'collection of evidence conducted by the police 

ves iga^ion . person (other than a Magistrate or Police- 

officer) who is^ authorized by a Magistrate in this behalf: 


“ Inquiry”: 


♦ Judicial proceeding”: 


(c) “Inquiry” includes every inquiry conducted 
under this Code by a Magistrate or Court : 

(d) “Judicial proceeding” means any proceed- 
ing in the course of which evidence is or may be 
legally taken : 
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‘ Province”: 


‘ High Court” 


‘Chief Justice” 


(e) “ Wiiting” and “ written” include printing”, lithography”, pho- 
. tography”, “ engraving”, and every other mode in 

riting and written. 'which V’ords or figures can be expressed on paper 
or on any substance : 

(f) “Sub-division” means a sub-division made 
Sub-division”: Oode^f a District : 

. (g) Province” means the territories for the 

rovmce : i\xnQ being under the administration of any Local 

Government : 

(h) Presidency-town” means the local limits for the time .being of 

the ordinary original civil jurisdiction of the High 
Presidency-town”: Court of Judicature at Fort William, Madras or 

Bombay : 

(i) ^‘High Court” means, in reference to proceedings against European 

,, British subjects, or persons jointly charged with 

European British subjects, the High Court of Judi- 
cature at Fort William, Madras and Bombay, the High Court of Judicature 
for the North-Western Provinces, the Chief Court of the Punjab and the 
Recorder of Rangoon : 

In other cases “ High Court” means the highest Court of criminal 
appeal or revision for any local area ; 

or, where no ^uch Court is established under any law for the time 
being in force, such officer as the Governor General in Council may appoint 
in this behalf : 

(j)* Chief Justice” incl&des also the senior 
“ Chief Justice”; Judge of the Chief Court of the Punjab and the 

Recorder of Rangoon. 

(h) ‘^Advocate General” includes also a Government Advocate, or, 
where there is no Advocate General or Government 
“ Advaeate General”: Advocate, such officer as the Local Government may, 

from time to time, appoint in this behalf : 

(1) “ Clerk of the Crown” includes any officer specially appointed by 

1 r the Cheif Justice to discharge the tunctious given 

Clerk of the Crown”: Clerk of the Crown : 

{m) ” Public Prosecutor” means any person appointed under section 

492, and includes any person acting under the 
“ Public Prosecutor”; directions of a Public Prosecutor ; and any person 
conducting a prosecution on behalf of Her Majesty 
in any High Court in the exercise of its original criminal jurisdiction ; 

(n) “ Pleader” used with reference to any proceeding in any Couit, 

means a pleader authorized under any law for the 
“Pleader”; time being in force to practise in such Court, and 

includes (1) an advocate, a vakil and an attorney 
of a High Court so authorized, and (2) any mukhtar or other person ap- 
pointed with the permission of the Court to act in such proceeding ; 

(o) “ Police-station” means any post declared, generally or specially, by 

p „ the Local Geverment to be a Police-station for the 

0 ice-B a ion . purposes of this Code, and includes any local area 

specified by the *Local Government in this behalf; and “Officer in charge 
. of a Police-station” includes, when the officer in 

lolice-Btatiou’^ ° ^ charge of the Police-station is absent* from* the 
station house or unable from illness to perform his 


Advocate 


“ Advaeate General” 


‘ Clerk of the Crown” 


“Officer in charge of a 
1 olice-Btation”: 


• Act XI of 1889,. 
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dutieA 'the Police*officer present at the station hoii^^e vrho is next in rank 
to such officer and is above the rank of constable, or, when the Local 
Govern meat so directs, any other Police-officer so present ; 

(p) Offence” means any act or omission 
Offence”: made punishable by any law for the time being 

in force : 

(q) Cognizable offence” means an offence for, and “ cognizable case*^ 
means a case in, which a Police-officer, within or 
without the Presidency-towns, raa}^ in accordance 
with the second schedule, ar under any law for the 
time being in force, arrest without warrant : 

Non-cognizable offence” means an offence for, and “ non-cognizabfe 
,, case” means a case in, which a Police-officer, within 
"•Non-wSbirc^’V ' or without the Presidency-towus, may not arrest 
without warrant : 


“ Cognizable offence” 
“ Cognizable case”: 


(r) “ Bailable offence” means an offence shown as bailable in the 

second schedule, or which is made bailable by any 
other law for the time beinef in force ; and non- 
bailable- offence” means any other offence : 

(«) “ Warrant-case” means a case relating to an offence punishable 

with death, transportation or imprisonment for a 
term exceeding six months : 

(t) ‘‘Summons-case” means a case relating to an 
offence not so punishable : 

•‘European British subject’*- (u) “European British subject” means — 


“ Bailable offence”: 
Kuu-bailable offence”: 


“ Warrant case” 


“ Summons case”; 


(1) any subject o^ Her Majesty born, naturalized or domiciled in the 
United kingdom of Great Britain and Ireland, or in any of the European, 
American or Australian Colonies or Possessions of Her Majesty, or in the* 
Colony of New Zealand, or in the Colony of the Cape of Good Hope or 
Natal ; 

(2) any child or grand-child of any such person by legitimate descent 

(v) “ Chapter” m6ans a chaptei of this Code ; and 
“ Schedule” means a schedule hereto annexed : 

(w) “Place” includes also a house, building;, 
tent and vessel. 

Words which refer to acts done extend also to 
illegal omissions ; and 


“ Chapter”.* 

‘•Schedule”; 

“ Place.” 

Words referring to acts. 


all words and 

Words to have same 
meaning as in Penal Code. 


expressions used herein and defined in the Indian 
Penal Code^ and not hereinbefore defined, shall 
be deemed to have the meanings respectively attri- 
buted to them by that Code. 


5. All offences under the Indian Penal Code shall be inquired into and 
Tri.l of -offooce. un^er tried according to the provisions hereinafter con- 
Penal Code. tamed • and all offences under any other law shall 

Trial of offences against be inquired into and tried according to the same 
other laws. provisions, but subject to any enactment for the 

time being in force regultiliug the maimer or place of inquiring into or 
trying such offences, 
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PART II. 

Constitution and Powers of Criminal Courts and Offices. 


CHAPTER II. 


Classes 

Courts. 


of Criminal 


Of the Constitution of Criminal Courts and Offices. 

A, — Classes of Criminal Courts. 

6. Besides the High Courts and the Courts constituted under any law 
other than this Code for the time being in force, 
there shall be five clavsses of Criminal Courts in 
British India, namely : — 

I. — Courts of Session : 

IT. — Courts of Presidency Magistrates : 

III. — Courts of Magistrates of the first class : ■{ 

IV. — Courts of Magistrates of the second class : • 

V. — Courts of Magistrates of the third class. 


Sessions Divisions’ 


Districts. 


power to alter Divisions 
and Districtt. 


Existing Divisions and 
Districts maintained till 
altered. 

they are so altered. 

Presidency-towns to be 
deemed Districts. 

Power to divide Districts 
into Sub-divisions. 

Sub-division, and may 

Bx'sting Sub-divisions 
maintained. 


B . — Territorial Divisions. 

7. Every Province (excluding the Presidency- 
towns) shall be a Sessions Division, or shall consist 
of Sessions Divisions: 

and every Sessions Division shall, for the purposes 
of this Code, be a District or consist of Districts. 

The Local Government may alter the limits, or, 
with the previous sanction of the Governor General 
in Council, the number, of such Divisions and 
Districts.^ 

The Sessions Divisions and Districts existing 
when this Code comes into force shall be Sessions 
Divisions and Districts respectively, unless and until 

Every Presidency- town shall, for the purposes of 
this Code, be deemed to be a District. 

8. The Local Government may divide any Dis- 
trict outside the Presidency-towns into Sub-divi- 
sions^ or make any portion of any such District a 

alter the limits of any Sub-division. 

All existing Sub-divisions which are now usual- 
ly put under the charge of a Magistrate shall be 
deemed to have been made under this Code. 


C. — Courts and offices outside the Presidency-towns^ 

9. The Local Government shall establish a Court of Session for 

Court of Session every Sessions Division, and appoint a Judge of 

ession. Court. 
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It may also appoiDtJAdditional Sessions Judges, Joint Sessions Judges 
and Assistant Sessions Judges to exercise jurisdiction in one or more such 
Courts. 

All Courts of Session existing when this Code comes into force shall be 
deemed to have been established under this Act. 


10. In every District outside the Presidency-towns, the Local Govern- 
ment shall appoint a Magistrate of the first class, 
who shall be called the District Magistrate. 

consequence of the office of a District Magistrate 
becoming vacant, any officer succeeds temporarily to 
the chief executive administration of the District, 
such officer shall, pending the orders of the Local 
Government, exercise all the powers and perform all 
the duties respectively conferred and imposed by this Code on the District 
Magistrate. 

12. The Local Government may appoint as many persons as it thinks 
fit, besides the District Magistrate, to be Magistrates 
of the first, second or third class in any District out- 
side the Presidency-towns ; and the Local Govern- 
ment, or the District Magistrate, subject to the con- 
trol of the Local Government, may, from time to 
time, define local areas within which such persons may exercise all or any 
of the powers with which they may respectively be in\rested under this 
Code. 


District Magistrate. 

11. Whenever," in 

.Officers temporarily suc- 
ceeding to vacancies in 
office of District Magis- 
trate. 


Subordinate Magistrates. 


Local limits of their ju 
riadiction. 


Except as otherwise provided by such definition, the jurisdiction and 
powers of such persons shall extend throughout such District. 

13. The Local Government may place any Magistrate of the first or 
Power to put Magistrate second class in charge of a Sub-division, and relieve 
in charge of Sub-division. him of the charge as occasion requires. 

Such Magistrates shall be called Sub-divisional Magistrates. 

Delegation of powers to The Local Government may, delegate its powers 

District Magistrate. under this section to the District Magistrate. 

3 4. The Local Government may confer upon any person all or any of 
the powers conferred or conferrible by or under this 
Spec .1 Magistrates. Code on a Magistrate of the first, second or third 

class, in respect to particular cases or to a particular class or particular 
classes of cases, or in regard to cases generally, in any local area outside the 
Presidency-towns. 

Such Magistrates shall be called Special Magistrates. 

With the previous sanction of the Governor General in Council, the Local 
Government may delegate, with such limitations as it thinks fit, to any 
officer under its control the power conferred by the first paragraph of 
this section. 


No powers shall be conferred under this section on any Police-officer 
below the grade of Assistant District Superintendent, and no powers shall 
be so conferred except so far as may be necessary for preserving the peace, 
preventing crime and detecting, apprehending and detaining offenders in 
order to their being brought before a Magistrate, and for the performance 
by the officer of any other duties imposed upon him by any law €ur the time 
being in force. 
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15. The Local 

Benches of Magistrates. 


Government may direct 
in any place outside 


any two or more Magistrates 
the Presidency-towns to sit 
together as a Bench, and may by order invest such 
Bench with any of the powers conferred or conferrible by or under this Code 
on a Magistrate of the first, second or third class, and direct it to exercise 
such powers in such cases, or such classes of cases only, and within such 
local limits, as the Local Government thinks fit. 


Except as otherwise provided by any order under this section, every 
Powers exercisable by such Bench shall have the powers conferred by this 
Bench in absence of spe- Code on a Magistrate of the highest class to which 
ciai direction. gf j^g members who is present taking part 

in the proceedings as a member of the Bench belongs, and as far as practi- 
cable shall, for the purposes of this Code, be deemed to be a Magistrate of 
such class. 


Power to frame rules 
jjuidrtnce of Benches. 


for 


16. The Local Government may, or, subject to the control of the 
Local Government, the District Magistrate may, 
from time to time, make rules consistent with this 
Code for the guidance of Magistrates Benches in 
any District respecting the following subjects ; — 

(a) the classes of cases to be tried ; , 

(b) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trigkls ; 

(cf) the mode of settling differences of opinion which may arise between 
the Magistrates in session. 


17. All Magistrates appointed under sections 12, 13 and 14, and all 
Subordination of Ma- Benches constituted under section 15, shall be 
gistrates and Benches to subordinate to the District Magistrate, and he may. 
District Magistrate ; from time to time, make rules consistent with this 

Code as to the distribution of business among such Magistrates and 
Benches ; and 


every Magistrate (other than a Sub-divisipnal Magistrate) and every 
^ . Bench exercising powers in a Sub-division shall be 

trate^*^^ ivisiona agis- subordinate to the Sub-divisional Magistrate, sub- 
’ •* ject, however, to the general control of the District 
Magistrate. 

All Assistant Sessions Judges shall be subor- 
Subordination of Assis- dinate to the Sessions Judge in whose Court they 
Sess^onsXdge. exercise jurisdiction, and he may, from time to time, 

make rules consistent with this Code as to the 
distribution of business among such Assistant Sessions Judges. 

Neither the District Magistrate nor the Magistrates or Benches 
appointed or constituted under sections 12, 13, 14 and 15 shall be subor- 
dinate to the Sessions Judge, except to the extent and in the manner here- 
inafter expressly provided. 


D . — Courts of Presidency Magistrates. 


18. The Local Government shall, from time to time, appoint a suffi- 
cient number of persons (hereinafter <;alled presi- 
dency Magistrates) to be Magistrates for each of 
the Presidency-towns, and shall appoint one of such 
persons to be Chief Magistrate for each such town. 


Appointment of Presi- 
dency Magistrates, 
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Any two or more of such persons may (subject to the rules made by 
the Chief Magistrate under the power hereinafter conferred) i^it together 
as a Bench. 


19. Every Presidency Magistrate shall exercise jurisdiction in all 
places within the Presidency-town for which he is 
appointed and within the limits of the port of such 
town and of any navigable river or channel leading 
thereto, as such limits are defined under the law for the time being in force 
for the regulation of ports and port-dues. 


Bombay 

Sessions. 


20. Every Presidency Magistrate in the town of Bombay shall exercise 
all jurisdiction which, under any law in force irn- 

Court of Petty j^iediately before the first day of April, 1877, was 
exercised in that town by the* Court of Petty Sessions: 

Provided that appeals under the law for the time being regulating the 
municipality of Bombay shall lie to the Chief Magistrate only. 

21. Every Chief Magistrate shall exercise within theMocal limits of 

^ his iurisdiction all the powers conferred on him by 

le agis ra e. Code or which by any law or rule in force im- 

mediately before this Code comes into force are required to be exercised by 
any Senior or Chief Magistrate, and may, from time to time, with the previ- 
ous Sanction of the Local Government, make rules consistent with this^Code 
to regulate — 


( a) the conduct and distribution of business and the practice in the 
Courts of the Magistrates of the town ; 

('dj the times and places at which Benches of Magistrates shall 

sit ; 

(^cj the constitution of such Benches ; and 

(^dj the ‘mode of settling differences of opinion which may arise between 
Magistrates in session. 

— Justices of the Peace, 

, ^ 22. The Governor General in Council, so far as 

tbe MufaMal. ° regards the whole or any part of British India 

outside the Presidency -tow us, 

and every Local Government, so far as regards the territories subject 
to its administration (other than the towns aforesaid), 

may, by notification in the official Gazette, appoint such European 
British subjects as he or it thinks fit to be Justices of the Peace within and 
tor the territories mentioned in such notification. 


Justices of the Peace for 
the Presidency -towns. 


23. The Governor General in Council or the 
Local Government, so far as regards the town of 
Calcutta, 


and the Local Government, so far as regards the towns of Madras and 
Bombay, 

may, by notification in the official Gazette, appoint to be Jus- 
tices of the Peace within the limits of the town mentioned in such 
notification any persons resident within British India and not being the 
subjects of any foreign State whom such Governor General in Council or 
Local Government (as the case may be) thinks fit. 
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24. Every person now acting as a Justice of the Peace within and for 

. any part of British India other than the said towng, 

Peacer^^ Justices of the ^Qy commission issued by a High Court, shall 

be deemed to have been appointed under section 
22 by the Governor General in Council to act as a Justice of the Peace for 
the whole of British India other than the said towns. 

Every person now acting as a Justice of the Peace within the limits 
of an}^ of the said towns under any such commission shall be deemed to 
have been appointed under section 23 by the Local Government. 

25. In virtue of their respective offices, the Governor General, the 

Ordinary Members of the Council of the Governor 
<^eneral. the Judges of the High Courts and th.j 
Recorder of Rangoon are Justices of the Peace 
within and for the whole of British India. Sessions Judges and District 
Magistrates are Justices of the Peace within and for the whole of ..the terri- 
tories administered the Local Government under which they are serving, 
and the Presidency Magistrates are Justices pf the Peace within and for 
the towns of which the}^ are respectively Magistrates. 

F. — Suspension and Removal. • 

2G. All Judges of Criminal Courts other than 
Ot JuTgoTiud Uigh Courts established by Royal Charter, and 

all Magistrate!, may be suspended or removed from 
office by the Local Government. 

Provided that such Judores and Magistrates as now are liable to be 
suspended or removed from office by the Governor General in Council only, 
shall not be suspended oi removed from office by any other authority. 

27. The Governor General in Council may suspend or remove from 
office any Justice of the Peace appointed Iw him, 
i and the Local Government may suspend or remove 

" ■ " ‘ • fromofficeany Justice of the Peace appointed by it. 


CHAPTER III. 


Powers of Courts. 

A . — Description of offences cognizable by each Court, 

28. Subject to the other provisions of this Code, any ufTcnce under 
olfcnces under Penal the Indian Penal Code may be tiied by riie High 
’C’odc. Court or Court of Session or by any other Court by 

which such offence is shown in the eighth column of the second schedule to 
be triable. 

_ 29. Any offence under any other law shall, when 

Court is mentioned in this behalf in such law, 
be tried by such Court. 

*Wh^n no Court is so mentioned, it may be tried by the High Court or 
by any Court constituted under this Code; provided fhat — 

(a) no Magistrate of the fiist class shall try any such offcirce which is 
punishable with imprisonment for a term which may exceed seven years ; 

e 19 
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(6) no Magistrate of the second class shall try any such offence which 
is punishable with imprisonment for a term which may extend to three 
years; and 

(c) no Magistrate of the third class shall try any such offence which is 
punishable with imprisonment for a term which may extend to one year. 

30. In the territories respectively administered by the Lieutenant- 

Offences not punishable Governor of the Panjab and the Chief Commis- 
with death. sioners of Oudh, the Central Provinces, British 

Burma, Coorg and Assam, and in those parts of the other Provinces in 
which there are Deputy Commissioners or Assistant Commissioners, the 
Local Government may, notwithstanding anything contained in section 
29, invest the District Magistrate with power to try as a Magistrate all 
offences not punishable with death. 

B . — Sentences which may he passed by Courts of various Classes. 

Sentences which High 31 . A High Court may pass any sentence au- 
Courts and Sessions Judges thorized by law. 
may pass. •' 

A Sessions Judge, Additional Sessions Judge or Joint Sessions Judge 
may pass any sentence authorized by law ; but any sentence of death passed 
by any such Judge shall be subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence authorized by law, 
except a sentence of death or of transportation for a term exceeding seven 
years or of imprisonment for a term exceeding seven years ; but any 
sentence of imprisonment for a term exceeding four years, and any sentence 
of transportation* passed by an Assistant Sessions Judge shall be subject to 
confirmation by the Sessions Judge. 

Sentences which M&gis- S2. The Courts of Magistrates may pass the 
trates may pass. following sentences, namely : — 

(a) Courts of Presidency Magis- Imprisonment for a term not ex- 
trates and of Magistrates of the first ceeding two years, including such 
class : solitary confinement as is authorized 

by law ; 

Fine not exceeding one thousand 
rupees ; 

Whipping. 

(6) Courts of Magistrates of the Imprisonment for a term not exceed- 
eecond ^lass : ing six months, including such solitary 

confinement as is authorized by law ; 

Fine not exceeding two hundred 
rupees ; 

Whipping. 

(c ) Courts of Magistrates of the Imprisonment for a term not exceed- 
third class; ing one month ; 

Fine not exceeding fifty rupees. 

The Court of any Magistrate may pass any lawful sentence, combining 
any of the sentences which it is authorized by law to pass. 


Act X of 1886. 
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No Court of any Magistrate of the second class shall pass a sentence of 
whipping unless he is specially empowered in this behalf by the Local 
Government. 


33. The Court of any Magistrate may award such term of imprison- 
Powcrof Magistrates to meat in default of payment of fine as is authorized 


sentence to impiisonment 
in default of fine. 

der this Code. 


by law in cise of such default : provided that the 
term is not in excess of the Magistrate’s powers un- 


Provided also that in no case decided by a Magistrate where imprison* 
Proviso as to certain merit has been awarded as part of the substantive 
cases. sentence shall the period of imprisonment awarded 

in default of payment of the fine exceed one-fourth of the period of imprison- 
ment which such Masristrate is competent to inflict as punishment for 
the offence otherwise than as imprisonment in default of payment of the 
fine. 


The imprisonment awarded under this section may be in addition to a 
substantive sentence of imprisonment for the maximum term awardable by 
the Magistrate under section 32. 


34. The Court of a District Magistrate, snecially empowered under 
T-TifThoT* powers of cor- section 30, mav pass any sentence authorized by 

tain District Magistrates law, except a sentence of death or of transportation 
for a term exceeding seven years or of imprisonment for a term exceeding- 
seven years ; but any sentence of imprisonment for a term exceeding four 
years, and any sentence of transportation, shall be subject to confirmation 
by the Sessions Judge.* 

35. When a person is convicted, at one trial, of two or more distinct 
Sentence in cnses of con- offences, the Court may sentence him, for such of- 

viction of several offences fences, to the several punishments prescribed therefor 
at one trial. which such Court is competent to inflict: such 

punishments, when consisting of imprisonment or transnortation, to com- 
mence the one after the expiration of the other in such order as the Court 
may direct. ** • 

It shall not be necessary for the Court, by reason only of the aggregate 
punishment for the several offences being in excess of the punishment which 
it is competent to inflict on conviction of a single offence, to send the offender 
for trial before a higher Court : 


term of pun- 
ishment. 


Provided as follows : — 


(a) in no case shall such person be sentenced to imprisonment for a 
longer period than fourteen years. 

(b) if the case is tried by a Magistrate (other than a Magistrate acting 
under section 34*), the aggregate punishment shall not exceed twice the 
amount of punishment which he is, in the exercise of bis ordinary jurisdic- 
tion, competent to inflict. 

For the purpose of confirmation or appeal, aggregate sentences passed 
under this section in case of convictions for several offences at one trial 
shall be deemed to be a single sentence. 


Act X of 1886. 
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G. — Ordinary and Additional Powers. 

36. All District M:%gisttates, Sub-divisiopal Magistrates and Magis- 
Ordinar> powers of Ma- trates of the first, second and third classes have the 

eistratcB. powers hereinafter respectively conferred upon them 

and specified in the third schedule. Such powers are called their “ordinary 
powers.” 

37. In addition to his ordinary powers, any Sub-divisional Magistrate 
Additional poweri con- or any Magistrate of the first, second or third class 

ferrible on Magistrates. may be invented by the Local Government or the 
District Magistrate, as the case may be, with any powers specified in the 
fourth schedule as powers wdth which he may be invested by the Local 
Government or the District Magistrate. 

Control of District power conferred on the District Magis- 

Magiatrates' investing trate by section 37 shall be exercised subject to the 
control of the Local Government. 


D. — Conferment, Continuance and Gancellaiion of Powers. 

39. In conferring powers under this Code, the Local Government may 

w . by order, empower persons specially by name or in, 

powers^ ^ conferring virtue of their office, or classes of officials generally 
by their official titles. 

Every such order shall take effect from the date on which it is commu- 
nicated to the person so empowered. 

40. Whenever any person holding an office in the service of Govern - 
Continuance of poweri? ment who has been invested with any powers under 

of officers transferred. this Code throughout any local area is transferred 
to an equal or higher office of the same nature within a like local area 
under the same Local Government, he shall, unless the Local Government 
otherwise directs, or has otherwise directed, continue to exercise the same 
powers in the local area to which he is so transferred. 


rowers m«y be cancelled. ^l. The Local Goverument may withdraw any 
powers conferred under this Coue on any person by 
it or by any officer subordinate to it. 


PART III. 

General Provisions 


CHAPTER IV. 

Of Aid and Information to the Magistrates, the Police and 

PERSONS MAKING ARRESTS. 

Pnhiic when to assist 42. Every person is bound to assist a Magistrate 
Magistrates and police. or Police-officer reasonably demanding his aid^ 
whether within or without the Presidency-towns. 

(a) in the taking of any other person whom such Magistrate or Police- 
officer is authorized to arrest ; 
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(6) in the prevention of a breach of the peace, or of any injury, 
^.ttempted to be committed to any railway, canal, telegraph or public 
property ; or 

(c) in the suppression of a riot or an affray. 

43. When a warrant is directed to a person other than a police-offi er, 
Aid tojperson other than any other person may aid in the execution of such 

Police-oflftcer, executing warrant, if the person to whom the wanant is 
warrant. directed be near at hand and acting in ihe exe- 

cution of the warrant. 

44. Every person, whether within or without the Presidency-towns, 
Public to give informa- aware of the commission of, or of the intension of 

tion of ccrtoin offences, any other person to commit, any offence punishable 
under the followinor sections of the Indian Penal Code, (nameiyj 121, 121 A, 
122, 123, 124, 124A. 125, 126, 130, 143, 144, 145, 147, 148, 302, 303, 304, 
382, 302, 393, 394. 395, 396, 397, 398, 399, 402, 435, 436, 449, 550, 456, 
457, 458, 459, and 460, shall, in the absence of reasonable excuse, the burden 
of proving which shall lie upon the person so aware, forthwith give informa- 
tion to the nearest Magistrate or Police-officer of such commission or 
intention. 

Any act committed at any place out of British India, which, if com- 
mitted in British India, would bo punishable under any of the •following 
sections of the Indian Penal Code, namely, 302, 304, 382, 392, 393, 394, 
395, 396, 397, 398, 309, 402, 435, 436, 449, 450, 457,; 458, 459, and 460, 
shall be deeiued to be an offence for the purposes of this section. 

45. t Every village-headman, village-accountant, village-watchman, vil- 
lage-police-officer, owner or occupier of land, and the agent of any such ownor 
or occupier, and every officer employed in the collection of revenue or rent 
of land on the part of Government or the Court of Wards, shall forthwith 
communicate to the nearest Magistrate or to the Officer in charge of the 
nearest police-station, whichever, is the nearer, any information which he may 
obtain respecting — 

(а) the permanent or temporary residence of any notorious receiver or 
vendor of stolen property in any village of which he is headman, account- 
ant, watchman, or police-officer, or in which he owns or occupies land, or is 
agent, or collects revenue or renff : 

(б) the resort to any place within, or the passage through, such villaga 

of any person whom he knows, or reasonably suspects, to be a thug, robber, 
escaped convict or proclaimed offender ; * 

{c) the commission of, or intention to commit, in or near such village 
any non-bailable offence or any offence punishable under section 143, 144, 
145, 147 or 148, of the Indian Penal Code ; 

{d) the occurrence in or near such village of any sudden or unnatural 
death or of any death under suspicious circumstances ; 

\ (e) the commission of, or intention to commit, at any place out of 
British India, near such village any act which, if committed in British India, 
would be an offence punishable under any of the following sections of the 
Indian Penal Codd, namely, 302, 304, 382, 392, 393, 394, 395, 396, 397, 398, 
399, 402, 435, 436, 449, 450, 457, 458, 459, and 460. 

In this section — 

(i) ‘ village’ includes village-lands ; and 


* Act HI of ISS9, 
t Act HI of 1894, 
X Aet X of 1894) 
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(«) the e^tpression * proclaimed offender^ includes any person proclaimed 
as an offender by any Court or authority established or continued by the 
Governor General in Council in any part of India in respect of any act 
which, if committed in British India, would be punishable under any of the 
following^ sections of the Indian Penal Code, namely, 302, 304, 382, 392, 
393, 394, 395, 396, 397, 398, 399, 402. 435, 436, 449, 450, 457, 458, 459 
and 460. 

+ (/) any matter likely to aflPect the maintenance of order or the pre- 
vention of crime or the safety of person or property respecting which the 
District Magistrate, by general or special order made with the previous 
sanction of the Local Government, has directed him to communicate 
information, 

45 A. Subject to rules in this behalf to be made by the Local Govern- 
ment, the District Magistrate may from time to time appoint one or more 
persons to be village-headman for the purposes of the last foregoing section 
in any village for which there is no such headman appointed under any 
other law. 


CHAPTER V. 


Of Arrest, Escape and Retaking. 


A.— Arrest generally. 


46. In making an arrest, the Police-oiBSccr or other person making the 
, , same shall actually touch or confine the body of the 

rrc8 ow ma e, person to be arrested, unless there be a submission 

to the custody by word or action. 

If such person forcibly resists the endeavour to arrest him, or attempts 
to evade the arrest, such Police-officer or other 
person may use all means necessary to effect the 
arrest. 

Nothing in this sectioft gives a right to cause the death of a person 
who is not accused of an offence punishable with death, or with trans- 
portation for life. 


Resisting 

arrest. 


endeavour to 


47. If any person acting under a warrant of arrest, or any Police- 
Search of place entered officer having authority to arrest, has reason to 
by person sought to be believe that the person to be arrested has entered 
arrested. jg within, any place, the person residing in, 

or being in charge of, such place shall, on demand of such person acting as 
aforesaid or such Police-officer, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. 


48. If ingress to such place cannot be obtained under section 47, it 
Procedure where ingress shall be lawful in any case for a person acting 
not obtainable. under a warrant, and in any case in which a 

warrant may issue but cannot be obtained without affording the person to 
arrested an opportunity of escape, or a Police-officer, to enter such place 
and search therein, and 

in order to effect an entrance into such place, to break open any outer 
or inner door or window of any house or place, whether that of the person 
to be arrested or of any other person, if after notification of his authority 
and purpose and demand of admittance duly made, he cannot otherwise 
obtain admittance : 
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Provided that, if siich place is an apartment in the actual occn- 
Breakingopenzanana. of a woman ' (not being the person to be 

arresbed) who, according to cnstom, does not appear 
in public, such person or Police-officer shall, before entering such appartment 
give notice to such woman that she is at liberty to withdraw, and shall 
afford her every reasonable facility for withdrawing, and may then break 
open the apartment and enter it. 


49. Any Police-Officer or other person authorized to make an arrest 
Power to break open *“^7 break open any outer or inner door or window 

doors and windows for of any honse or place in order to liberate himself 
purpases of liberation. qj. ^ny other person who having lawfully entered 
for the purpose of making an arrest, is detained therein. 

50. The person arrested shall not be subject to more restraint than is 
No unnecessary restraint, necessary to prevent his escape. 

51. Whenever a person is arrested by a Police-officer under a warrant 
Search of arrested per- which does not provide for the taking of bail, or 

sons, nnder a warrant which provides for the taking of 

bail, but the person arrested cannot furnish bail, and 

Whenever a person is arrested without warrant, or by a private person 
under a warrant, and cannot legally be admitted to bail or is nnaye to fur- 
nish bail. 
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the officer making the arrest or, when the arrest is made by a private 
person, the Police-officer to whom he makes over the person arrested, may 
search such person, and place in safe custody all articles, other than necessary 
wearing apparel, found upon him. 

52. Whenever it is necessary to cause a woman to be searched, the 
Mode of searching search shall be made by another woman, with strict 

women. regard to decency. 

53. The officer or other person making any arrest ur der this Code may 
Power to seize offensive take from the person arrested any offiensive weapons 

weapons. which he has about his person, and shall deliver all 

weapons so taken to the Court or officer before which or whom the officer or 
person making the arrest is required by this Code to produce the person 
arrested. 


B, — Arrest without Warrant 

When police may arrest 54. Any Police-officer may, without an order 

without’warrant. from a Magistrate and without a warrant, arrest — 

first — any person who has been concerned in any cognizable offence or 
against whom a reasonable complaint has been made, or credible information 
has been received, or a reasonable suspicion exists, o/ his having been so 
concerned : 

secondly — any person having in his possession, without lawful excuse, 
the burden of proving which excuse shall lie on such person, any implement 
of house-breaking , 

thirdly — any person who has been proclaimed as an offender either 
under this Code or by order of the Local Government ; 

fourthly — any person in whose possession anything is found which may 
reasonably be suspected to be stolen property and who may reasonably 
be suspected of having committed an offence with reference to such 
thing ; 

fifthly — any person who obstructs a Police-officer while in the execution 
of his duty, or who has escaped, or attempts to escape, frem lawful custody ; 
and 

sixthly — any person reasonably suspected of being a deserter from 
Her Majesty’s Army or Navy. 

This section applies to the police in the towns of Calcutta and 
Bombay. 

Arrest of vagabonds, 55, Any officer in charge of a Police-station 
habitual robbers, &c. may, in like manner arrest, or cause to be arrested — 

(a) any person found taking precautions to conceal his presence 
wiuhin the limits of such station under circumstances which afford reason 
to believe that he is taking such precautions with a view to committing a 
cognizable offence ; or 

{})) any person within the limits of such station who has no ostensible 
means of subsistence, or who cannot give a satisfactory account of 
himself ; or 

(c) any person who is by repute an habitual robber, house-breaker or 
thief, or an habitual receiver of stolen property knowing it to be stolen, or 
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who by repute habitually commits extortion or in order to the committing 
of extortion habitually puts or attempts to put persons in fear of injury. 

This section applies to the police in the towns of Calcutta and 

Bombay.* 

56. When any officer in charge of a Police-station requires any officer 
Procedure when Police- subordinate to him to arrest without a warrant 
officer deputes subordinate (otherwise than in his presence) any person who 
to arrest without warrant. lawfully be arrested without a warrant, he shall 

deliver to the officer required to make the arrest an order in writing, 

specifying the person to be arrested and the offence for which the arrest 

is to be made. 

This section applies to the police in the towns of Calcutta and 

Bombay.* 


57. When any person in the presence of a Police-officer commits or 
. is accused of committing a non-cognizable offence, 

and residence. refuses on demand of a Police-officer to give 

his name and residence, or gives a name or residence 
which speh officer has reason to believe to be false, he may be arrested by 
such officer in order that his name or residence may be ascertained ; and 
he shall, within twenty-four hours from the arrest, be forwarded to the 
nearest Magistrate, unless, before the expiration of that time, his true name 
and residence are ascertained, in which case he shall be released on his 
executing a bond for his appearance before a Magistrate, if so required. 


58. A Police-officer may, for the purpose of arresting without warrant 
^ ^ , . any person whom he is authorized to arrest under 

other jurisdictions. chapter, pUrsue such person into any place 

in British India. 


59. Any private person may arrest any person who, in his view, 

. ^ corhinits a non-bailable and cognizable offence, or who 

Arrestbyprivatepersona, proclaimed as an offender ; 

and shall, without unnecessary delay, make over any person so arrested 

^ , to a Police-officer ; or, in the absence of a Police- 

Procedure on such arrest, rr; .i v 

omcer, take such peison to the nearest Police-station. 

If there is reason to believe that such person comes under the provisions 
of section 54, a Police-officer shall re-arresjb him. 

If there is reason to believe that he has committed a non-cognizable 
offence, and he refuses cn the demand of a Police-officer to give his name 
and residence, or gives a name or residence which such officer has reason to 
believe to be false, he shall be dealt with under the provisions of section 57. 
If there is no reason to believe that he has committed any offence, he shall 
be at once discharged. 

60. A Police-officer making au arrest without warrant shall, without 
Person arrested to be ^“i^^oessary delay and subject to the provisions 

taken before Mag:is^ratc or herein contained as to bail, take or send the person 
8Uti?n^^ Police- arrested before a Magistrate having jurisdiction in 

the case, or before the officer in charge of a Police- 
station. 


Act X of ISS6. 
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61. No Police-oSicer shall detaio in custody a person arrested without 
Person arrested not to warrant for a longer period than under ail the 

be detained more than 24 circumstances of the case is reasonable, and such 
period shall not, in the absence of a special order 
of a Magistrate under section 167, exceed twenty-four hours exclusive of 
the time necessary for the journey from the place of arrest to the Magis- 
trate’s Court. 

62. Officers in charge Police-stations shall report to*"the District 

Magistrate, or if he so directs, to the Sub-divisional 
Police to report appre- Magistrate, the cases of all persons arrested with- 
out warrant, within the limits of their respective 
stations, whether such persons have been admitted to bail or other- 


63. No person who has b^en^'arrested' by a 
r^he^^e^^ persons ap- Police-officer shall be discharged excefit on his own 
^ bond, or on bail, or under the special order of a 

Magistrate. 

64. When any offence is committed in the presence of a Magistrate 

within the local limits of his jurisdiction, he may 
Magttrato's”enc‘f himself arrest or order any person Ho a*rrest the 
offender and may thereupon, subject to the pro- 
visions herein contained as to bail, commit the offender *to custody. 

65. Any Magistrate may at any time. Arrest or direct the arrest, in 

his presence, within the local limits of hisjiiris- 
of^Ma^gi^st^rLT dictioii, of any person for whose arrest he is com- 
petent at the time and in'^the ^circumstances to 
issue a warrant. 

66. If a person in law'ful custody escapes or is rescued, the person 

from whose custody he escaped or was rescued may 
pu^srinaTeiSe!'” ■ immediately pursue and arrest him in any place 

in British India. 

67. The proyisions of sections 47, 48 and 49 shall apply to arrest':* 
ProvisionB of sections 47, ”i^^er section 66, although the person making 

48 and 49 to apply to ar- any such arrest is not acting under a warrant and 
ests under section 66. jg ^ Police-officer having authority .to arrest. 


OflEence committed in 
Magistrate’s presence. 


Arrest by or in presence 
of Magistrate. 


Power, on esciip-. 
pursue and retake. 


CHAPTER VI. 

Of Processes to compel Appearance. 

A . — Summons, 

68. Every summons issued by a Court under this Code shall be in 

. writing in duplicate signed and sealed bv the nresid- 
Porm of summons. *• x u 

ing officer of such Court, or by such other officer as the 

High Court nr. ay, from time to time, by rule, direct. 

Such summons shall be served by a Police-officer ; or, subject to such* 
Summons by whom served. Consistent with this Code as the Local Govern- 

nieut may prescribe in this behalf, by an oflficer of 

the Court issuing it. 

This section applies to the police in the towns of Calcutta and Bombay 

20 
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Summoni how served. 


Signature of receipt for 
summons. 


70. 


Procedure when 
cannot be obtained. 


69. The summons shall, if practicable, be served personally on the 
person summoned, by delivering or tendering to him 
one of the duplicates of the summons. 

Every person of whom a summons is so served 
shall, if so required by the serving officer, sign a 
receipt therefor on the back of the other duplicate. 

Where the person summoned cannot by the exercise of due dili- 
gence be found, the summons may be served by 

summoned canao? be foTnd" ‘efving one of the duplicates for him with some 
adult male member of his family, or, in a rresi- 
dency-town, with his servant residing with him ; and the person with whom 
the summons is so left shall, if so required by the serving officer, sign a 
receipt therefor on the back of the other duplicate. 

71. If the signature mentioned in sections 69 and 70 cannot by the 
exercise of due diligence be obtained, the serving 

receipt ggg^l] of duplicates of the sum- 

mons to some conspicuous part of the house or 
homestead in which the person summoned ordinarily resides ; and thereupon 
the summons shall be deemed to have been duly served. 

72. ^ Where the person summoned is in the active service of the Govern- 

Service on servant ,of of a Railway Company, the Court issuing the 

Government or of Railway summons shall ordinarily send it in duplicate to the 
Company. head of the office in which such person is employed ; 

and such head shall thereupon cause the summons to be served in manner 
provided by section 69, and shall return it to the Court with the endorse- 
ment required by that section. 

73. When a Court desires that a summons issued by it shall be served 
at any place outside the local limits of its jurisdic- 
tion, it shall ordinarily send ruch summons in dupli- 
cate to Magistrate within tlxM local limits of whose 

jurisdiction the person surhmoned resides or is, to be there served. 

74. When a summons issued by a Court is served outside the local 

limits of its jurisdiction, and in any case where the 
Proof of service m such officer who has served a summons is not present at 
officer is not present. the hearing of the case, an affidavit, purporting to 

be made before a Magistrate, that such summons 
has been served, and a duplicate of the summons purporting to be endorsed 
(in manner provided by section 69 or section 70) by the person to whom it 
was delivered or tendered or with whom it was left, shall be admissible in 
evidence, and the statements made therein shall be deemed to be correct 
unless and untill the contrary is proved. 

The affidavit mentioned in this section may be attached to the duplicate 
of the summons and returned to the Court. 

B , — Warrant of Arrest 

75. Every warrant [of arrest issued by a Court under this Code shall 
Form of warrant of be in writing, signed by the presiding officer, or, in 

arrest. the case of a Bench of Magistrates, by any member 

of such Bench ; and shall bear the seal of the Court. 

Every such warrant shall remain in force until it is 
cancelled by the Court which issued it, or until it is 
executed. 


Service of summons out 
side local limits. 


Continuance of warrant 
of arrest. 
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76. Any Court issuing a warrant for the arrest of any person may in 
Court may ‘direct secu- its discretion direct by endorsement on the warrant 
rity to be taken. that, if such person execute a bond with sufficient 

sureties for his attendance before the Court at a specified time and there- 
after until otherwise directed by the Court, the officer to whom the war- 
rant is directed shall take such security and shall release such person from 
cust(;dy. 

The endorsement shall state (a) the number of sureties, (b) the amount 
in which they and the person for whose arrest the warrant is issued are to 
be respectively bound, and (c) the time at which he is to attend before the 
Court. 


Recognizance to be for- 
warded. 


Whenever security is taken under this section, 
the officer to whom the warrant is directed shall 
forward the Bond to the Court. 


77. A warrant of arrest shall ordinarily be directed to one or more 
Police-officers, and, when issued by a Presidency 
directed^^ * w om Magistrate, shall always be so directed ; but any 

other Court issuing such a warrant may, if its 
immediate execution is aece‘'Piry aod no Police-officer is immediately 
available, direct it to any tcer person or persoLs ; and such person or 
persons shall execute the same. 


Warrant to several per- When a warrant is directed to more officers or 
persons than one, it may be executed by all, or by 
any one or more, of them. 

78. A District Magistrate or Sub-divisional Magistrate may direct a 
u ^ 1 waiTaiitto EDy landholder, farmer or manager of 
to landholders. &c. Within his district or sub-division for the 

arrest of any escaped convict, proclaimed offender or 
person who has been accused of a iiou-bailable offence, and who has eluded 
pursuit. 

Such landholder, farmer or manager shall acknowledge in writing the 
receipt of the warrant, and shall execute it if the person for whose arrest ic 
was issued is in, of* enters on, 'his land or farm, or the laud under his 
charge. 

When the person against whom such warrant is issued is arrested, he 
shall be made over with the warrant to the nearest Police-officer, who shall 
cause him to be taken before a Magistrate having jurisdiction in the case, 
unless security is taken under section 76. 


79. A warrant directed to any Police-officer may also be executed by 
Warrant directed to any other Police-officer whose name is endorsed 
Police-officer. upon the warrant by the officer to whom it is 

directed or endorsed. 


80. The Police-officer or other person executing a warrant of arreso 
Notification of substance shall notify the substance thereof to the person to 

of warrant. arrested, and, if so required, shall show him the 

warrant. 

81. The Police-officer or other person executing a warrant of arrest 
Person arrested to be shall (subject to the provisions of section 76 as to 

security) without unnecessary delay bring the person 
® arrested before the Court before which he is required 

by law to produce such person. 
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Whi^re warrant may be 82. A warrant of arrest may be executed at any 
executed. place in British India. 

83. When a warrant is to be executed outside the local limits of the 
Warrant forwarded to jurisdiction of the Court issuing the same, such 

Mapistrate for execution Court may, instead of directing such warrant to a 
outBide jurisdiction. Police-ofBccr, forward the same by post or otherwise 

to any Magistrate or Commissioner of Police within the local limits of whose 
jurisdiction it is to be executed. 

The Magistrate or Commissioner to whom such warrant is so forwarded 
shall endorse his name thereon, and, if practicable, cause it to be executed 
within the local limits of his jurisdiction. 

84. When a warrant directed to a Police-officer is to be executed 
Warrant directed to beyond the local limits of the jurisdiction of the 

Police-officer for execution Court issuing the same, he shall ordinarily take 
outside jurisdiction. jjj endorsemenf either to a Magistrate or to 

a Police-officer not below the rank of an officer in charge of a station, 
within the loca’ limits of whose jurisdiction * the warrant is to be exe- 
cuted. 

Such Magistrate or Police-officer shn.ii endorse his name thereon, and 
such endorsement shall be sufficient authority to the Police-officer to whom 
the warrant is directed to execute the same within such limits, and the 
local police shall, if so required, assist such officer in executing such 
warrant. 

Whenever there is reason to believe that the delav occasioned by 
obtaining the endorsement of the Magistrate or Police-officer within the 
local limits of whose jurisdiction the warrant is to be executed will prevent 
such execution, the Police-officer to whom it is directed may execute the 
same without such endorsement in any place beyond the local limits of the 
jurisdiction of the Court which issued it. 

This section applies lo the police in the towns of Calcutta and 
Bombay. 

85. When a warrant of arrest is execirUd outside the district in which 
Procedure on arrest of was issued, the person arrested shall, unless the 

person apainst whom war- Court which issued the warrant is within twenty 
rant issued. miles of the place of arrest, or is nearer than the 

Magistrate or Commissioner of Police within the local limits of whose juris- 
diction the arrest was made, or unless security is taken under section 76, be 
taken before such Magistrate or Commissioner. 

86. Such Magistrate or Commissioner shall, if the person arrested 
Procedure by Magistrate appears to be the person intended by the Court which 

before whom person arres- issued the warrant, direct his removal in custody to 
ted is brought. such Court : provided that if the offence is bailable, 

and such person is ready and willing to give bail to the sa,tisfaction of such 
Magistrate or Commissioner, or a direction has been endorsed under section 76 
on the warrant and such person is ready and willing to give the security re- 
quired by such direction, the Magistrate or Commissioner shall take such bail 
or security, as the case may be, and forward the bond to the Court which 
issued the warrant. 

Nothing in this section shall be deemed to prevent a Police-officer from 
taking security under section 76. 
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C. — Proclamation and Attachment. 


Proclamation 

absconding. 


87. If any Court has reason to believe (whether after taking evidence 
or not) that any person against whom a warrant has 
or person issued by it has absconded oris concealing him- 

self so that such warrant cannot be executed, such 
Court may publish a written proclamation requiring him to appear at a spe- 
cified place and at a specified time not less than thirty days from the date of 
publishiug such proclamation. 


The proclamation shall be published as follows : — 

{a) it shall be publicly read in some conspicuous place of the town or 
village in which such person ordinarily resides ; 

(b) it shall be affixed to some conspicuous part of the house or home- 
stead ill which such person ordinarily resides, or to some conspicuous place of 
such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous part of the 
Court-house. 


A statement by the Court issuing the proclamation to the effect that 
the proclamation was duly published on a specified day shall be conclusive 
evidence that the requirements of this section have been complied with, and 
that the proclamation was published on such day. • 

88. The Court may, after issuing a proclamation under section 87, order 
the attachment of any property, moveable or im- 

of person a“conding.°^®'*^ moveable, Of both, belonging to the proclaimed 
person. 

Such order shall authorize the attachment of any property belonging to 
such person within the district in which it is made ; and it shall authorize 
the attachment of any property belonging to such person without such dis- 
trict, when endorsed, by the District Magistrate or Chief Presidency Magis- 
trate* within whose district such property is situate. 

If the property ^)rdered to b^ attached be debts or other moveable pr».- 
perty the attachment under this section shall be made — 

(a) by seizure ; or 

(b) by the appointment of a receiver ; or 

(c) by an order in writing prohibiting the delivery of such property to 
the proclaimed person or to any one on his behalf ; or 

(d) hy all or any two of such methods, as the Court thinks fit. 

If the property ordered to be attached be immoveable, the attachment 
under this section shall, in ^he case of land paying revenue to Government, 
be made through the Collector of the District in which the land is situate, 
and in all other cases — 

( e) by taking possession ; or 

(f) hy the appointment of a receiver; or 

(g) by aa order in writing prohibiting the payment of rent or delivery 
of property to the proclaimed person or to any one on his behalf ; or 

{h) by all or any two of such methods?, as the Court thinks fit. 


Act X. of 1886. 
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The powers, duties and liabilities of a receiver appointed under this sec- 
tion shall be the same as those of a receiver appointed under Chapter 
XXXVL of the Code of Civil Procedure. 

If the proclaimed person does not appear within the time specified iu 
the proclamation, the property under attachment shall be at the disposal of 
Government ; but it shall not be sold until the expiration of six months from 
the date of the attachment, unless it is subject to speedy and natural decay, 
or the Court considers that the sale would be for the benefit of the owner, in 
either of which cases the Court may cause it to be sold whenever it thinks 
fit. 


89. If, within two years from the date of the attachment, any person 


Restoration of attached 
property. 


whose property is or has been at the disposal of Gov- 
ernment, under the last paragraph of section 88, 
appears voluntarily or is apprehended and brought 


before the Court by whose order the property was attached, and proves to 


the satisfaction of such Court that he did not abscond or conceal himself for 


the purpose of avoiding execution of the warrant, and that he had not such 
notice of the proclamation as to enable him to attend within the time speci- 
fied therein, such property, or. if the same has been sold, the nett proceeds 
of the sale, or if part only thereof has been sold, the nett proceeds of 
the sale and the residue of the property, shall, after satisfying there- 
out all costs incurred in consequence of the attachment, be delivered to 
him. 


D. — Other rules regarding processes, 

90. A Court may, in any case in which it is empowered by this 
Issue of warrant in lieu Code to issue a summons for the appearance or 
of, or in addition to sum- any person other than a juror or assessor, issue, after 
recording its reasons in writing, a warrant for his 
arrest — 

(a) if either before the issue of such summons, or after the issue of the 
same but before the time fixed for his appearance, the Court sees reason to 
believe that he has absconded or will not obey the summous ; or 

(b) if at such time he fails to appear and the summons i.s proved to have 
been duly served in time to admit of his appearing in accordance therewith 
and no reasonable excuse is offered for such failure. 


91. When any person for whose appearance or arrest the officer presid- 
ing in any Court is empowered to issue a summons 
appewance warrant is present in such Court, such officer may 

^ ^ ' require such person to execute a bond with or with- 

out sureties for his appearance in such Court. 


92. When any person who is bound by any bond taken under this 
Arrest on breach of bond Code to appear before a Court does not so appear, 
for appearance. the officer presiding in such Court may issue a 

warrant directing that such person be arrested and produced before 
him. 


Provisions in this chap- 
ter generally applicable to 
summonses and warrants 
of arrest. 


93. The provisions contained in this chapter 
relating to a summons and warrant and their issue, 
service and execution shall, so far as may be, apply to 
every summons and every warrant of arrest issued 
under this Code. 
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Procedure as to letters 
and telegramp. 


CHAPTER VII. 

Of Processes to compel the Production of Documents and other 
Moveable Propertv and for the Discovery of Persons 
Wrongfully confined. 

A. — Summons to 'produce. 

94'. Whenver any Court, or, in any place beyond the limits of the 
to wns of Calcutta, and Bombay, any officer in charge 
docuSr”ot otLr thTng““ Police-statioti, considers that the production of 

any document or other thing is necessary or desirable 
for the purposes of any investigation, inquiry, trial or other proceeding under 
this Code by or before such Court or officer, such Court may issue a summons 
or such officer a written order, to the person in whose possession or power such 
document or thing is believed to be, requiring him to attend and produce it, 
or to produce it, at the time and place stated in the summons or order. 

Any person required under this section merely to produce a document 
or other thing shall be deemed to have complied wuth the requisition if he 
cause such document or thing to be produced instead of attending per- 
sonally to produce the same. 

Nothing in this section shall be deemed to affect the Indian Evidance 
Act, 1872, sections 123 and 124?, or to apply to a letter, post-card, telegram 
or oth'T docurnenf in the custody of the Postal or Telegraph authorities. 

95. If any document in such custody is. in the opinion of any* District 

, Magistiatp, Chief Presidency Magistrate, High 

andTeTegramp^^ letters Court of Session, wanted for the purpose 

of any investigation, inquiry, trial or other proceed- 
ing under this Code, such Magistrate or Court may require the Postal or 
Telegraph antlu'rities, as the rase may be, to deliver such document to such 
person as such M igistrate or Court directs. 

If any such document is, in the opinion of any other Magistrate, or of 
any Co[rimi-‘Sioiier of Police or District Supeiintendenti of Police, wanted for 
any Rucb purpose, he may require the Postal or Telegraph Department, as 
the case may be, to cause search to be made for and to detain such document, 
pending the orders of anv such District Magistrate, Chief Presidency Magis- 
trate or Court. 

» B, — S^arcIi-tvarranU. 

96. Where any Court has reason to believe that a person to whom a 

, summons or order under section 94 or a requisition 

U nen search w a r r a n t i j- n- u i i - 1 -.^ 

may be issued. under section paragraph one, has been or might 

be adressed will not or would not produce the 
document or other thing as required by such summons or requisitiou, 

or where such document or other thing is not known to the Court to be 
lu the possession of anv person, 

or where the Court consideis that the purposes of any inquiry, trial or other 
proceeding under this Code will be served by a general search or inspection, 

it may issue a search-warrant ; and the person to whom such warrant 
is directed may search or inspect in accordance therewith and the provisions 
hereinafter contained. 

Nothing herein contained shall authorize any Magistrate, other than a 
District Magistrate or Chief Presidency Magistrate, to grant a warrant to 
search for a document in the custody of the Postal or Telegrap authorities. 

97. The Court may, if it thinks fit, specify in the warrant the parti- 
Power to restrict war- cular place or part thereof to which only the search 

or inspection shall extend ; and the person charged 
with the execution of such warrant shall then search or inspect only the place 
or part so specified. 


When searcli warrant 
may be issued. 
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98. If a District Magistrate, Sub-divisional Magistrate, Presidency 
Search of house suspect- Magistrate or Magistrate of the first class, upon, in- 

ed to contain stolen Pro- formation and after such inquiry as he thinks neces- 
perty, forged documents &c. sary, has reason to believe that an}^ place is used for 
the deposit or sale of stolen property. 

or for the deposit or sale or manufacture of forged documents, false 
seals or counterfeit stamps or coiu, or instruments or materials for counter- 
feiting coin or stamps or for forging. 

or that any forged documents, false seals or counterfeit stamps or coin, 
or instruments or materials used for counterfeiting coin or stamps or for 
forging, are kept or deposited in any place. 

he may by his warrant authorize any Police-officer above the rank of 
a constable — 

(a) to enter, with such assistance as may be required, such place, and 

(b) to search the same in manner specified in the warrant, and 

(c) to take possession of any property, documents, seals, stamps or coins 
therein found which he reasonably suspects to be stolen, unlawfully obtained, 
forged, false or counterfeit, and also of any such instruments and materials as 
aforesaid, and 

(d) to convey such property, documents, s^^als, stamps, coins, instruments 
or materials before a Magistrate, or to guard the same on the spot until tho 
offender is taken before a Magistrate, or otherwise to dispose thereof in some 
place of safety, and 

(e) to take into custody and carry before a Magistrate every person 
found in such place who appears to have been privy to the deposit, sale, or 
manufacture or keeping of any such property, documents, seals, stamps, coins, 
instruments or materials, knowing or having reasonable cause to suspect the 
said property to have been stolen or otherwise unlawfully obtained, or the said 
documents, seals, stamps, coins, instruments or materials to have been forged, 
falsified or counterfeited, or the said instruments or materials to have been 
or to be intended to be used for counterfeiting coin or stamps or for forging. 

The provisivros of this section with respect to — 

(aj counterfeit coin, . 

(6) coin suspected to be counteifeit, and 

(c) instruments or materials for couoter/eiting coin, . ' 
shall, so far as they can be made applicable, apply, respectively, to — 

(a) pieces of metal made in contravention of the Mttal Tokens Act, 
1889, or brought into British India in contravention of any notification for 
the time being in force, under section 19 of the Sea Customs Act, 1878, 

(b) pieces of metal suspected to have been so made or to have been so 
brought into British India or to be intended to be issued in contravention of 
the former of those Acts, and 

(c) instruments or materials for making pieces of metal in contravention 
of that Act.” 

99. When, in the execution of a search-warrant at any place beyond 
Disposal of things found the local limits of th© jurisdiction of the Court 

in searoh beyound juris- which issued the same, any of the«> things for which 
diction. search is made are found, such things, together with 

the list of the same prepared under the provisions hereinafter contained, 
shall be immediately taken before the Court issuing the wan ant, unless such 
place is nearer to the Magistrate having jurisdiction therein than to such 
Court, in which case the list and things shall be immediately taken befooe 
such Magistrate ; and, unless there be good cause to the contrary, such 
Magistrate shall make an order authorizing them to be taken to such Court. 

• See Act I of 1889, b tciuiiT, 
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C. — Discovery of 'persons 'wrongfully confined. 

TOO. If any Presidency Magistrate, Magistrate of the first class or Sub- 
divisional Magistrate has reason to believe that any 
wroSW confined!’"®””* person is confined under such circumstances that 
the confinement amounts to an onence, he may issue 
a search-warrant, and the person to whom such warrant is directed may 
search for the person so confined ; and such search shall be made in 
accordance therewith, and the person if found shall be immediately taken 
before a Magistrate, who shall make such order as in the circumstances of 
the case seems proper. 

D. — General Provisions relating to Searches. 

101. The provisions of sections 43, 75, 77, 79, 82, 83 and 84 shall, 
Direction, of search- SO far a^ may be, apply to all search-warrants issued 

warrants. under section 96, section 98 or section 100. 

102. Whenever any place liable to search or inspection under this 
Persons in charge of chapter is closed, any person residing in, or being 

closed place to allow in charge of, such place shall, on demand of the 
search, officer or other person executing the warrant and 

on production of the warrant, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. 

If ingress into such place cannot be so obtained, the officer or other 
person executing the warrant may proceed in manner provided by 
section 48. 

103. Before making a search under this chapter, the officer’ or other 
Search to be made in pre- person about to make it shall call upon two or 

snice of witncs'^es. more respectable inhabitants of the locality in 

which the place to be searched is situate to attend and witness the 
search. 

The search shall be made in their presence, and a list of all things 
seized in the course,©f such search and of the places in which they respec- 
tively found shall be prepared by such officer or other person and signed by 
such witnesses, but no person witnessing a search under this section shall 
be required to attend the Court as a witness of the search unless specially 
summoned by it. 

The occupant of the place searched, or some person in his behalf, shall 
Occupant of place search- in every instance, be permitted to attend during 
ed may attend. the search, and a copy of the list prepared under 

this section, signed by the said witnesses, shall be delivered to such occu- 
pant or person at his request. 


E. — Miscellaneous. 


Power to impound docu- 
ment, &c., produced. 


104. Any Court may, 
any document or other 
under this Code. 


if it thinks fit, impound 
thing pioduced before it 


Magistrate may direct 
search in his presence. 


105. Any Magistrate may direct a search to 
be made in his presence of any place for the 
seaich of which he is compe tent to issue a search- 
warrant. 
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CHAPTER VIII. 

Of Security for keeping the Peace and for Good Behaviour. 

A. — Security for keeping the Peace on Conviction. 

106. Whenever any person accused of rioting, assault or other breach of 
Security for keeping the the peace, or of abetting the same, or of assembling 
peace on conviction. armed men or taking other unlawful measures with 

the evi(l( nt intention of committing the same, or any person accused of 
ci rnuiittuig criminal intimidation by threatening injury to person or pro- 
pe vt.y, is convicted of such offence before a High Court, a CouBt of Session 
(,r the C 'urt of a Presidency Magistrate, a District Magistrate, a Sub- 
divi^n iiixl Magistrate or a Magistrate of the first class, 

and 'such Court is of opinion that it is necessary to require such person 
to etceente a bond for keeping the peace, 

such Court may, at the time of passing sentence on such person, order 
him to execute a bond for a sum proportionate to his means, with or with- 
out sureties, for keeping the peace during such period, not exceeding three 
years, as it thinks fit to fix. 

If the conviction is set aside on appeal or otherwise, the bond so executed 
shall become void. 

jB . — Security for keeping the Peace in other Cases and Security for Good 

Behaviour, 

107- Whenever a Presidency Magistrate, District Magistrate, Sub- 
divisional Magistrate or Magisttate of the first class 
Security for keeping the receives information that any person is likely to 
commit a breach of the peace, or to do any wrongful 
act that may probably occasion a breach of the peace, within the local 
limits of such Magistrate’s jurisdiction, or that there is within such limits 
•a person who is likely to commit a breach of the peace or do any wrongful 
act as aforesaid in any place bejmnd such limits the Magistrate may, in 
manner herinafter provided, require such person to show cause why he 
should not be ordered to execute a bond, with or without sureties, for keep- 
ing the peace for such period not exceeding one year as the Magistrate 
thinks fit to fix. 

108. When any Magistrate not empowered to proceed under section 
Procedure of Magistrate, 107, or a Court of SossioD or High Court, has reason 
&c., not empowered to act to believe that any person is likely to commit a breach 
under Action 107. peace or to do any wrongful act that may pro- 

bably occasion a breach of the peace, and that such breach of the peace can- 
not be'prevented otherwise than by detaining such person in custody, such 
or Court may issue a warrant for his arrest (if he is not already 
MagUt^ody or before the Court), and may send him before a Magistrate 
'' - ed to deal with the case under section 107. 
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A Magistrate before whom a person is sent under this section may in 
his discretion detain such person in custody until the completion of the 
inquiry herinafter prescribed. 

Security for good be- Whenever a Presidency Magistrate, District 

haviour from vagraats aud Magistrate, Sub-divisional Magistrate or Magistrate 

suspected persons, glass receives information — 

• 

(а) that any person is taking precautions conceal his presence with- 
in the local limits of siu h Magistrate’s jurisdiction, and that there is reason 
to believe that such person is taking such precautions with a view to com- 
inittiiig an olFence, or 

(б) that there is within such limits a person who has no ostensible 
means cf subsistence, or who cannot give a satisfactory account of himself, 

such Magis<rate may, in manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond, with 
sureties, for his good behaviour for such period not exceeding six months 
as the Magistrate thinks fit to fix. 

110. Whenever a Presidency Magistrate, District Magistrate, or Sub- 
Securityforgood behavi- divisional Magistrate, or a Magistrate of the first 
our from habitual of- class specially empowered in this behalf by the 
fenders. Local Government receives information that any per- 

son within the local limits of his jurisdiction is an habitual robbei', house- 
breaker or thief, or an habitual receiver of stolen property knowiu^f the 
same to have been stolen, or that he habitually commits extortion, ur in 
order to the committing of extortion habitually puts or attempts to put 
persons in fear of injury, 

such Magistrate may, in manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond, with 
sureties, for his good behaviour for such period not exceeding three years 
as the Magistrate thinks fit to fix. 


111. The provisions of sections 109 and 110 do not apply to European 
Proviso as to European British subjects in cases where they may be dealt 
vagrants. with under the European Vagrancy Act, 1874!. 

112L When a Magistrate acting under section 107, section 109 or sec^ 
tion 110 deems it necessary to any person to show 
Orders to be made. cause under Such section, he shall make an order in 

writing, setting forth the substance of the information received, the amount 
of the bond to be executed, the ^-erin for which it is to be in force, and the 
nurnber, character aud class of suretie5t(if any) required. 

113. If the person in respect of whom such order is made is present 
Procedure in respect of in Court, it shall be read over to him, or, if he so 
person present in Court. de.dres, the substance thereof shall be explained to 
him. 


114!. If such person is not present in Court, the Magistrate shall issue 
• . a summons requiring him to appear, or, when such 

cafe“rf'^^n dstody, a warrant directing the officer 

sent. in whose custody he is to bring hina, before the 

• Court : 


Provided that, whenever it appears to such Magistrate, upon the report 
of a Police-officer or upon other information (the substance of which refiort 
or iu formation shall be recorded by the Magistrate), that there is reason to 
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fear the commission of a breach of the peace, and that such breach 
af the peace cannot be prevented otherwise than by the immediate 
arrest of such person, the Magistrate may at any time issue a warrant for 
his arrest. 


115. Every summons or warrant issued under section 114 shall be ac- 

Copy of order under ^ec* companied by a copy of the order made under sec- 
tion *112 to accompany tioi^ 112, and such copy shall be delivered by the 
summons or warrant. officer serving or executing such summons or war- 

rant to the person served with, or arrested under, the same, 

116. The Magistrate may, if he see sufficient cause, dispense with 

the personal attendance of any person called upon 

personal attendance® why he should not be ordered to 

execute a bond for keeping the peace, and may 
permit him to appear by a pleader. 

117. When an order under section 112, has been read or explained 

under section 113, to a person present in Court, or 
formation when any person appears or is brought before a 

Magistrate in compliance with, or in execution of, 
a sumnCiOns or warrant issued under section 114, the Magistrate shall pro- 
ceed to iviquire into the truth of the information upon which he has acted, 
and to take such further evidence as may appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, where 
the order requires security for keeping the peace, in the manner hereinafter 
prescribed for conducting trials in summons-cases; and where the order 
requires security for good behaviour, in the manner hereinafter prescribed 
for conducting trials in warrant-cases, except that no charge need be 
framed. 


For the purposes of this section the fact that a person is an habitual 
offender may be proved by evidence of general repute or otherwise, 

118. If, upon such inquiry, it is proved that it is necessary for keeping 
^ ^ the peace or maintaining good behaviour, as the case 

Order to give seeunty. the person in respect of whom the 

inquiry is made should execute a bond, with or withddt sureties, the Ma- 
gistrate shall make an order accordingly ; 


Provided — 

first — that no person shall be ordered to give security of a nature 
different from, or of an amount larger than, or for a period longer than, that 
specified in the order made under section 112 : 

secondly — that the amount of every bond shall be fixed with duo 
regard to the circumstances of the case and shall not be excessive : 

thirdly — that when the person in respect of whom the inquiry ia made 
is a minor, the bond shall be executed only by his sureties. 


119. If, on any inquiry under section 117, it is not proved that it is 
necessary for keeping the peace or maintaining good 
fom^^agaiDtt. behaviour, as the case may be, that the person in 

respect of whom the inquiry is made should exe- 
cute a bond, the Magistrate shall make an entry* on the record to that 
effect, and, if such person is in custody only for the purposes of the inquiry, 
shall release hi;n, or, if such person is not in custody, shall discharge 
him, 
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C, — Proceedings in all Gases subsequent to Order to furnish ,8ecurity. 

120. If any person in respect of whom an order requiring security is 
Commencement of period ^ade under section 106 or section 118 is, at the 
for which security is re- time such order is made, sentenced to, or undergoing 
a sentence of, imprisonment, the period for which 
such security is required shall commence on the expiration of such sentence. 

In other cases such period shall commence on the date of such 
order. 


121. The bond to be executed by any such person shall bind him to 

keep the peace or to be of good behaviour, as the 
Contents of bonds. latter case the commission or 

attempt to commit, or the abetment of, any offence punishable with impri- 
sonment, wherever it may be committed, is a breach of the bond. 

122. A Magistrate may refuse to accept any security for good behaviou r 

offered under this chapter, on the ground that, for 
Po’ver. to reject sureties, reasons to be recorded by the Magistrate, such surety 

is unfit person. 


123. If any person ordered te give surety under section 106 or section 
118 does not give such security on or before* the date 
default which the period for which such security is to be 
given commences, he shall, except in the case next 
hereinafter mentioned, be committed to prison, or, if he is already in prison, 
be detained in prison, until such period expires or until within such* 
period he gives the security to the Court or Magistrate which or who made 
the order requiring it, or to the officer in charge of the jail in which the 
person so ordered is detained. 

When such person has been ordered by a Magistrate to give security 
Proceedings, when to be » peri- d exceeding one year, such Magistrate 

laid before High Court or shall, if such person does not give such security as 
Court of Session. aforesaid, issue a warrant directing him to be 

detained in prison pending the orders of the Court of Session, or, if such 
Magistrate be a ’Pi'esidency Magistrate, pending the oiders of the Hig.i 
Court ; and the proceedings shall be laid, as soon as conveniently may be, 
before such Court. 


Such Court, after examining such proceedings and requiring any 
farther information or evidence which it thinks necessary, may pass such 
order on the case as it thinks fit: provided that the period (if anj') for which 
any person is imprisoned for failure to give security shall not exceed three 
years. 

Imprisonment for failure to give security for keep- 
Kind of imprisonment. simple. 

Imprisonment for failure to give security for good behaviour may be 
rigorous or aim pie. as the Court or Magistrate in each case directs. 


124. Whenever the District Magistrate or a Presidency Magistrate is 
Power to release persons ^f opinion that any person imprisoned for failing to 
imprisoned for failing to give security under this chapter, whether by the 
give security. order of such Magistrate or that of his predecessor 

in office, or of some subordinate Magistrate, may be released without hazard 
to the community or to any other person, he may order such person to be 
discharged. 
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Whenever the Ditsrict Magistrate or a Presidency Magistrate is of 
opinion that any person imprisoned for failing to give security under this 
chapter as ordered by the Court of Session or High Court may be released 
without such hazard, such Magistrate shall make an immediate report of 
the case for the orders of the Court of Session or High Court, as the case 
may be, and such Court may, if it thinks fit, order such person to be dis- 
charged. 


125. The District Magistrate may at any time, for sufficient reasons 
Power of District Magis- fo be recorded in writing, cancel any bond for keep- 

trate to cancel any bond ing the peace executed under this chapter by order of 
for keeping the peace. Court in his District not superior to his Court. 

126. Any surety for the peaceable conduct or good behaviour of an- 

Discharge of sureties “PP'^ Presidency 

itiscnarge sureties. Magistrate. District Magistrate, Sub-divisional Magis- 

trate or Magistrate of the first class to cancel any bond executed under this 
chapter within the local limits of his jurisdiction. 

On such application being made, the Magistrate shall issue his sum- 
mons or warrant, as he thinks fit, requiring the person for whom such surety 
is bound to appear or to be brought before him. 

When such person appears or is brought before the Magistrate, such 
Magistrate shall cancel the bond, and shall order such person to give, for the 
unexpired portion of the term of such bond, fresh security of the same des- 
criptien as the original security. Every such order shall, for the purposes of 
Sections 121, 122, 123 and 124 be deemed to be an order made under section 
106 or section 118, as the case may be. 


CHAPTER IX. 

Unlawful Assemblies. 

127. Any Magistrate or officer in charge of a Police-station may com- 
Asserably to disperse on niand any unlawful assembly, or any assembly of five 

command of Magistrate or or more persons likely to cause a disturbance of the 
Police-Officer. public peace, to disperse; and it shall thereupon be 

the duty of the members of such assembly to disperse accordingly. 

This section applies to the police in the towns of Calcutta and Bombay. 

128. If, upon being so commanded, any mch assembly does not dis- 

__ - . , ,. perse, or if, without being so commanded, it conducts 

pers^ ° itself in such a manner as to show a determination 

not to disperse, any Magistrate or officer in charge 
of a Police-station, whether within or without the Presidency-towns, may 
proceed to disperse such assembly by force, and may require the assistance 
of any male person, not being an officer or soldier in Her Majesty^s Army or 
a volunteer enrolled under the Indian Volunteers Act, 1869, and acting as 
such, for the purpose of dispersing such assembly, and, if necessary, arresting 
and confining the persons who form part of it, in order to disperse such 
assembly or that they may be punished according to law. 

129. If any such assembly cannot be otherwise dispersed, and if it is 
Use of military force. necessary for the public security that it should be 

. dispersed, the Magistrate of the highest rank who is 

pr6S6nt may cause it to be dispersed by military force. 
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130. When a Magistrate determines to disperse any such assembly by 
military force, he may require any Commissioned or 
Duty of officer command- Noncommissioned oflicer in command of any soldiers 
MfgisSfto " dTspe4 Her Majest/s army or of any volunteers enrolled 

Bembly. under the Indian Volunteers Act, 1869, to disperse 

such assembly by military force, and to arrest and 
confine such persons forming part of it as the Magistrate may direct, or ad 
it may be necessary to arrest and confine in order to disperse the assembly or 
to have them punished according to law. 

Every such officer shall obey such requisition in such manner as he 
thinks fit ,* but in so doing he shall use as little force, and do as little injury 
to person and property, as may be consistent with dispersing the^ assembly 
and arresting and detaining such persons. 

131 When the public security is manifestly endangered by aiiy such 
Power of Commissioned assembly, and when no Magistrate can be commiini- 
Military officers to disperse cated with, any Commissioned officer of Her Majes- 
aesembly. ty’s Army may disperse such assembly by military 

force, and may arrest and confine any persons forming part of it, in order 
to disperse such assembly or that they may be punished according to law ; 
but, if while he is acting under this section, it becomes practicable, for him 
to communicate with a Magistrate, he shall do so, and shall thence forward 
obey the instructions of the Magistrate as to whether ke shall or shall not 
continue such action. 

132, No prosecution against any Magistrate, Military officer, Police- 
officer, soldier or volunteer for any act purporting to 
cuMon for °a"te"done SXr chapter shall be iustituted in any 

this chapter. Criminal Court, except with the sanction of the 

Governor Gt ueral in Council ; and 

(а) no Magistrate or Police-officer acting under this chapter in good 
faith, 

(б) no officer acting under section 131 in good faith, 

(c) no person d^nng any act jn good faith in compliance with a requisi 
tion under section 128 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in obedience 
to any order which under military law he was bound to obey, 

shall be deemed to have thereby committed an offence. 


CHAPTER X. 

Public Nuisances. 

133. Whenever a District Magistrate, a Sub-divisional Magistrate or 
when empowered by the Local Government in this 
Conditional order for re- j^ehalf, a Magistrate of the first class, considers, on 
receiving a report or other information and on taking 
such evidence (if any) as he thinks fiit, 

that any unlawful obstruction or nuisance should be removed from any 
way, river or channel which is or may be lawfully used by the public, or from 
any public place, or 
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that any trade or occupation, or the keeping of any goods or merchan- 
dise, by reason of its being injurious to the health or physical comfort of the 
community, should be suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance 
as likely to occasion conflagration or explosion, should be prevented or stop- 
ped, or 

that any building is in such a condition that it is likely to fall and 
thereby cause injury to persons living or carrying on business in the neigh- 
bourhood or passing by, and that in consequence its removal, repair or sup- 
port is necessary, or 

that any tank, well or excavation adjacent to any such way or public 
place should be fenced in such a manner as to prevent danger arising to the 
public, — 

Such Magistrate may make a conditional order requiring the person 
causing such obstruction or nuisance, or carrying on such trade or occupa- 
tion, or keeping any such goods or merchandise, or owning, possessing or con- 
trolling sjich building, substance, tank, well or excavation, within a time to 
be fixed in the order, 

to remove such obstruction or nuisance ; or 
to suppress or remove such trade nr occupation ; or 
to remove such goods or inerchandise ; or 
to prevent or st,op the construction of such building; or 
to remove, repair or support it; or 
to alter the disposal of such substance ; or 
to fence such tank, well or excavation, as the case may be; or 
to appear be fore himself or some other Magistrate of the first or second 
class, at a time and place to be fixed by the order, and move to have the 
order set aside or modified in manner hereinafter provided. 

No order duly made by a Magistrate under this section shall be called 
in question in any Civil Court. 

Explanation . — A “ public place” includes also property belonging to 
the Srate, camping grounds, and grounds left unoccupied for sanitary and 
recreative purposes. 

134. The order shall, if practicable, be served on 
order.'^^^^ person against whom it is made in manner 

herein provided for service of a summons. 

If such order cannot be so served, it shall be notified by proclamation, 
published in such manner as the Local Government may by rule direct, 
and a copy thereof shall be stuck up at such place or places as may be 
fittest for conveying the information to such person. 

135. The person against whom such order is made shall — 

Person to whom order is (a) perform, within the time specified in the 
addressed to obey. order, the act directed thereby ; or 


(b) appear in accordance with such order, and either show cause against 
, the same, or apply to the Magistrate by whom it 

was made to appoint a jury to try whether the same 
is reasonable and proper. 

136. If such person does not perform such act or appear and show 


Consequence of his fail- 
ing to do so. 

the Indian Penal Code 


cause or apply for the appointment of a jury as re- 
quired by section 135, he shall be liable to the 
penalty prescribed in that behalf in section 188 of 
and the order shall be made absolute. 
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Procedure .where he ap 
pears to show cause. 


137. If he appears and shows cause against the 
order, the Magistrate shall take evidence in the 
matter. 

If the Magistrate is satisfied that the order is not reasonable and pro- 
per, no further proceedings shall be taken in the case. 

If the Magistrate is not so satisfied, the order shall be made absolute. 

Procedure where he 138. On receiving an application under section 
claims jury. 135 to appoint a jury, the Magistrate shall — 

(a) forthwith appoint a jury consisting of an uneven number of per- 
sons not less than five, of whom the foreman and one-half of the remaining 
members shall be nominated by such Magistrate, and the other members 
by the applicant ; 

(h) summon such foreman and members to attend at such place and 
time as the Magistrate thinks fit ; and 

(c) fix a time within which they are to return their verdict. 

139. If the jury ora majority of the jurors find that the order of the 
Procedure where jury Magistrate is reasonable and proper as originally 

finds Magistrate’s order to made, or subject to a modification which the Ma- 
be reasonable. gistrate accepts, the Magistrate shall odake the 

order absolute, subject to such modification (if any). 

In other cases, no further proceedings shall be taken. 

140. When an order has been made absolute under section 136, 

section 137 or section 139, the Magistrate shall 
m^Tab^olute^ notice of the same to the person against whom 

the order was made, and shall further require him 
to perform the act directed by the order within a time to be fixed in the 
notice, and inform him that, in case of disobedience, he will be liable to 
the penalty provided by section 188 of the Indian Penal Code. 

If such act is not performed within the tinip fixed, the Magistrate may 
j. u cause it to be performed, and may recover the costs 
di^srorder! ° perfonuing it, either by the sale of any building, 

goods or*other property removed by his order, or by 
the distress and sale of any other moveable property of such person within 
or without the local limits of such Magistrate’s jurisdiction. If such other 
property is without such limits, the order shall authorize i.ts attachment 
and sale when endorsed by the Magistrate within the local limits of whose 
jurisdiction the property to be attached is f 'und. 

No suit shall lie in respect of anything done in good faith under this 
section. 

141. If the applicant by neglect or otherwise prevents the appoint- 
?rocedure on failure to n^cnt of the jury, or if from any cause the jury 

appoint jury or omission appointed do not return their verdict within the 
to return verdict. ^ time fixed or within such farther time as the Ma- 
gistrate may in his discretion allow, the Magistrate may pass such order as 
he thinks fit, and such order shall be executed in the manner provided by 
section 140. 

142. If a Magistrate making an order under section 133 considers 

, . that immediate measures should be taken t^o pre- 

quiry!^^^ imminent danger or injury of a serious kind to 

the public, he may, whether a jiuy is to be, or 

22 
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has been, appointed or not, issue such an injunction to the person against- 
whom the order was made as is required to obviate or prevent such danger 
or injury. 

In default of such person forthwith obeying such injunction, the Magis- 
trate may himself use, or cause to be used, such means as he thinks fit to 
obviate such danger or to prevent such injury. 

No suit shall lie in respect of anything done in good faith by a Magis- 
trate under this section. 

143. A District Magistrate or Sub-divisional Magistrate, or any other 
TVIapristmto mav proliibit ^lagistrate emp'*weied t)y the Local Government or 
repetition or continuance the District Magistrate in this behalf, may o’'der 
of public nuisances. person not to repeat or continue a public 

nuisance, as defined in the Indian Penal Code or any special or local law. 


CHAPTER XI. 

Temporary Orders in Urgent Cases of Nuisance. 

144. In cases where, in the opinion of a District Magistrai-e, a Sub- 
Power to issue order divisional Magistrate or of any other Magistrate 
absolute aV once in urjrent specially empowered by the Local Government or 
cases of nuisance. Di-strict Magistrate to act under this section, 

immediate prevention or speedy remedy is desirable, 

such Magistrate may, by a written order stating the material facts of 
the case and served in manner provided by section 134, direct any person 
to abstain from a certain act or to take certain order with certain property 
in his possession, or under his management, if such Magistrate considers that 
such direction is likely lo prevent, or tends to prevent, obstruction, annoy- 
ance or injury, or risk of obstruction, annoyance or injury, to any persons 
lawfully employed, or danger to human life, health or safety, or a riot or an 
affray. 

An order under this section may, in cases of emergency or incases where 
the circumstances do not admit of the serving in due time of a notice iipou 
the person against whom the order is directed, be ex -parte. 

An order under this section may be directed to a particular individual, 
or to the public generally when frequenting or visiting a particular place. 

Any Magistrate may rescind or alter any order made under this section 
by himself or any Magistrate subordinate to him or by his predecessor in 
office. 

No order under this section shall remaia in force for more than two 
months from the making thereof; unless, in cases of danger to human life, 
health or safety, or a likelihood of a riot or an affray, the Local Government, 
by notification in the official Gazette, otherwise directs. 


CHAPTER XII. 


Disputes as to Immoveable Property. 

145. Whenever a District Magistrate, Sub-divisional Magistrate or 

'procedure where dispute Magistrate of the first class is satisfied from a police 
» report or other information that a dispute likely to 
breach of cause a breach of the peace exists concerning any 
the Indian Pe tangible immoveable property, or the boun dariea 
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thereof, within the local limits of his jurisdiction, he shall make an order in 
writing, st>ating the grounds of his being so satisfied, and requiring the 
parties concerned in such dispute to attend his Court, in person or by 
pleader, within a time to be fixed by such Magistrate, and to put in written 
statements of rheir respective claims as respects the fact of actual posses- 
sion of the subject of dispute. 

The Magistrate shall then, without reference to the merits of the claims 

Inquiry as to possession, parties to a right to possess the subject 

ot dispute, peruse- the statements so put in, hear the 
parties, receive the evidence produced by them respectively, consider the 
effect of such evidence, take such further evidence (if any) as he thinks 
necessary, and, if possiVile, decide whether any and which of the parties is 
then in such possession of the said subject. 

the Magistrate decides that one of the parties is then in such pos- 
Vartv in pos-^cssion to ro- Session of the said suVject, he shall issue an order 
tain possession until legal- dt-claiing such party to be entltl(‘d to retain posses- 
ly ivcted. thereof until evicted therefrom in due course 

of law. and forbiding all disturbance of such possession until such eviction. 

Nothing in this section shall preclude auv party so required to attend 
from showing that no such dispute as aforesaid exi.sts or has existed; and 
in such case the Magisaate shall cancel hia said order, and all further pro- 
ceedings thereon shall be sta 3 ^ed. • 


14G. If the Magistrate decides that none of the parties is then in such 

^ . .. -u I . , possession, or is unable to satisfv himself as to which 

Power to attach subject 'c .-u . • u • r • 

of dispute. ^ of them IS then in such pf)Ssession, of the subject 


of di.'^puto, he may attach it utitil a competent Civil 
Court has determitied the rights of the parties thereto, or the person 
entitled to possession thereof. 

147. Whenever any such Magistrate is satisfied as aforesaid that a 


Disputes concerning ease- 
lueiits, lVc. 


dispute likely to cause a breach of the peace exists 
concerning the right, to do or prevent the doing of 
anything in or upon any tangible immoveable 


property situnte witjiin the local limits of his jurisdiction, he may inquire 
into the matter; ar.d may, if it*appears to him that such right exists, make 
an order permiti ill;, ./aah thing to be done, or directing that such thing 
shall not be done, as the case may be, until the person objecting to such 
thing being done or claiming that such thing may be done, olnains the 
decision of a competent Civil Court adjudging him to be entitled to prevent] 
the doing of, or to do, such thing, as the case may be. 


Provided that no order shall be passed under this section permittino- 
th.G d 'log of anything where tlie right to do such thing is exercisable at all 
times ot tne year, unless such light has been exerci.scd within th^-ee months 
next before the instituriou of the inquirj^ ; or where the right is exercisable 
only at particular seasiiiis, unh-ss the right has been exercised durincr the 
season next b for^ such institution. ” 


148. Whenever a looal inquiry is neces.sary for the purposes of this 
Local inquiry. chapter, any District Magistrate or Sub-divisional 

Magistrate may depute any Magistrate subordinate 
to hirn to make the inquiry, and may furnish him with such written in- 
structions consistent with the law for the time being in force as may seem 
necessary for his guidance, and may declare by whom the whole or any part 
of the necessary expenses of the inquiry shall be paid. ^ ^ 
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The report of the person so deputed may be read as evidence in the case. 

When any costs have been incurred by any party to a proceeding under 
„ , , . this chapter for witnesses' or pleaders* fees, or both, 

the Magistrate passing a decision under section 140, 
section 146 or section 147 may direct by whom such costs shall be paid, 
whether by such party or by any other party to the proceeding, and whether 
in whole or in part or proportion. All costs so directed to be paid may be 
recovered as if they were fines. 


CHAPTER XIIL 

Preventive Action of the Police. 

149. Every Police-officer may interpose for the 
cogmz- puj-pogg of preventing, and shall to the best of his 
ability prevent, the commission of any cognizable 
offence. 

150. Every Police-officer receiving information of a design to commit 

Information of design to any cognizable ofifence shall communicate such in- 
commit such offences. formation to the Police-oflScer to whom be is 

subordinate, and to any other officer whose duty it is to prevent or taKe 
cognizance of the commission of any such offence. 

151. A Police-officer knowing of a design to commit any cognizable 

offence may arrest, without orders from a Magistrate 
offenww and without a warrant, the person so designing, if 

it appears to such oflScer that the commission of the 
offence cannot be otherwise prevented. 

152. A Police-officer may of his own authority interpose to prevent 

_ ... any injury attempted to be committed in his view 

pubik^pro^^rty. to any public property, moveable or immoveable, or 

the removal or injury of any public laud-mark, or 
buoy or other mark used for navigation. 

153. Any officer in charge of a Police-station mav, without a warrant, 

_ . . . ^ enter any place within the limits of such station 

and^m^sures. ° ^ purpose of ihspecting or' searching for any 

weights or measures, or instruments for weighing, 
used or kept therein, whenever he has reason to believe that there are in 
such place any weights, measures or instruments for weighing which are 
false. 

If he finds in such place any weights, measures or instruments for 
weighing which are false, he may seize the same, and shall forthwith give 
information of such seizure to a Magistrate having jurisdiction. 


PART V. 

Information to the Police and their powers to Investigate. 


CHAPTER XIV. 

154. Every information relating to the commission of a cognizable 
Information in cogni- offence, if given orally to an officer in charge of a 
ble cases. Police-station, shall be reduced to writing by him 
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Investigation into non* 
cognizable cases. 


or under his direction, and be read over to the informant ; and every such 
information, whether given in writing or reduced to writing as aforesaid, 
shall be signed by the person giving it, and the substance thereof shall 
be entered in a book to be kept by such oflScer in such form as the Local 
Government may prescribe in this behalf. 

155. When information is given to an officer in charge of a Police- 

station of the commission within the limits of such 
nizable^ases^ non-cog- station of a non-cognizable offence, he shall enter 
in a book to be kept as aforesaid the substance of 
such information and refer the informant to the Magistrate. 

No Police-officer shall investigate a non-cognizable case without the 
order of a Magistrate of the first or second class 
having power to try such case or commit the same 
for trial, or of a Presidency Magistrate, 

Any Police-officer receiving such order may exercise the same powers 
in respect of the investigation (except the power to arrest without warrant) 
as an officer in charge of a Police-station may exercise in a cognizable 
case. 

156. Any officer in charge of a Police-station may, without the order 
of a Magistrate, investigate any cognizable case 
which a Court having jurisdiction over the local 
area within the limits of such 'station would have 

power to inquire into or try under the provisions of Chapter XV relating 
to the place of inquiry or trial. 

No proceeding of a Police-officer in any such case shall at any stage be 
called in question on the ground that the case was one which such officer 
was not empowered under this section to investigate. 

157. If, from information received or otherwise, an officer in charge of 

a Police-station has reason to suspect the com mis- 
sion of an offence which he is empowered under 
section 156 to investigate, he shall forthwith send a 
report of the same to a Magistrate empowered to take cognizance of such 
offence upon a poU(?e report, and shall proceed in person, or shall depute 
one of his subordinate officers to proceed, to the spot to investigate the 
facts and circumstances of the case, and to take such measures as may be 
necessary for the discovery and arresi of the offender : 

Provided as follows : — 


Investigation into cogni- 
zable cases. 


(a) when any information as to the commission of any such offence is 
^ ] 1 • • given against any person by name and the case 

tion dSpensed^withT^^^^°^' ^ serious nature, the officer in charge of a 

Police-station need not proceed in person or depute 
a subordinate officer to make an investigation on the spot ; 

VV^bere Police-officer in (&) if it appear to the officer in charge of a Police- 
charge sees no sufficient station that there is no sufficient ground for entering 
ground for inve'^tigation. investigation, he shall not investigate the 

case. 

In each of the cases mentioned in clauses (a) and (b), the officer in 
charge of the Police-station shall state in his said report his reasons for not 
fully complying with the requirements of the first paragraph of this 
section, 
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158. Every report sent to a Magistrate under section 157 shall, if the 
. Local Government so directs, be submitted through 
157 how Lbm°itfed such superior officer of police as the Local Govern- 

ment, by general or special order, appoints in that 
behalf. 

Such superior officer may give such instructions to the officer in charge 
of the Police-station as he thinks fit, and shall, after recording such instruc- 
tions on such report, transmit the same without delay to the Magistrate. 


Power to hold investiga- 
tion or preliminary inquiry. 


159. Such Magistrate, on receiving such report, may, if he thinks fit, 
at once proceed, or depute an}’^ Magistrate subor- 
dinate to him to proceed, to hold an investigation 
or preliminary inquiry into, or otherwise to dispose 

of, the case in manner provided in this Code. 

160. Any Police-officer making an investigation under this chapter 
Poliee-officer’s power to ^av, by order in writing, require the attendance 

require attendance of wit- before himself of any person being within the limits 
of his own or any adjoining station, who from the 
information given or otherwise, appears to be acquainted with the circum- 
stances of the case ; and such person shall attend as so required. 

161. ' Any Police-officer making an investigation under this chapter 
may examine orally any person supposed to be ac- 
quainted with the facts and circumstances of the 
case, and may reduce into writing any statement 

made by the person so examined. 

Such person shall be bound to answer truly all questions relating to 
such case put to him by such officer, other than questi<.ns the answers to 
which would have a tendency to expose him to a criminal charge or to a 
penalty or forfeiture. 

162. No statement, other than a d 3 dng declaration, made by any per- 
son to a Police-officer in the course of an investiga- 
tion under this chapter shall, if reduced to writing, 
be signed by the person making; it, or shall be used 


Examination of witnesses 
by Police. 


Statements to police not 
to be signed or admitted 
in evidence. 


as evidence against the accused. 


be 


Nothing in this section shall be deemed to affect the provisions of 
section 27 of the Indian Evidence Act, 1872. 

163. No Police-officer or person in authority shall offer or make, or 
cause to be offered or made, any such inducement, 
threat or promise as is mentioned in the Indian 
Evidence Act, 1872, section 24. 

But no Police-officer or other person shall prevent, by any caution or 
otherwise, any person from making in the course of any investigation under 
this chapter any statement which he may be disposed to make of his own 
free will. 


No inducement to 
ofEered. 


164. Any Magistrate not being a Police-officer may record any state- 
ment or confession made to him in the course of an 
menTand investigation under this chapter, or at any time 

afterwards before the commencement of the in- 
quiry or trial. 

Such statements shall be recorded in such of the manners hereinafter 
prescribed for recording evidence as is in his opinion best fitted for ihe 
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circumstances of the case. Such confessions shall be recorded and signed 
in the maimer provided in section 364, and shall then be forwarded to the 
Magistrate by whom the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, upon question- 
ing the person making it, he has reason to believe that it was made volun- 
tarily ; and when he records any confession he shall make a memorandum 
at the foot of such record to the following effect : — 

“ I believe that this confession was voluntarily made. It was taken in 
my presence and hearing, and was read over to the person making it and 
admitted by him to be correct, and it contains a full and true account of the 
statement made by him. 


“ (Signed) A. B., 

“ Magistrate!' 


165. Whenever an officer in charge of a Police-station, or a Police- 
officer making an investigation, considers that the 
Search by Police-officer. production of any document or other thing is 
necessary to the conduct of an investigation into any offence which he is 
authorized to investigate, and there is reason to believe that a person to 
whom a summons or order under section 94 has been or might be issued will 
not or would not produce such document or other thing as directed in the 
summons or order, or when such document or other tiling is not known to 
be in the possession of any person, such officer may search, or cause search 
to be made, for the same, in any place within the limits of the station of 
which he is in charge, or to which he is attached. 

Such officer shall, if practicable, conduct the search in person. 


If he is unable to coi duct the search in person, and there is no other 
person competent to make the search present at the time, he may require 
any officer subordinate to him to make the sesirch, and he shall deliver to 
such subordinate officer an order in writing, specifying the document or 
other thing for whi*oli search is tq be made, and the place to be searched , 
and such subordinate officer may thereupon search for such thing in sucu 
place. 


The provisions of this Code as to search-warrants shall, so far as may 
be, apply to a search made under this section. 

166. An officer in charge of a Police-station may require an officer in 
When officer in charge of another Police-Station, whether in the 

Police-Station may require Same or a different District, to cause a search to be 
another to issue search- made in any place, in any case in which the former 
warrant. officer might cause such search to be made within 

the limits of his own station. 


Such officer, qn being so required, shall proceed according to the pro- 
visions of section 165, and shall forward the thing found, if any, to the 
officer at whose request the search was made. 

167. Whenever it appears that any investigation under this chapter 
Procedure when investi- cannot be completed within the period of twenty- 
ption cannot be completed four hours fixed by section 61, and there are 
in twenty-four hours. grounds for believing that the accusation is well- 

founded, the officer in charge of the Police-station shall forthwith transmit 



176 


THE CODE OF CRIMINAL PROCEDURE. 


[Act X. 


to the nearest Magistrate a copy of the entries in the diary hereinafter 
prescribed relating to the case, and shall at the same time‘forward the 
accused to such Magistrate. 

The Magistrate to whom an accused person is forwarded under this 
section may, whether he has or has not jurisdiction to try the case, from 
time to time, authorize the detention of the accused in such custody as 
such Magistrate thinks fit, for a term not exceeding fifteen days. If he 
has not jurisdiction to try the case or commit it for trial, and considers 
further detention unnecessary, he may order the accused to be forwarded 
to a Magistrate having such jurisdiction. 

A Magistrate authorizing under this section detention in the custody of 
the police shall record his reasons for so doing. 

If such order be given by a Magistrate other than the District Magis- 
trate or Sub-divisional Magistrate, he shall forward a copy of his order, 
with his reasons for making it, to the Magistrate to whom he is immediately 
subordinate. 


Report of investigation 
by subordinate Police- 
officer. 


169. 


168. When any subordinate Police-officer has 
made any investigation under this chapter, be shall 
report the result of such investigation to the officer 
in charge of the Police-station. 

If, upon^an investigation under this chapter, it appears to the 
officer in charge of the Police-station that there is 
evwtncrdeficiTut!^^ sufficient evidence or reasonable ground of sus- 

picion to justify the forwarding of the accused to a 
Magistrate, such officer shall, if such person is in custody, release him on 
his executing a bond, with or without sureties, as such officer may direct, to 
appear, if aiid when so required, before a Magistrate empowered to take 
cognizance of the offence on a police report and to try the accused or com- 
mit him for trial. 


170. If, upon an investigation under this chapter, it appears to the 
Case to be sent to Magis- officer in charge of the Police-station that there is 
trate when evidence is sufficient evidence or reasonably ground as aforesaid, 
sufficient. officer shall forward the accused under custody 

to a Magistrate empowered to take cognizance of the offence upon a police 
report and to try the accused or commit him for trial ; or, if the offence is 
bailable and the accused is able to give security, shall take security from 
him for his appearance before such Magistrate on a day fixed and for his 
attendance from day to day before such Magistrate until otherwise directed. 

When the officer in charge of a Police-station forwards an accused 
person to a Magistrate or takes security for his appearance before such 
Magistrate under this section, he shall send to such Magistrate any weapon 
or other article which it may be necessary to produce before him, and shall 
require the complainant, if any, and so many of the persons who appear to 
such officer to be acquainted with the circumstances of the case as he may 
think necessary, to execute a bond to appear before the Magistrate and 
prosecute or give evidence (as the case may be) in the matter ot the charge 
against the accused. 

If the Court of the District Magistrate or Sub-divisional Magistrate 
be mentioned in the bond, such Court shall be held to include any Court to 
which such Magistrate may refer the case for inquiry or trial, provided 
reasonable notice of such reference be given to such complainant or persons. 
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The day fixed under this section shall be the day whereon the accused 
person is to appear, if security for his appearance has been taken, or the 
day on which he may be expected to arrive at the Court of the Magistrate, 
if he is to be forwarded in custody. 

The officer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons who executed it, and shall then send to the 
Magistrate the original with his report. 

Complainants and wit- 171. No complainant or witness on his way to 
nesses not to be required to the Court of the Magistrate shall be required to 
accompany Police-officer. accompany a Police-officer, 

Complainants and wit- . 01* shall be Subjected to unnecessary restraint or 
nesses not to be subjected inconvenience, or required to give any security for 
to restraint. appearance other than his own bond : 


Provided that, if any complainant or witness refuses to attend or to 
Recnsant complaioant or execute a bond as directed in section 170. the officer 
witness may be forwarded in charge of the Police-Station may forward him 
in custody, under custody to the Magistrate, who niay detain 

him in custody until he executes such bond, or unDil the hearing of the case 
is completed. 


172. Every Police-officer making an investigation under this chapter 

shall day bv day enter his pspoceedings in the iu- 
investigatfon^^^""^^^°°^ vestigation in a diary, setting forth the time at 
which the information reached him, the time at 
which he'began and closed his investigation, the place or places visited by him, 
and a statement of the circumstances ascertained through his investigation. 

Any Criminal Court may send for the police-diaries of a case under 
inquiry or trial in such Court, and may use such diaries, not as evidence 
in the case out to aid it in such inquiry or trial. Neither the accused nor 
his agents shall be entitled to call fi»r such diaries, nor shall he or they be 
entitled to see them merely because they ar^ referred to by 'the Court ; 
but if they are used by the Police-officer who made them to refresh his 
memory, or if the.pourt uses them for the purpose of contradicting such 
Police-officer, the provisions of the Indian Evidence Act, 1872, section 161 
or section 145, as the case may be, shall apply. 

173. Every investigation under this chapter shall be completed 

Report of Police-officer. unnecessary delaj, and as soon as it ia 

completed, the omcer in charge of the rolice-station 
shall forward to a Magistrate empowered to take cognizmce of the offence 
on a police report a report in the form prescribed by the Local Government, 
setting forth the names of the parties, the nature of the information and 
the names of the persons who appear -to be acquainted with the circum- 
stances of the case, and stating whether the accused person has been for- 
warded in custody, or has been released on his bond, and, if so, whether 
with or without sureties. 


Where a superior officer of police has been appointed under section 158, 
the report shall, in any case in which the Local Government by general 
or special order so directs, be submitted through that officer, and he may, 
pending the orders of the MagivStrate, direct the officer in charge of the 
Police-station to make further investigation.* 


Act X. of 1836. 

23 
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Whenever it appears from a report forwarded under this section that 
the accused has been released on his bond, the Magistrate shall -make such 
order for the discharge cf such bond or otherwise as he thinks fit. 

Police to iDquire and re- 174. Every officer in charge of a Police-station, 
port on suicide, &c. on receiving information that a person — 

(a) has committed suicide, or 

(h) has been killed by another, or by an animal, or by machinary, or 
by an accident, or 

(c) has died under circumstances raising a reasonable suspicion that 
some other person has committed an offence, 

shall immediately give intimation thereof to the nearest Magistrate 
empowered to hold inquests, and, unless otherwise directed by any rule 
prescribed by the Local Government, or by any general or special order of 
the District or Sub-divisional Magistrate, shall proceed to the place where 
the body of such deceased person is, and there, in the presence of two or 
more respectable inhabitants of the neighbourhood, shall make an investiga- 
tion, and draw up a report of the apparent cause of death, describing such 
wounds, fractures, bruises and other marks of injury as may be found on 
the body, and stating in what manner, or by what weapon or instrument 
(if any), such marks appear to have been inflicted. 

The report shall be signed by such Police-officer and other persons, or 
by so many of them as concur therein, and shall be forthwith forwarded to 
the District Magistrate or the Sub-divisional Magistrate. 

When there is any doubt regarding the cause of death, or when for any 
other reason the Police-officer considers it expedient so to do, he shall, 
subject to such rules as the Local Government may prescribe in this behalf, 
forward the body, with a view to its being examined, to the nearest Civil 
Surgeon, or other medical officer appointed in this behalf by the Local 
Government, if the state of the weather and the distance admit of its being 
so forwarded without risk o*f such putrefaction on the/oad as would render 
such examination unless. 

In the Presidencies of Fort St. Geolge and Bombay, investigations 
under this section may be made by the Head of the village, who shall 
then report the result to the nearest Magistrate authorized to hold in- 
quests. 

The following Magistrates are empowered to hold inquests ; namely, any 
District Magistrate or Sub-divisional Magistrate, and any Magistrate 
specially empowered in this behalf by the Local Government or the 
District Magistrate. 

175. An officer in charge of aTolice-station may, by order in writing, 
summon two or more persons as aforesaid for the 
Bons.^^^ Bummon per- purpose of the said investigation, and any other 
person who appears to be acquainted with the facts 
of the case. Every person so summoned shall be bound to attend and to 
answer truly all questions other than questions the answers to which would 
have a tendency to expose him to a criminal charge, or to a penalty or 
forfeiture. 

If the facts do not disclose a cognizable offence to which section 170 
applies, such persons shall not be required by the Police-officer to attend a 
Magistrates’s Court. 
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176. When any person dies while in the custody of the police, the 
nearest Magistrate empowered to hold inquests 
shall, and, in any other case mentioned in section 
174, clauses (a), (b) and (c), any Magistrate so 
empowered ma}^ hold an inquiry into the cause of death, either instead of, 
or in addition to, the investigation held by the Police-officer ; and, if he 
does so, he shall have all the powers in conducting it which he would have 
in holding an inquiry into an offence. The Magistrate holding such an 
inquiry shall record the evidence taken by him in connection therewith in 
any of the manners hereinafter prescribed, according to the circumstances of 
the case. 

Whenever such Magistrate considers it expedient to make an examina- 

Power to disinter corpse. of the dead body of any person who has been 

already interred, m order to discover the cause of 
his death, the Macfistrate may cause the body to be disinterred and 
examined. 


PART VI. 

Proceedings in Prosecutions. 


CHAPTER XV. 

Of the Jurisdiction of the Criminal Courts in Inquiries and 

Trials. 

A. — Place of Inquiry or Trial. 

Ordinary place of in- ■ , Every offence shall ordinarily be inquired 

cjuiry Rud trial. into and tried 0 ^' a Oourt within the local limits of 

. whose jurisdiction it was committed. 

178. Notwithstanding anything contained in section 177, the Locai 
Power to order cases to Government may direct that any cases or class of 

be tried in different Ses- cases committed for trial in any district may be 
aions Divisions. Sessions Divisions. 

Provided that such direction be not repugnant to any direction pre- 
viously issued under the twenty-fourth and twenty-fifth of Victoria, chapter 
104, section 15, or under this Code, section 526. 

179. When a person is accused of the commission of any offence by 
Accused triable in dis- reason of anything which has been done, and of any 

trict where act is done, or con^^equeuce which has ensued, such offence may be 
where consequence ensues, inquired into or tried by a Court within the local 
limits of whose jurisdiction any such thing has been do&e, or any such con- 
sequence has ensued. 

Illustrations, 

(a) A is wounded witliin the local limits of the jurisdiction of Court X and 
dies within the local limits of the jurisdiction of Court Z. The offence of the culpable 
homicide of A may be inquired into or tried either by X or Z. ^ 

(A) A is wounded within the local limits of the jurisdiction of Court X and 
IS, during ten days within the local limits of the jurisdiction of Court Y, and durine 
ten days more within the local limits of the jurisdiction of Court Z, unable in the 
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local limits of the jurisdiction of either Court Y or Court Z to follow his ordinary 
pursuits. The offence of causing grievous hurt to A may be inquired into or tried 
by X, Y or Z. 

(c) A is put in fear of injury within the local limits of the jurisdiction of Court 
X» and is thereby induced, within the local limits of the jurisdiction of Court Y, to 
deliver property to the person who put him in fear. The offence of extortion com- 
mitted on A may be inquired into or tried cither by X or Y. 

180. When an act is an offence by reason of its relation to any other 
Place of trial where act which is also an offence, or which would be an 
is offence by reason of rela- offence if the doer were capable of committing an 
tion to other offence. offence, a charge of the first mentioned offence may 

be inquired into or tried by a Court within the local limits of whose juris- 
diction either act was done. 

Illustrations. 

('0 A charge of abetment may be inquired into or tried either by the Court 
within the local limits of whose jurisdiction the abetment was committed, or by the 
Court within the local limits of whose jurisdiction the offence abetted was committed. 

(b) A cliargc of receiving or retaining stolen goods may be inquired into or 
tried either by llie Court within the local limits of whose jurisdiction the goods were 
stolen, or by any Court within the local limits of whose jurisdiction any of them 
were at any time dislioiKJstly n^eeived or retained. 

(c) A charge of .wrongfully concealing a person known to have been kidnapped 
may ho inquired into or tried by the Court within the local limits of whose jurisdic- 
t/on the wrongful concealing^ or by the Court within the local limits of whose juris- 
diction the kidnapping, took place. 

181, The offence of being a thug, of being a thug and committing 
Being a thug or belong- murder, of dacoity, of dacoity with murder, of ha- 
ing to”a gang of deceits, ving belonged to a gang of dacoits, or of having es- 
escape from custody, &c. caped from custody, may be inquired into or tried 
by a Court within the local limits of whose jurisdiction the person 
charged is. 

The offence of criminal misappropriation or of wriminal breach of trust 
Criminal raisappropria- may be inquired into or tried Court within the 
tion and criminal breach local limits of whose* jurisdiction any part of the pro- 
perty which is the subject of the offence was received 
by the accused person, or the offence was committed. 

offence of stealing anything may be inquired into or tried by a 
Court within the local limits of whose jurisdiction 
such thing was stolen or was possessed by the thief 
or by any person who receives or retains the same knowing or having reason 
to believe it to be stolen. 

Place of inquiry or trial 182. When it is uncertain in which of several 

where t^cene of offence is areas an offence was committed, or 

uncertain, 

or not in one district where an offence is committed partly in one local 
only ; area and partly in another, or 

or where offence is con- where an offence is a continuing one, and conti- 
tinuing, nues to be committed in more local areas than one, or 

where it consists of several acts done in different 

or consists of several acts. 

it may be inquired into or tried by a Court having jurisdiction over 
any of such local areas. 


Place of inquiry or trial 
where f^cene of offence is 
uncertain, 

or not in one district 
only; 

or where offence is con- 
tinuing, 

or consists of several acts. 
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183. An offence committed whilst the offender is in the course of per- 

’ . forming a journey or voyage may be inquired into or 

journey?^ committed on a ^ Court through or into the local limits of 

whose jurisdiction the offender, or the person against 
whom, or the thing in respect of which, the offence was committed, passed 
in the course of that journey or voyage. 

184. All offences against the provisions of any law for the time being 

Offences against Rail- in force relating to Railways, Telegraphs, the Post- 
way, Telep:raph, Post-office Office or Arms and Ammunition may be inquired 
and Arms Acts. tried in a Presidency-town, whether the of- 

fence is stated to have been committed within such town or not : Provided 
that the offender and all the witnesses necessary for his prosecution are to be 
found within such town. 


185. Whenever any doubt arises as to the Court by which any offence 

rr- i i. . j • should under the preceding provisions of this chapter 
High Court to decide, in , . - j • . ^ j tt* u n i. 

case of doubt, district be inquired into or tried, the mgh Court within the 

whore inquiry or trial local limits of whose appellate criminal jurisdiction 
shall take place. offender actually is may decide by which Court 

the offence shall be inquired into or tried. 

In British Burma, when the offender is an European British subject, the 
Recorder of Rangoon, and in all other cases the Ju(Ucial Commissioner, 
shall, for the purposes of this section, be deemed to be the High Court. 


186. When a Presidency Magistrate, a District Magistrate, a Snb- 

divisional Maeristrate or, if he is speciaWy empower- 
Power to issue summons - - . . . _ .Jr _ 


or warrant for offence com- 
mitted beyond local juris- 
diction. 


ed in this behalf by the Local Government, a Ma- 
gistrate of the first class, sees reason to believe that 
any person within the local limits of his jurisdic- 
tion has committed without such limits (whether within or without British 
India) an offence which cannot, under the provisions of sections 177 to 184* 
(both inclusive), or any other law for the time being in force, be inquired 
into or tried within such local limits, but is under some law for the time 
being in force triable in British India, such Magistrate may inquire into the 
offence as if it had Been coramitfed within such local limits, and compel such 
person in manner hereinbefore provided to appear before him, and send 
^ , such person to the Magistrate having jurisdiction 

on arrest inquire into or try such offence, or, if such offence 

is bailable, take a bond with or without sureties for 
his appearance before such Magistrate, 

When there are more Magistrates that one having such jurisdiction 
and the Magistrate acting under this section cannot satisfy himself as to 
the Magistrate to or before whom such person should he sent, or bound to 
appear, the case shall be reported for the orders of the High Court. 


187. If the person has been arrested under a warrant issued under 
Procedure where warrant Section 186 by a Magistrate other than a Presi- 
issued by Subordinate dency Magistrate OT District Magistrate, such 
Magistrate. Magistrate shall send the person arrested to the 

District Magistrate to whom he is subordinate, unless the Mrigistrate having 
jurisdiction to inquire into cr try such offence issues his warrant for the 
arrest of such person, in which case the peison arrested shall be delivered 
to the Police-officer executing such warrant, or shall be sent to the Magis- 
trate by whom such warrant was issued. 
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If the offence which the person arrested is alleged or suspected to have 
committed is one which may be inquired into or tried by any Criminal 
Court in the same district other than that of the Magistrate acting under 
section 186, such Magistrate shall send such person to such Court. 

Liability of British sub- 188. When an European British subject com- 
jects for offences commit- mits an offence in the dominions of a Prince or 
ted out of British India. State in India in alliance with Her Majesty, or 

when a Native Indian subject of Her Majesty commits an offence at 
any place beyond the limits of British India, 

he may be dealt with in respect of such offence as if it had been com- 
mitted at any place within British India at which he may be found : 

Provided that no charge as to any such offence shall be inquired into 
Political Agent to certi- British India unless the Political Agent, if there 
fy fitness of inquiry into be one, for the territory in which the offence is 
charge. alleged to have been committed, certifies that, in 

his opinion, the charge ought to be inquired into in British India : 

Provided also that any proceedings taken against any person under 
this section which would be a bar to subsequent proceedings against such 
person fqr the same offence if such offence had been committed in British 
India shall be a bar to further proceedings against him under the Foreign 
Jurisdiction and Extradition Act, 1879, in respect of the same offence in 
any territory beyond the limits of British India. 

189. Whenever any such offence as is referred to in section 188 is 
Power to direct copies of being inquired into or tried, the Local Government 
depositions and exhibits to may, if it thinks fit, direct that copies of depositions 
be received in evidence. made or exhibits produced before the Political 
Agent or a judicial officer in or for the territory in which such offence is 
alleged to have been committed shall be received as evidence by the Court 
holding'^such inquiry or trial in any case in which such Court might issue a 
commission for taking evidence as to the matters to which such depositions 
or exhibits relate. 

190. In sections 188 and 1§9 the expression 
“ Political Agent” defined. .< political Agent” nleans and includes— 

(a) the principal officer representing the British Indian Government in 
any territory beyond the limits of British India ; 

( ': ) any officer in British India appointed by the Governor General in 
Council, or the Governor in Council of the Presidency of Fort St. George or 
Bombay, to exercise all or any of the powers of a Political Agent, under the 
Foreign Jurisdiction and Extradition Act, 1879, for any territory not forming 
part of British India. 


B. — Conditions requisite for Initiation of Proceedings, 

191. Except as hereinafter provided, any Presidency Magistrate, Dis- 
. trict Magistrate, Sub-divisional Magistrate, and any 

by ^ Other Magistrate specially empowered in this behalf, 

may take cognizance of any offence — 

(a) upon receiving a complaint of facts which constitute such offence ; 

(b) upon a police report of such facts ; 

(o) upon information received from any person other than a Police- 
officer, or upon his own knowledge or suspicion, that such offence has been 
committed. 
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The Local Government, or the District Magistrate subject to the 
general or special orders of the Local Government, may empower any Magis- 
trate to take cognizance under clause (a) or clause (6) of offences for which 
he may try or commit for trial. 

The Local Government may empower any Magistrate of the first or 
second class to take cognizance under clause (c) of offences for which he may 
try or commit for trial. 

When a Magistrate takes cognizance of an offence under clause (c), the 
accused, or, when there are several persons accused, any one of them, shall 
be entitled to require that the case shall, instead of being tried by such 
Magistrate, be either transferred to another Magistrate or committed to the 
Court of Session. 


may 


192. Any District Magistrate or Sub-divisional Magistrate 

transfer any case, of which he has taken cogni- 
gi&^rates.^^ cases by Ma- ^ance, for inquiry or trial to any Magistrate subor- 
dinate to him. 


Any District Magistrate may empower any Magistrate of the first class 
who has taken cognizance of any case, to transfer it for inquiry or trial to 
any other specified Magistrate xn his District who is competent under this 
Code to try the accused or commit him for trial ; and such Magistrate may 
dispose of the case accordingly. 

193. Except as otherwise expressly provided by this Code or by any 
. _ , other law for the time being in force, no Court of 

^ Session shall take' cognizance of any offence as a 
Court of original jurisdiction, unless the accused 
has been committed to it by a Magistrate duly empowered in that behalf. 

Cases to be tried by Ad- Additional Sessions Judges and Joint Sessions 
ditional and Joint Sessions Judges shall try such cases only as the Local Go- 

? vtrmnent by general or special order directs them to 

try, or as the Sessions Judge of the Division makes over to them for trial. 

by Assistant Sessions Assistant Sessions Judges shall try such cases 
Judges. ^ ^ only as the Sessions Judge of the Division by genera’ 

or special order ma£es over to th*em for trial. 

194, The High Court may take cognizance of 

by^High^Court.^^ offences offence upon a commitment made to it in 

manner hereinafter provided. 

Nothing herein contained shall be deemed to affect the provisions of 
any letters patent granted under the twenty-fourth and twenty-fifth of 
Victoria, chapter 104. 

195. No Court shall take cognizance — 

(a) of any offence punishable under sections 172 to 188 (both inclusive'i 
Prosecution for con- Indian Penal Code, except with the previous 

tempts of lawful authority sanction, or on the complaint, of the public se vant 
of public servants. • concerned, or of some public servant to whom he is 

subordinate ; 

(5) of any offence punishable under section 193, 194, 195, 196, 199, 
Prosecution for certain 200, 205, 206, 207, 208, 209, 210, 211, or 228 
offences against public of the same Code, when such offence is committed 
Justice. Qj. jjj relation to, any proceeding in any Court, 

except with the previous sanction, or on the complaint, of such Court, or of 
some other Court to which such Court is subordinate ; 
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(c) of any offence described in section 463, or punishable under section 
ProBHcntion for certain 471, 475, or'476 of the same Code, when such offence 
offenceB relating: to docu- has been committed by a party to any procseding 
ments given in evidence. Jq Court in respect of a document given in 

evidence in such proceeding, except with the previous sanction, or on the 
complaint, of such Court, or of some other Court to which such Court is 
subordinate. 

The sanction referred to in this section may be expressed in general 
terms, and need not name the accused person ; but 
cessar'^*^^ sanction ne- shall, SO far as practicable, specify the Court or 
cessary. other place in which, and the occasion on which, the 

offence was committed. 

When sanction is given in respect of any offence referred to in this 
section, the Court taking cognizance of the case may frame a charge of any 
other offence so referred to which is disclosed by the facts. 

Any sanction given or refused under this section may be revoked or 
granted by any authority to which the authority giving or refusing it is 
subordinate; and no such sanction shall remain in force for more than six 
months from the date on which it was given. 

For the purposes of this section, every Court, other than a Court of 
Small Causes, shalLbe deemed to be subordinate only to the Court to which 
appeals from the former Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall be deemed 
to be subordinate to the High Court, and every other Court of Small Causes 
shall be deemed to be subordinate to the Court of Session for the Sessions 
Division within which such Court is situate. 


Prosecution for offences 
against the State. 


196, No Court shall take cognizance oP any offence punishable under 
Chapter VI of the Indian Penal Code, except section 
127, or punishable under section 294A of the same 
C<ide, unless upon complaint made by order of, or 
under authority from, the Governor General in Council, the Local Govern- 
ment, or some officer empowered by the Governor General in Council in this 
behalf. 


197. When any Judge, or any public servant not removable from his 
office without the sanction of the Government of 
IV- socntion of Judges or the Local Government, is accused as such 

and public servants. a, c rc n 

Judge or public servant of any offence, no Court 
shall take cognizance of such offence, except with the previous sanction of 
the Government having power to order his removal, or of some oflScer empower- 
ed in this behalf by such Government, or of some Court or other authority to 
which such Judge or public servant is subordinate, and whose power to give 
such sanction has not been limited by such Government. 

Such Government may determine the person by whom, and the man- 
power of Government ner in which, the prosecution -of such Judge or 
as to prosecution. public servant is to be conducted, and may specify 

the Court before which the trial is to be held. 


198. No Court shall take cognizance of an offence falling under 

Prosecution for breach Chapter XIX or Chapter ^1 of the Indian Penal 
of contract, defamation. Code or under sections 493, to 496 (both inclusive) 
and offences against mar- of the same Code, except upoii a complaint made 
by some person aggrieved by such offence. 
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199. No Court shall take cognizance of an offence under section 497 
Proseciitionfor adultary or section 498 of the Indian Penal Code, except 
or enticing a manied upon a complaint made by the husband of the 
woman. woman, or, in his absence, by some person who had 

care of such woman on his behalf at the time when such offbuce was 
committed. 


CHAPTER XVI, 


Of Complaints to Magistrates. 


200. A Magistrate taking cognizaf c*, of arj offence on cofiiplaint shall 
Examination of com- at once oxamuio the roinplainant npori oath, and the 
p’iainant. substance of the examination shall bo reduced to 

writing and shall be signed by the complainant, and also by r,lio Magistrate : 

Provided as follows — 

(a) when the complaint is made in writing, nothing here in contained 
shall be deemed to require a Magistrate to examine the complainant before 
transferring the case under section 192 : # 

(h) where the Magistrate is a Presidency Magistrate, such examination 
may be on oath or not as the Magistrate in each case thinks fit, and need 
not. be reduced to WTiting ; but the Magistrate may, if he thinks fit, before 
the matter of the complaint is brought before him, require it to be reduced 
to writing ; 

(c) when the case has been transferred under section 192 and the 
Magistrate so transferring it has already -'xamined the complainant, the 
M^agistrate to whom it is so transferred shall not be bound to re-examine 
the complainant. 


201. If the complaint has been sn.-idc* in wfiting and the Magistrate 
Procedure by Magistrate is DOt comoerenr to take cognizance of the case, he 

31 ot competent to take cog- shall return tile c>‘U)plaint for presentation to the 
uizance of the case. •* proper tvibnnal wi^h an emlorsement to that effect. 

202. If the Chief Presidomey Magistrate, or au} other Pi t sidf^ncy 

Magistrate whom the Local Government mav from 
pweesr”®”"”* 'i"'® authorize in tltis behalf, or any Magis- 

trate of the first or second class, sees reason to dis- 
trust the truth of a complaint of an offence of which he is authorized to 
take cognizance, he may, when the complainant has been ex.-unined, record 
his reasons for distrusting the truth (>f the complaint, and may then 
postpone the issue of process for compelling the attendance of the person 
complained against, and either inquire into the ca^^e himself or direct a pre- 
vious local investigation to be made bv any officer suhoidinate to such 
Mi igistrate, or by a Police-officer, or by such other person, not being a 
Magistrate or Police-officer, as he thinks fit, for the puipo.ce of ascertainino- 
the truth or falsehood of the complaint. 

If such investigation is made by sf'me person not being a Magistrate 
or a Police-officer, he shall exercise all the poweis conferred bv this Code nu 
an officer in charge of a Police-station, except biiat he shall not have power 
to arrest without warrant. 

This section applies to the Police in the towns of Calcutta and Bombay. 

24 
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203. The Magistrate before whom a complaint is made or to whom it 

. , - , . . has been transferred may dismiss the complaint if, 

Dismissal of complaint. .. J 

after examining the complainant and considering 

the result of the investigation (if any j made under section 202, there is in 
his judgment no sufficient ground for proceeding. 


CHAPTER XVII. 

Of the Commencement of Proceedings before Magistrates. 

204. If in the opinion of a Magistrate taking cognizance of an 

Issue of process. offence there is sufficient ground for proceeding 

and the case appears to be one in which, according 
to the fourth column of the second schedule a summons should issue in the 
first instance, he shall issue his summons for the attendance of the accused. 
If the case appears to be one in which according to that column a warrant 
should issue in the first instance, he may issue a warrant, or, if he thinks fit, 
a summons, for causing the accused to be brought or to appear at a certain 
time before such Magistrate or some other Magistrate having jurisdiction. 

Nothing in this section shall be deemed to affect the provisions of sec- 
tion 90. 

205. Whenever a Magistrate issues a summons, he may, if he sees 
Magistrate may dispense reason SO to do, dispense with the personal attend- 

with personal attendance ance of the accused, and permit him to appear by 
of accused. pleader. 

But the Magistrate inquiring into or trying the case may, in his discre- 
tion, at any stage of the proceedings direct the personal attendance of the 
accused, and, if necessary, enforce such attendance in manner hereinbefore 
provided. 


CHAPTER XVIII. 

Of Inquiry into Cases triable by the Court of Session or 
High Court. 


Power 

inal. 


20G. Any Presidency Magistrate, District Magistrate, Sub-divisional 
Magistrate, Magistrate of the first class or any 
to commit for ^t^gistrate empowered in this behalf by the Local 
Government may commit any person for trial to the 
Court of Session or High Court for any offence triable by such Court. 

But save as herein otherwise provided, no person triable by the Court 
of Session shall be committed for trial to the High Court. 


207. The following procedure shall be adopted in inquiries before 
Procedure in inquiries Magistrates where the case is triable exclusively by 

preparatory to commit- a Court of Session or High Court, or, in the opinion 
of the Magistrate, ought to be tried by such Court. 

208. The Magistrate shall, when the accused appears or is brought be- 

fore him, proceed lo hear the complaint (if any), and 
evidence pro- manner hereinafter provided all such evi- 

dence as may be produced in support of the prose- 
cution or in behalf of the accused, or as may be called for by the Magis- 
trate. 
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If the complainant or officer condiictinor the prosecution, or the accused, 
applies to the Magistrate to issue process to compel 
furt^eTevfdcnce^^^°^^°^ the attendance of any witness or the production of 
any document or other thing, the Magistrate shall 
issue such process unless, for reasons to be recorded, he deems it unnecessary 
to do so. 

Nothing in this section shall be deemed to require a Presidency Magis- 
trate to record his reasons. 

209. When the evidence referred to in section 208, paragraphs 1 and 
2, has been taken, and he has examined the 
be^discharpec?'*^^ Person to accused for the purpose of enabling him to explain 
any circumstances appearing in the evidence againstj 
him, such Magistrate shall, if he finds that there are not sufficient grounds 
for committing the accused person for trial, discharge him, unless it appears 
to the Magistrate that such person should be tried before himself or some 
other Magistrate, in which case he shall proceed accordingly. 

Nothing in this section shall he deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to 
be recorded by such Magistrate, he considers the charge to be groundless. 

When, upon such evidence being taken and such examination 
(if any^ being made, the Magistrate finds that th( le 
are sufficient grounds for committing the accused for 
trial, he shall frame a charge under his hand, declar- 
ing with what offence the accused is charged. 

Charge to be explained, ^s soon as the charge has been framed, it shall 
and copy furniabed, to ac- be read and explained to the accused and a cony 
thereof shall, if he so requires, be given to him 
free of cost. 

211. The accused shall be required nt once to give in, orally or in 
List of witnesses for de- writing, a list of the persons (if any) whom he 
fence on trial. wishes to be summoned to give evidence on his 

. . trial. 


210 . 


When charge is to be 
framed. 


Further list. 


The Magistrate may in his discretion allow the accused to give in any 
furthei list of witnesses at a subsequent time ; and, 
where the accused is committed for trial before the 
High Court, nothing in this section shall be deemed to preclude the accused 
from giving, at any time before bis trial to the Clerk of the Crown a further 
list of the persons whom he wishes to be summoned to give evidence on 
such trial, 

212. The Magistrate may in his discretion 
exrrne^uL“eBTes® summon and examine any witness named in any 

list given in to him under section 211, 

213. When the accused on being required to give in a list under section 
A # 211 has declined to do so, or when he has given in 

^ ' such list and the witnesses (if any) included therein 

whom the Magistrate desires to examine have been summoned and 
examined under section 212. fhe Magistrate may make an order committing 
the accused for trial by the High Court or the Court of Session (as the 
case may be), and (unless the Magistiate is a Presidency Magistrate) shall 
also record biiefly the reasons for such commitment. 
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214. If any person (not boine an European British subject) is accused 
re.«,n charged ou-.idc ^ Magistrate Other than a Presiddncy Magis- 

P^rsiflency-towns jointly trSite Of having coniniitteu an onence conjointly 
with European British sub- with an European British subject who is about to 
be committed for trial, or to be tried, before the 


Hi^h Court on a similar charge arising out of the same transaction, and the 
Magistrate finds that there are sufBcient grounds for committing the 
accused for trial, ho shall commit him f\jr trial before the High Court, and 
not before the Court of Session. 


215. A commitment once mado under section 213 or section 214 by a 
Quafihin'? (commitments cornrjetent Magistrate can be quashed by the High 

umlor section 213 or 214. Court only, and only on a point of law. 

216. When the accused has given in any list of witnesses under 
Summons to witnoysscs section 211 and has been committed for trial, the 

for defence when accused Magistrate shall summon such of the witnesses in- 
is committed. eluded in the list as have not appeared before 

himself, to appear before the Court to which the accused has been 
committed : 


Provided that where the accused has been committed to the High 
Court, the Magistrate may, in his discretion, leave such witnesses to be 
summoned bv the Clerk of the Crown, and such witnesses may be sum- 
moned accordingly*': 

Provided also that if the Magistrate thinks that any witness is included 
Refusal to summon un- ^be list for the purpose of vexation or delay, or 
necessary witness unless of defeating the ends of justice, the Magistrate may 
doimsit made. requii e the accused to satisfy him that there are 

reasonable grounds for believing that the evidence of such witness is 
material, and, if he is not so satisfied, may refuse to summon the witness 
(recording his reasons for such refusal), or mav before summoning him re- 
quire such sum to be deposited as such Magistrate thinks necessary to 
defray the expense of obtaining the artendance of the witness. 


217. Complainants and witnesses for the prosecution and defence, 
. whose attendance before the ‘Court of Session or 

High Court is necessary, and who appear before 
the Magistrate, shall execute before him bonds 
j.nding themselves to be in attendance when called upon at the Court 
of Session or High Court, to prosecute or to give evidence, as the case 
may be. 

If any complainant or witness refuses to attend before the Court of 
Detention in cu^^tody in Session or High Court, or to execute the bond above 
case of refusal to attend or directed, the Magistrate may detain him in custody 
"o execute bond. uuxW he executes such bond, or until his attendance 

at the Court of Session or High Court is required, when the Magistrate 
shall send him in custody to the Court of Session or High Court, as the 
case may be. 


218. When the accused is committed for trial, the Magistrate shall 
f 1 order to such person as may be appointed 

notitied. ^ ° ^ by the Local Government in this behalf, notifying 

the commitment, and stating the offeiice in the 
same form as the charge, iinlesa the Magistrate is satisfied that such person 
is already aware of the commitment and the form of the charge ; 
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and shall send the charge, the record of the inquiry and any weapon or 
Charge, &c‘, to be for- <^^her thing which is to be produced in evidence, to 
warded" to High Court or the Court of Session or (where the commitment is 
Court of Session. made to the High Court) to the Clerk of the Crown 

or other officer appointed in this behalf by the High Court. 

When the commitment is made to the High 

foSed t^ilfgh'court^^ parfc of the record is not in English. 

an English translation of such part shall be for- 
warded with the record. 

219. The Magistrate may summon and examine supplementary wit- 
nesses after the commitment and before the com- 
plcmITary\i"n“ mencement of the trial, and bind them over in 

manner hereinbefore provided to appear and give 
evidence. 

Such examination shall, if possible, be taken in the presence of the 
aoonaed, and, where the Magistrate is not a Presidency Magistrate, a copy 
of the evidence of such witnesses shall, if the accused so require, be given 
to him free of cost. 

220. Until and during the trial, the Magistrate 
shall, subject to the provisions of this #Code re- 
garding the taking of bail, commit the accused, by 


Custody of accused pend- 
ing trial. 


warrant, to custody. 


CHAPTER XIX. 


Charge to state offence. 


Spocilic name of offence 
sufficient description. • • • 


How stated where offence 
has no specific name. 


Of the Charge. 

Form of Charges, 

221, Every charge under this Code shall state 
the offence with which the accused is charged. 

If the law which creates the offence gives it any 
specific name, the offence may be described in the 
charge*by that name only. 

If the law which creates the offence does not give it any specific name, 
so much of the definition of the offence must be 
stated as to give the acemed notice of the matter 
with which he is charged. 

The law and section of the law against which the offence is said to 
have been committed shall be mentioned in the charge. 

The fact that charge is made is equivalent to a statement that every 
legal condition required by law to constitute the 
offence charged was fulfilled in the particular case. 

In the Presidency-towns the charge shall be written in English ; else- 

T r V, where it shall be written either in English or in the 

Language of charge. , r i ” 

language of the Court. 

If the accused has been previously convicted of any offence, and it is 
intended to prove such previous conviction for the 
purpose of affecting the punishment which the 
Court is conrtpetent to award, the fact, date and 
place of the previous conviction shall be stated in the charge, If such 


What implied in charge. 


Pievious conviction 
when to be set out. 
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Btatement is omitted, the Court may add it at any time before sentence 
is passed. 

Illustrations, 

(a) A is charged with the murder of B. This is equivalent to a statement 
that A’s act fell within the definition of murder given in sections 299 and 300 of the 
Indian Penal Code ; that it did not fall within any of the general exceptions of the 
same Code ; and that it did not fall within any of the five exceptions to section 300, or 
that, if it did fall within Exception 1, one or other of the three provisos to that 
exception applied to it. 

{!)) A is charged, under section 326 of the Indian Penal Code, with voluntarily 
causing grievous hurt to B, by means of an instrument for shooting. This is 
equivalent to a statement that the case was not provided for by section 835 of the 
Indian Penal Code, and that tlie general exceptions did not apply to it. 

[c) A is accused of murder, cheating, theft, extortion, adultery or criminal 
intimidation, or using a false property-mark. The cliarge may state that A committed 
murder, or cheating, or theft, or extortion, or adultery or criminal intimidation, or that 
he used a false property -mark, without reference to the definitions of those crimes 
contained in the Indian Penal Code ; but the sections under which the offence is 
punishable must, in each instance, be referred to in the charge. 

{d) A is charged, under section 184 of the Indian Penal Code, with inten- 
tionally obstructing a sale of property offered for sale by the lawful authority of a 
public servant. The charge should be in those words. 

222. The charge shall contain such particulars as to the time and 

place of the alleged offence, and the person (if any) 
plaw and pM 3 o“n. against whom, or the thing (if any) in respect of 

which, it was committed, as are reasonably suffi- 
cient to give the accused notice of the matter with which he is charged. 

223. When the nature of the case is such that the particulars men- 
Whon manner of com. tioned in sections 221 and 222 do not give the 

mitting olfence must be accused sufficient notice of the matter with which 
he is charged, the charge shall also contain such 
particulars of the manner in which the alleged offence was committed as 
will be sufficient for that purpose. 

Illustrations, 

(a) A is accused of the theft of a certain article at a certain time and place. 
TIh 3 charge need not set out the manner in which the theft was effected. 

(h) A is accused of cheating B at a given time and place. The charge must 
set out the manner in which A cheated B. 

(c) A is accused of giving false evidence at a given time and place. The charge 
must set out that portion of the evidence given by A which is alleged to be false. 

(d) A is accused of obstructing B, a public servant, in the discharge of his 
public functions at a given time and place. The charge must set out the manner in 
which A obstructed B in the discharge of his functions. 

(e) A is accused of the murder of B at a given time and place. The charge 
need not state the manner in which A murdered B. 

(f) A is accused of disobeying a direction of the law with intent to save B from 
punishment. The charge must set out the disobedience charged and the law infringed. 

^ ^ , 224. In every charge words used in describing 

in sense of law under offence shall be deemed to have been used iii 

which offence is punish- the sense attachfed to thetn respectively by the law 
under which such offence is punishable. 


When manner of com* 
mitting offence must be 
stated. 
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225. No error in stating either the offence or the particulars required 
to be stated in the charg(% and no omission to state 
the offence or those particulars, shall be regarded 
at any stage of the case as material, unless the accused was misled by such 
error or omission. 


Effect of errors. 


Illustrations, 

(a) A is charged, under section 242 of the Indian Penal Code, with “ having 
been in possession of* counterfeit coin, having known at the time when he became 
possessed thereof that such coin was counterfeit,’* the word “ fraudulently” being 
omitted in the charge. Unless it appears that A was in fact misled by this omission, 
the error shall not be regarded as material. 

{b) A is charged with cheating B, and the manner in which he cheated B is not 
set out in the charge, or is set out incorrectly. A defends himself, calls witnesses, 
and gives his own account of the transaction. The Court may infer from this that the 
omission to set out the manner of the cheating is not material. 

(c) A is charged with cheating B, and the manner in which he cheated B is not 
set out in the charge. There were many transactions between A and B, and A had 
no means of knowing to which of them* the charge referred, and offered no defence. 
The Court may infer from such facts that the omission to set out the manner of the 
cheating was, in this case, a material error. ^ 

(jl) A is charged with murder of Khoda Baksh on the 21st January, 1882. In 
fact, the murdered person’s name was Haidar Baksh, and the date of the murder was 
the 20tli January, 1882. A was never charged with any murder but one, and had 
heard the inquiry before the Magistrate, which referred exclusively to the case of 
Haidar Baksh. The Court may infer from these facts that A was not misled, and 
that the error in the charge was immaterial. 

{e) A was charged with mu’\lering Haidar Baksh on the 20th January, 1882, 
and Khoda Baksh (who tried to arrest him for tliat murder) on tlie 21st January, 
IS82. When charged for the murder of Haidar Baksh, he was tried for the murder 
of Khoda Baksh. The witnesses present in his defence were witnesses in the case 
of Haidar Baksh. The Court may infer from this that A was misled, and that the 
error was material. 


226. When any person is committed for trial without a charge, or 
Procedure on commit- with a« imperfect or erroneous charge, the Court, 


on 

ment without charge 
with imperfect charge. 


or, in the case of a High Court, the Clerk of the 
Crown, may frame a charge, or atld to or otherwise 
alter the charge, as the case may be, having regard to the rules contained 
in this Code as to the form of charges. 

227. Any Court may alter any charge at any time before judgment 

^ ^ 1 is pronounced, or, in the case of trials before 

Court may alter charge. Session or Hiffh Court, before the 

verdict of the jury is returned or the opinions of the assessois are ex- 
pressed. 

Every such alteration shall be read and explained to the accused. 

228. If the* charge framed or alteration made under section 226 or 
section 227 is such that proceeding immediately 
with the trial is not likely, in the opinion of the 
Court, to prejudice the accused in his defence 

the conduct of the case, the Court may, in its 
charge or alteration has been framed or made, 
proceed with the trial as if the new or altered charge had been the original 
charge. 


When trial may proceed 
immediately after altera- 
tion. 

or the prosecutor in 
discretion, after such 
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229. If the new or altered charge is such that proceeding immediately 

with the trial is likely, in the opinion of the Court, 
WiKMi new tnal may be ^ preiiidice the accused or the prosecutor as afore- 

said, the Court may either direct a new trial or 
adjourn the trial for such period as may be necessary. 

230 . If the offence stated in the new or altered charge is one for the 

prosecution of which previous sanction is neces- 
prosecuUon “offence in sary, the case shall not he proceeded with until 
altered charge require pre- such sanction is obtained, unless sanction has been 
vious simciiou. already obtained for a prosecution on the same facts 

as those on which the new or altered charge is founded. 

231. Whenever a charge is altered by the Court after the commen- 
cement of the trial, the prosecutor and the accused 
shall be allowed to recall or re-summon, and 
examine with reference to such alteration, any 

witness who may have been examined. 

232. If any Appellate Court, or t^e High Court in the exercise of 

^ - ... its powers of revision or of its powers under 

Cliapter XXVII, is of opinion that any person con- 
victed of.an offence was misled in his defence by the absence of a charge or by 
an error in the charge, it shall direct a new trial to be had upon a charge 
framed in whatever' manner it thinks fit. 


Recall of witnesses when 
charge altered. 


If the Ci)urt is of opinion that the facts of the case are such that no 
valid charge could be preferred against the accused in respect of the facts 
proved, it shall quash the conviction. 

Illustration, 


A is convicted of an offence under section 1 OG of the Indian Penal Code, upon a 
charge which omits to state that he know the evidence which he corruptly used or 
attempled to use as true or genuine wa^ false or fabricated. If the Court thinks it 
probable that A had su- li knowledge, and tliat lie was misled in his defence by the 
fmiission from the charge of the statement that he liad it, it shall direct a new trial 
upon an amended charge ; but if it ap])ears probable from the proceedings that A had 
no sucli knowledge, it siiall quash the conviction. 


Joinder of Charges, 

233. For every distinct ofience of which any person is accused there 
shall be a separate charge, and every such charge 
.hall be tried separately, except in the cases men- 
tiolicd in sections 234, 235, 236 and 239. 


Illustration. 

A is accused of a theft on one occasion, and of causing grievous hurt on another 
occasion. A must he separately charged and separately tried for the theft and the 
causing grievous hurt. 

234. When a person is accused of more ofifences than one of the same 
Three offences of same kind, committed within the space of twelve months 
kind within year may be from the first to the last of such offences, he may 
t haiged together. charged with, and tried at one trial for, any num- 

ber of them not exceeding three. 

Offences are of the same kind when they are punishable with the same 
amount :)f punishment under the same section of the Indian Penal Code, 
or of any special or local law. 
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235. I. — If, in one series of acts s) connected toepther as to form the 
same transactioti, mure otfeiioes than one are com- 
inittecl by the same person, he may be charged with, 
and tried at one trial for, every such offence. 

II. — If the acts alleged constitute an offence falling within two or more 

separate definitions of any law in force for the time 
betng by whicl. offences are defined or punished, 
the person ao ‘ucf»d of them may be charged with 
and tried at one trial for each of such offences. 

III. — If several acts, of which one or more than one would by itself or 

ttt a themselves constitute an offence, c(*nstitute when 

one oifence, but constitut- Combined a different offence, the person acensen ot 
ing when combined a dif- them may be charged With and tried at One trial for 
feient offence. offence consritiited bv such acts when coriibiued, 

or for any offence constituted by any one, or more, of such acts. 

Nothing contained in this section shall affect the Indian Penal Code, 
section 71. # 


Illustration^. 

to paragraph 1— • 

(a) A rescues B, a person in lawful custody, and in so doing causes grievous 
hurt to C, a constable in wliose custody B was, A may lie charged with, and trieil 
or, offences under section 225 and 233 of the Indian Penal Code. 

(h) A commits housc-hroaking by day with intent to Ci)mmit adultery, and 
commits, in the house so entered, adultery with B’s wife. A may be separately 
charged with, and convicted of, offences under sections 454 and 497 of the Indian Penal 
Code. 

(c) A entices B, the wife of C, awav from C, with intent to commit adultery with 
B, and then commits adultery with her. A may he separately charged with, and 
con\icted of, offences under sections 493 and 497 of the Indian Penal Code. 

[r/] A has in his possession several seals knowing’ thorn to be couiiierfoit and 
intending to use them for the purpose of coiumitring s wcral forgeries punishable under 
section 466 of the 'Indian Penal A may he separately charged with, ana 

convicted of, the possession of each seal under section 473 of the Indian Penal 
Code. 

[g] With intent to cause injury to B, A institutes a criminal proceeding against 
him, knowing that there is no just or lawful ground for such proceeding ; and also 
fasoly accuses B of having committed an offence, knowing that there is no just or 
lawful ground for such charge. A may be sejiarately cliarged with, and convicted of, 
two offences under section 211 of the Indian Penal Code. 

[/*] A, with intent to cause injury to B, falsely accuses him of having com- 
mitted an offence, knowing that there is no just or lawful ground for such charge. 
On the trial, A gives false evidence against B, intending thereby to cause B to be 
convicted of a capital offence. A may be separately charged with, and convicted of, 

offences under sections 211 and 194 of the Indian Penal Code. 

• 

((/) A, with six others, commits the offences of rioting, grievous hurt, and 
assaulting a public servant endeavouring in the discharge of his duty as such to 
suppress the riot. A may be separately charged with, an I convicted of, offences under 
sections 147, 325 and 152 of the Indian Penal Code, 

(K) A threatens B, C and 1) at the same time with injury to their persons with 
intent to cause alarm to them. A may be se])arately charged witli, and convicted of, 
each of the tliree offences ui.dcr section 506 of tlie Indian Penal Code. 

25 
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The separate charges referred to in Illustrations (a) to (A) respectively may be 
tried at the same time. 

to paragraph II — 

(i) A wrongfully strikes B with a cane. A may be separately charged with, and 
convicted of, offences under sections 352 and 323 of the Indian Penal Code. 

(J) Several stolen sacks of corn are made over to A and B, who know they are 
stolen property, for the purpose of concealing them. A and B thereupon voluntarily 
assist each other to conceal the sacks at the bottom of a grain-pit. A and B may be 
separately charged with, and convicted of, offences under sections 411 and 414 of the 
Indian Penal Code. 

(^) A exposes her child with tlie knowledge that she is thereby likely to 
cause its death. The child dies in consequence of such exposure. A may be separately 
charged with, and convicted of, offences under sections 317 and 304 of the Indian 
Penal Code. 

(l) A dishonestly uses a forged document as genuine evidence, in order to convict 

B, a public servant, of an offence under section 167 of the Indian Penal Code. A 
may be separately charged with, and convicted of, offences under section 471 (read 
with 466) and 196 of the same Code. • 

to paragraphs HI — 

(m) ^A commits robbery on B, and, in doing so, voluntarily causes hurt to him. 
A may be separately charged with, and convicted of, offences under sections 323, 392 
and 394 of the Indian Penal Code. 

236. If a single act or series of acts is of such a nature that it is 
Where it is doubtful cloubtful which of several offences the facts which 

what offence has been can be proved will constitute, the accused may be 
committed. charged with having committed all or any of such 

offences, and any number of such charges may be tried at once ; or he may 
be charged in the alternative with having committed some one of the said 
offences. 

Illustration. 

A is accused of an act whicli may amount to theft, or receiving stolen property, 
or criminal breach of trust or cheating. He may be charged with theft, receiving stolen 
property, criminal breach of trust and cheating, or he may be charged with having com- 
mitted theft, or receiving stolen property, or criminal breach of trust or cheating. 

237. If, in the case mentioned in section 236, the accused is charged 
When a person is charg- with *one offence, and it appears in evidence that 

ed with one offence, he can he committed a different offence for which he might 
be convicted of another. have been charged under the provisions of that 
section, he may be convicted of the offence which he is shown to have 
committed, although he was not charged with it. 

Illustration. 

A is charged with theft. It appears that he committed the offence of criminal 
breach of trust, or that of receiving stolen goods. He may be convicted of criminal 
breach of trust, or of receiving stolen goods (as the case may be), though he was not 
charged with such offence. 

238. When a person is charged with an offence consisting of several 
When offence proved particulars, a combination of some only of which 

included in offence constitutes a complete minor offence, and such 
charged, combination is proved but the remaining particu- 

lars are not proved, he may be convicted of the minor offence, though he 
was not charged with it. 
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When a person is charged with an offence and facts are proved which 
reduce it to a minor offence, he may be convicted of the minor offence 
although he is not charged with it. 

Nothing in this section shall be deemed to authorize a conviction of 
any offence referred to in section 198 or section 199 when no complaint has 
been made as required by that section. 


Illustrations. 


(a) A is charged, under section 407 of the Indian Penal Code, with criminal 
breach of trust in respect of property entrusted to him as a carrier. It appears that he 
did commit criminal breach of trust under section 406 in respect of the property, but 
that it was not entrusted to him as a carrier. He may be convicted of criminal breach 
of trust under section 406. 

(i) A is charged under section 325 of the Indian Penal Code with causing 
grievous hurt. He proves tliat he acted on grave and sudden provocation. He may be 
convicted under section 335 of that Code. 


239. When more persons tUan one are accused of the same offence, 
What persona a be different offences committed in the same tran- 

charged jointly?^ ^ sactioD, or when one person is accused of commit- 

ting any offence, and another of abetmeift of, or 
attempt to commit, such offence, they may be charged and tried together 
or separately, as the Court thinks fit ; and the provisions* contained in the 
former part of this chapter shall apply to all such charges. 


Illustrations. 

(a) A and B are accused of the same murder. A and B may be charged and 
tried together for the murder. 

(^») A and B are accused of a robbery, in the course of wliicli A commits a murder 
with which B has nothing to do. A and B may be tried together on a charge, charging 
both of them with the robbery, and A alone with the murder. 

(c) A and B are both charged with a theft, and B is charged with two other thefts 
committed by him in the course of the same transaction. A and B may be both tried 
together on a charge,* .charging botli with the one theft, and B alone with the two 
other thefts. 

240. When more charges than one are made against the same person. 
Withdrawal of remain- and when a conviction has been had on one or 
ing charges on conviction more of them, the complainant, or the officer 
on one of several charges, eonducting the prosecution, may, with the consent 
of the Court, withdraw the remaining charge or charges, or the Court of 
its owrv accord may stay the inquiry into, or trial of, such charge or charges. 
Such withdrawal shall have the effect of an acquittal on such charge or 
charges, unless the conviction be set aside, in which case the said Court 
(subject to the order of the Court Getting aside the conviction) may proceed 
with the inquiry into or trial of the charge or charges so withdrawn. 


CHAPTER XX. 

Of the Trial of Summons-cases by Magistrates. 

Procedure in summons- 241. The following procedure shall be observed 
by Magistrates in the trial of summons-cases. 
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Conviction on admission 
of truth of accusation. 


Procedure when no such 
admissiuu is made. 


242. When the accused appears or is brought before the Magistrate, 

the particulars of the offence of which he is accused 
accusation ^hall be asked if he 

° ^ * has any cause to show why he should not be con- 

victed ; but it shall not be necessary to fratue a formal charge. 

243. If the accused admits that he has committed the offence of 
which he is accursed, his admission shall be recorded 
as nearly as possible in the words used by him ; and 
if he shows no sufficient cause why he should not 

be convicted, the Magistrate shall convict him accordingly. 

244. If the accused does not make such admission, the Magistrate 
shall proceed to hear the complainant (if any), and 
take all such evidence as may be produced in sup- 
port of the prospcu^^ion, and also to hear the accused 

and take all such evidence as he produces in his defence. 

The Magistrate may, if he thinks fit, on the application of the com- 
plainant or accused, issue process to compel the attendance of any witness 
or the production of any document or other thing. 

The Magistrate may, before summoning any witness on such applica- 
tion, re(|nire that his reasonable expcmses, incurred in attending for the 
purposes of the trial, be deposited in Court. 

245. If the Magistrate upon taking the evidence referred to in section 

. . 244 and such further evidence (if any) as he may, 

^ ‘ of his own motion, cause to be produced, and (if 

he thinks fit) examining the accused, finds the accused not guilty, he shall 
record an order of acquittal. 

^ , If he finds the accused guilty, he shall pass 

Sentence. , . i i 

sentence upon him according to law. 

246. A Magistrate may, under section 243 or section 245, convict 

the accused of any offence triable under this 
Finding not limited by chapter which from the facts admitted or proved 
comp am or summons. appears to have committed, whatever may be 

the nature of the complaint or summons. • 

247. If the summons has been issued on complaint, and upon the day 
appointed for the appearance of the accused or any 
day subsequent thereto to which the hearing may 
be adjourned the complainant does not appear, 

the Magistrate shall, notwithstanding anything hereinbefore contained, 
acquit the accused, unless for some reavSon he thinks proper to adjourn the 
hearing of the case to some other day. • 

248. If a complainant, at any time before a final order is passed in 
any case under.this chapter, satisfies the Magis- 
trate that there are sufficient grounds for permit- 
ting him to withdraw his complaint, the Magistrate 

mav permit him to withdraw the same, and shall thereupon acquit the 
accused. 

249. In any case instituted otherwise than upon complaint, a Presi- 
dency Magistrate, a Magistrate of the first class, 
or, with the previous sanction of the District Magis- 
truto, any other Magistrate, may, for reasons to be 

recorded by him, step the proceedings at any stage without pronouncing 


Non-appearance of com- 
plainant. 


Withflrawal 

plaint. 


of 


Power to stop proccod- 
ingfs when no compluimint. 
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any judgment either of acquittal or conviction, and may thereupon release 
the accused. 

250. Repealed hy Act IV, of 1891. 


CHAPTER XXL 


Procedure 

cases. 

252. 


Of the Trial of Warrant-cases by Magistrates. 

251. The following procelure shall be observed 
by Magistrates in the trial of Wirrant-cases. 

When the accused appears or is brought before a Magistrate, 


Evidence 

tion. 


for prosccu- 


Discharge of accused. 


such Magistrate shall proceed to hear the complainant 
(if any) and take all such evidence as may be 
produced in support^of the prosecution. 

The Magistrate shall ascertain, from the complainant or other \vise, the 
names of any persons likely to be acquainted with the facts of the case and 
to be able to give evidence for the prosecution, and shall summon to give 
evidence before himself such of them as he thinks necessary. 

253. If upon taking all the evidence referred to in secion 252, and 
making j]uch examination (if any) of the accused as 
the Magistrate thinks necessary, he finds lhat no 

case against the accused has been made out which if unrebutted would 
warrant his conviction, the Magistrate shall discharge him. 

Nothing in this section shall be deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to 
be recorded by such Magistrate, he considers the charge to be groundless. 

254. If, when such evidence and examination have been taken and 

, made, the Magistrate is of opinion that there is 
when offence appears ground for presuming that the accused has commit- 
ted an offence triable under this chapter, which such 


proved. 


Magistrate is competent to try, and which, in his opinion, could be 
adequately punished by him, he shall frame in writing a charge against the 
accused. 

255. The charge shall then be read and explained to the accused, and 
he shall be asked whether he is guilty or has any 
• defence to make. 

If the accused pleads guilty, the Magistrate shall record the plea, and 
may in his discretion convict^him thereon. 
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256. If the accused refuses to plead or does not plead, or claims to be 

Defence tried, he shall be called upon to entet upon his 

defence and to produce his evidence, and shall, at 
any time while he is making his defence, be allowed to recall and cross- 
examine any witness for the prosecution present in the Court or its 
precincts. 

If the accused puts in any written statement, the Magistrate shall file 
it with the record. 

257. If the accused applies to the Magistrate to issue any process for 
Process for compelling compelling the attendance of any witness (whether 

production of evidence at hC has or has not been previously examined in the 
instance of accused, case) for the purposes of examination or cross-exa- 

mination, or the production of any document or other thing, the Magistrate 
shall issue such process unless he considers that such application should be 
refused on the ground that it is made for the purpose of vexation or delay, 
or for defeating the ejids of justice. Such ground shall be recorded by him 
in writing. 

The Magistrate may; before summoning any witness on such applica- 
tion, require that his reasonable expenses incurred in attending for the 
purposes^of the trial be deposited in Court. 

258. If in any case under this chapter in which a charge has been 
framed the Magistrate finds the accused not guilty^ 
he shall record an order of acquittal. 

If in any such case the Magistrate finds the 
accused guilty, he shall pass sentence upon him 
according to law. 

259. When the proceedings have been instituted upon complaint and 

, 1 . X upon any day fixed for the hearing of the case the 

^ complainant is absent and the otience may be law- 

fully compounded, the Magistrate may, in his discretjon, notwithstanding 
anything hereinbefore contained, at any time before the charge has been 
framed, discharge the accused. 


Acquittal. 


Conviction, 


CHAPTER XXII. 

Of SuMiiAKY Trials. • 

260. Notwithstanding anything contained in 

Powerto try summarily. 

(1) the District Magistrate, ’ 

(2) any Magistrate of the first class specially empowered in this behalf 
by the Local Government, and 

(3) any Bench of Magistrates invested with the powers of a Magistrate 
of the first class and specially empowered in this behalf by the Local Gov- 
ernment may try in a summary way all or any of the following oflFences : — 

(a) Otiencesnot punishable with death, transportaiqp or imprison-* 
moot for a term exceeding six months ; 

(b) Offences relating to weights and measures, under sections 264, 265 
and 266 of the Indian Penal Code ^ 
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(c) Hurt, under section 323 of the same Code ; 

(d) Theft, under section 379, 380 or 381 of the same Code, where the 
value of the property stolen does not exceed fifty rupees ; 

(^ej Receiving or retaining stolen property, under section 411 of the 
same Code, where the value of such property does not exceed fifty rupees ; 

("/) Assisting in the concealment or disposal of stolen property, under 
section 414 of the same Code, where the value of such property does not 
exceed fifty rupees ; 

(g) Mischief, under section 427 of the same Code ; 

("A) House-trespass, under section 448 of the same Code ; 

(i) Insult with intent to provoke a breach of the peace, under section 
504, and criminal intimidation, under section 506, of the same Code ; 

(J) Abetment of any of the foregoing offences ; 

(/l) An attempt to commit any of the foregoing offences, when such 
attempt is an offence : 

Provided that no case in which a District Magistrate exercises the 
special powers conferred by section 34 shall be tried in a summary way. 

261. The Local Government may confer on any Bench of Magistrates 
Power to invest Bench of invested with the powers of a Magistrate of the 

Maj?istrates invested with second or third class power to try summafiiy all or 
less power. any of the following offences : — ^ 

(a) Offences against the Indian Penal Code, sections 277, 278, 279, 285, 
286, 289, 290, 292, 293, 294, 323, 334, 336, 341, 352, 426 and 447 ; 

(b) Offences against Municipal Acts, and the conservancy-clauses of 
Police Acts, punishable only with fine, or with imprisonment for a term not 
exceeding one month : 

(c) Abetment of any of the foregoing offences : 

Cd) An attempt to commit any of the foregoing offences, when such 
attempt is an offence, 

262. In trials under this chapter, the pr 9 cedure prescribed for sum- 
Procedure for summons mons-cases shall be followed in summons-cases, and 

and Warrant-cases applica- the procedure prescribed for warrant-cases shall he 
followed in warrant-cases, except as hereinafter 
mentioned. 


No sentence of imprisonment for a term exceeding three months shall 

^ be passed in the case of any conviction under this 

Limit of imprisonment. chapter. 

263. In cases where no appeal lies, the Magistrate or Bench of Magis- 
trates need not record the evidence of the witnesses 
there^ia^no^ppeaT or frame a formal charge ; but he or they shall enter 

in such form as the Local Government may direct 
the following particulars : — 


( a) the serial number ; 

(b) the date of the commission of the offence ; 

(c) the date of the report or complainant ; 

{d) the name of the complainant (if any) ; 

{e) the name, parentage and residence of the accused ; 
if) the offence complained of and the offence (if any) proved, and in caBes 
coming under clause clause (e) or clause (/) of section 260 the value of 
the property in respect of which the offence has been committed ; 

{g) the plea of the accused and his examination (if any) ; 
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(It) the finding, and, in the ‘case of a conviction, a brief statement of 
the reasons therefor; 

(?') the sentence or other final order; and 

(j) the date on which the proceedings terminated. 

264. In every case tried summarily by a Magistrate or Bench in 

, . which an appeal lies, such Magistrate or Bench shall, 

cases!^^ appea a e before passing sentence, recoid a judgment embody- 

ing the substance of the evidence and also the parti- 
culars mentioned in section 263. 

Such judgment shall be the only record in cases coming within this 
section. 

265. Records made under section 263 and judgments recorded under 

T - , section 264 shall be written by the presiding officer, 

aiid^udgmuiit^ ^ either in English or in the language of the Court, 

or, if the Court to which such presiding officer is 
immediately subordinate so directs, in such officer’s mother-tongue. 

The Local Government may authorize any Bench of Magistrates em- 
, , „ . , powered to try offences summarily to prepare the 

to employ clerk. aforesaid record or judgment by means of an othcer 

^ afipointed in this behalf by the Court to which such 

BiMich is immediately subordinate, and the record or judgment so prepared 
shall be signed by each member of such Bench present taking part in the 
proceedings. 


CHAPTER XXIII. 


Of Tiitals before High Courts and Courts of Session. 

A. — Prelhtdnary. 

266. In this chapter, except in section 276* and 307, the expression 
rT. L “High Court” means a High Court of Judicature 

ig ourt L lie . established or to be established under the twenty- 
fourth and twenty-fifth of Victoria, chapter 104, and includes the Chief Court 
of the Panjab, and such other Courts as the Governor General in Coun* il may, 
by notiticaiion in the Gazette of India, declare to be High Courts fojuhe 
purposes of this chapter. 

Trials before High Court 267. All trials under this chapter before a High 
to be by jury. Court shall be by jury ; 

and, notwithstanding anything herein contained, in all criminal cases 
transferred to [a High Court under this Code or under the Letters Patent 
of any ^High Court established under the twentv-fourth and twenty-fifth of 
Victoria, chapter 104, the trial may, if the High Court so directs, be by 

Trials before Ci urt 
Session to be by jury 


With assessors. 


269. The Local 

local Government may 
order trials before Court 
of Session to be by jury. 

or alter such order. 


268. All trials before a Court oC Session shall 
be either by jury, or with the laid of asses- 
sors. 

Government may, by order in the official Gazette, 
direct that the trial of all offences, or of any parti- 
cular class of offences, before any Court of Session, 
shall be by jury in any District, and may revoke 


* Act X. of 18st). 
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When the accased is charged in tlie same trial with several offences 
of which some are and some are not triable by jury, he shall be tried by jury 
for such of those offences as are triable by jury, and by the Court of Session, 
with the aid of the jurors as assessors, for such of theiii as are not triable 
by jury.* 

Trial before Court of 270. In every trial before a Court of Session, 
Session to be con iucted by the proseciuhni shall be conducted by a Public 
Tublic Prosecutor. Prosecutor. 


B. — Commencement of Proceedings. 

271. When the Court is ready to commence the trial, accused 

^ rx- 1 shall appear or be brought before it, and the 
charge snail be read out in Court and explained to 
him, and he shall be asked whether he is guilty of the nff'uice charged, 
or claims to be tried. 

Plea of ^ liity accused pleads guilty, the plea shall be 

^ ‘ recorded, and he may be convicted thereon. 

272. If the accused refuses to, or does not, plead, or if he claims 

to be tried, the Court shall proceed to* choose 
Cl^m to^he tded.^^^^^ jurors or assessors as hereiuafrer directed and to 
try the case : 

Trial by same jury or as- Provided that, subject to the right of objection 
sesaors of several offenders hereinafter mentioned, the same jury may try or 
in succession. Same asse.ssors may aid in the trial of, as many 

accused persons successively as the Court thinks fit. 

273. In trials before the High Court, when it apnears to the High 

Court at any time bf^fore the comrneucemont of 
chai^e^^ unsustainable person charged, that any charge or 

any portion thereof is clearly unsustamable, the 
Judge may make on the charge an entry to that effect. 

Effect of entry. Such entery shall have the effset of stayin- 

proceeditigs upon the charge or portion of the 
charge, as the case may be. 


Refusal to plead 
claim to be tried. 


Trial by same jury or as- 
sessors of several offenders 
in succession. 


Effect of entry. 


C, — Choosing a Jury. 

Number of jury. In tnals before the High Court the jury 

shall consist of nine persons. 

In trials by jury before the Court of S'^ssion, the jury shall consist of 
such uneven number not being le.ss than three, or more than nine, as the 
Local Government, by order applicable to any particular district, or to any 
particular class of offences in that district, may direct. 

275. In a trial by jury, before the Conrb of Session, of a person not 
Jury for trial of persons being an European or an American, a majority of 

not Europeans or Americans the jury shall, if he SO desires, c >nsist o^ persons 
before Court of Session. neither Europeans nor Americans. 

276. The jurors shall be chosen by lot from the persons summoned 
to act as such, in such manner as the High Court 
may from time to time by rule direct . 

♦ Act X of 1S8G. 

26 


Jurors to be chosen by lot. 
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Proviso. 

Bxisting practice main* 
tained. 

shall be followed ; 


Provided that — 

first, pending the issue under this section of 
rules for any Court, the practice now prevailing in 
such Court in respect to the choosing of jurors 


Persons not 
when eligible. 


summoned 


secondly, in case of a deficiency ( f persons sum- 
moned, the number of jurors required may, with 
the leave of the Court, be chosen from such other 
persons as may be present ; and 

Trials before special jurors. thirdly, in the Presidency-towns — 

(a) if the accused person is charged with having committed an offence 
punishable with death, or 

{h) if in any other case a Judge of the High Court so directs, 
the jurors shall be chosen from the special jury list hereinafter 
prescribed. 

277. As each juror is chosen, his name shall be 
called aloud, and, upon his appearance, the accuse d 
shall be asked if he objects to be tried by such juror, 

then be taken to such juror by the accused or 
by the prosecutor, and the grounds of objection 
shall be stated : 

the High Court, objections without grounds stated 
shall be allowed to the number of eie^ht on behalf 
of the Crown and eight on behalf of the person or 
all the persons charged. 


Names of 
called. 


jurors to be 


Objection may 

Objection to jurors. • 

Provided that, in 


Objection 
grounds stated. 


without 


278. Any objection taken to a juror on any of the following grounds, 

, if made out to the satisfaction of the Court, shall 

Grounds of objection. allowed 

( a) some presumed or actual partiality in the juror ; 

(b) some personal ground, such as alienage, deficiency in the qualifi- 
cation required by any law or rule having the forces of law for the time 
being in force, or being under the age of twenty-one or above the age of 
sixty years ; 

•(c) his having by habit or religious vows relinquished all care of 
worldly affairs ; 

(d) his holding any t)fBce in or under the Court ; 

(c) his executing any duties of police or being entrusted with police- 
duties ; 

(/) his having been convicted of any offence which, in the opinion of 
the Court, renders him unfit to serve on the jury ; 

ig) his inability to understand the language in which the evidence is 
given, or, when such evidence is interpreted, the language in which it is 
interpreted ; 

(h) any other circumstance which, in the opinion of the Court, renders 
him improper as a juror. 

279. Every objection taken to a juror shall be decided by the 

Court, and such decision shall be recorded and 
Decision of objection. hp final 
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If the objection is allowed, the place of such juror shall be supplied by 
Supply Ot place of juror any Other juror attending in obedience to a sum- 
against whom objection mons and chosen in manner provided by section 
allowed, 276 ; or, if there is no such other juror present, then 

by any other person present in the Court whose name is on the list of 
jurors, or whom the Court considers a proper person to serve on the jury, 
provided that no objection to such juror or other person is taken under 
section 278 and allowed, 

280. When the jurors have been chosen, they 
Foreman of jury. shall appoint one of their number to be foreman. 

The foreman shall preside in the debates of the jury, deliver the verdict 
of the jury, and ask any information from the Court that is required by the 
jury or any of the jurors. 

If a majority of the jury do not, within such time as the Judge thinks 
reasonable, agree in the appointment of a foreman, he shall be appointed 
the Court. 

281. When the foreman has been appointed, the ju- 
Swearmg of jurors. sworn under theindian Oaths Act, 1873. 

282. If, in the course of a trial by jury, at any time before the return 
of the verdict, any juror, from any sufficient cause, 
Procedure when juror p,. evented from attending throughout the trial, or 

if nny juror absents himself, and it is not practica- 
ble to enforce his attendance, or if it appears that any juror is unable to 
understand the language in which the evidence is given, or, when such 
evidence is interpreted, the language in which it is interpreted, a new juror 
shall be added, or the jury shall be discharged and a new jury chosen. 

In each of such cases the trial shall commence anew. 


Difichnrire ot jury in case 
of sickness of prisoner. 


283. The Judge may also discharge the jury 
whenever the prisoner becomes incapable of remain- 
ing at the bar. 


Assessors how chosen. 


. , D, — Choosing Assessors, 

• • 

284. When the trial is to be held with the aid of assessors, two ar 
more shall be chosen, as the Judge thinks fit, from 
the persons summoned to act as such. 

285. If, in the course of a trial with the aid of assessors, at any time 

before the finding, any assessor is, from any suffici- 
is uu^b^'to attend.“'®“°^ Prevented from attending throughout the 

trial, or absents himself, and it is not practicable to 
enforce his attendance, the trial shall proceed with the aid of the other 
assessor or assessors. 


If all the assessors are prevented from attending, or absent themselves 
the proceedings shall be stayed, and a new trial shall be held with the aid of 
fresh assessors. 


E, — Trial to Close of Gases for Prosecution and Defence. 

286. When the jurors or assessors have been chosen, the prosecutor 
shall open his case by reading from the Indian Penal 
Code or other law the description of the offence 
charged, and stating shorcly by what evidence he 
expects to prove the guilt of the accused. 


Opening 

cution. 


case for piose- 
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Examination of witnesses. The prosecutor shall then examine his witnesses. 

Examination of accused 287. The examination of the accused duly re- 
bofore Magistrate to be corded by or before the committing Magistrate shall 
evidence. be tendered by the prosecutor and read as evidence. 


288. The evidence of a witness duly taken in the presence of the 


Evidence p^iven at preli- 
minary inquiry admissible. 


accui^ed before the committing Magistrate may, in 
the discretion of the presiding Judge, if such wit- 
ness is produced and examined, be treated as evi- 


dence in the case. 


2(S9. When the examination of the witnesses for the prosecution and 
TToceduro after exam iua- examination (if any; of the accused are con- 

tion of witncBses for prose- rinded, the accused shall be asked whether he means 

to adduce evidence. 

If he says that he does not, the" prosecutor may sum up his case ; and 
if the Court considers that there is no evidence that the accused committed 
the offence, it may then, in a case tried with the aid of assessors, record a 
finding, or, in a case tried by a jnry,[^direct the jury to return a verdict, o 
not guilty. 

If the accused or any one of several accused says that he means to 
adduce evidence and the Court considers that there is no evidence that the 
accused committed the offence, the Court may then, in a case tried with 
the aid of assessors, record a finding, or, in a case tried by a jury, direct the 
jury to return a verdict, of not guilty 

If the accused or anv one of several accused says that he means to 
adduce evidence, and the Court considers that there is evidence that he 
committed the offence, or if, on his saving that he does not mean to adduce 
evidence, the prosecutor sums up his case and the Court considers that 
there is evidence that the accused committed the offence, the Court shall 
call on the accused t j enter on his defence. 


290 The accused or his pleader may then open his case, stating the 
Defence which he intends to rely, and making 

^ such comments as *he thinks lifecesssary on the evi- 

dence for the prosecution. He may then examine his witnesses (if any) and 
after their cross-examiuatiou and re-examination (if any) may sum up his 
ease. 


291. The accused shall he allowed to examine any witness not pre- 
Right of accused aa to viously named by him, if such witness is in attend- 
rxamiiiatioTi ana summon- ance ; but he shall not, except as provided in sections 
I ng of witnesses. 211 and 231, be entitled of right to have any wit- 

ness w^unimoned, other than the witnesses named in the list delivered to the 
Magistrates by whom he was committed for trial. 

292. If the accused, or any of the'^accused, has 
1 ^ stated, when asked under section 289, that he means 

to adduce evidence, the prosecutor shall be entitled 
to reply. 

293. Whenever the Court thinks that the jury or assessors should view 

View by jury or assessors. offeuce charged is alleged to 

have* been committed, or any other place in which 
any other tiansaction matciial to the trial is alleged to have occurred, the 
Court sliall make an order to that effect, and the jury or assessors shall be 
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condncfed in a body, under the care of an officer of the Court, to such place, 
which shall* be shown to them by a person appointed by the Court. 

Such officer shall not, except with the permission of the Court, suffer 
any other person to speak to, or hold any communication with, any of the 
jury or assessors, and, unless the Court otherwise directs, they shall, when 
the view is finished, be immediately conducted back into Court. 


294. If a juror or assessor is personally acquainted with any relevant 
fact, it is his duty to inform the Judge that such is 
jssor case, whereupon he may be sworn, examined, 
cross-examined and re-examined in the same 
manner as any other witness. 


When juror or 
may be examined. 


Jury or asse?:sorfi to at- 
tend at adjourned sitting. 


295. If a trial is adjourned, the jury or assessors 
shall attend at the adjourned sitting, and at every 
subsequent sitting, until the conclusion of the trial. 


296. The High Court may, from time to time, make rules as to keeping 
Locking up jury. the jury together during a trial before such Court 

lasting for more than one day, and, subject to such 
rules, the presiding Judge may order whether and in what manner the 
jurors shall be kept together under the charge of an officer of the Court, or 
whether they shall be allowed to return to their respective homes. 


F, — Conclusion of Trial in Cases tried by Jury, 

297. In cases tried by jnrv, when the case for the defence, and the 
Charge to jiir/, prosecutor’s reply (if any) are concluded, the Court 

shall proceed to charge the jury, summing up the 
evidence for the prosecution and defence, and laying down the law by which 
the jury are to be guided. 

Duty of Judge. 298. In such cases, it is the duty of the Judge — 

(a) to decide all questions of law arising in the course of the trial, and 
specinlly all questions as to the relevancy of facts which it is proposed to 
prove, and the adipissibility of evidence or the propriety of questions asked 
by or on behalf of fbe parties ; and, in his discretion, to prevent the pro- 
duction of inadmissible evidence, whether it is or is not objected to by the 
parties ; 

{h) to decide upon the meaning and construction of all documents 
given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to 
prove in order to enable evidence of particular matters to be given ; 

(d) to decide whether any question which arises is for himself or for the 
jury, and upon this point his decision shall bind the jurors. 

The Judge may, if he thinks proper, in the course of his summing up, 
express to the jury his opinion upon any question of fact, or upon any 
question of mixed law and fact, relevant to the proceeding. 


Illustrations, 

{a) It is proposed to prove a statement made by a person not being a witness 
in the case, on the ground that circumstances are proved which render evidence oi 
such statement admissible. 

It is for the Judge, and not for the jury, to decide whether the existence 
ol those circumstances has been proved. 
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(h) It is proposed to give secondary evidence of a document the original of 
which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or 
destroyed. 

Duty of jury. 299. It is the duty of the jury— 

(a) to decide which view of the facts is true, and then to return the 
verdict which under such view ought according to the direction of the Judge, 
to be returned ; 

(b) to determine the meaning of all technical terms (other than terms 
of law) and words used in an unusual sense which it may be necessary to 
determine, whether such words occur in documents or not ; 

(c) to decide all questions which according to law are to be deemed 
questions of fact ; 

(d) to decide whether general indefinite expressions do or do not apply 
to particular cases, unless such expressions refer to legal procedure, or unless 
their meaning is ascertained by law, in either of which cases it is the duty 
of the Judge to decide their meaning. 

Illustrations » 

(a) A is tried for the murder of B. 

It is the duty of Jblie Judge to explain to the jury the distinction between murder 
and culpable homicide, and to tell them under what views of tlie facts A ought to he 
convicted of murder, or of culpable homicide, or to he acquitted. 

It is the duty of the jury to decide which view of the facts is true, and to return 
a verdict in accordance with the direction of the Judge, whether that direction is right 
or wrong, and whether they do or do not agree with it. 

(h) The question is whether a person entertained a reasonable belief on a parti- 
cular point, — whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

300. In cases tried by jury, after the Judge has 
Retirement to consider. finished his charge, the jury may retire to consider 
their verdict. 

Except with the leave of the Court, no person otheV than a juror shall 
speak to, or hold any communication with, any member of such jury. 

When the jury have considered their verdict, the foreman shall 
^ ^ inform the Judge what is their verdict, or what is 

the verdict of a majority. 

302. If the jury are not unanimous, the Judge may require them to 
Procedure where jury retire for further consideration. After such a period 

differ. as the Judge considers reasonable, the jury may 

deliver their verdict, although they are not unanimous. 

303. Unless otherwise ordered by the Court, the jury shall return a 
Verdict to be given on verdict on all the charges on which the accused is 

eachcharg:e. tried, and the Judge may ask therm such questions 

Jud^e may question jury, necessary to ascertain what their verdict is. 

Questions and answers Such questions and the answers to them shall be 
to be recorded. recorded. 


Ameudiug verdict. 


When by accident or mistake a wrong verdict is delivered, the 
t^erdict may, before or immediately after it is recorded, 

' ameiul the verdict, and it shall stand as ultimately 


amended. 
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305. lichen in a case tried before a High Court the jury are unanimous 
Verdict in High Court in their opinion, or when as many as six are of one* 
when to prevail, opinion and the Judge agrees with them, the Judge 

shall give judgment in accordance t^ith such opinion. 

When in any such case the jury are satisfied that they will not be 
unanimous, but six of them are of one opinion, the foreman shall so inform 
the Judge. 

Discharge of jury in If* the 'Judge disagrees with the majority, he 
other cases. shallfat once discharge the jury. 

If thera are not so many as six who agree in opinion, the Judge shall, 
Eifter the lapse of such time as he thinks reasonable, discharge the jury. 

306. When in a case tried before the Court of Session the Judge 
Verdict-in Court of Ses- does not think it necessary to express disagreement 

Bion when to prevail. with the verdict of the jurors or of a majority of 

the jurors, he shall give judgment accordingly. 

If the accused is acquitted, the Judge shall record judgment of acquit- 
tal. If t^e accused is convicted, the Judge shall pass sentence on him 
according to law. 

307. If in any such case the Sessions Judge disagrees with the 
Procedure where Sea- verdict oP the jurors, br of a majority of the jurors, 

Bions Judge disagrees, with on all or any of the charges on which the accused 
verdict. been tried, so completely that he considers it 

necessary for the ends of justice to submit the case to the High Court, •he 
shall submit the case accordingly, recording the grounds of his opinion, 
and, when the verdict is one of ^icquittal, stating the ofifeAce which he 
considers to Have been committed. 

Whenever the Judge submits a case under this section, he shall not 
record, judgment of acquittal or of conviction on any of the charges on 
which the accused has been tried, but he may either remand the accused 
to custody or admit him to bail. 

In dealing with the case so submitted the High Court may exercise 
any of the powers which it may exercise on an appeal ; but it may acquit 
or convict the accused of any offence of which the jury could have^cnnvicted 
him upon the charge framed and placed before ir ; and, if it convicts him^ 
may pass such sentence as might have been passed by the Court of Session. 

G. — Re-trial of Accused after Discharge of Jitry, 

308. Whenever the jury is discharged, the accused shall be detained 
Pe-trial of accused after in custody or on bail (as the case ifiay be), and 

discharge of jury. shall bp tried by another jury, unless the Judge 

considers that he should not be re-tried, in which case the Judge shall make 
an entry to that effect on the charge, and such entry shall operate as an 
acquittal. 


H. — Conclusion of' Trial in Cases tried with Assessors, 

309. When, in a case tried with the aid of assessors, the case for the 
Delivery of opinions of ‘defence and tbe prosecutor’s reply (if any) are 
assessors. concluded, the Court may sum up the evidence 
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jor the prosecution and defence, and shall then require each of the assessors 
to state his opinion orally, and shall record such opinion, 
j , The Judge shall then give judgment; but Jn 

® ’ doing so shall not be bound to conform to the 

opinion's of the assessors. 

If the accused is convicted, the Judge shall pass sentence on him 
according to law. 


/. — Procedure in Case of Previous Conviction, 

310. In the case of a trial by jury or with the aid of assessors, where 
Procedure in case of pre- the accused is charged with an offence committed 

vioua conviction. after a previous conviction, for any offence, the 

procedure laid down in sections 271, 286, 305, 306 and 309 shall be modified 
as follows : — 

(a) The part of the* charge stating the previous conviction shall nob 
be read put in Court, nor shall the accused be asked* whether he has been 
previously convicted as alleged in the charge, unless and until he ]j,as either 
pleaded guilty to, or been convicted of, the subsequent offence, 

(5) If he pleads guilty to, or is convicted of, the subsequent offence, 
he shall then be asked whether he has*been previously convicted, as alleged 
in the charge. 

(c) -If he answers that he has been so previously convicted the Judge 
may proceed to r^ass sentence on him accordingly ; but, if he denies that he 
has been so previously convicted, or refuses to, or does not, answer such 
question, the jury or the Court and the assessors (as the case may be) shall 
then inquire concerning such previous conviction, and in such* case (where 
the trial is by jury) it shall not be necessary to swear the jurors again. 

^Notwithstanding anything in this section, evidence of the previous 
conviction may be given at the tiial for the subsequent offence, if the fact of 
the pievious conviction is relevant under the provisions of the Indian Evi- 
dence Act, 1872. 

. — Pist of Jurors for High Court, and summoning Jurors 

for that Court, 

311. t Repealed hg Act XII of 1891, 

312. The names of not more than four ‘’hundred persons shall 
Number ot special jur- at any one time b© entered in the special jurors" 

ors. list. 

113, The Clerk of th*e Crown shall, before the first day of April in 
Lists of common and subject to such rules as the High 

special jurors. Court from time to time prescribes, prepare— 

(a) a list of all persons liable to serve as common jurors ; and ’ 

(6) -a list of persons liable to serve -as special jurors only. 

Regard shall be had, in the preparation of the latter list, to the pro- 
perty, character and education of the persons whose names are entered 
tiierein. 


♦ Act III of 1891. 
t Act XII of 1891. 


A 
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No person shall be entitled to have his name entered in the special 
jurors" list merely because he may have been entered in the special jurors' 
list for a previous year. 

The Governor General in Council in the case of the Hii^h Court at 
Calcutta, and, in the case of other High Courts, the Local Government, 
may exempt any salaried officer of Government, from serving as a juror. 

T1 le Cleik of the Crown shall, subject to such rules 
as aforesaid, have full discretion to prepare the 
said lists as seems to him to be proper, and there 
shall be no appeal from, or review of, his decision. 

314. Preliminary lists of persons liable to s.^rve as common jurois 
and as special jurors, respectively, signed* by the 
linTiw^rnd revised!’ ^lerk of the Crow.., shall be p.iblishod oi.ce in tile 

local official Gazette before the iilteenth dnj' of 
April next after their preparation. 

Revised lists of persons liable to serve as common juiors, and special 
jurors, respectively, signed as afore>aiH, shaP be published once in the local 
official Gazette befoie the 1st day of May next after t heir preparation. 

Copies of the said lists shall be affixed to some conspicuous part of the 
Court-house. • 


Discretion of officer pre- 
paring lists. 


315. Out of the persons named in the re\ised lists aforesaid, there 
Number of jurors to be shall be summoned for each Sessions in each Prosi- 

suminoncd in presidency- doncy-towu at least t wen ty-se\ on of those who ate 
liable to serve on special juries, and Hfty-four of 
those who are liabb? to serve on common juries. 

No person shall he so summoned more than once in six months unless 
the niunher c.annot be made up without him. 

If, during the continuance of any sessions, it ar)poars that the number 
of persons so summoned is not sufficient, such 
sum- im^^bcr as muy be necessary of other persons liable 
to serve as af or*. .said shall be summoned for such 
Sessions. 

316. Whenever a High C6urf has given notice of its intention to hold 

sittings at any place outside the Presidency-towns 
Summoning jyors out- £ exercise of its original criminal jurisdiction, 

the Court of bession at such place shall, subject to 
any direction which may be given by the High Court, summon a sufficient 
number of jurors from its own list, in the manner hereinafter prescribed for 
summoning jurors fo the Court of Session. 

317. In addition to the persons so summoned as jurors, the said Court 

of Session shall, if it thinks needful, after com- 
Mi itary ]urors. munication with the cornmanditig Officer, cause 

to be summoned such number of Commissioned and Non-commissioned 
officers in Her Majesty’s Army resident within ten miles of its place of 
sitting, as the Court considers to be necessary to make up the juries re- 
quired for the trial of persons charged with offences before the High Court 
as aforesaid. 

All officers so summoned shall he liable to serve on such juries notwith- 
standing anything contained in this Code ; but no such officer shall be 
summoned whom his Commanding Officer desires to have excuse d on the 
ground of urgent militaiy duty, or for any other special military leason. 

27 
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318, Any person summoned under section 315, section 316 or section 

317, who without lawful excuse fails to* attend as 
Failure of jurors to attend, required by the summons, or who, having attended, 

departs without having obtained the permission of the Judge, or fails to 
attend after an adjournment of the Court after being ordered to attend, shall 
be deemed guilty of a contempt and be liable by order of the Judge to such 
fine as he thinks fit ; and, in default of payment of such fine, to imprison- 
ment in the civil jail until the fine is paid. 

K. — List of Jurors and Assessors for Court of Session, and summon- 
ing Jurors and Assessors for that Court. 

319. All male persons between the ages of twenty-one and sixty shall, 

except as next hereinafter mentioned, be liable to 
Liability to serve as jur- ggj.ye ag nufors or assessors at any trial held within 

the District in which they reside. 

320. The following persons are exempt from 
Exemptions. liability to serve as jurors or assessors, namely : — 

(a) 1 Officers in civil employ superior in rank to a District Magistrate ; 

(h) Judges ; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(d) Persons engaged in the Preventive Service in the Customs De- 
partment ; 

(e) Persons engaged in the collection of the revenue whom the Col- 
lector thinks fit to exempt on the ground of official duty ; 

(^f) Persons actually officiating as priests or ministers of their res- 
pective religions ; 

(g) Persons in Her Majesty's Army, except when, by any law in force 
for the time being, they are specially made liable to serve as jurors or as- 
sessors ; 

(h) Surgeons and others who opei>ly and con^’antly practise the 
medical profession ; 

(i) Persons employed in the Post-office and Telegraph Depart- 
ments ; 

ij) Persons exempted from personal appearance in Court under the 
provisions of the Code of Civil Procedure, sections 640 ^nd 641 ; 

(k) Other persons exempted by the Local Government from liability 
to serve as jurors or assessors, 

321. The Sessions Judge, and the Collector of the District or such 

other officer as the Local Government appoints in 
List o jurors an assessors, behalf, shall prepare and make out in alpha- 

betical order a list of persons liable to serve as jurors or assessors and qua- 
lified in the judgment of the Sessions Judge and Collector or other officer 
as aforesaid to serve as such, and not likely to be successfully objected to 
under section 278, clauses (6) to (h), both inclusive. 

The list shall contain the name, place of abode and quality or business 
of every such person ; and if the person is an European or au American, 
the list shall mention the race to which he belongs. 
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322. Copies of such list shall be stuck up in the office of the Collector 

or other officer as aforesaid, and in the Court-houses 
Publication of list. District Magistrate and of the District Court, 

and in some conspicuous place in the town or towns in or near which the 
persons named in the list reside. 

323. To every such copy shall be subjoined a notice stating that 

objections to the list will be heard and determined 

jec lonso is . Sessions Judge and Collector or other officer 

as aforesaid, at the Sessions Court-house, and at a time to be mentioned in 
the notice. 

324. For the hearing o^ such objections, the Sessions Judi^e shall sit 

Revision of list Collector or other officer as aforesaid, and 

shall, at the time and place mentioned in the notice, 
revise the list and hear the objections (if any) of persons interested in the 
amendment thereof, and shall strike out the name of any person not suitable 
in their judgment to serve as a juror or as an assessor, or who may establish 
his right to any exemption from service given by section 320, and insert 
the name of any person omitted from the list whom they deem qualified for 
such service. 

In the event of a difference of opinion between the Sessions Jfidge and 
the Collector or other officer as aforesaid, the name of^the proposed juror 
or assessor shall be omitted from the list. 

A copy of the revised list shall be signed by the Sessions Judge and 
Collector or other officer as aforesaid and sent to the Court of Session. 


Any order of the Sessions Judge and Collector or other officer as afore- 
said in preparing and revising the list shall be final. 

Any exemption not claimed under this section shall be deemed to be 
^Naived until the list is next revised. 


Annual revision of list. 


325. The list so prepared and revised shall be 
again revised once in every year. 

The list so revised shall be deemed a new list, and shall be subject to 
all the rules hereitiJjefore contained as to the list originally prepared. 

326. The Sessions Judge shall ordinarily, three days at least before the 
District Magistrate to ^^y which he may from time to time fix for holding 
summon jurors and asses- the sessions, Send a letter to the District Magistrate 
requesting him to summon as many persons named 
in the said revised list as seem to the Sessions Judge to be needed for trials 
by jury and trials with the aid of assessors at the said sessions, the number 
to be summoned not being less than double the number required for any 
such trial. 


The names of the persons to be summoned shall be drawn by lot in 
open Court, excluding those on the revised list who have served within six 
riionths, unless the number cannot be made up without them ; and the 
names so drawn stall be specified in the said letter. 


327. The Court of Session may direct jurors or assessors to be sum- 
Power to summon an- tnoned at other periods than the period specified in 
other set of jurors or asses- section 326, when the number of trials before the 
Court renders the attendance of one set of jorors 
or assessors for a whole session oppressive, or whenever for other reason 
such direction is found to be necessary. 
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f’oiirt may excuse atten- 
dance of juror or assessor. 


List of iiirora and asses 
sors attending. 


Such list shall be kt’ 


328. Every summons a juror r>r assessor shall be in writing, and 

shall require his attendance as a juror or assessor, 
^ as the case may be, at a time and place to be 

therein specified. 

329. Where any person summoned to serve as a juror or assessor is in 
When Government or l^e service of Government or of a Railway Company, 

Railway servant may be the Court to serve in which he is so summoned 
excused. excuse his attendance if it appears, on the 

representation of the head of the office in which he is employed, that he 
cannot serve as a juror or assessor, as the case may be, without inconveni- 
ence to the public. 

330. The Court of Session may, for reasonable 
(lancrorTuror^r MO™' ^auso, excuse any juror or assessor" from attendance 

at any particular session. 

331. At each session, the said Court shall cause 

so^^uttending^^^ made a list of the names of those who have 

attended as jurors and assessors at such session. 

Such list shall be kt'pt with the list of the jurors and assessors as 
revised under section 324. 

A reference shsll V)e made in the margin of the said revised list to 
e ach of the names which are mentioned in the list prepared under this 
section. 

332. Any person .summoned to attend as a juror or as an assessor who, 

without lawful excuse, fails to attend as required by 
Penalty tor nou-attund- ^urnmons, or who, having attended, departs 

Without having obtained the permission of the 
Court, or fails to attend after an adjournment of the Court after being 
ordered to attend, shall be liable, by order of the Court of Session, to a fine 
not exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by attachment and 
sale of any moveable property belonging to such juror or assessor within the 
local limits of the jurisdiction of the Court making the order. 

In default of recovery of the fine by .such attachment and sale, such 
Juror or assessor may by order of ihe Court of Session be imprisoned in the 
<nvil jail for the term of fifteen days, unless such fine is paid before the end 
of the said term. 

L. — Special Provisioh'is for High Courts. 

333. At any stage of any trial before a High Court under this Code 

before the return of the verdict, the Advocate 
Power of A(lvocatc-Ge- Q^neral mav. if he thinks fit, inform the Court on 

behalf of Her Majesty that he will not further 
prosecute the defendant upon the charge ; and thereupon all proceedings 
on such charge against the defendant shall be stayed, and he shall be dis- 
charged of and from the same. But such discharge shall not amount) to an 
acijuittal unless the presiding Judge otherwise directs. 

334. For the exercise of its original criminal jurisdiction, every High 

Court shall hold sittings on such days and at such 
l.mc oihoW.n.Mtung,, intervals as the Chief Justice of such 

Court from time to time appoints. 
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335. The High Court shall hold its sittings at the place at which it 

Pinn» DOW holds them, or at such other place (if any) as 

Place of holding sittings. General in Council in the case of the 

High Court .at Fort William, or the Local Government in the case of the 
other High Courts, may direct. 

But it may, from time to time, in the case of the High Court at Fort 
William with the consent of the Governor General in Council, and in all 
other cases with the consent of the Local Government, hold sittings at such 
other places within the local limits of its appellate jurisdiction as the High 
Court appoints. 

Such officer as the Chief Justice directs shall give notice beforehand in 
the local Official Gazette of all sittings intended to 
be held for the exercise of the original criminal 
jurisdiction of the High Court. 

836. The High Court may direct that all European British subjects 
and persons liable to be tried by it under section 
214, who have been committed for trial by it within 
certain specified districts or during certain specified 
periods of the year, shall be tried at the ordinary place of sitting of the Court, 

or direct that they shall be tried at a particular place named. 


Notice of sittings 


riaee of trial of Euro- 
pi'an Brituh subjects. 


CHAPTER XXIV. 

General Provisions as to Inquiries and Trials. 

337. In the case of any offence triable exclusively by the Court of 

Session or High Court, 'the District Magistrate, a 
complice. Presidency Magistrate, any Magistrate of the first 

class inquiring into the offence, or, with the sanc- 
tion of the District Magistrate, any other Magisjtrate, may, with the view 
of obtaining the evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, the offence under inquiry, tender r. 
])ardon to such pers*on on condition of his making a full and true disclo'^ure 
of the whole of the circurn.stances within his knowledge relative to such 
offence, and to every other person concerned, whether as principal or abettor, 
in the commission thereof. 

Every person accepting a tender under this section shall be examined 
as a witness in the case. 

Such person, if not on bail, shall be detained in custody until the 
termination of the trial by the Court of Session or High Court, as the case 
may be. 

Every Magistrate, other than a Presidency Magistrate, who tenders a 
pardon under this section, shall record his reasons for so doing ; and when 
any Magistrate ha^ made such tender and, examined the person to whom it 
has been made, he shall not try the case himself, although the offence which 
the accused appears to have committed may be triable by such Magistrate. 

338. At any time after commitment, but before judgment is passed, 

^ 1 Court to which the commitment is made may, 

of pardon.^ obtaining on the trial the evidence 

of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence, t&nder, or order the 
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committing Magistrate or the District Magistrate to tender, a pardon on the 
same condition to such person. 

339. Where a pardon has been tendered under section 337 or section 
Commitment of person 338, and any person who has accepted such tender 
to whom pardon has been has, either by wilfully concealing anything essential 
tendered. giving false evidence, not complied with the 

condition on which the tender was made, he may be tried for the offence 
in respect of which the pardon was so tendered, or for any other offence of 
which he appears to have been guilty in connection with the same matter. 

The statement made by a person who has accepted a tender of pardon 
may be given in evidence against him when the pardon has been withdrawn 
under this section. 

No prosecution for the offence of giving false evidence in respect of such 
statement shall be entertained without the sanction of the High Court. 

Right of accused to be 340. Every person accused before any Criminal 
dele. ded. Court may of right be defended by a pleader. 

841. If the accused, though not insane, cannot be made to understand 
Procedure where accused tbe proceedings, the Court may proceed with the 
does not mnderstand pro- inquiry or trial ; and, in the case of a Court other than 
ceedings. High Court, if such inquiry results in a commit- 

ment, or if such trial results in a conviction, the proceedings shall be forward- 
ed to the High Court with a report of the circumstances of the case, and the 
High Court shall pass thereon such order as it thinks fit. 

342. For the purpose of enabling the accused to explain any circums- 
tances appearing in the evidence against him, the 
acrus^d!^ examine the may, at any Stage of any inquiry or trial, with- 

out previously warning the accused, put such qiu^s- 
tions to him as the Court considers necessary, and shall, for the purpose afore- 
said, question him generally on the case after the witnesses for the prosecu- 
tion have been examined, and before he is called on for his defence. 

Tiie accused shall not render himself liable to punishment by refusing 
to answer such questions, or by giving false answers to them ; bfft the Court 
and the jury (if any; may draw such inference from such refusal or answers 
as it thinks just. 

The answers given by the accused may be taken into consideration in 
such inquiry or trial, and put in evidence for or against him in any other 
inquiry into, or trial for, any other offence which such answers may tend to 
show he has committed. 

No oath shall be administered to the accused. 


343. 


No influence to be used 
to induce disclosures. 


Except as provided in sections 337 and 338, no influence, by means 
of any promise or threat or otherwise, shall be used 
to an accused person to induce him to disclose or 
withhold any matter within his knowledge. 


344. If, from the absence of a witness or any other reasonable cause, 
it becomes necessary or advisable to postpone the 
Commencement of, or adjourn, any inquiry or trial, 
the Court may, by order in writing, stating the reasons 
theref«)r, from time to time postpone or adjourn the same on such terms 
as it thinks fit, fur such time as it considers reasonable, and may by a warrant 
Remaci. remand the accused if in custody : 
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Provided that no Magistrate shall remand an accused person to cus- 
tody under this section for a term exceeding fifteen days at a time. 

Every order made under this section by a Court other than a High 
Court shall be in writing signed by the presiding Judge or Magistiate. 

Explanation. — If sufficient evidence has been obtained to raise a 
suspicion that the accused may have committed an 
offence, and it appears likely that further evidence 
may be obtained by a remand, this is a reasonable 
cause for a remand. 


345. The offences -punishable under the sections of the Indian Penal 


Compounding offences. 


Code described in the first two columns of the Table 
next following may be compounded by the persons 


mentioned in the third column of that Table : — 


Offkkce. 

Sections of 
Indian Penal 
Code appli- 
cable. 

Uttering words. &c., with deliberate intent to 
wound the religious feelings of any person 

2d3 

Causing hurt 

323,334 

Wrongfully restraining or confining any person ... 

341,342 

Assault or use of criminal force 

352,355, 

Unlawful compulsory labour 

358 

374 

Mischief, when the only loss or damage caused is 
loss or damage to a private person ... 

246,427 

Criminal trespass 

4^7 j 

House-trespass ... 

448 ) 

• 

Criminal Breach of Contract of service 

490,491, 

Adultery 

492 

497^ 

Enticing or taking away or detaining with a crimi- 
nal intent a married woman 

1 

498 j 

Defamation 

500^ 

Printing or engraving matter knowing it to be 

1 

defamatory 

501 

Sale of printed or engraved substance containing 


defamatory matter, knowing it to contain such 
matter 

502^ 

Insult intended to provoke a breach of the peace 

504 

Criminal intimidation, except when^the offence is 
punishable with imprisonment for seven years ... 

506 


Person by whom offence 
may be compounded. 


The person whose religious 
feelings are intended to 
b% wounded. 

The person to whom the 
hurt is caused. 

The person restrained or 
confined. 

The person assaulted or to 
whom criminal force is 
used. 

The person compelled to 
labour. 

The ’person to whom the 
loss or damage is caused. 

The person in possession of 
the property trespassed 
upon. 

The person with whom the 
offender has contracted. 

The husband of the woman. 


The person defamed. 


The perso n insulted. 
The person intimidated. 


The offence of voluntarily causing hurt, voluntarily causing grievioua 
hurt, causing hurt by an act which endangers life, or causing grievous hurt 
by an act which endangers life, punishable under section 324, section 335, 
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section 8S7, or section 338 of the Indian Penal Code, may, with the permis- 
sion of the Court before which any prosecution for such oflfence is pending, 
be compounded by the person to whom the hurt has been caused. 

When any offence is compoundable under this section, the abetment of 
such offence or an attempt to commit such offence (when such attempt is it- 
(^elf an offence) may be compounded in like manner. 

When the person who would otherwise be competent to compound an 
offence under this section is a minor, an idiot or a lunatic, any person compe- 
tent to contract on his behalf may compound such offence. 

The composition of an offence under this section shall have the effect of 
an acquittal of the accused. 

No offence not mentioned in this section shall be compounded. 

346. If, in the course of an inquiry or a trial before a Magistrate in 

Procedure of Provincinl district outside the Presidency-towns, the evi- 

Majjistr.'ite in cases |which dence appears to him to warrant a presumption that 
he cannot dispose of. which should be tried or committed 

for trial by some other Magistrate in such district, he shall stay proceedings 
and submit the case, with a brief report explaining its nature, to any Magis- 
trate to'^ whom he is subordinate, or to such other Magistrate, having juris- 
diction, as the District’Magistrate directs. 

The Magistrate to whom the case ^is submitted may, if so empowered, 
either try the case himself, or refer it to any Magistrate subordinate to him 
having jurisdiction, or commit the accused for trial. 

347. If in any inquiry before a Magistrate, or in any trial before a 
Procedure ^^hon nfter Magistrate before signing judgment, it appears to 

comiuencerucnt of inquiry him at any stage of the proceedings that the case is 
or trial Ma^i;istrate finds one which ought to be tried bv the Court of Session 
case should bo committed, “empowered to commit 

for trial, he shall stop further proceedings and commit the accused under the 
provisions hereinbefore contained. 

If such Magistrate is not empowered to commit for trial, he shall pro- 
ceed under section 346. 

348. Whoever, having been convicted of an offence punishable under 
Trials of i-c-sona previ- Chapter XII. or Chapter XVII. of the Indian Penal 

ouBly convicted of oftorcos Code with imprisonment for a term of three years 
against ooiimpo, stamp- or upw^ards, is again accused of any offence punish- 
law or piopcit}. able under either of those chapters with imprison- 

ment for a term of three years or upwards, shall ordinarily, if the Magistrate 
before whom he is accused considers him an habitual offender, be committed 
to the Court of Session or High Court, as the case may be ; or, in districts 
in which the District Magistrate has been invested with powers under sec- 
tion 80, placed on his trial before such Magistrate. 

849. Whenever a Magistrate of the second or third class, having juris- 
Procedure when Ma^is- diction, is of opinion, after hearing the evidence for 
traio cannot pass sentence the prosecution and the accused, that the accused is 
sufficiently severe. guilty, and that he ought to receive a punishment 

different in kiiid from, or more severe than, that which such Magistrate is 
empowered to inflict, or that he ought to be required to execute a bond under 
section 106, he may record the opinion and submit bis proceedings, and for- 
ward the accused, to the District Magistrate or Sub-divisional Magistrate to 
whom be is suboidinate. 
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The Magistrate to whom the proceedings are submitted may, if he 
thinks fit, examine the parties and recall and examine any witness who has 
already given evidence in the case, and may call for and take any further 
evidence ; and shall pass such judgment, sentence or order in the case as he 
thinks fit, and as is according to law : Provided that he shall not inflict a 
punishment more severe than he is empowered to inflict under sections 32 & 33. 

350. Whenever any Magistrate, after having heard and recorded the 

Conviction or commit- P^''* 0^ ^.*1® .evidence in an inquiry or 

ment on evidence partly re- a trial, ceases to exercise jurisdicLiou therein, and is 
corded by one Ma,^istrate succeeded by another Magistrate who has and who 
and partly by another. exercises such jurisdiction, the Magistrate so suc- 
ceeding may act on the evidence so recorded by his predecessor, or partly 
recorded by his predecessor and partly recorded by himself; or he may re- 
summon the witnesses and re-coinmetice the inquiry or trial : 


Provided as follows : — 

(a) In any trial, the accused may, when the second Magistrate com- 
mences his proceedings, demand that the v\itnesses or any of them be re- 
summoned and re-heard : 

(h) The High Court, or, in cases tried by Magistrates subordinate to the 
District Magistrate, the District Magistrate, may, whether there be ap appeal 
or not, set aside any conviction passed on evidence not wholly recorded by 
the Magistrate before whom the conviction was had, if such Court or District 
Magistrate is of opinion that the accused has been materially prejudiced 
thereby ; and may order a new inquiry or trial. 

Nothing in this section applies to cases in which proceedings have been 
stayed under section 346. 

351. Any person attending a Criminal Court, although not under 
arrest or upon a summons, may be detained by such 
Court for the purpose of examination, for any 
offence of which such Court, can take cognizance 

and which, from the evidence, he may appear to |;iave committed; and may 
be proceeded against as though he had iioeu arrested or summoned. 

When the detention takes place in the course of an inquiry under 
Chapter XVIII, or after a trial hns been begun, the proceedings in respect 
of such person shall be commenced afresh and the witnesses re-heard. 

352. The place in which any Criminal Court is held for the purpose 

p , of inquiring into or trying any offence shall be 

our s 0 eopen. deemed an open Court, to which the public generally 

may have access, so far as the same can conveniently contain them : 

Provided that the presiding Judge or Magistrate may, if he thinks fit, 
order at any stage of any inquiry into, or trial of, any particular case that 
the public generally, or any particular person, shall not have access to, or 
be or remain in, the room or building used by the Court. 


Detention of offenders 
attending Court, 


CHAPTER XXY. 

Op the Mode op taking and recording Evidence in Inquiries and 

Trials. 

353. Except as otherwise expressly provided, all evidence taken under 
Evidence to betaken in Chapters XVIII, XX, XXI, XXII, and XXIII shall 
presence of accused. be taken in the presence of the accused, or, when 

his personal attendance is dispensed with, in presence of his pleader. 

98 
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354. lu inquiries and trials (other than summary trials) under this Code 
Manner of recording by or before a Magistrate (other than a Presi- 

evidence outside Presi- dency Magistrate) or Sessions Judge, the evidence 
dency-towns. Qf witnesses shall be recorded in the following 

manner. 

355. In summons-cases tried before a Magistrate, other than a Pre- 

T, , . sidency Magistrate, and in cases of the offences 

cases, and in trials of cer- mentioned in section 260, clauses \b) to (A;), both 
tain offences by first and inclusive, when tried by a Magistrate of the firso 
second cias^agistrates. gecond class, the Magistrate shall make a me- 

morandum of the substance of the evidence of each witness as the examina- 
tion of the witness proceeds. 

Such memorandum shall be written and signed by the Magistrate with 
his own hand, and shall form part of the record. 

If the Magistrate is prevented from making a memorandum as above 
required, he shall record the reason of his inability to do so, and shall cause 
such memorandum to be made in writing from his dictation in open Court, 
and shall sign the same ; and such memorandum shall form part of the 
record. 


356; In all other trials before Courts of Session and Magistrates (other 
than Presidency Magistrates) and in all inquiries 
under Chapters XII and XVIII, the evidence of 

outside Presidency-towns. j 

each witness shall be taken down m writing in the 
language of the Court, by the Magistrate or Sessions Judge, or in his pre- 
sence and hearing and under his personal direction and superintendence, and 
shall be signed by the Magistrate or Sessions Judge. 

When the evidence of such witness is given in English, the Magistrate 
or Sessions Judge may take it down in that language 
Evidence given in Eng- his own hand, and, unless the accused is farni- 

“ ‘ liar with English, or the language of the Court is 

English, an authenticated translation of such evidence in the language of the 
Court shall form part of the record. 

In cases in which the evidence is not taken down in writing by the 
Magistrate or Sessions Judge, he shall, as the exa- 
deJJje” mination of each witness proceeds, make a niemo- 

the Magistrate or Judge randum of the substance of what such witness 
himself. deposes ; and such memorandum shall be written 

and signed by the Magistrate or Sessions Judge with his own hand, and 
shall form part of the record. 

If the Magistrate or Sessions Judge is prevented from making a memo- 
randum as above required, he shall record the reason of his inability to 
make it. 

357. The Local Government may direct that in any district or part 
of a district, or in proceedings before any Court of 
Language of record of ggssion, or before any Magistrate or class of Magis- 
evi ence. trates, the evidence of each witness shall in the 

cases referred to in section 356 be taken down by the Sessions Judge or 
Magistrate with his own hand and in his mother-tongue, unless he is pre- 
vented by any sufficient reason from taking down the evidence of any 
witness, in which case he shall record the reason of his inability to do so, 
and shall cause the evidence to be taken down in writing from his dictation 
in open Courti 
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The evidence so taken down shall be signed by the Sessions Judge or 
Magistrate, *and shall form part of the record : 

Provided that the Local Government may direct the Sessions Judge or 
Magistrate to take down the evidence in the English language, or in 
the language of the- Court, although such language is not his mother- 
tongue. 


358. In cases of the kind mentioned in section 355, the Magistrate 
may, if he thinks fit, take down the evidence of any 
ca?eSer°.e“uon365* “ in the manner provided in section 356, or, 

if Within the local limits of the jurisdiction ot such 
Magistrate the Local Government has made the order referred to in section 
357; in the manner provided in the same section. 

359. Evidence taken under section 356 or section 


Mode of recording evi- 
dence under section 356 or 357 shall not ordinarily be taken down in the form 
section 3o7. question and answer, but in the form of a 

narrative. 


The Magistrate or Sessions Judge may in his discretion take down, or 
cause to be taken down, any particular question and answer. 

360. As the evidence of each witness taken under section 356 or 
Procedure in regard to section 357 is completed, it sh^ll be read over to 
such evidence when com- him in the presence of the accused, if in attendance, 
or of his pleader, if he appears by pleader, and shall, 
if necessary, be corrected. 

If the witness deny the correctness of anjr part of the evidence when 
the same is read over to him, the Magistrate or Sessions Judge may, instead 
of correcting the evidence make a memorandum thereon of the objection 
made to it by the witness, and shall add such remarks as he thinks 
necessary. 

If the evidence be taken down in a langii^-ge different from that in 
which it has been given, and the witness does not understand the language 
in which it is taken down, the evidence so taken down shall be interpreted 
to him in the language in which it was given, or in a language which he 
understands. 


361. Whenever any evidence is given in a language not understood by 
Tutcrpretation of evi- the accused and he is present in person, it shall be 

deuce to accused oi his interpreted to him in open Court in a language 
pleader. Understood by him. 

If he appears by pleader and the evidence is given in a language other 
than the language of the Court, and not understood by the pleader, it shall 
be interpreted to such pleader in that language. 

When documents are put in for the purpose of formal proof, it shall be 
in the discretion of the Court to interpret as much thereof as appears 
necessary. 

362. In every case in which a Presidency Magistrate imposes a fine 
Record of evidence in exceeding two hundred rupees, or imprisonment for 

Presidency Magistrates’ a term exceeding six months, he shall either take 
down the evidence of the witnesses with his own 
hand, or cause it to be taken down in writing from his dictation in open 
Court. All evidence so taken down shall be signed by the Magistrate and 
shall form part of the record. 
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Evidence so taken down shall oridnarily be recorded in the form of a 
narrative, but the Magistrate may, in his discretion, take down, or cause 
to be taken down, any particular question or answer. 

Sentences passed under section 35 on the same occasion shall, for the 
purposes of this section, be considered as one sentence. 

363. When a Sessions Judge or Magistrate has 

Remarks respecting dc- recorded the evidence of a witness he shall also re- 
meanour or witness. , . i/-* \ ti-i •» 

cord such remarks (if any) as he thinks material 

respecting the demeanour of such witness whilst under examination. 

364. Whenever the accused is examined by any Magistrate, or by any 

Court other than a High Court established by Royal 
Examination of accnsed Charter or the Chief Court of the Panjab, the 

whole of such examination, including every question 
put to him and every answer given by him, shall be recorded in full, in the 
language in which he is examined, or, if that is not practicable, in the 
language of the Court or English ; and such record shall be shown or read 
to him, or, if he does ^.ot understand the language in which it is written, 
shall be interpreted to him in a language which he understands, and he shall 
be at liberty to explain or add to his answers. 

When the whole is made conformable to what he declares is the truth, 
the record shall be signed by the accused and the Magistrate or Judge of 
such Court, and sucli Magistrate or Judge shall certify under his own hand 
that the exainination was taken in his presence and hearing, and that the 
record contains a full and true account of the statement made by the 
accused. 

In cases in which the examination of the accused is not recorded by the 
Magistrate or Judge himself, he shall be bound, unless he is a Presidency 
Magistrate, as the examination proceeds, to make a memorandum thereof 
in the language of the Court, or in English, if he is sufficiently acquainted 
with the latter language; and such memorandum shall be written and 
signed by the Magistrate op Judge with his own hand, and shall be annexed 
to the record. If the Magistrate or Judge is unable to make a memorandum 
as above required, he shall record the reason of such inability. 

Nothing in this section shall be deemed to apply to the examination o 
an accused person under section 263. f 

365. Every High Court established by Royal Charter -and the Chief 

Court of the Panjab may, from time to time, by 
Hi^h^Court^^ evidence in g^^jp^al rule, prescribe the manner in which evidence 
shall be taken down in cases coming before the 
Court, and the udges of such Court shall take down the evidence or the 
substance thereof in accordance with the rule (if any) so prescribed. 


CHAPTER XXVI. 

Of the Judgment. 

366. The judgment in every trial in any Criminal Court of original 
, , , ,. . . , iurisdiction shall be pronounced in open Court either 

Mode of delivering indg- j- . i j. ^ i i 

immediately or at some subsequent time of which 
due notice shall be given to the parties or their 
pleaders ; and the accused shall, if in custody, be brought up, or if not in 
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custody shall be required to attend, to hear judgtuent delivered, except 
where his personal attendance during the trial has been dispensed with and 
the sentence is one of fine only, in which case it may be pronounced in the 
presence of his pleader. 


367. Every such judgment shall, except as otherwise expressly provided 
by this Code, be written by the presiding officer of the 
Court in the language of the Court, or in English ; 
and shall contain the point or points for determina- 
tion, the decision thereon, and the reasons for the 
dated and signed by the presiding officer in open 
Court at the time of pronouncing it. 

It shall specify the offence (if anyj of which, and the section of the 
Indian Penal Code or other law under which, the accused is convicted, and 
the punishment to which he is sentenced. 


Language of judgment. 
Contents of judgment, 
decision ; and shall be 


When the conviction is under the Indian Penal Code, and it is doubtful 
. under which of two sections, or under which of two 

u gment in a erna ive. same section, of that Code the offence 

falls, the Court shall distinctly express the same, and pass judgment in the 
alternative. 


If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted and direct that he be set at liberty, • 

If the accused is convicted of an offence punishable with death, and the 
Court sentences him to any punishment other than death, the Court shall in 
its judgment state the reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a judg- 
ment, but the Court of Session shall record the heads of the charge to the 

j^ry- 


Sentence of death. 


368. When any person is sentenced to death, the 
sentence shall direct that he be hanged by the neck 
till he is dead. 


No sentence of transportation shall specify the 
Sentence of transporjia* pi^ce to.which the person sentenced is to be trans- 
ported. 


Court not to alter judg- 
ment. 


369. No Court, other than a High Court, when it has signed its judg- 
ment shall alter or review the same, except as pro- 
vided in section 395 or to correct a clerical error. 

370. Instead of recording a judgment in manner 
hereinbefore provided, a Presidency Magistrate shall 
record the following particulars ; — 

( a) the serial number of the case ; 


Presidency 

judgment. 


Magistrate’s 


(6) the date of the commission of the offence ; 

(c) the name of the complainant (if any) ; 

(d) the name of the accused person, and (except in the case of an 
European British subject) his parentage and residence ; 

{e) the offence complained of or proved ; 

(f) the plea of the accused and his examination (if any ) ; 

{g) the final order ; 

(h) the date of such order ; and 
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(i) in all oases in which the Magistrate inflicts imprisonment, or fino 
exceeding two hundred rupees, or both, a brief statement of the reasons 
for the conviction. 

371. The judgment shall be explained to the accused, and on his appli- 
Judgment to be explain- cation a Copy of the judgment, or, when he so desires, 
ed and copy given to ac- a translation in his own language, if practicable, or 

in the language of the Court, shall be given to him 
without delay. Such copy shall, in any case other than a summons-case, be 
given free of cost. 

In trials by jury in a Court of Session, a copy of the heads of the charge 
to the jury shall, on the application of the accused, be given to him without 
delay and free of cost 

When the accused is sentenced to death by a Sessions Judge, such Judge 
shall further inform him of the period within which, 
to dea\h* aentenced wishes to appeal, his appeal should be pre- 

ferred. 


372. The original judgment shall be filed with the record of proceed- 
ings, and where the original is recorded in a different 
language from that of the Court, and the accused so 
requires, a translation thereof into the language of 
the Court shall be added to such record. 


Judgment 

translated. 


when to be 


Court of Session to send 
copy of finding and sen- 
tence to District Magis- 
trate. 


373. In cases tried by the Court of Session, the 
Court shall forward a copy of its finding and sen- 
tence (if any) to the District Magistrate within the 
local limits of whose jurisdiction the trial was held* 


CHAPTER XXVII. 

Of the Submission of Sentences for Confirmation, 

374. When the Court of Session passes sentence of death, the pro- 
Sentence of death to bo ceedings shall be submitted to the High Court, 

submitted by Court of Sea- and the sentence shall not be executed unless it 
is confirmed by the High Court. 

375. If when such proceedings are submitted the High Court thinks 

4 . f ^ further inquiry^ should be made into, or 

inquby to*be**Mde M ad- additional evidence taken upon, any point bearing 
ditional evidence to be upon the guilt or innocence of the convicted person, 
taken. it may make such inquiry or take such evidence 

itself, or direct it to be made or taken by the Court of Session. 

Such inquiry shall not be made nor shall such evidence be taken in 
the presence of jurors or assessors, and, unless the High Court otherwise 
directs, the presence of the convicted person may be dispensed with when 
the same is made or taken. 

When the inquiry and the evidence (if any) are not made and taken 
by the High Court, the result of such inquiry and the evidence shall be 
certified to such Court, 

Power of High Court to ^76. In any case submitted under section 374, 
confirm sentence or annul whether tried with the aid of assessors or by jury, 
conviction. the High Court— 

(a) may confirm the sentence, or pass any other sentence warranted 

by law, or 
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(6) may annu the conviction, and conrict the accused of any offence 
of which the Sessions Court might have convicted him, or order a new 
trial on the same or an amended charge, or 

(c) may acquit the accused person : 

Provided that no order of confirmation shall be made under this section 
until the period allowed for preferringr an appeal has expired, or, if 
an appeal is presented within such period, until such appeal is disposed 
of. 


377. In every case so submitted, the confirmation of the sentence, or 
Confirmation or new sen- any new sentence or order passed by the High Court, 
tence to be signed by two shall, when such Court consists of two or more 
Judges, be made, passed and signed by at least two 
of them. 


378. When any such case is beard before a Bench of Judges and such 
Judges are equally divided in opinion, the case, with 
their opinions thereon, shall he laid before another 
Judge, and such Judge, after'such examination and 
hearing as he thinks fit, shall deliver his opinion, and the judgment pv order 
shall follow such opinion. 


Procedure in case of dif- 
ference of opiuion. 


379. In cases submitted by the Court of Session to the High Court 
Procedure in cases sub- the confirmation of a sentence of death, the 

mitted to High Court for proper officer of the High Court shall, without 
confirmation. delay, after the order of confirmation or other order 

has been made by the High Court, send a copy of the order, under the seal 
of the High Court, and attested with his official signature, to the Court 
of Session. 


Confirmation of sentence 
of Assistant Sessions 
Judge or Magistrate act- 
ing under section 34. 


380. When a sentence passed by an Assistant 
Sessions Judge or by a District Magistrate acting 
under section 34t is submitted to a Sessions Judge for 
confirmation, such Sessions Judge — 

{a) may confirm the sentence, or pass any other sentence which the 
lower Court might have passed ; or 

{b) may annul the conviction, and convict the accused of any offence 
of which the lower Court might have convicted him, or order a new trial 
on the same or an amended charge ; or 

(c) may acquit the accused ; or 

(d) if he thinks further inquiry or additional evidence upon any point 
bearing upon the guilt or innocence of the accused to be necessary, he may 
make such inquiry or take such evidence himself, or direct such inquiry or 
evidence to be made, or taken. 


Unless the Court of Sessions otherwise directs, the presence of the con- 
victed person may be dispensed with when such inquiry is made or evidence 
taken ; and, when the sentence has been submitted by an Assistant Sessions 
Judge, such inquiry shall not be made, nor shall such evidence be taken, 
in the presence of jurors or assessors. 


When the inquiry and the evidence (if any) are not made and taken by 
the Court of Sessions, the result of such inquiry and the evidence shall be 
certified to such Court. 
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CHAPTER XXVIII. 

Of Execution. 

381. When a sentence of death passed by a Court of Session is sub- 
mitted to the High Court for confirmation, such 
ed®Xr‘«otron°376”^ Court of Session shall on receivung the order of 
confirmation or other order of the High Court there- 
on, cause such order to be carried into effect by issuing a warrant or taking 
such other steps as may be necessary. 

Postponement of capital 382. If a woman sentenced to death be found 
sentence on pregnant to be pregnant, the High Court shall order the exe- 
cution of the sentence to be postponed, and may 
commute the sentence to transportation for life. 

383. Where the accused is sentenced to transportation or imprison- 
Execution ot sentences “ent cases other than those provided for by sec- 

of transportation or im- tion 381, the Court passing the sentence shall 
prisoiiinent in other cases. forthwith forward a warrant to the jail in which 
he is to be confined, a“nd, unless the accused is already confined in such 
jail, shall forward him to such jail, with the warrant. 

384. Every warrant for the execution of a sentence of imprisonment 
Direction of warrant ifor shall be directed to the officer in charge of the jail 

execution. or other place in which the prisoner is, or is to be, 

confined. 

Warrant with whom to 385. When the prisoner is to be confined in 
be lodged, a jail, the warrant shall be lodged with the jailor. 

386. Whenever an offender is sentenced to pay a fine, the Court pas- 

Warrant for levy of fine Sentence may, in its discretion, issue a 

warrant for the levy of the amount by distress 
and sale of any moveable property belonging to the offender, although 
the sentence directs that, in default of payment of the fine, the offender 
shall be imprisoned. 

387. Such warrant may be executed within the local limits of the 
Effect of such warrant jurisdiction of such (3ourt, and it shall authorize the 

distress and sale of any such property without such 
limits, when endorsed by the District Magistrate or Chief Presidency 
Magistrate within the local limits of whose jurisdiction such property 
is found. 

388. When an offender has been sentenced to fine only, and to im- 
Suspension of execution pri^onment in default of payment of the fine, 

of «eiitence of imprison- and the Court issues a warrant under section 386, 
it may suspend the execution of the sentence of 
imprisonment and may release the offender on his executing a bond, with 
or without sureties, as the Court thinks fit, conditioned for his appearance 
before such Court on the day appointed for the return to such warrant, 
such day not being more than fifteen days from the time of executing the 
bond ; and in the event of the fine not having been realized the Court 
may direct the sentence of imprisonment to be carried into execution at 
once. 

389. Every warrant for the execution of any sentence may be issued 

Who may issue warrant. by the Judge or Magistrate who passed the 

sentence or by his successor in office. 
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390. When the accused is sentenced to whipning only, the sentence 
Execution of sentence of shall be executed at such place aud tinne as the 

whipping only. Court may direct. 

391. When the accused is sentenced to whipping in addition to im- 
Execution of sentence of prisonmeut in a case which is subject to appeal the 

whippinfT, in addition to whipping shall not be inllicteci until fifteen days 
imprisonment. from the date of the sentence, or, if an appeal be 

made within that time, until the sentence is confirmed by the Appellate 
Court: but the whipping shall be inflicted as soon as practicable after the 
exniry of the fifteen days, or, in case of an appeal, as soon as practi-cable 
after^the receipt of the order of the Appellate Court confirming the 
sentence. 

The whipping shall be inflicted in the presence of the officer in charge 
of the jail : unless the Judge or Magistrate orders it to be inflicted in his 
own presence. 

392. In the case of a person of or over sixteen years of age, whipping 

shall be inflicted with a light ratan not less than 
^ishment^^ inflicting diameter, in such mode, and oa 

pumsii e . such part of the person, as the Local Government 

directs ; and, in the caae of a person under sixteen years of age, it shall 
be inflicted in the way of school-discipline with a light ratan. 

Limit of number of lo no case shall such punishment exceed thirty 
stripes. stripes. 

393. No sentence of whipping shall be executed by instalments; and 
Not to be executed by none of the following persons shall be punishable 

instalments. Exemptions. with whipping (namely) : — 

(а) females ; 

(б) males sentenced to death, or to transportation, or to penal servitude, 
or to imprisonment for more than five yoars; 

(c) males whom the Court considers to be more than forty-five years of 
age. , 


394. The punishment of whipping shall not be inflicted unless a 
Whipping not to be in- Medical Officer, if present, certifies, or, if there 


tiicted if offender not in fit 
estate of health. 


is not a Medical, Officer present, unless it appears 
to the Magistrate or officer present, that the offender 
is in a fit state of health to undergo such punishmeut. 

If, during the execution of a sentence of whipping, a Medical Officer 
certifies, or it appears to the Magistrate or officer 
present, that the offender is not in fit state of health 
to undergo the remainder of the sentence, the whipping shall be finally 
stopped. 


Stay of execution. 


395. In any case in which, under section 394, a sentence of whipping 
Procedure if punishment is, wholly or partially, prevented from being execut- 
cannot be inflicted under ed, the offender shall be kept in custody till the 
section 394. Court which passed the sentence can revise it; and 

the said Court may, at its discretion, either remit such sentence, or sen- 
tence the offender in lieu of whipping, or in lieu of so much of the sentence 
of whipping as was not executed, to imprisonment for any term not exceed- 
ing twelve months, which may be in addition to any other punishment to 
which he may have been sentenced for the same offence. 


29 
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Nothing in this section shall be deemed to authorize any Court to 
inflict imprisonment for a term exceeding that to which the accused is 
liable by law, or that which the said Court is competent to inflict. 

396. When sentence is passed under this Code on an escaped convict, 

such sentence, if of death, fine or whipping, shall, 
on^caped ^convicta^^^^^^ Subject to the provisions hereinbefore contained, take 
effect immediately, and if of imprisonment, penal 
servitude or transportation, shall take effect according to the following 
rules, that is to say : — 

If the new sentence is severer in its quality than the sentence which 
such convict was undergoing when he escaped, the new sentence shall take 
effect immediately. 

When the new sentence is not severer in its quality than the sentence 
the convict was undergoing when he escaped, the new sentence shall take 
effect after he has suffered imprisonment, penal servitude or transportation, 
as the case may be, for a further period equal to that which, at the time 
of his escape, remained unexpired of his former sentence. 

Explanation, — For the purposes of this section — 

(a) ‘a sentence of transportation or penal servitude shall be deemed 
severer than a sentience of imprisonment ; 

(b) a sentence of imprisonment with solitary confinement shall be 
deemed severer than a sentence of the same description of imprisonment 
without solitary confinement ; and 

(c) a sentence of rigorous imprisonment shall be deemed severer than 
a sentence of simple imprisonment with or without solitary confinement. 

397. When a person already undergoing a sentence of imprisonment, 
Sentence on offender penal servitude or transportation is sentenced to 

already sentenced for imprisonment, penal servitude or transportation, 
another offence. such imprisonment, penal servitude or transporta- 

tion shall commence at the expiration of the imprisonment, penal servitude 
or transportation to which he has been previously sentenced : 

Provided that if he is undergoing a sentence of imprisonment, and the 
sentence on such subsequent conviction be one of transportation, the Court 
may, in its discretion, direct that the latter sentence shall commence imme- 
disftely, or at the expiration of the imprisonment to which he has been 
previously sentenced. 

398. (1) Nothing in section 396 or section 397 shall be held to excuse 
Saving aa to sectiona any person from any part of the punishment to 

396 and 397. which he is liable upon his former or subsequent 

conviction. 

(^) When an award of imprisonment in default of payment of a fine 
is annexed to a substantive sentence of imprisonment, or to a sentence of 
transportation or penal servitude for an offence punishable with imprison- 
ment and the person undergoing the sentence is after its execution to 
undergo a further substantive sentence, or further substantive sentences, 
of imprisonment, transportation or penal servitude, effect shall not be given 
to the award of imprisonment in default of the payment of the fine until 
the person has undergone the further sentence or sentences.*^ 


Act X. of 1886. 
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399. When any person under the age of sixteen years is sentenced by 
any Criminal Court to imprisonment for any offence, 
o£Eender?S™rrformatorie^^^ the Court may direct that such person, instead of 
being imprisoned in a criminal jail, shall be confined 
in any reformatory established by the Local Government as a fit place for 
confinement, in which there are means of suitable discipline and of training 
in some branch of useful industry, or which is kept by a person willing to 
obey such rules as the Local Government prescribes with regard to the dis- 
cipline and training of persons confined therein. 


All persons confined under this section shall be subject to the rules so 
prescribed. 

400. When a sentence has been fully executed, the officer executing it 
shall return the warrant to the Court from which it 
issued, with an endorsement under his hand certify- 
ing the manner in which the sentence has been 
executed. 


Return of warrant on 
execution of sentence. 


CHAPTER XXIX. 

Of Suspensions, Remissions and Commutations of sentences. 

401. When any person has been sentenced to punishment for an 
oflfe?ice, the Governor Gimeral in Council, or the 
mU slntences.^^^^^” Local Government, may at any time, without condi- 

tions, or upon any conditions which the person 
sentenced accepts, suspend the execution of his sentence or remit the whole 
or any part of the punishment to which he has been sentenced. 

• 

Whenever an application is made to the Governor General in Council 
or the Local Government for the suspension or remission of a sentence, the 
Governor General in 'Council or the Local Governinent, as the case may be, 
may require the presiding Judge of the Court before or by which the con- 
viction was had^ or confirmed to state his opinion as’ to whether the ap- 
plication should be granted or refused, together with his reasons for such 
opinion. 

If any condition on which a sentence has been suspended or remitted 
is, in the opinion of the Governor General in Council or of the Local Gov- 
ernment, as the case may be, not fulfilled, the Governor General in Council or 
the Local Government may cancel the suspension or remission, and thereupon 
the person in whose favour tho sentence has been suspended or remitted may, 
if at large, be arrested by any Police-officer without warrant and remanded 
to undergo the uuejpired portion of the sentence.* 

Nothing herein contained shall be deemed to interfere with the right 
of Her Majesty to grant pardons, reprives, respites or remissions of punish- 
ment. 

The condition on which a sentence is suspended or remitted under this 
section may be one to be fulfilled by the person in whose favour the sentence 
is suspended or remitted, or one independent of his will. 


Act X. of 1886 . 
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402. The Governor General in Council, or the Local Government, may. 

Power to commute consent of the person sentenced corn- 

punishment. mute any one of the following sentences for any 

other mentioned after it ; — 

death, transportation, penal servitude, rigorous imprisonment for a term 
not exceeding that to which he might have been sentenced, simple impri- 
sonment for a like term, fine. 


CHAPTER XXX. 

Or PREVIOUS Acquittals or Convictions. 

403. A person who has once been tried by a Court of competent 
Person once convicted or juri.sdiction for an offence and convicted or acquitted 
acquitted not to be tried of such offence shall, while such conviction or 
or same offence. acquittal remains in force, not be liable to be tried 

again for fhe same offence, nor on the same facts for any other offence for 
which a different charge from the one made against him might have been 
made under section 236, or for which he might have been convicted under 
section 237. 

A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made 
against him on the former trial under section 235, paragraph one, 

A person convicted of any offence constituted by any act causing conse- 
quences which, together with such act, constituted a different offence from 
that of vvhioli he was convicted, may be afterwards tried for such last- 
mentioned offence, if the consequences had not happened, or were not known 
to the Court to have happened, at the tune when he was convicted. 

A person acquitted or convicted of any offence constituted by any acts 
may, notwithstanding such acquittal or conviction, be subsequently charged 
with, and tried for, any other offence constituted by the same acta which he 
may have committed, if the Court by which he was first tried was not com- 
petent to try the offence with which he is subsequently charged. 

Exfilanation.—ThQ dismissal of a complaint, the stopping of proceed- 
ings under section 249, the discharge of the accused, or any entry made upon 
a charge under section 273, is not an acquittal for the purposes of this 
section. 

Illustrations, 

(a) A is tried upon charge of theft as a servant and acquitted. He cannot after- 
wards, while the acquittal remains in force, be charged with theft as a servant, or, 
upon the same facts, with theft simply, or with criminal breach of trust. 

A is tried upon a charge of murder and acquitted. There is no charge of 
robbery ; hut it appears from the facts that A committed robbery at the time when 
the murder was committed ; he may afterwards be charged with, and tried for, robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable homicide. 

(r7) A is charged before the Court of Session and convicted of the culpable 
homicide of B. A may not afterwards be tried on the same facts for the murder of B. 

(f) A is charged by a Magistrate of the first class with, and convicted by him of, 
voluntarily causing hurt to B. A may not afterwards be tried for voluntarily causing 
grievous hurt to B on tlie same facts, unless the case comes within paragraph three of 
this section. 
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(f) A is charged by a Magistrate of the second class with, and convicted by 
him of, theft, of property from the person of B. A may be subsequently charged with, 
and tried for, robbery on the same facts. 

{g) A, B and C are charged by a Magistrate of the first class with, and 
convicted by him of, robbing D. A, B and C may afterwards be charged with, and 
tried for, dacoity on the same facts. 


PART VII. 

Of Appeal, Reference and Revision. 

CHAPTER XXXI. 

Or Appeals. 


404. No appeal shall lie from any judcrnoent or 

Unless otherwise provid- of a Criminal Court except as provided for by 

ed. no appeal to he. J 

force. 

405. Any person whose application under section 89 for the delivery 
Appeal from order rejee- f property or the pr.>ceeds of the. sale thereof has 

tin?; application for res- been rejected by any Court, may appeal to the Court 
toration of attached pro- to which appeals ordinarily lie from the sentences of 
the former Court. 

406. Any person re quired by a Magistrate, other than the District 
Appeal from order re- Magistrate or a Presidency Magistrate, to give secu- 

qnirin^ security for good rity for good behaviour under section 118, may 
behaviour. appeal to the District Magistrate. 

407. Any person convicted on a trial held by any Magistrate of the 
Appeal from sentence of second or third class, or any person sentenced under 

Magistrate of the seco’nd or sectioij 349 by a Sub-divisional Magistrate of the 
third class. second class, may appeal to the District Magistrate. 

The District Magistrate may direct that any appeal under this section, 
or any class of such appeals, shall be heard by any 
Transfer of appeals to Magistrate of the first class subordinate to him and 
empowered by the Local Government to hear such 
appeals, and thereupon such appeal or class of appeals shall be presented to 
such Subordinate Magistrate, or if already presented to the District Magis- 
trate shall be transferred to such Subordinate Magistrate. The District 
Magistrate may withdraw from such Magistrate any appeal or class of 
appeals so presented or transferred. 

408. Any person convicted on a trial held by an Assistant Sessions 

Judge, a District Magistrate or other Magistrate of 
Astistani ISsTofs JuSge first class, or any person sentenced under section 

Magistrate of the first class. 349 by a Magistrate ot the first class, may appeal 
to the Court of Session : 

Provided as follows : — 

(a) when in any case an Assistant Sessions Judge or a District Magis- 
trate passes any sentence which is subject to the confirmation of the Court 
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Appeals to Court of Ses- 
sion how heard. 


Appeal from sentence of 
Court of Session. 


411. 


of Session, every appeal in such case shall lie to the High Court, but shall 
not be presented until the case has been disposed of by the Court of Session ; 

(b ) any European British subject so convicted may, at his option, appeal 
either to the High Court or the Court of Session. 

409. An appeal to the Court of Session or Ses- 
sions Judge shall be heard by the Sessions Judge 
or by an additional or Joint Sessions Judge. 

410. Any person convicted on a trial held by a 
Sessions Judge, or an additional or a Joint Sessions 
Judge, may appeal to the High Court. 

Any person convicted on a trial held by a Presidency Magistrate 
may appeal to the High Court if the Magistrate has 
Pr^denov'^KisUawr sentenced him to imprisonment for a term exceed- 
ing six months or to fine exceeding two hundred 
rupees. 

412. Notwithstanding anything hereinbefore contained, where an ac- 
No appeal in certain cused person has pleaded guilty and has been con- 

cases when accused pleads victed by a Court of Session or a Presidency Magis- 

trate on such plea, there shall be no appeal except 
as to the extent or legality of the sentence. 

413. Notwithstanding anything hereinbefore contained, there shall be 

no appeal by a convicted person in cases in which a 
No appeal in petty cases. of Session or the District Magistrate or other 

Magistrate of the first class passes a sentence of imprisonment not exceeding 
one month only, or of fine not exceeding fifty rupees only, or of whipping 
only. 

Explanation , — There is no appeal from a sentence of imprisonment 
passed by such Court or Magistrate in default of payment of fine when no 
substantive sentence of imprisonment has been passed. 

414. Notwithstanding, anything hereinbefore contained, there shall be 

no appeal by a convicted person in cases tried sum- 
sumLrT^onvirtTon” « Magistrate empowered to act under 

section 260 passes a 'sentence of imprisonment not 
exceeding three months only, or of fine not exceeding two hundred rupees 
only, or of whipping only. 

415. An appeal may be brought against any sentence referred to in 
section 413 or section 414 by which any two or more 
of the punishments therein mentioned are combined, 
but no sentence which would not otherwise be liable 

to appeal shall be appealable merely on the ground that the person convicted 
is ordered to find security to keep the peace. 

Explanation , — A sentence of imprisonment in default of payment of 
fine is not a sentence by which two or more punishments are combined 
within the meaning of this section. 

416. Nothing in sections 413 and 414 applies to 
appeals from sentences passed under Chapter 
XXXIII on European British subjects. 

417. The Local Government may direct the Public Pro.secutor to pre- 
Appcal ou behalf of Go- sent an appeal to the High Court from an original 
▼emment in case of ac- or appellate order of acquittal passed by any Court 
other than a High Court. 


Proviso to sections 413 
and 414. 


Saving of sentences on 
European British subjects. 
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418. An appeal may lie on a matter of fact as well as a matter of law, 
except where the trial was by jury, in which 
case the appeal shall lie on a matter of law 
only. 

Explanation , — The allep;ed severity of a sentence shall for the purposes 
of this section be deemed to be a matter of law. 


Appeal on what matters 
admissible. 


419. Every appeal shall be made in the form of a petition in writing 

„ , presented by the appellant or his pleader, 

e 1 lono appea . every such petition shall (unless the Court to 

which it is presented otherwise directs) be accompanied by a copy of the 
judgment or order appealed against* and, in cases tried by a jury, a copy 
of the heads of the charge recorded under section 367. 

420. If the appellant is in jail, he may present his petition of appeal 
and the copies accompanying the same to the officer 
in charge of the jail, who shall thereupon forward 
such petition and copies to the proper Appellate 
Court. 


Procedure 
lant in jail. 


when appcl- 


421. On receiving the petition and copy under section 419 or section 
420, the Appellate Court shall peruse the same, and, 
a rejection of •£• considers that there is no sufficient ground for 

‘ interfering, it may reject the 'appeal summarily: 

Provided that no appeal presented under section 419 shall be dismissed unless 
the appellant or his pleader has had a reasonable opportunity of being heard 
in support of the same. 

Before rejecting an appeal under this section, the Court may call for 
the record of the case, but shall not be bound to do so. 


422. If the Appellate Court does not reject the appeal summarily, it 
Notice, of anneal plinll cause notice to be given to the appellant or 

’ hid pleader and to such officer as the Local Govern- 

ment may appoint in this behalf, of the time' and place at which such 
appeal will be heard, and shall, on the application of such officer, furnish 
him with a copy oT*lhe ground^ of appeal; 

and, in cases of appeals under section 417, the Appellate Court shall 
cause a like notice to be given to the accused. 


423. The Appellate Court shall then send fo;’ the record of the case. 
Powers of Appellate such record is not already in Court. After perus- 
Court in disposing of ap- ing such record, and hearing the appellant or his 
pleader, if he appears, and the Public Prosecutor, if 
he appears, and, in case of an appeal under section 417, the accused, if he 
appears, the Court may, if it considers there is no sufficient ground for 
interfering, dismiss the appeal, or may — 

(а) in an appeal from an order of acquittal, reverse such order and 
direct that further inquiry be made, or that the accused be retired or 
committed for trial, as the case may be, or find him guilty and pass 
sentence on him accordingto law ; 

(б) in an appeal from a conviction, (1) reverse the finding and sentence, 
and acquit or discharge the accused, or order him to be retired by a Court 
of competent jurisdiction subordinate to such Appellate Court, or committed 
for trial, or (2) alter the finding, maintaining the sentence, or, with or 
without altering the finding, reduce the sentence, or (3) with or without 
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such reduction, and with or without altering the finding, alter the nature of 
the sentence, but not so as to enhance the same ; 

(c) in an appeal from any other order, alter or revetse such order i 
(c?) Nothing herein contained shall authorise the Court to alter or 
reverse the verdict of a jury, unless it is of opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or to a misunderstanding on 
the part of the jury of the law as laid down by him. 

424. The rules contained in Chapter XXVI* as to the judgment of a 
Criminal Court of original jurisdiction shall apply, 
atf i^p^p“rittte may be practicable, to the judgment of any 

Appellate Court other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, the accused 
shall not be brought up, or required to attend, to hear judgment delivered. 


425. Whenever a case is decided on appeal by the High Court under 
Order by High Court on chapter, it shall certify its judgment or order 


appeal to be 
lower Court. 


certified to 


to the Court by which the finding, sentence or order 
appealed against was recorded or passed. If the 
finding, sentence or order was recorded or passed by a Magistrate other than 
the District Magistrate, the certificate shall be sent through the District 
Magistrate. » 

The Court to which the High Court certifies its judgment or order 
shall thereupon make such orders as are conformable to the judgment or 
order of the High Court; and, if necessary, the record shall be amended in 
accordance therewith. 


426. Pending any appeal by a convicted person, the Appellate Court 
Suspension of sentence ™ay, for reasons to be recorded by it in writing, 
pending appeal. Release of order that the execution of the sentence or order 
appellant on bail. appealed against be suspended, and, if he is in con- 

finement, that he be released ou bail or on his own bond. 

The power conferred by this section on an Appellate Court may be 
exercised also by the High Court in the case-of any appeal by a convicted 
person to a Court subordinate thereto. 

When the appellant is ultimately sentenced to imprisonment, penal 
servitude or transportation, the time during which he is so released shall 
be excluded in computing the term for which he is so sentenced. 


427. When an appeal is presented under section 417, the High Court 

may issue a warrant directing that the accused be 
apje"l from acqS!** arrested and brought before it or any subordinate 

Court, and the Court before which he is brought 
may commit him to prison pending the disposal of the appeal, or admit him 
to bail. 

428. In dealing with any appeal under this chapter, the Appellate 
Appellate Court may Court, if it thinks additional evidence to be neces- 

take further evideuce or sary, may either take such evidence itself, or direct 
direct it to be taken. taken by a Magistrate, or, when the Ap- 

pellate Court is a High Court, by a Court of Session or a Magistrate. 

When the additional evidence is taken by the Court of Session or the 
Magistrate, it or he shall certify such evidence to the Appellate Court, and 
such Coi^rt shall thereupon proceed to dispose of the appeal. 
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Unless the Appellate Conrt otherwise directs, the accused or his 
pleader sharll be present when the additional evidence is taken ; but such 
evidence shall not be taken in the presence of jurors or assessors. 

The taking of evidence under this section shall for the purposes of 
Chapter XXV be deemed to be an inquiry. 


429. When the Judges composing the Court of appeal are equally 
Proceduie where Judo-es divided in opinion, the case, with their opniions 


of Court of appeal 
equally divided. 


thereon, shall be laid before another Judge of the 
same Court, and such Judge, after such examination 
and such hearing (if any) as he thinks fit, shall deliver his opinion, and the 
judgment or order shall follow such opinion. 

430. Judgments and orders passed by an Appel- 
late Court upon appeal s-hall be final, except in the 
cases provided for in section 417 and Ciiapter 
XXXIL 


Finality 

appeal. 


of orders on 


^31. Every 
Abatement ot appeals. 


appeal under section 417 shall finally abate on the death 
of the accused, and every other appeal under this 
chapter shall finally abate ou the death of the 
appellant « 


CHAPTER XXXII. 

Of Reference and Revision. 


Reference by l?residency 
MM«.'istrate to ill’ll Court. 


432. A Presidency Magistrate mav, if he thinks fit, refer for the 
opinion of the High C )urt any tjuestion of law 
which ari.sos iii the healing of any case pending 
before bun, or may give judgment in any such case 

subject to the decision of the High Couit on such reference; and, pending 
such decision, may either commit the accused to.jail, or release him on bail 
to appear for judgment when called upon. 

433. When - 4 . question has been so referred, the High Court shall 
Disposal of case accord- P^^s such order thereon as it thinks fit, and shall 

ing to decision of High cause a copy of such order to be sent to the Magis- 
Irate by whom the reference was made, who shall 
dispose of the case conformably to the said order. 

Direction as to costs. ^he High Court may direct by whom the costa 

01 such rcierence snail be paid. 

434. When any person has, in a trial before a Judge of a High Court 
Power to reserve ques- consisting of more Judges than one and acting ia 

tions arising in. original the exercise of its original criminal jurisdiction, 
jurisdiction of High Court, convicted of ail offence, the Judge, if he thinks 

fit, may reserve and refer for the decision of a Court consisting of two or 
more Judges of silch Court any question of law which has arisen in the 
course of the trial of such person, and the determination of which would 
affect the event of the trial. 

If the Judge reserves any such question, the 


Procedure when ques- 
tion reserved. 

be admitted to bail, 


person convicted shall, pending the decision thereon, 
be remanded to jail, or, if the Judge thinks fit, 
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and the High Court shall have power to review the case, or such part 
of it as may be necessary, and finally determine such question, and there- 
upon to alter the sentence passed by the Court of original jurisdiction, and 
to pass such judgment or order as the High Court thinks 6t, 

435. The High Court or any Court of Session, or District Magistrate, 

or any Sub-divisional Magistrate empowered by 
ofTnfeiTor%ourts?^^^°°^^^ the Local Government in this behalf, may call for 

and examine the record of any proceeding before 
any inferior Criminal Court situate within the local limits of its or his 
jurisdiction, for the purpose of satisfying itself or himself as to the cor- 
rectness, legality or propriety of any finding, sentence or order recorded or 
passed, and as to the regularity of any proceedings of such inferior Court. 

If any Sub-divisional Magistrate acting under this section considers 
that any such finding, sentence or order is illegal or improper, or that any 
such proceedings are irregular, he shall forward the record, with such 
remarks thereon as he thinks fit, to the District Magistrate. 

Orders made under section 143 and 144 and proceedings under section 
176 are not proceedings within the meaning of this section. 

436. When, on examining the record of any case under section 435 

' or otherwise, the Court of Session or District 

commit- Magistrate* considers that such case is triable ex- 
clusively by the Court of Session, and that an 
accused person has been improperly discharged by the inferior Court, the 
Court of Session or District Magistrate may cause him to be arrested, and 
may thereupon, instead of directing a fresh inquiry, order him to be commit- 
ted for trial upon the matter of which he has been, in the opinion of the 
Court of Session or District Magistrate, improperly discharged ; 

Provided as follows — 

(a) that the accused has had an opportunity of showing cause to such 
Court or Magistrate why the commitment should not be made ; 

(b) that, if such Court^or Magistrate thinks that the evidence shows 
that some other offence has been committed by the accused, such Court or 
Magistrate may direct the inferior Court to inquire into such offence. 

437. On examining any record, under section 435 or otherwise, the 

Power to order inquiry, ^igh Court or Court Of Session may direct the 
District Magistrate by himself or by any of the 
Magistrates subordinate to him to make, and the District Magistrate may 
himself make, or direct any subordinate Magistrate to make, further inquiry 
into any complaint which has been dismissed under section 203, or into the 
case of any accused person who has been discharged. 

438. The Court of Session or District Magistrate may, if it or he thinks 
w f T 7 - V. p f fit, on examining under section 435 or otherwise the 

epor o ig our . record of any proceeding, report for the orders of the 
High Court the results of such examination, and, when such report contains 
a recommendation that a sentence be reversed, may order that the execution 
of such sentence be suspended, and if the accused is in confinement that he 
be released on bail or on his own bond. 

439. In the case of any proceeding the record of which has been called 

for by itself, or which has been reported for orders, or 
High Court’s powers of which otherwise comes to its knowledge, the High 
revision. Court may, in its discretion, exercise any of the 

powers conferred on a Court of appeal by sections 195, 423, 426, 427, and 


Power to order inquiry. 


Report to High Court. 
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428, or on a Court by section 338, and may enhance the sentence, and, when 
the Judges composing the Court of revision are equally divided in opinion 
the case shall be disposed of in manner provided by section 429. 

No order under this section shall be made to the prejudice of the 
accused unless he has had an opportunity of being heard either personally or 
by pleader in his own defence. 

Where the sentence dealt with under this section has been passed by a 
Magistrate acting otherwise than under section 34, the Court shall not 
inflict a greater punishment for the ol^ence which, in the ooinion of such 
Coiirt, the accused has committed, than might have been inflicted for such 
offence by a Presidency Magistrate or a Magistrate of the first class. 

Nothing in this section applies to an entry made under section 273, or 
shall be deemed to authorize a High Court to convert a finding or acquittal 
into one of conviction. 


440. No party has any right to be heard either personally or by pleader 

before any Court when exercising its powers of 
Optional with Court to revision : Provided that the Court may, if it thinks 
fit, when exercising such powers, hear any party 
either personally or by pleader, and that nothing in this section shall Jpe deemed 
to affect section 439, pa»’agraph two. 

441. When the record of any proceeding of any Presidency Magistrate 
statement by Presidency called for by the High Court under, section 435, 

Magistrate of grounds of the Magistrate may submit with the record a 
his decision to be consider- statement setting forth the grounds of his decision 
e by iig ouit. order and any facts which he thinks material to 

the issue ; and the Court shall consider such statement before over-ruling 
or setting aside the said decision or order. 

442. When a case is revised under this chapter by the High Court, it 
High Court’s order to be shall Certify its decision or order to the Court by 

certified to lower Court or which the finding, sentence or order revised was 
Magistrate. recorded or passed, and the Court or Magistrate to 

which the decision, or order is so certified shall thereupon make such orders 
as are conformable to the deci^on so certified; and, if necessary, the record 
shall be amended in accordance therewith. 


PART VIIL 
Special Proceedings. 


CHAPTER XXXIII. 

Criminal Proceedings against Europeans and Americans. 

443. No Magistrate, unless he is a Justice of the Peace, and (except 
V. . , ^ , . in the case of a District Magistrate or Presidenev 

quire into and try charges Magistrate) unless he is a Magistrate of the first 
against European British class and an European British subject, shall inquire 
subjects. or try any charge against an European Biitish 

subject. 
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444. No Judge presiding- in a Court of Session except the Sessions 

. T ^ u Judge shall exercise jurisdiction over an European 

EurfpcanVitish^ub^^ British subject Unless he himself is an European 
Assistant Sessions Judge British subject; and, if he is an Assistant Sessions 
to have held office for three Judge, Unless he has held the office of Assistant 
em^povvered. ^ ^P®®^*** y Sessions Judge for at least three years, and has 

been specially empowered in this behalf by the 
Local Government. 

445. Nothing in section 443 or section 444 shall prevent any Magis- 
Cognizance of offence trate from taking cognizance of an offence comrnit- 

committed by European ted hy any European British subject in any case 
British subject. jj. which he could take cognizance of a like offence 

if committed by another person : 

Provided that, if he issues any process for the purpose of compelling 
the appearance of an European British subject accused of an offence, such 
process shall be made returnable before a Magistrate having jurisdiction to 
inquire into or try the case. 

44G. Notwithstanding anything contained in section 32 or section 34, 
Softeners which may bo Magistrate other than a District Magistrate or 
pa'^sod by Provincial Presidency Magistrate shall pass any sentence on 
Magistrates. , Eiuopean Bnti^b subject other than imprison- 

ment for a t^rin which may extend to thn^e mv)ntlis, or fine which may 
extend to one thousand rupees, or both ; and a District JMagistrate shall not 
pass any such sentence otiier than imprisonment for a term which may 
extend to six months, or fine which may extend to two thousand Rupees, 
or both.* 


447. When an European British subject is accused of an offence before 
When commitment is to a Magistrate, and such offence cannot, in the opinion 

be to Court of Session and of such Magistrate, be adequately punished by him, 
when to Pligb Court. ig punishable with death or with transporta- 

tion for life, such Magistrate shall, if ho thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in the case of a Presi- 
dency Magistrate, to the High Court. 

When the offence which appears to have been committed is punishable 
with death or with transportation for life, the commitment shall be to the 
High Court. 

448. Where any person committed to the High Court under section 

_ . , , ^ ^ , 447 is charged with several offences of which one 

one is, and the others are IS punsihable With death or transportation for life 
not, punishable with death and the Others with a less punishment, and the 
or transportation for life. High Court considers that he should not be tried 
for the offence punishable with death or transportation, the High Court 
may nevertheless try him for the other offences. 


449. Notwithstanding anything contained in section 31, no Court of 


Sentences which may be 
passed by Court of Session. 


Session shall pass on any European British subject 
any sentence other than a sentence of imprisonment 
for a term which may extend to one year, or fine, or 


both. 


’ Act III of 1884. 
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If, at any time after the commitment and before signing judgement, the 
Procedure when Sessions presiding Judjre thinks that the ofieuce which 
Judge finds his powers in- appears to be proved cannot be adequately punished 
adequate. sentence, he shall record his opinion to 

that effect and transfer the case to the High Court. Such Judge may 
either himself bind over, ordirecc the committing Magistrate to bind over, 
the complainant and witnesses to appear before the High Court. 

450. Repealed by Act III of 1884. 

‘'451. (1) In trials of European British subjects before a High Court, 

Jury or assessors before Court of Session, if, before the first juror is 
High C'ourfc or Court of called and accepted, or the first assessor is appoint- 
Scssion. gg case may be, any such subject requires 

to be tried by a mixed jurv, the trial shall be by a jury of which not less than 
half the number shall be Europeans or Americans or both Europeans and 
Americans. 

‘(2) When any such trial before a Court of Session would in the 
ordinary course be with the aid of assessors, the European British subject 
accused, or, where there are several European British subjects accused, all 
of them jointly, may, instead of claiming to be tried by a mixed jiw’y under 
sub-section (1), require that not less than half the number of the assessors 
shall be Europeans or Americans or both Europeans and •Americans.”* 

451 A. (1) III trials of European British subjects before a District 
Tvight of European P.ri- Magistrate, any such subject may, in summons case 
tish Pi-bjoct toelaim jury before he is heard in his defence under section 
bofoie District Magistrate. 244, or in a warrant case before he enters on his 
defence under section 256, claim that the trial shall be by a jury composed 
in manner proscribed V'y s'^ction 451. 

“(2) If a claim is made under sub-section (1) in a summons case at 
the time when the Magistrate proceeds under section 244 to hear the 
accused, or in a warrant case at the time when the Magistrate calls upon 
the accused under section 256 to enter upon the defence, the Magistrate 
shall forthwith issue the necessary orders for the trial by a jury as 
aforesaid. '•* • 

“( 3 ) If such a claim is made at an earlier stage of the proceedings, 
the Magistrate shall issue such orders whenever it appears to him from the 
evidence recorded that there will be a sufficient case to go before a jury. 

“(4) In every such case the Magistrate shall, notwithstanding any- 
thing contained in section 242, before issuing any orders as aforesaid, frame 
a formal charge. 

“ (5) The provisions of sections 211, 216, 217, 219, and 220 shall, so 
far as may be, apply for the purpose of securing the attendance of the 
complaint, the accused and the witnesses at every trial to be held under 
this section. 

(6) The provisions of this Code relating to the procedure in a trial 
by jury before a Oonrt of Session shall, as nearly as may be, apply to every 
trial under this section as if the District Magistrate were a Sessions Judge 
and the accused had been committed to his Court for trial. 

“ (7) All Courts may construe any of the provisions referred to in sub- 
section (5) or sub-section (6), in so far as they are made applicable by that 
sub-section, with such verbal alterations not affecting the substance as may 
be necessary or proper to adapt the same to the matter before them. 


Act IH of 1S84. 
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" (8) Nothing in this section shall affect the power of the Magistrate 
to commit) an accused person for trial under section 347 or section 447.'’ 

“451B. (1) If an accused person claims to be tried by jury under 
section 451A, and in the opinion of the District 
Court”in certain cases""* “ Magistrate there is reason to believe that a jury 
composed in manner prescribed by section 451 
cannot be constituted for the trial before himself, or cannot be so constituted 
without an amount of delay, expense or inconvenience which under the 
circumstances of the case w«)uld be unreasonable, he may, instead of issuing 
orders for the trial before himself under section 451A, transfer the case for 
trial to such other District Magistrate or to such Sessions Judge as the 
High Court may, from time to time, by rules made by it in this behalf and 
approved by the Local Government, or by special order, direct. 

“ (2) When a case is transferred under this section to a Sessions Judge 
or District Magistrate, he shall with all convenient speed try it with the 
same powers (including the power of commitment) and according to the 
same procedure as if he were a District Magistrate acting under sec- 
tion 451A.** 

452, In any case in which an European British subject is accused 
Trial of European British join tly with a person not being an European British 

subjects and Native joint- subject, and such European British subject is 
ly accused. committed for trial before a High Court or Court 

of Session, such subject and person may be tried together, and the procedure 
on the trial shall be the same as it would have been had the European British 
subject been tried separately : 

Provided that, if the European British subject requires under section 
451 to be tried by a mixed jury, or by a mixed set 
ee^rate assessors, and the person not being an European 

British subject requires that he shall be tried 
separately, the latter person shall be tried separately in accordance with the 
provisions of Chapter XXIII. 

453. When any person claims to be dealt with as an European British 
Procedure on claim of subject, he shall state the groiiuds of such claim to 

person to be dealt with as the Magistrate before whom he is brought for the 
European British Subject. purposes of the inquiry or trial ; and such Magistrate 
shall inquire into the truth of such statement, and allow the person making 
it a reasonable time within which to prove that it is true, and shall then 
decide whether he is or is not an European British subject, and shall deal 
with him accordingly. If any such person is convicted by such Magistrate 
and appeals from such conviction, the burden of proving that the Magis- 
trate’s said decision was wrong shall lie upon him. 

When any such person is committed by the Magistrate for trial before 
the Court of Session, and such person before such Court claims to be 
dealt with as an European British subject, such Court shall, after such 
further inquiry, if any, as it thinks ifit, decide whether he is or is not 
an European British subject, and shall deal with him accordingly. 
If he is convicted by such Court and appeals from such conviction, the 
burden of proving that the Court’s said decision was wrong shall lie upon 
him. 

When the Court before which any person is tried decides that he is not 
an European British subject, such decision shall form a ground of appeal 
from the sentence or order passed in such trial. 
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454. If an European British subject does not claim to be dealt with 
Failure to ‘plead status as Such by the Magistrate before whom he is tried 

a waiver. OF by whom he is committed, or if, when such claim 

has been made before, and disallowed by, the committing Magistrate, it is 
not again made before the Court to which such subject is committed, 
he shall be held to have relinquished his right to be dealt with as such 
European British subject, and shall not assert it in any subsequent stage of 
the same case. 

Unless the Magistrate has reason to believe that any person brought 
before him is not an European British subject, the Magistrate shall ask such 
person whether he is such a subject or not. 

455. Where a person who is not an European British subject is dealt 
Trial under this chapter with as such under this chapter, and does not 

of person not an European object, the inquiry, commitment, trial or sentence 
British subject. &ha\\ not, by reason of such 

dealing, be invalid. 


45G. When any European British subject is unlawfully detained in 
custody by any peison, such European British subject 

tisf fubjeit SfulVdt 

tained to apply for order Court which would have jurisdiction over such 
to be brought before^ High European British subject in respect of any offence 
committed by him at the place where he is detained, 
or to which he would be entitled to apoeal from any conviction for any such 
offence, for an order directing the person detaining him to bring him before 
the High Court to abide such further order as it may pass. 


Procedure 

application. 


such 


457. The High Court, if it thinks fit, may, before issuing such order, 
inquire, on affidavit or otherwise, into the grounds 
on which it is applied for, and grant or refuse such 
application ; or it may issue the order in the first 
instance, and, when the person applying for ifc*is brought before it, it may 
make such further order iu the case as it thinks fit, after such inquiry 
(if any) as it thinks.aecessary. 


458. The High Court may issue such orders throughout the territo- 
Territories throughout ^ies within the local limits of its appellate criminal 
which High Court may jurisdiction, and such other territories as the Gov- 
issue such orders. ernor General in Council may direct. 


459. Unless there is something repugnant in the context, all enact- 
ments heretofore or hereafter made by the Governor 
ferring jurisdiction on General in Council, which confer on Magistrates 
Magistrates or Courts of or on the Court of Session jurisdiction over 
offences, shall be deemed to apply to European 
British subjects, although such persons be not expressly referred to 
therein. 


Nothing in this section shall be deemed to authorize any Court to 
exceed the limits prescribed by this chapter as to the amount of punishment 
which it may inflict on an European British subject, or to confer jurisdiction 
on any Magistrate or any Judge presiding in a Court of Session* not 
being a Justice of the Peace. 


Act 111 of 1884. 
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Jury for trial of Euro- 
peans or Americans. 


460. la every case triable by jury or with the aid of assessors, in 
which an European (not being an European British 
subject) or an American is the accused person, or 
one of the accused persons, not Jess than half the 
number of jurors or assessors shall, if practicable and if such European or 
American so claims, be Europeans or Americans. 

4G1. Whenever an European or American is charged before the Court 
Jury when European or Session jointly with a person not an European or 
American, and in compliance with a claim made 
under section 460 is tried by a jury, or with the aid 


American charged jointly 
with one of another race. 


of a set of assessors, of which at least one-half consists of Europeans and 
Americans, the latter person shall, if he so claims, be tried separately. 


462. When a trial is to be held before the Court of Session in which 
SummouincT and empa- the accused person. Or one of the accused persons, 

ncllinj^ jurors under sec- is entitled to be tried by a jury constituted under 
tion 451 or 460. provisions of section 451 or section 460, or 

before the Court of a District Magistrate or Sessions Judge presiding 
under section 451 A or 45 IB, the Court shall, three days at least before the 
day fixed for holding such trial, cause to be summoned, in the manner 
hereinbefore prescribed, as many European and American jurors as are 
required for the trial, 

The Court shall also at the same time in like manner cause to be sum- 
moned the same number of other persons named in the revised list, unless 
such nun\bcr of such other persons has been already summoned for trials 
by jury at that session. 

From the whole number of persons returned, the jurors who are to con- 
stitute the jury shall be chosen by lot in the manner prescribed in section, 
276, until a jury containing the proper number of Europeans or Americans, 
or a number approaching thereto as nearly as practicable, has been obtained : 

Provided that hi any case in which the proper number of Europeans 
and Americans cannot otherwise be obtained, the Court may, in its discre- 
tion, for the purpose of constituting the jury, summon any person excluded 
from the list on the ground of his being exempted undef. section 320. 

I. 

463. Criminal proceedings against European British subjects, Euro- 
Conduct of criminnl pro- peaiis not being European British subjects, and 

<'eedin<j:s ajainst Eiiropeau Americans, before the Court of Session and High 
British subjects, &c. Court, shall, except as otherwise expressly provided, 

be conducted according to the provisions of this Code. 


CHAPTER XXXIV. 

Lunatics. 

464. When a Magistrate holding an inquiry or a trial has reason to 
Trocedurc in case of believe that the accused is of unsound mind and 
accused being lunatic. consequently incapable of making his defence, the 

Magistrate shall inquire into the fact of such unsoundness, and shall cause 
sucn person to be examined by the Civil Surgeon of the District or such 
other medical officer as the Local Government directs, and thereupon shall 
examine such Surgeon or other officer as a witness, and shall reduce the 
examination to writing. 
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IP such Mapfistrate is of opinion that the accused is of unsound mind 
and consequently incapable of making his defence, he shall postpone further 
proceedings in the case. 

4f65, If any person committed for trial before a Court of Session or a 
Procedure in case of per- Court appears to the Court at his trial to be 

8oa committed before of unsound mind and consequently incapable of 
Court of Session or High making his defence, the jury or the Court with the 
Court being lunatic. assessors shall, in the first instance, try the 

fact of such uusoundiiess and incapacity, and, if satisfied of the fact, shall 
pass judgment accordingly, and thereupon the trial shall be postponed. 

The trial of the fact of the unsoundness of mind and incapacity of the 
accused shall be deemed to be part of his trial before the Court. 

466. Whenever an accused person is found to be of unsound mind 
Release of lunatic pend- and incapable of making his defence, the Magistrate 

ing ID vestigation or trial. or Court, as the case may be, if the case is one in 
which bail may be taken, may release him on sufficient security being given 
that he shall be properly taken care of and shall be prevented from doing 
in jury to himself or to any other person, and for his appearance when 
required before the Magistrate or Court or such officer as the Magistrate or 
Court appoints in this behalf. 

If the case is one in which bail may not be takfen, or if sufficient 
Custodv of lunatic. security is not given, the Magistrate cgr Court shall 

report the case to the Local Government, and the 
Local Government may order the accused to be confined in a lunatic 
asylum or other suitable place of safe custody, and the M igistrate or Court 
shall give effect to such order. 

467. Whenever an inquiry or a trial is postponed under section 464 
Resumption of inquiry or or section 465, the Magistrate or Courr, as the case 

may be, may at any time resume the inquiry or 
trial, and require the accused to appear or be brought before such Magis- 
trate or Court. 


When the accjised has been released under section 466, and the 
sureties for his appearance produce him to the officer whom the Ma<^istrate or 
Court appoints in this^behalf, the certificate of such officer that the accused 
is capable of making his defence shall be receivable in evidence. 

468. If, when the accused appears or is again brought before the 
Procedure on accused Magistrate or the Court, as the case may be, the 
appearing before Magis- Magistrate or Court considers him capable of 
lae or court, makigg hia defence, the inquiry or trial shall 

proceed. 

If the Magistrate or Court considers the accused person to be still 
incapable of making his defence, the Magistrate or Court shall again act 
according to the provisions of section 464 or section 465, as the case may 
be. • ^ 


When accused appears 
to have been insane. 


469. When the accused appears to be of sound mind at the time of 
inquiry or trial, and the Magistrate is satisfied 
from the evidence given before him that there is 
u L believe that the accused committed an 

act which, if he had been of sound mind, would have been an offence, and 
that he was at the time when the act was committed, by reason of un.so’und- 
ueas of mind, incapable of fcncwing the nature of the act or that it waa 

31 
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wrong or contrary to law, the Magistrate shall proceed with the case, and, 
il the accused ought to be committed to the Court of Session or High 
Court, send him for trial before the Court of Session or High Court, as 
the case may be. 

470. Whenever any person is acquitted upon the ground that, at the 

. time at which he is alleged to have committed an 
on grt^d^of offence, he was, by reason of unsoundness of mind, 

incapable of knowing the nature of the act alleged as 
constituting the offence, or that it was wrong or contrary to law, the finding 
shall state specifically whether he committed the act or not. 

471. Whenever such judgment states that the accused person com- 
Person acquitted on such fitted the act alleged, the Magistrate or Court 

ground to be kept in safe before whom or which the trial has been held shall, 
custody. jf would, but for the incapacity found, have 

constituted an offence, order such person to be kept in safe custody in such 
place and manner as the Magistrate or Court thinks fit, and shall report the 
case for the orders of the Local Government. 

The Local Government may order such person to be confined in a 
lunatic asylum, jail or other suitable place of safe custody. 

472. When any person is confined under the provisions of section 
Lunatic prisonws to be ^^6 or section 471, the Inspector General of Prisons, 

visited by Inspector if such person is confined in a jail, or the visitors 
General. lunatic asylum, or any two of them, if he is 

confined in a lunatic asylum, may visit him in order to ascertain his state 
of mind ; and he shall be visited once at least in every six months by such 
Inspector General or by two of such visitors as aforesaid ; and such Inspector 
General or visitors shall make a special report to the Local Government 
as to the state of mind of such person. 

473. If such persoa is confined under the provisions of section 466, 

'Procedure where lunatic Inspector General or visitors shall certify 

priioner is reported capa- that, in his or their opinion, such person is capable of 
ble of making his defence, making his defence, he shall * be taken before the 
Magistrate or Court, as the case may be, at such time as the Magistrate 
or Court appoints, and the Magistrate or Court shall deal with such person 
undf ’ the provisions of section 468 ; and the certificate of such Inspector 
General or visitors as aforesaid shall be receivable as evidence. 


474. If such person is confined under the provisions of section 466 or 
^ ^ ,. 14 .. section 471, and such Inspector General or visitors 

Procedure where lunatic - -- . ... ^ ^ 


confined under section 466 
or 471 is declared fit to be 
discharged. 


shall certify that, in his or their judgment, he may 
be discharged without danger of his doing injury to 
himself or to any other person, the Local Govern- 
ment may thereupon order him to be discharged, or to be detained in 
custody, or to be transferred to a public lunatic asylum if he has not been 
already sent to such an asylum ; and, in case it orders him to be transferred 
to an asylum, may appoint a commission, consisting of a judicial and two 
medical officers. 


Such commission shall make formal inquiry into the state of mind of 
such person, taking such evidence as is necessary, and shall report to the 
exuA.1 Government, which may order bis discharge or detention as it thinks 
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475. Whenever any relative or friend of any person confined under 
the provisions of section 466 or section 471 desires 
care^ofTZative that he shall be delivered over to his care and custody, 

the Local Government, upon the application of such 
relative or friend, and on his giving security to the satisfaction of such 
Government that the person delivered shall be properly taken care of and 
shall be prevented from doing injury to himself or to any other person, 
may order such person to be delivered to such relative or friend. 

Whenever such person is so delivered, it shall be upon condition that 
he shall be produced for the inspection of such officer and at such times 
as the Local Government directs. 

The provisions of sections 472 and 474 shall, mutatis mutandis, apply 
to persons delivered under the provisions of this section ; and the certificate 
of the inspecting officer appointed under this section shall be receivable as 
evidence. 


Power of Governor Ge- 
neral in Council to order 
criminal lunatics confined 
by order of Local Govern- 
ment to be removed from 
one province to another. 

safe custody in British 


475A. The Governor General in Council may 
direct that any person whom the Local Government 
has ordered under this chapter to be confined in a 
lunatic asylum, jail or other place of safe* custody, 
shall be removed Irom the pl§,ce where he is con- 
fined to any lunatic asylum, jail or other place of 
India. 


Power of I.ocal Goyorn- The Local Government may empower the 

mentto relieve Inspector othcer in charge of the jail in which a person is 
General of certain func- confined under the provision of section 466 or 
*^*^”®* section 471 to discharge all or any of the functions 

of the Inspector General of Prisons under section 372, section 473 or 
section 474.* 


CHAPTER XXXV. 

Proceedings in case of certain Offences affecting the Administra- 
tion OF JusTicfi. 

476. When any Civil, Criminal or Revenue Court is of opinion that 
there is ground for inquiring into any offence refer- 
tionXn“sect”oriT5. in section 195, and committed before it or 

brought under its notice in the course of a judicial 
proceeding, such Court, after making any preliminary inquiry that may be 
necessary, may send the case for inquiry or trial to the nearest Magistrate 
of the first class,* and may send the accused in custody, or take sufficient 
security for his appearance, before such Magistrate ; and may bind over 
any person to appear and give evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed accordirjg to law, and may, if 
be is authorized under section 192 to transfer cases, transfer the inquiry or 
trial to some other competent Magistrate. 


Act X of 1886. 
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477. Subject to the provisions of section 444, a Court of Session may 
Power of Court of Ses- chargje a person for any offence referred to in section 

Bion as to such offences 195 and committed before it, or brought under its 
committed before itself. notice in the course of a judicial proceeding, 
and may commit, or admit to bail and try, such person upon its own 
charge. 

Such Court may direct the Magistrate to cause the attendance of any 
witnesses for the purposes of the trial. 

478. When any such offence is committed before any Civil or Revenue 

r.* r*'. Court, or brought under the notice of any Civil or 

Power ol Civil ana ^ ^ r i j- 

Revenue Courts to com- Revenue Court in the course ot a judicial proceeding, 

plote inveKtigation and and the case is triable exclusively by the High 

commit to High Court or qj. Qourt of Session, or such Civil or Revenue 

court ot fc>ession. 

Court or Court of Session, such Civil or Revenue Court may, instead of sen- 
ding the case under section 476 to a Magistrate for inquiry, itself complete 
the inquiry, and commit or hold to bail the accused person to take his 
trial before the High Court or Court of Session, as the case may be. 

For the purposes of an inquiry under this section, the Civil or Revenue 
Court may, subject to the provisions of section 44*3, exercise all the powers 
of a Magistrate ; arjd its proceedings in such inquiry, shall be conducted as 
nearly as may be in accordance with the provisions of Chapter XVIII, and 
shall be deemed to have been held by a Magistrate. 


479. When any such commitmenc is made by a Civil or Revenue 

Court, the Court shall send the charge with the 
in^uch^cases^^ Civil Cc .n commitment and the record of the case to 

the Presidency Magistrate, District Magistrate or 
other Magistrate authorized to commit for trial ; and such Magistrate shall 
bring the case before the High Court or Court of Session, as the case may 
be, together with the witnesses for the prosecution and defence. 

480. When any such offence as is described in section 175, section 178, 

section 179, section 180, or section 228 of the Indian 
Procedure in certain jg committed in the view or presence 

of any Uivil, Criminal or Revenue Court, the Court 
may cause the offender, whether he is an European British subject or not, 
to be detained in custody ; and^ at any time before the rising of the Court 
on the same day may, if it thinks fit, take cognizance of the offence and sen- 
tence the offender to fine not exceeding two hundred rupees, and, in default 
of payment, to simple imprisonment for a term w^hieh may extend to one 
mouth, unless such fine be sooner paid. 

Nothing in section 443 or section 444 shall be deemed to apply to 
proceedings under this section. 


481. In every such case, the Court shall record the facts consti- 
Record in such cases. t.ut\Dg the offence, with the statement (if any) 
made by the offender, as well as the finding and 
sentence. 

If the offence is under section 228 of the Indian Penal Code, the record 
must show the nature and stage of the judicial proceeding in which the 
Court interrupted or insulted was sitting, and the nature of the interruption 
or insult 
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482. If the Court in any case considers that a person accused of any 
Procedure Where Court ^he offences referred to in section 480 and 

considers that case should committed in its View or presence snoula be 
not be dealt with under imprisoned otherwise than in default of payment 
section 480 . ^ exceeding two hundred rupees 

should be imposed upon him, or such Court is for any other reason of opinion 
that the case should not be disposed of under section 480, such Court, after 
recording the facts constituting the offence and the statement of the accused 
as hereinbefore provided, may forward the case to a Magistrate having juris- 
diction to try the same, and may require security to be given for the 
appearance of such accused person before such Magistrate, or, if sufficient secu- 
rity is not given, shall forward such person under custody to such Magistrate. 

The Magistrate to whom any case is forwarded under this section shall 
proceed to hear the complaint against the accused person in manner here- 
inbefore provided. 

When Hegistrar or Sab- '^83. When the Local Government so directs, 
Registrar to be deemed a any Registrar or any Sub-Registrar appointed under 
Civil Court within sec- the Indian Registration Act, 1877, shall be deemed 
tions 480 and 482 . ^ CivirCourt within the meaning of sections 

480 and 482. , 

484. When any Court has under section 480 adjudged an offender to 
punishment for refusing or omitting to do anything 

Bubmts’li-Tofapo^oS?" lawfully required to do, or for any 

intentional insult or interruption, the Court may in 
its discretion discharge the offender or remit the punishment on his submis- 
sion to the order or requisition of such Court, or on apology being made to 
its satisfaction. 

4S5, If any witness before a Criminal Court refuses to answer such 
Imprisonment or com- questions as are put to him, or to produce anydocu- 
mittal of person refusing merit in his possession or power which the Court 
to answer or produce requires him to produce, and does not offer any 
document. reasonable excuse for such refusal, such Court may, 

for reasons to be recorded in writing, sentence him to simple imprisonment, 
or by warrant under the hand of the presiding Magistrate or Judge commit 
him to the custody of an officer of the Court, for any terra not exceeding 
seven days, unless in the meantime such person consents to be examined and 
to answer, or to produce the document. In the event of his persisting in 
his refusal, he may be dealt with according to the provisions of section 480 
or section 482, and, in the case of a Court established by Royal Charter, shall 
be deemed guilty of a contempt. 

486. Any person sentenced by any Court under section 480 or section 
* . . 485 may, notwithstanding anything hereinbefore 

in contempt^^ses!^^^^*^^^* contained, appeal to the Court to which decrees or 
orders made in such Court are ordinarily appealable. 

The provisions of Chapter XXXI. shall, so far as they are applicable, 
apply to appeals under this section, and the Appellate Court may alter or 
reverse the finding, or reduce or reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small Causes in a Pre- 
sidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of Small Causes 
shall lie to the Court of Session for the Sessions Division within which 
such Court is situate. 
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An appeal from such conviction by any officer as Registrar or Sub- 
Registrar appointed as aforesaid may, when such officer is also Judge of a 
Civil Court, be made to the Court to which it would, under the preceding 
portion of this section, be made if such conviction were a decree by such 
officer in his capacity as such Judge, and in other cases may be made to the 
District Judge, or, in the Presidency-towns, to the High Court.^ 

487. Except as provided in sections 477, 480 and 485, no Judge of a 
Criminal Court or Magistrate, other than a Judge 
of a High Court, the Recorder of Rangoon, and the 
Presidency Magistrates, shall try any person for any 
offence referred to in section 195, when such offence 
is committed before himself or in contempt of his 
authority, or is brought under his notice as such Judge or Magistrate in the 
course of a judicial proceeding. 


Certain Judges and 
Magistrates not to try of- 
fences referred to in sec- 
tion 195 when committed 
before themselves. 


Nothing in section 476 or section 482 shall prevent a Magistrate em- 
powered to commit to the Cotirt of Session or High Court from himself 
committing any case to such Court, or shall prevent a Presidency Magis- 
trate from himself disposing of any case instead of sending it for inquiry 
to another Magistrate. 


CHAPTER XXXVI 


Of the Maintenance of Wives and Children. 

488. If any person having sufficient means neglects or refuses to 
maintain his wife or his legitimate or illegitimate 
of'ltes Ind to maintain itself, the District Magis- 

trate, a Presidency Magistrate, a Sub-divisional 
Magistrate, or a Magistrate of the first class may, upon proof of sucli 
neglect or refusal , order such person to make a monthly allowance for the 
maintenance of his wife or such child, at such monthly rate, not exceeding 
fifty rupees in the whole, as sueh Magistrate thinks fit, and to pay the same 
to such person as the Magistrate from time tp time directs. 

Such allowance shall be payable from the date of the order. 

If any person so ordered wilfully neglects to comply with the order, 
„ - . c . anv such Magistrate mav, for every breach of the 

order, issue a warrant for levying the amount due 
in manner hereinbefore provided for levying fines, and may sentence such 
person, for the whole or any part of each month’s allowance remaining 
unpaid after the execution of the warrant, to imprisonment for a term 
which may extend to one month: 

Provided that, if such person offers to maintain his wife on condition 
Proviso living with him, and she refuses to live with 

^°^**^* him, such Magistrate may consider any grounds 

of refusal stated by her ; and may make an order under this section not- 
withstanding such offer, if he is satisfied that such person is living in 
adultery, or that he has habitually treated his wife with cruelty. 

No wife shall be entitled to receive an allowance from her husband 
under this section if she is living in adultery, or if, without any sufficient 
reason, she refuses to live with her husband, or if they are living separately 
by mutual consent. 
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Oq proof that any wife in whose favour an order has been made under 
this section is living in adultery, or that without sufficient reason she refuses 
to live with her husband, or that they are living separately by mutual 
consent, the Magistrate shall cancel the order. 

All evidence under this chapter shall be taken in the presence of the 
husband or father, as the case may be, or, when his personal attendance is 
dispensed with, in the presence of his pleader, and shall be recorded in the 
manner prescribed in the case of summons- cases. 


489. On proof of a change in the circumstances of any person receiving 

Alteration in allowance. ^ monthly allowance, or ordered 

under the same section to pay a monthly allowance 
to his wife or child, the Magistrate may make such alteration in the 
allowance as he thinks fit, provided the monthly rate of fifty rupees be not 
exceeded. 


490. A copy of the order of maintenance shall be given without pay- 
ment to the person in whose favour it is made, or 
maintenance^^ guardian, if any, or to the person to whom 

the allowance is to be paid ; and such order shall 
be enforceable by any Magistrate in any place where the persort against 
whom it is made may be, on such Magistrate being satisfied as to 
the indeutity of the parties and the non-payment* of the allowance 
due. 


CHAPTER XXXVII. 

Directions of the Nature of a Habeas Corpus. 

Power to issue directions 491. Any of the Hi^h Courts of Judicature afc 
of the nature of a habeas Fort William, Madras and Bombay may, whenever 

thinks fit, direct — 

(а) that a person within ttie limits of its ordinary original civil juris- 
diction be brought up before the Court to be dealt with according to law; 

(б) that a person illegally or improperly detained in public or private 
custody within such limits be set at liberty ; 

(c) that a prisoner detained in any jail situate within such limits be 
brought before the Court to be there examined as a witness in any matter 
pending or to be inquired into in such Court ; 

{d) that a prisoner detained as aforesaid be brought before a Court- 
martial or any Commissioners acting under the authority of any Commission 
from the Governor General in Council for trial or to be examined touching 
any matter pending before such Court-martial or Commissioners respec- 
tively ; 

(e) that a prisoner within such limits be removed from one custody 
to another for the purpose of trial ; and 

(f) that the body of a defendant within such limits be brought in on 
the Sheriff’s return of cepi corpus to a writ of attachment. 

Each of the said High Courts may, from time to time, frame rules to 
regulate the procedure in cases under this section, 
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Nothing in this section applies to persons detained under Bengal Re- 
gulation III of 1818, Madras Regulation II of 1819 or Bombay Regulation 
XXV of 1827, or the Acts of the Governor General in Council No. XXXIV 
of 1850 or No. Ill of 1858. 


PART JX. 

Supplementary Provisions. 


CHAPTER XXXVIII. 


Of the Public Prosecutor. 

492. The Governor General in Council or the Local Government may 
appoint, generally, or in any case, or for any specified 
Power to appoint Public ^iass of cases, in any local area, one or more officers 
to be called Public Prosecutors. 


Prosecutors. 


In ai?y case committed for trial to the Court of Session, the District 
Magistrate, or, subject to the control of the District Magistrate, the Sub- 
divisional Magistrate, may, in the absence of the Public Prosecutor, or where 
no Public Provsecutor, has been appointed, appoint any other person, not 
being an officer of police below the rank of Assistant District Superintend- 
ent, to be Public Prosecutor tor the purpose of such case. 

493. The Public Prosecutor may appearand plead without any written 
authority before any Court in which any case of 
which he has charge is under inquiry, trial or ap- 
peal ; and, if any private person instructs a pleader 
to prosecute in any Court any person in any such 
case, the Public Prosecutor shall conduct the pro- 
secution, and the pleader so instructed shall act 

therein under his directions. 

494. Any Public Prosecutor appointed by the Governor General in 
Council or the Local Government may, with the 
consent of the Court, in cases tried by jury before 
the return cf the verdict, and in other cases before 

the ju jgmentj is pronounced, withdraw from the prosecution of any person; 
and, upon such withdrawal, 

(a) if it is made before a charge has been framed, the accused shall be 
discharged ; 

(b) if it is made after a charge has been framed, or when under this Code 
no charge is required, he shall be acquitted. 

495. Any Magistrate inquiring into or trying any case may permit the 
prosecution to be conducted by any person other than 
an officer of police below a rank to be prescribed by 
the Local Government in this behalf with the pre- 
vious sanction of the Governor General in Council* ; but no person, other 
than the Advocate General, Standing Counsel, Government Solicitor, Public 
Prosecutor 0r other officer generally or specially empowered by the Local 
Government in this behalf shall be entitled to do so without such per- 
mission. 


Public Prosecutor may 
plead in all Courts in cases 
under his charge. 

Pleaders, privately in- 
structed, to be under his 
direction. 


Effect of withdrawal from 
prosecution. 


Permission 

prosecution. 


to conduct 
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Any person conducting the prosecution may do so personally or by a 
pleader. 

An officer of police shall not be permitted to conduct the prosecution if 
he has taken any part in the investigation into the offence with respect to 
which the accused is being prosecuted.* 


CHAPTER XXXIX. 
Of Bail. 


496. When any person other than a person accused of a non-bailable 

offence is arrested or detained without warrant by 
aa officer in charge of a Police-station, or appears 
or IS brought before a Court, and is prepared at any 
time while in the custody of such officer or at any stage of the proceedings 
before such Court to give bail, such person shall be released on bail ; Pro- 
vided that such officer or Court, if he or it thinks fit, may, instead of taking 
bail from such person, discharge him on his executing a bond without 
sureties for his appearance as hereinafter provided. 

497. When any person accused of any non-bailable offence is arrested 
When bail may b« taken detained without warrant by an officer in charge 

in case of non-bailable of a Police-Station, or appears or is brought before 
ofEence, ^ Court, he may be released on bail, but he shall 

not be so released if there appear reasonable grounds for believing that he 
has been guilty of the offence of which he is accused. 

If it appears to such officer or Court at any stage of the investigation, 
inquiry or trial, as the case may be, that there are not reasonable grounds 
for believing that the accused has committed such offence, but that there 
are sufficient grounds for further inquiry into his guilt, the accused shall, 
pending such inquiry, be released on bail, or, at the discretion of such 
officer or Court, on the execution by him of a bond without sureties for 
his appearance as hereinafter provided. 

Any Court may, at any subsequent stage of any proceeding under this 
Code, cause any person who has been released under this section to bo 
arrested, and may commit him. to custody. 


498. The amount of every bond executed under this chapter shall be 
Power to direct admis- fixed with due regard to the circumstances of the 
sion to bail or reduction of case, and shall not be excessive; and the High 
Court or Court of Session may in any case, whether 
there be an appeal on conviction or not, direct that any person be admitted 
to bail , or that the bail required by a *^Police- officer or Magistrate be 
reduced. 


Bond 

eureties. 


of accused and 


499. Before any person is released on bail or released on his own bond, 
a bond for such sum of money as the Police-officer 
or Court, as the case may be, thinks sufficient shall 
be executed by such person, and, when he is released 
on bail, by one or more sufficient sureties, conditioned that such person shall 


• Act X. of 1886. 
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attend at the time and place mentioned in the bond, and shall continue so to 
attend until otherwise directed by the Police-officer or Court, as the case 
may be. 

If the case so require, the bond shall also bind the person released on 
bail to appear when called upon at the High Court, Court of Session or other 
Court to answer the charge. 

500. As soon as the bond has been executed, the person for whose 

^ ^ , appearance it has been executed shall be released ; 

Discharge from custody. admitting him 

to bail shall issue an order of release to the officer in charge of the jail, and 
such officer on receipt of the order shall release him. 

Nothing in this section, section 496 or section 497 shall be deemed to 
require the release of any person liable to be detained for some matter 
other than that in respect of which the bond was executed. 

501. If, through mistake, fraud or otherwise, insufficient sureties have 
Power to order sufficient been accepted, or if they afterwards become in- 

bail when that first taken sufficient, the Court may issue a warrant of arrest 
is insufficient. directing that the person released on bail be brought 

before it, and may order him to find sufficient sureties, and on his failing 
so to do may commit him to jail. 

502. All or any sureties for the attendance and appearance of a person 

^ released on bail may at any time apply to a Macris- 

isc arge o sure les. trate to discharge the bond either wholly or so far 
as relates to the applicants. 

On such application being made, the Magistrate shall issue his warrant 
of arrest, directing that the person so released be brought before him. 

On the appearance of such person pursuant to the warrant, or on his 
voluntary surrender, the Magistrate shall direct the bond to be discharged 
either wholly or so far as r^dates to the applicants, and shall call upon such 
person to find other sufficient sureties, and, if he fails to do so, may commit 
him to custody. 


CHAPTER XL. 


Of Commissions for the Examination of Witnesses. 


503. Whenever, in the course of an 'inquiry, a trial or any other 
When attendance of wit- P''«‘=eeding under thb Code., it appears to a Presi- 


ness may be dispensed with. 


dency Magistrate, a District Magistrate, a Court of 
Session or the High Court that the examination of 
a witness is necessary for the ends of justice, and that the attendance of 
such witness cannot be procured without an amount of delay, expense or 
inconvenience which, under the circumstances of the case, would be unreason- 
able, such Magistrate or Court may dispense with such attendance and may 

Issue of commiesion, and jf/"® f to any District Magistrate or 

procedure thereunder. Magistrate of the first class, Within the local limit 
of whose jurisdiction such witness resides, to take 
the evidence of such witness. 


When the witness resides in the dominions of any Prince or State in 
alliance Her Majesty in which there is an officer representing the 

British Indian Government, the commission may be issued to such officer. 



1882.] 


THE CODE OF CRIMINAL PROCEDURE. 


251 


The Magistrate or officer to whom the commission is issued, or, if he 
is the District Magistrate, he or such Magistrate of the first class as he 
appoints in this behalf, shall proceed to the place where the witness is, or 
shall summon the witness before him, and shall take down his evidence in 
the same manner, and may for this purpose exercise the same powers, as in 
trials of warrant-cases under this Code. 

504. If the witness is within the local limits of the jurisdiction of any 
Commission in case of Presidency Magistrate, the Magistrate or Court 
witness being within Pre- issuing the commission may direct the same to the 
Bidency-towD. Presidency Magistrate, who thereupon may 

compel the attendance of, and examine, such witness as if he were a witness 
in a case pending before himself. 

Nothing in this section shall be deemed to affect the power of the 
High Court to issue commissions under the thirty-ninth and fortieth of 
Victoria, chapter 46, section 3. 


505. 

Parties 

witness. 


The parties to any proceeding under this Code in which a com- 
mission is issued may respectively forward any 
ay examine interrogatories in writing which the Magistrate or 
Court directing the commission may think relevant 


to the issue, ar.d the Magistrate or officer to whom the commission is directed 
shall examine the witness upon such interrogatories. 


Any such party may appear before such Magistrate or officer by plea- 
der, or, if not in custody, in person, and may examine, cross-examine and 
re-examine (as the case may be) the said witness. 


506. Whenever, in the course of an inqiiiry or a trial or any other 
Power of P-ovinnal Su- P'-^ceedmo; under this Code betore any Magistrate 

bordinate Magistate to other than a Presidency Magistrate or District 
apply for issue of com- Magistrate, it appears that a commission ought to 
be issued for the exaniination of a witness whose 
evidence is necessary for the ends of justice, and that the attendance of 
such witness canhf)*t be procured without an amount of delay, expense or 
inconvenience which, under the circumstances of the case, would be unrea- 
sonable, such Magistrate shall apply to the District Magistrate, stating 
the reasons for the application ; aud the District Magistrate may either 
issue a commission in the manner hereinbefore provided or reject the 
application, 

507. After any commission issued under section 503 or section 506 

« has beBD dulv exocuted, it shall be returned, to- 
gether with the deposition of the witness examined 
thereunder, to the Court out of which it issued ; and the commission, the 
return thereto and the deposition shall be open at all reasonable times 
to inspection of ^the parties, and may, subject to all just exceptions, be 
read in evidence in the case by either party, and shall form part of the 
record. 

508. In every case in which a commission is issued under section 503 

^ ^ . or section 506, the inquiry, trial or other proceed- 

or ^ inquiry adjourned fora specihed time reason- 

ably sufficient for the execution and return of the 
commission. 
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CHAPTER XLI. 


Previous conviction or 
acquittal bow proved. 


Special Rules of Evidence, 

50y. The deposition of a Civil Surgeon or other medical witness, 
. . taken and attested by a Magistrate in the presence 

witnTss!^^^^” medical accused, may- be given in evidence in any 

inquiry, trial or other proceeding under this Code, 
although the deponent is not called as a witness. 

The Court may, if it thinks fit, summon and 
cal wTtnes^ summon medi- examine such deponent as to the subject-matter 
of his deposition. 

510. Any document purporting to be a report under the hand of 

any* Chemical Examiner or Assistant Chemical 
Examiner. Chemical Examiner to Government, upon any matter or thing 

duly submitted to him for examination or analysis 
and report in the course of any proceeding under this Code, may be used 
as evidence in any inquiry, trial or other proceeding under this Code. 

511. In any inquiry, trial or other proceeding under this Code a 

. . . previous conviction or acquittal may be proved, 

iioqS”^w°prov°<“ i” addition to any other mode provided by any law 

for the time being in force, — 

{a) by an extract certified under the hand of the officer having the 
custody of the records of the Court in which such conviction or acquittal 
was had to be a copy of the sentence or order ; or 

(6) in case of a conviction, either by a certificate signed by the officer 
in charge of the jail in which the punishment or any part thereof was 
inflicted, or by production of the warrant of commitment under which the 
punishment was sufiered ; 

together with, in each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted. 

512. If it be proved that an accused person has absconded, and that 

. there is no immediate prospect of arresting him, 
Bbfelc” Court competent to try or commit for trial 

such person for the offence complained of may, in 
his absence, examine the witnesses (if any^ produced on behalf of the prose- 
cu^'ion, and record their depositions. Any such deposition may, on the arrest 
oi such person, be given in evidence against him on the inquiry into or 
trial for the offence with which he is charged, if the deponent is dead or 
incapable of giving evidence or his attendance cannot be procured without 
an amount of delay, expense or inconvenience which, under the circum- 
stances of the case, would be unreasonable. 


Record of evidenee in 
absence of accused. 


CHAPTER XLIL 


Provisions as to Bonds. 

513. When any person is required by any Court or officer to execute 
a bond, with or without sureties, such^ Court or 
eognwance. ^ officer may, except in the case of a bond for good 

behaviour, permit him to deposit a sum of money 


Act X of 1886. 
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or Government promissory notes to such amount as the Court or oflScer 
may fix in lieu of executing such bond. 

514. Whenever it is proved to the satisfaction of the Court by which 

he 
of 

or, when the bond is for appearance before a Court, to the satisfaction 
of such Court, 


Procedure 
of bond. 


on forfeiture 


a bond under this Code has been taken, or of t 
Court of a Presidency Magistrate or Magistrate 
the first class, 


that such bond has been forfeited, the Court shall record the grounds 
of such proof, and may call upon any person bound by such bond to pay the 
penalty thereof, or to show cause why it should not be paid. 

If sufficient cause is not shown and the penalty is not paid, the Court 
may proceed to recover the same by issuing a warrant for the attachment 
and sale of the moveable property belonging to such person. 

Such warrant maybe executed within the local limits of the jurisdic- 
tion of the Court which issued it ; and it shall authorize the distress and 
sale of any moveable property belonging to such person without such limits, 
when endorsed by the District Magistrate or chief Presidency Magistrate* 
within the local limits of whose jurisdiction such properly is found.* 

If such penalty be not paid and cannot be recovefed by such attach^ 
ment and sale, the person so bound shall be liable, by order of the Court 
which issued the warrant, to imprisonment in the civil jail for a term which 
may extend to six months. 


The Court may, at its discretion, remit any portion of the penalty 
mentioned and enforce payment in part only, 

515. All orders passed under section 514 by any Magistrate other 
Appeals from, and revi- than a Presidency Magistrate or District Magistrate 
shall be appealable to the District Magistrate, or, if 
not so appealed, may be revised by him, 

516. The High Court or Court of Session may 
direct any Magistrate to levy the amount due on ^ 
bond tw appear and attend at such High Court or 
Court of Session. 


sion of, orders under sec- 
tion 514. 

Power to direct levy of 
amount due ou certain re- 
cognizances. ' • * 


CHAPTER XLIII. 

Of the Disposal of Property. 

617. When an inquiry or a trial iu any Criminal Court is concluded. 
Order for disposal of pro- ^1^® Court may make such order as it thinks fit, for 
perty regarding which the disposal of any document or other property 
o ence committed. ^ produced before it regarding which any offence 
appears to have been committed, or which has been used for the commission 
of any offence. 

When a High Court or a Court of Session makes such order and can- 
not through its own officers conveniently deliver the property to the person 
entitled thereto, such Court may direct that the order be carried into effect 
by the District Magistrate, 


Act X of 1886, 
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When an order is made under this section in a case in which an appeal 
lies, such order shall not (except when the property is live-stock or is subject 
to speedy and natural decay) be carried out until the period allowed for 
presenting such appeal has passed, or, when such appeal is presented within 
such period, until such appeal has been disposed of. 

Explanation . — In this section the term “property” includes, in the 
case of property regarding which an offence appears to have been cominitted, 
not only such property as has been originally in the possession or under the 
control of any party, but also any property into or for which the same may 
have been converted or exchanged, and anything acquired by such conversion 
or exchange, whether immediately or otherwise. 

518. In lieu of itself passing an order under section 517, the Court 
Order may take form of direct the property to be delivered to the Dis- 

roference to District or trict Magistrate or to a Sub-divisional Magistrate, 
Sub-divisional Magistrate. shall in such cases deal with it as if it had been 

seized by the Police and the seizure has been reported to him in the manner 
hereinafter mentioned. 


519. When any person is convicted of any offence which includes, or 
Payment to innocent amounts to, theft or receiving stolen property, and 
purchaser of money found it is proved that any other person has bought the 
on accused. stolen property from him without knowing, or 

having reason to believe, that the same was stolen, and that any money has 
on his arrest been taken out of the possession of the convicted person, the 
Court may, on the application of such purchaser and on the restitution of 
the stolen property to the person entitled to the possession thereof, order 
that out of such money a sura not exceeding the price paid by such pur- 
chaser be delivered to him. 


520. Any Court of appeal, confirmation, reference or revision ma,y 
direct anv order under section 517, section 518 or 
setJtion 519, passed by a Court subordinate thereto, 
to be stayed pending consideration by the former 
Court; and may modify, alter or annul such order. 


521. On a conviction under the Indian Penal Code, section 292, section 
293, section 501 or section 502, the Court may order 
the destruction of all the copies of the thing in 
respect of which the conviction was had, and which 
are in the custody of the Court or remain in the possession or power of the 
person convicted. 

The Court may in like manner, on a conviction under the Indian Penal 
Code, section 272, section 273, section 274 or section 275, order the food, 
drink, drug or medical preparation in respect of which the conviction was 
had to be destroyed. 


522. Whenever a person is convicted of an offence attended by criminal 
Power to restore posses* force, and it appears to the Court that, hy such 
sion of immoveable pro- force, any person has been dispossessed of any 
immoveable property, the Court may, if it thinks 
fit, order such person to be restored to the possession of the same. 

No such order shall prejudice any right or interest to or in such 
immoveable property which any person may be able to establish in a civil 
suit. 
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623. The seizure by any Police-officer of property taken under section 
Procedure * by Police 51, or alleged or suspected to have been stolen, or 
upon seizure of property found under circumstances which create suspicion 
taken under section 51 or of the commission of any offence, shall be forthwith 
reported to a Magistrate, who shall make such order 
as he thinks fit respecting the delivery of such property to the person 
entitled to the possession thereof, or, if such person cannot be ascertained, 
respecting the custody and production of such property. 

If the person so entitled is known, the Magistrate may order the pro- 
Procedure where owner perty to be delivered to him on such conditions (if 
of property seized un- any) as the Magistrate thinks fit. If such person is 
unknown, the Magistrate may detain it, and shall, 
in such case, issue a proclamation specifying the articles of which such pro- 
perty consists, and requiring any person who may have a claim thereto to 
appear before him and establish his claim within six months from the date 
of such proclamation. 


524. If no person within such period establishes his claim to such 
Procedure where no pj'^^pertv, and if the person in whose possession such 
claimant app#»ara within profierty was found is unable to show that it was 
six months. legal ly acquired by him, such property shall beat 

the disposal of the Government, and may be sold under the orders of the 
Presidency Magistrate, District Magistrate or Sub-divisional Magistrate, or 
of a Magistrate of the first class empowered by the Local Government in this 
behalf. 

In the case of every order passed under this section, an appeal shall lie 
to the Court to which appeals against sentences of the Court passing such 
order would lie. 


525. If the person entitled to the possession of such property is un- 
Power to sell perishable known or absent, and the property is subject to 
property. Speedy and natural dec^y, or the Magistrate to 

whom its seizure is reported is of opinion that its sale would be for the 
benefit of the owner^the Magistrate may at any time direct it to be sold ; 
and the provisions* of section? 523 and 524 shall, as nearly as may be 
practicable, apply to the nett proceeds of such sale. 


CHAPTER XLIV. 

Of the Transfer of Criminal Cases. 

High Court may transfer 526. Whenever it is made to appear to the High 
case, or itself try it. Court — 

{a) that a fair and impartial inquiry or trial cannot be had in any 
Criminal Court subordinate thereto, or 

(6) that some question of law of unusual difficulty is likely to arise, or 

(c) that a view of the place in or near which any offence has been 
committed may be required for the satisfactory inquiry into or trial of the 
same, or 

(d) that an order under this section will tend to the general conveni- 
ence of the parties or witnesses, 
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*(e) that such an order is expedient for the ends of justice, 

it may order — 

(1) that any offence be inquired into or tried by any Court not 
empowered under sections 177 to 184 (both inclusive), but in other respects 
competent to inquire into or try such offence ; 

(2) that any particular criminal case or appeal, or class of such cases 
or appeals, be transferred from a Criminal Court subordinate to its authority 
to any other such Criminal Court of equal or superior jurisdiction ; or 

(3) that any particular criminal case or appeal be transferred to and 
tried before itself. 

(4) that an accused person be committed for trial to itself or to a 
Court of Session.* 

When the High Court withdraws for trial before itself any case from 
any Court other than the Court of a Presidency Magistrate, it shall, except 
as provided in section 267, observe in such trial the same procedure which 
that Court would have observed if the case had not been so withdrawn. 

Every application for the exercise of the power conferred by this section 
shall be made by motion which shall, except when the applicant is the 
Advocate General, be supported hy affidavit or affirmation. 

When an accused person makes an application under this section, the 
High Court may direct him to execute a bond, with or without sureties, 
conditioned that he will, if convicted, pay the costs of the prosecutor. 

Every accused person making any such application shall give to the 
Notice to Public Prose- Public Prosecutor notice in writing of the applica- 
cutor of applieatiou under tion, together with a copy of the grounds on which 
this section. jg nidde ; and no order shall be made on the 

merits of the application unless at least twenty-four hours have elapsed 
between the giving of such notice and the hearing of the application. 

Nothing iu this section shall be deemed to affect any order made under 
section 197. 

526A. If in any criminal case or appeal, before the commencement of 
the hearing, the public prosecutor, the complainant or the accused notifies 
to the Court before which the case or appeal is pending his intention to 
make an application under section 526 in respect of the case, the Court shall 
exercise the powers of postponement or adjournment given by section 344 
in Mich a manner as will afford a reasonable time for the application being 
made and an order being obtained thereon, before the accused is called on 
for his defence, or, iu the case of an appeal, before the hearing of the 
appeal,* 

527. The Governor General in Council may, by notification in the 
Power of Governor Gen- Oazette of India, direct the transfer of any parti- 
eralin Council to transfer cular criminal case or appeal from one High Court 
criminal cases and appeals, another High Court, or from any Criminal Court 
subordinate to one High Court to any other Criminal Court of equal or 
superior jurisdiction subordinate to another High Court, whenever it ap- 
pears to him that such transfer will promote the ends of justice, or tend to 
the general convenience of parties or witnesses. 

The Court to which such case or appeal is transferred shall deal with 
the same as if it had been originally instituted in, or presented to, such 
Court. 

suit. 


Act m of 1884. 
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528. Any District Magistrate or Sub-divisional Magistrate may with- 
District or siib-divisional draw any case from, or recall any case which he 
Magistrate may withdraw has made over to, any Magistrate subordinate to 
or refer cases. inquire into or try such case himself, 

or refer it for inquiry or trial to any other such Magistrate competent to 
inquire into or try the same. A Magistrate making an order under this 
section shall record in writing his reason for making the same.* 

The Local Government may authorize the District Magistrate to with- 
Power to authorize Dia- draw from the Magistrates subordinate to him either 
trict Magistrate to with- such classes of cases as he thinks proper, or parti- 
draw classes of cases. cular classes of cases.. 


CHAPTER XLV. 

Of Irregular Proceedings. 

Irregularities which do 529. If any Magistrate not empowered by law to 
aot vitiate proceedings. following things, namely 

(a) to issue a search-warrant, under section 98 ; , 

(5) to order, under section 155, the Police to investigate an offence ; 

(c) to hold an inquest under section 176; 

(d) to issue process, under section 186, for the apprehension of a person 
within the local limits of his jurisdiction who has committed an offence out- 
side such limits ; 

(e) to take cognizance of an offence under section 191, clause (a) or 
clause (b); 

(/) to transfer a case under section 192 : 

(^) to tender a pardon under section 837 or section 338 ; 

(h) to sell property under section 524 or seciSon 525 ; or 

(i) to withdraw a case and try it himself under section 528 ; 

erroneously in g*ood faith does that thing, his proceedings shall not be 
set aside merely on the ground of his not being so empowered. 

530. If any Magistrate, not being empowered by 
this behalf, doe* auy of the following things 
(namely) : — 

fa) attaches and sells property under section 88 ; 

(b) issues a search-warrant fora letter in the Post-office, or a telegram 
in the Telegraph Department ; 

(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; 

(c) discharges a person lawfully bound to be of good behaviour ; 

f/) cancels a bond to keep the peace ; 

(g) makes an order, under section 133, as to a local nuisance ; 

(h) prohibits, under section 143, the repetition or continuance of a pub- 
lic nuisance ; 


• Act III of 1884. 

33 
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(i) issues an order under section 144 ; 

(j) makes an order under Chapter XII ; 

(k) takes cognizance, under section 191, clause (c), of an offence ; 

(l) passes a sentence, under section 349, on proceedings recorded by 
another Magistrate ; 

(m) calls, under section 435, for proceedings ; 

(jh) makes an order for maintenance ; 

(o) revises under section 515, an order passed under section 514 ; 

(p) tries an offender ; 

(g') tries an offender summarily ; or 
(>0 decides an appeal ; 

his proceedings shall be void. 


531. No finding, sentence or order of any Criminal Court shall be 
set aside merely on the ground that the inquiry, 
wrong other proceeding in the course of which it 

was arrived at or passed took place in a wrong 
Sessions, Division, District, Sub-division or other local area, unless it appears 
that such error occasioned a failure of justice. 


532. If any Magistrate or other authority purporting to exercise powers 
duly conferred, which were not so conferred, commits 
meat's may‘’bfvalida°ted‘!'*’ accused person for trial before a Court of Session 
or High Court, the Court to which the commitment 
is made may, after perusal of the proceedings, accept the commitment if 
it considers that the accused has not been injured thereby, unless, during 
the inquiry and before the order of commitment, objection was made on 
behalf either of the accused or of the prosecution to the jurisdiction of 
Buch Magistrate or other authority. 

If such Court considers that the accused was injured, or if such objec- 
tion was so made, it shall quash the commitment, and direct a fresh inquiry 
by a competent Magistrate. » 


533. If any Court before which a confession or other statement of an 
Non-compliance with accused person recorded under section 164 or section 
provisions of section 1C4 364 is tendered in evidence finds that the provisions 

of such section have not been fully complied with 
by the Magistrate recording the statement, it shall take evidence that such 
person duly made the statement recorded ; and, notwithstanding anything 
contained in the Indian Evidence Act, section 91, such statement shall be 
admitted if the error has not injured the accused as to his defence on the 
merits. 


534. An omission to ask any person whether he is an European 
Omission to ask question British subject in a case to which the second clausa 

prescribed by section 454, of Section 454 applies shall not affect the validity 
clause 2. proceeding. 

535. No finding or sentence pronounced or passed shall be deemed 

invalid merely on the ground that no charge was 
preparrebarge.^”^'^^'^^ framed, unless, in the opinion of the Court of appeal 
or revision, a failure of justice has been occasioned 
thereby* 
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If the Court of appeal or revision thinks that a failure of justice has 
been occasioned by an omission to frame a charge, it shall order that a 
charge shall be framed, and that the trial be recommenced from the point 
immediately after the framing of the charge. 


Trial by jury of offence 
triable with assessors. 


536. If an offence triable with the aid of asses- 
sors is tried by a jury, the trial shall not on that 
ground only be invalid. 

If an offence triable by a jury is tried with the aid of assessors, the 
trial shall not on that ground only be invalid, un- 
less the objection is taken before the Court records 
its finding. 


Trial with assessors 
offence triable by jury. 


of 


^ , 537. Subiect to the provisions hereinbefore 

Fmdm" or sentence when • i <i- . i i , 

reversib)'* by reason of contained, no finding, sentence or order passed by 

error or omission in charge a Court of competent jurisdiction shall be revers- 
or other proceedings. altered under Chapter XXYII or on appeal 

or revision on account — 

of any error, omission or irregularity in the complaint, summons, war- 
rant, charge, judgment or other proceedings before or during trial or in any 
inquiry or other proceeding under this Code, or • 

of the want of any sanction required by section 195^ or 

of the omission to revise any list of jurors or assessors in accordance 
with section 324, or 

of any misdirection in any charge to a jury ; unless such error, omission, 
irregularity, want or misdirection has occasioned a failure of justice. 


538. No distress made under this Code shall be deemed unlawful 
nor shall any person making the same be deemed 
a trespasser, on account of any defect or want of 
form in the summons, conviction, writ of distress 
or other proceedings relating thereto. 


P'.stress not illegal nor 
distrainer a t'^espasser for 
defect or want of form in 
proceedings. 


CHAPTER XLVI. 

Miscellaneous. 

539. Affidavits and affirmations to be used before any High Court or 
Courts and persons be- ^ny officer of such Court maybe sworn and affirmed 

fore whom affidavits may before such Court or the Clerk of the Crown, or any 
be sworn. Commissioner or other person appointed by such 

Court for that purpose, or any Judge, or any Commissioner for taking affi- 
davits in any Court of Record in British India, or any Commissioner to 
administer oaths in Chancery in England or Ireland, or any Magistrate 
authorized to take g^flSdavits or affirmations in Scotland. 

540. Any Court may, at any stage of any inquiry, trial or other pro- 
Power to summon mate- ceeding under this Code, suriunon any person as a 

rial witness, or examine witness, or examine any person in attendance 
person present. though not summoned as a witness, or recall and 

re-examine any person already examined ; and the Court shall summon 
and examine or recall and re-examine any such person if his evidence 
appears to^it essential to the just decision of the case. 
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Power to appoint place 
of imprisonment. 


Removal to criminal jail 
of accused or convicted 
persons who are in con- 
finement in civil jail. 


641. Unless when otherwise provided by any law for the time being 
in force, the Local Government may direct in what 
place any person liable to be imprisoned or commit- 
ted to custody under this Code shall be confined. 

541 A. (1) If any person liable to be imprisoned 
or committed to custody under this Code is in con- 
finement in a civil jail, the Court or Magistrate 
ordering the imprisonment or committal may direct 
that the person be removed to a criminal jail. 

(2) When a person is removed to a criminal jail under sub-section (1), 
and their return to the he shall, on being released therefrom, be sent back 
civil jail. to the civil jail, unless either — 

(a) three years have elapsed since he was removed to the criminal 
jail, in which case he shall be deemed to have been discharged from the 
civil jail under section 342 of the Code of Civil Procedure ; or 

(h) the Court which ordered his imprisonment in the civil jail has 
certified to the officer in charge of the criminal jail that he is entitled to 
be discharged under section 341 of the Code of Civil Procedure.* 

542. Notwithstanding anything contained in the Prisoners' Testi- 
Power of Presidency "'"“y Act, 1869, any Presidency Magistrate desirous 

Magistrate to order pri- of examining, as a witness or an accused person, in 
Bouer in jail to be brought any case pending before him, any person confined 
up for examination. in any jail within the local limits of his jurisdic- 

tion, may issue an order to the officer in charge of the said jail requiring 
him to bring such prisoner in proper custody, at a time to be therein named, 
to the Magistrate for examination. 

The officer so in charge, on receipt of such order, shall act in accord- 
ance therewith, and shall provide for the safe custody of the prisoner 
during his absence from the jail for the purpose aforesaid. 

543. When the service of an interpreter are required by any Crimi- 
Interpreter to be bound nal Court for the interpretation of any evidence 

to interpret truthfully. or Statement, he shall be bound to state the true 
interpretation of such evidence or statement. 

544. Subject to any rules made by the Local Government with the pre- 
Expenses of complain- vious sanction of the Governor General in Council, 

a -p and witnesses. any Criminal Court may order payment, on the part 

of Government, of the reasonable expenses of any complainant or witness 
attending for the purposes of any inquiry, trial or other proceeding before 
such Court under this Code. 

545. Whenever under any law in force for the time being a Criminal 
Power of Court to pay Court imposes a fine or confirms in appeal, revision 

expenses or compensation or otherwise a sentence of fine, or a sentence of 
out of fine. which fine forms a part, the Court may, when pass- 

ing judgment, order the whole or any part of the fine recovered to be 
applied — 

(a) in defraying expenses properly incurred in the prosecution ; 

(b) in compensation for the inquiry caused by the offence committed, 
where substantial compensation is, in the opinion of the Court, recoverable 
by civil suit. 


Act X of IS86. 
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If the flee is imposed in a case which is subject to appeal, no such 
payment shall be made before the period allowed for presenting the appeal 
has elapsed, or, if an appeal be presented, before the decision of the appeal. 

546. At the time of awarding compensation in any subsequent civil 
Payments to be taken suit relating to the same matter, the Court shall 
into account in subsequant take into account any sum paid or recovered as com- 
pensation under section 545. 

547. Any money (other than a fine) payable by 

Moneys ordered to be vij-^ue of any order made under this Code shall be 
paid recoverable as fines. ,, -i. n 

recoverable as if it were a nne. 

548. If any person aflfected by a judgment or order passed by a Cri- 

minal Court desires to have a copy of the Judge’s 
Copies of proceedings. charge to the jury, or of any order or deposition or 
other part of the record, he shall, on applying for such copy, be furnished 
therewith : Provided that he pay for the same, iTnless the Court, for some 
special reason, thinks fib to furnish it free of cost. 

549. The Governor General in Council may make rules, consistent 

^ with this Code and the Army Act, 1881, or any 

thorities of persons liable Similar law for the time being in fo^e, as to 
to be tried by Court-mar- the cases in which persons subject to military law 
shall be tried by a Court to which this Code 
applies or by Court-martial ; and when any person is brought before 
a Magistrate and charged vvith an offence for which he is liable, under the 
Army Act, 1881, section 41, to be tried by a Court-martial, such Magis- 
trate shall have regard to such rules, and shall in proper cases deliver 
him, together with a statement of the offence of which he is accused, 
to the commanding officer of the regiment, corps or detachment to which 
ho belongs, or to the commanding officer of the nearest military station, for 
the purpose of being tried by Court-martial. 

Every Magistrate shall, on receiving a written application for that 
Apprehension of such purpose by the commanding officer of any body of 
persons. troops stationed or employed at any such place, 

use his utmost en9'^avours to apprehend and secure any person accused of 
such offence. 

550. Police-officers superior in rank to an officer in charge of a Police- 
Powers of superior olfi- station may exercise the same powers, throughout 

cers of Police. the local area to which they are appointed, as may 

be exercised by such officer within the limits of his station. 

551. Upon complaint made to a Presidency Magistrate or District 
Power to compel restora- Magistrate on oath of the abduction or unlawful 

tion of abducted females. detention of a woman, or of a female child under 
the age of fourteen years, for any unlawful purpose, he may make an order 
for the immediate restoration of such woman to her liberty, or of such 
female child to her husband, parent, guardian or other person having the 
lawful charge of such child, and may compel compliance with such order, 
using such force as may be necessary. 

552. Whenever any person causes a Police-officer to arrest another 
Compeusation to person person in a Presidency-town, if it appears to the 

groundlessly given in Magistrate by whom the case is heard that there was 
c arge m resi ency-town. sufficient ground for causing such arrest, the Ma- 
gistrate may award such compensation, not exceeding fifty rupees, to be paid 
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by the person so causing the arrest to the person so arrested for his loss of 
time and expenses in the matter, as the Magistrate thinks fit. 

In such cases, if more persons than one are arrested or complained 
against, the Magistrate may, in like manner, award to each of them 
such compensation, not exceeding fifty rupees, as such Magistrate thinks 
fit. 

All compensation awarded under this section may be recovered as if it 
were a fine, and, if it cannot be so recovered, the person whom it is payable 
shall be sentenced to simple imprisonment for such term not exceed- 
ing thirty days as the Magistrate directs, unless such sum is sooner 
paid. • * 

553. With the previous sanction of the Governor-General in Council 

•r, * r- i. j rr- ^hc High Couft at Fort William, and, with the pre - 

Power of chartered High . . Ti 

Courts to make rules for vious sanction ot the Local Government, any other 

inspection of records of High Court established bv Royal Charter, may, 
subordinate Courts. from time to time, make rules for the inspection of 

the records of subordinate Courts. 

Power of other High Every High Court not established by Royal 
Courts to make rules for Charter may, from time to time, and with the pre- 
other purposes. vious sanction of the Local Government, 

(a) make rules tfor keeping all books, entries and accounts to be kept 
in all Criminal Courts subordinate to it, and for the preparation and trans- 
mission of any returns or statements to be prepared and submitted by such 
Courts ; 

(b) frame forms for every proceeding iu the said Courts for which it 
thinks that a form should be provided ; 

(c) make rules for regulating its own practice and proceedings and 
the practice and proceedings of all Criminal Courts subordinate to it ; 
and 

(d) make rules for regulating the execution of warrants issued under 
this Code for the levy of fines : 

Provided that the rules and forms made and framed. under this section 
shall not be inconsistent with this Code or any other law in force for the 
time being. 

All rules made under this section shall be published in the local official 
Gi^zette. 

554. Subject to the power conferred by section 553, and by the twenty- 

fourth and twenty-fifth of Victoria, chapter 104, 

' section 15, the forms set forth in the fifth schedule 

with such variation as the circumstances of each case require, shall be used 
for the respecti'^e purposes therein mentioned. 

555. No Judge or Magistrate shall, except with the permission of the 
CaBein which Judge or Court to which an appeal lies from his Court, try 

Magistrate is personally in- or commit for trial any case to or in which he is a 
tereated. party, or personally interested, and no Judge or 

Magistrate shall hear an appeal from any judgment or order passed or made 
by himself. 

Explanation. — A Judge or Magistrate shall not be deemed to be a 
party or personally interested, within the meaning of this section, to or iu 
any case, merely because he is a Municipal Commissioner. 
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556. The Local Goveromf^nt may determine wbal;, for the purposes of 
Power to decide Ian- this Code, shall be deemed to be the language of each 
guage of Courts. Court within the territories administered by such 

Governmenjb, other than the High Courts established by Royal Charter. 

557. All powers conferred by this Code on the* 
ne™nn”couM3'’Looai Cfovernor General in Oonucil or on the Local Gov. 
Government exercisable ernmeut may be exercised, from time to time as 
from time to time. occasion requires. 

658. Repealed by Act XII, of 1891. 

Officers concerned in ^ 559. A public servant having any duty to perform 

sales not to purchase or in connection with the sale of any property under this 
bid for property. Code shall not purchase or bid for the property.* 

•(•560. (1) If in any case instituted by complaint as defined in this 

Code, or upon information given to a Police-Officer or to a Magistrate, a 
person is accused before a Magistrate of any offence triable by a Magistrate, 
and the Magistrate by whom the case is tried discharges or acquits the accused 
and is satisfied that the accusation against him was frivolous or vexatious, the 
Magistrate may, in his discretion, by his order of discharge or acquittal, direct 
the person upon whose complaint or information the accusation was made to 
pay to the accused, or to each of the accused where there are mo»e than one, 
such compensation, not exceeding fifty rupees, as the Magistrate thinks fit : 

Provided that, before making any such direction, the Magistrate shall — 

‘ (a) Record and consider any objection which the complainant or«informant 
may urge against the making of the direction, and, 

{h) If the Magistrate directs any compensation to be paad, state in writing, in 
his order of discharge or acquittal, his reasons for awarding the compensation. 

(2) Compensation of which a Magistrate has ordered payment under sub-sec- 
tion (1) shall be recoverable as if it were a fine : 

Provided that, if it can not be recovered, the imprisonment to be awarded shall' 
be simple, and for such term, not exceeding thirty days, as the Magistrate directs. 

(3) A complainant or informant who has been ordered under sub-section (1)» 
by a Magistrate of the second or third class to pay compensation to an accused 
person may appeal from the order, in so far as the order relates to the^ payment of 
the compensation, as if such complainant or informant had been convicted on a trial 
held by such Magistrate. 

(4) Where an order for payment of compensation to an accused person is 
made in a case which is subject to appeal under sub-section (3), the compensation 
shall not be paid to hifii before thQ period allowed for the presentation of the appeal 
has elapsed, or, if an appeal is presented, before the appeal has been decided. 

(5) At the time of awarding compensation in any subsequent civil suit rela- 
ting to the same matter, the Court shall take into account any compensation paid 
or recovered under this section”. 

561. (1) Notwithstanding any thing in this Code, on Magistrate except 

a Chief Presidency Magistrate or District Magistrate shall — 

(a) take cognizance of the offence of rate where the sexual intercourse was by 
a man with his wife, or 

(6) commit the man for trial for the offence. 

“ (2) And, notwithstanding any thing in this Code, if a Chief Presidency 
Magistrate or District Magistrate deems it necessary to direct an investigation by a 
Police-Officer with respect to such an offence as is referred to in sub-section (1) of 
this section, no Police-Officer of a rank below that a Police Inspector shall be em- 
ployed either to make, or to take part in, the investigation.” 

3. In Schedule II to the said Code, for the entry respecting section 376 of 
Indian Penal Code the following shall be substituted, namely: — 

• Act X of 1886. “ 

t Act XII of 1891, 

X Act IV of 1891. 
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Coiiimn 1. 

Column 2. 

Column 3. i 


Column 5. 

Column 6. 

Column 7. 

Column 8* 


Rape — H the 

sexual inter- 

course was 
by a man 
with his own 
wife. 

Shall not ar- 

rest without 
warrant. 

Summons 

Bailable.. 

t 

Not com- 
poundablej 

rransportation 
for life, or im- 
prisonment of 
either descrip- 
tion for 10 
; years, and 
fine. 

Court of 
SessioQ. 


In any other 
case. 

May arrest 
without war- 
rant. 

Warrant 

Not bail- 
able. 

Ditto ... 

Ditto 

Ditto. 


SCHEDULE I. 
Enactments Repealed. 
(a ).^ Statute. 


Year, reign and chapter. 

Title. 

Extent of repeal. 

13 Geo. Ill, chapter 63 ... 

An act for establishing certain 
regulations for the better 
manasement of the affairs of 
the East India Company, as 
well in India as -in Europe. 

Section 38. 


(h'). — A(‘t}( of the GoTe>ri\oT Qrnn'alin Council. 


Number and year. 

Subject. 

Extent of repeal. 

XXIII of 1840 

Execution of process 

So much as has not been repealed 

XLV of 1860 ... ; 

Penal Code 

The illustrations to section 214. 

V of 1861 

i 

Police Act 

Section 6 and the last nine words 
of section 24. 

Section 35, down to and includ- 
ing the words “ Provided that.” 

XVIII of 1862 

Criminal Procedure, Supreme 
Courts. 

So much as has not been repealed. 

VI of 1864 

Whipping 

Section 7. 

11 of 1869 

Justices of the Peace 

So much as has not been repealed. 

XXII of 1870 

Application to European British 
subjects Acts conferring sum- 
mary ]1^ri^diction, 

So much as has not been repealed. 

IV of 187a 

1 

Punjab Laws 

So far as it relates to Bengal 
Regulation XX of 1825. 

X of 1872 

The Code of Criminal Procedure 

So much as has not been repealed. 

XI of 1874 

Amending the Code of Criminal 
Procedure. 

The whole. 

XV of 1874 

Laws Local Extent ... 

So far as , it relates to Bengal 
Kegulatton XX of 1825. 

X of 1875 

High Court’s Criminal Procedure 

The whole Act, except section 144 
and so much of section 146 as 
relates to inLurmations. 

"KX of 1875 #...j 

Central Provinces Laws 

So far as it relates to Bengal 
RegnlatioD XX of 1825. 

XVIITofl876 

Oudh Laws 

Ditto ditto. 

IV of 1877 

Presidency Magistrates 

The whole Act, except section 57. 

XXI of 1879 

Extradition 

Chapter 111. 

X of 1881 

Coroners 

Sections 8 and 9, 


( c ). — lleg'idatw?K9. 


Bengal Regulation XX of 
1825. 

Jurisdiction of Courts Martial... 

So much as has not been repealed. 

Ill of 1872 

Santhal Perganas Settlement ... 

So far as it relates to ActX of 1872. 

IX of 1874 

Arakan Hills District Laws ... 

So far as, it relates to Acta 11 
of 1869, X of 1872 and XI of 



of 1874. 

III of 1877 

Ajmere Laws 

So far as it relates to Bengal 


1 Regulation XX of 1825. 

(d).^ Acts of the Governor of Fort St. George in Council. 

VIII of 1867 

Police 

Section 9. 
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1B7 Harbouring persons hired for May arrest with* Ditto ... 1 Ditto ... Ditto ... ImprisonT|ieiit of either de- J Ditto, 
an unlaw iul assembly. out warrant. j scnption for 6 months, or 

fine, or both. 
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Ohapteb IX — Offences by ok belating to Public Sebvants. — {Concluded.) 
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Chapter X. — Contempts of the Lawful Authority of Public Servants. 
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Chaptbb X. — Contempts of the Lawful Authoritt of Public Servants. — {Continued.) 
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Chapter X. — OoNTEUrTS of the Lawful Authority of Public SEBVANTa — (Concluded.) 
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190 Threatening any person to Ditto ... Ditto ... Ditto ... Ditto ... Imprisonment of either de- Ditto, 
induce him to refrain from scription for 1 year, or fine, 

making a legal application or both, 

for protection from injury. 
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SCHEDULE II. — {Continued.) 

Chapter XI. — FalSi. Evidence and Offence against Public Justice. — {Continued) 
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SCHEDULE II. — (Contin'iied,) 

Chapter XV. — Offences Relating to Religion. — (Concluded.) 
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SCHEDULE II. — {Continued.) 

Chapter XVI. — Offences Affecting the Human Body. — (Continued^ 

Of the Causing of Miscarriage ; of Injuries to Unborn Children; of the Exposure of Infxnts and of the Concealment of Births. 



816 I Causing death of a quick wn- 1 Ditto ... I Ditto ... Ditto ... Ditto ••• Imprisonment of either de- Ditto, 
born child by an act amount-j I suiutioa for 10 years and 

* iug to culpable homicide. I ' « i 







Ditto ... Imprisonment of either de- Court of 
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SCHEDULE II. — {Continued.) 

Chapter XVI. — Offences Affecting the Human Body. — {Continued,) 

Of Hurt — {Concluded^ 
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SCHEDULE II. — (Continued.) 

Chapter XVI. — Offences Affecting the Human Body. — (Continued.) 
Of Wrongful Restraint and Wrongful Confi.neme'ttt. — ( Concluded.) 
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SCHEDULE 11. — [Continued.) 

Chapteb XVi.— Offences Affecting the Human Body — (Concluded.) 
Of Kidnapping, \ Abduction, Slavery and Forced Labour. 
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SCHEDULE 11.— ^Continued.) 
Chapter XYH.— Offences Against Propertt. 
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Of Extortion, 
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SCHEDULE II. — {Continued,) 

Chapte! XVII. — Offences against Property.— 
Of Robbery and Dacoity, ^ 
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SCHEDULE II. — {Continued.) 
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SCHEDULE II. — (Coutiuucd,) 
Chapter X7IL— Offences Against Property.— 
Of Cheating. — Concluded. 



423 Fraudulent execution of deed Ditto ... Ditto ... Ditto ... Ditto ... Ditto 
of transfer containing a 
false statement of consider- 
ation. 



See Act XI of 1874. Section 



SCHEDULE II. — {Continued.) 

Chapter XVII. — Offences against Property. — {Continued) 
Of Mischief. — {Concluded). 
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Chapter XVII. — Offences against Property. — (Continued.) 
Of Criminal Trespass, — (Continued). 
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SCHEDULE ll.— {Continued) 

Chapter XVII. — Offences Against Property. — {Concluded) 
Of Criminal Trespass^ — (Concluded) 
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Chapteb XVIII. — Offences Relatinc to Documents and Tbade ob Pbopebtt-mabks. — {Concluded) 

Of Trade and Property-marks. — {Continued). 
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SCHEDULE II. — {Continued,) 

Chapter XX. — Offences Relating to Marriage. — {Concluded), 
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501 Printing or engraTing matter Ditto ... Ditto ... Ditto ... Ditto ., Ditto ... Ditto, 

knowing it to be defama- 
tory. 

















602 ] Sale or printed of engraved Ditto ... Ditto ... Ditto ... Ditto ... Ditto ... ... Ditto, 

substance containing defa- 
matory matter, knowing it 
to contain such matter. 
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SCHEDULE ll.— {Concluded) 

Chapter XXIII. — Attempts to commit Offences. 
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SCHEDULE HI. 

• Ordinary Powers of Provincial Magistrates. 

1 . — Ordinary Poivers of a Magistrate of the Third Glass, 

1 A^^-^Power to arrest or direct the arrest and to commit to cus* 
tody a person committing an offence in his presence* 

(1) Power to arrest, or direct the arrest ia his presence of, an offender ; 

section 65. 

(2) Power to endorse a warrant, or to order the removal of an accused 

person arrested under a warrant ; sections 83, 84 and 86. 

(3) Power to issue proclamations in cases judicially before him, 

section 87. 

(4) Power to attach and sell property in cases judiciall} before him, 

section 88. 

(5) Power to restore attached propert 3 % section 89. 

(6) Power to issue search-warrant, section 96. 

(7) Power to endorse a search-warrant and order dedivery of thing 

found, section 99. 

(8) Power to record statements or confessions during a police investi- 

gation, section 164. 

(9) Power to authorize detention of a person during a police investiga- 

tion, section 167. » 

(10) Power to detain an offender found iu Court, section 351. 

(11) Power to sell perishable property of a suspected character, section 

525. 

II, — Ordinary Powers of a Magistrate of the Second Class. 

(1) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in 

which the Magistrate has jurisdiction to try or commit for trial, 
^ Section 155. 

III. — Ordinary Powers of a Magistrate of the First Class. 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an 

inquiry, section 98. 

(3) Power to issue search-warrant for discovery of persons wrongfully 

confined, section 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109* 

(6) Power to make orders, &c., in possession cases, sections 145, 146 

lind 147- 

(7) Power to commit for trial, section 206. 

(8) Power to stop proceedings when no complainant, section 249. 

(9) Power to make orders of maiutenance, sections 488 and 489. 

» Act XH of 1891. 

42 
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IV, — Ordinary Powers of a Suh^divisional Magistrate, 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

♦{2 A) Power to require security for good behaviour, section 110. 

(3) Power to make orders as to local nuisances, section 133. 

(4) Power to make orders prohibiting repetitions of nuisances, sec- 

tion 143. 

. (5) Power to make orders under section 144. 

(6) Power to hold inquests, section 174. 

(7) Power to issue process for person within local jurisdiction who has 

. committed an offence nutside the local jurisdiction, sec- 
tion 186. 

(8) Power to entertain complaints, section 191. 

(9j Power to receive police-reports, section 191. 

(10) Power to entertain cases without complaint, Fection 191. 

(11) Power to transfer cases to a Subordinate Magistrate, section 192. 

(12) Power to pass sentence on proceedings recorded by a Subordinate 

Magistrate, section 349. 

(13) Power to sell property alleget^or suspected to have been stolen, 

&c., section 524. ’ 

(14) Power to withdraw cases other than appeals, and to try or refer 

them for trial ; section 528. 

V, — Ordinary Powers of a District Magistrate, 

(1) The ordinary powers of a Sub-divisional Magistrate, being a Magis- 

trate of the fisrt class. 

(2) Power to issue search-warrants for documents in custody of Postal 

or Telegraph authorities, section 96. 

(3) Power to discharge persons bound to keep the peace or to be of 

good behaviour, section 124. 

(4) Power to cancel bond for keeping the peace, section 125. 

(5) Power to try summarily, section 260. 

(6) Power to quash convictions in certain cases, section 350. 

(7) Power to hear appeals from orders requiring security for good 

behaviour, section 406. 

(8) Power to hear or refer appeals from convictions by Magistrates of 

the second and third classes, section 407. 

(9) Power to call for records, section 435. 

(10) Power to revise orders passed under -section 614 ; section 516. 


• Act X of 1866. 
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SCHEDULE IV. 

ADDITIONAL POWERS WITH WHICH PROVINCIAL MAGISTRATES MAY BE 

INVESTED. 

(1) Power to require security for good 

behaviour, section 110 : 

(2) Power to make orders as to local 

nuisances, section 133 ; 

(3) Power to make orders prohibit- 

ing repetitions of nuisances, sec- 
tion 143 : 

(4) Power to make orders under sec- 

tion 144 : 

(5) Power to hold inquests, section 

174 : 

(6) Power to issue process for person 

within local jurisdiction who 
has committed an offence out- 
side the local jurisdiction, -sec- 
tion 186 : • 

(7) Power to take cognizance of of- 

'^By the Local fences upon (Jbmplaint, section 

Government. ^ • 

(8) Power to take cognizance of of- 

fences upon police reports, sec- 
tion 191 : 

(9) Power to take cognizance of of- 

fences upon information, sec- 
tion 191 : 

(10^ Power to try summarily, section 
260: , 

(11) Power to hear appeals from con- 
OWERS victions by Magistrates of the se- 

WHICH A Ma- • » cond and third classes, section 

GISTRATE OF J . 

THE First ^22) Power to sell property alleged or 

Class may be suspected to have been stolen, cfcc., 

Invested. , 524. 


Powers with 
WHICH A Ma- 
gistrate OF 
THE First 
Class may be 
Invested. 


(1) Power to make orders prohibiting 
repetitions of nuisances, section 

143: 

(2) Power to make orders under sec- 

tion 144; 

. (3) Power to hold inquests, section 

174 : 

(4) Power to take cognizance of of- 
Magistrate. fences upon complaint, section 

191: 

( 6) Power to take cognizance of of- 
fences upon police reports, sec- 
tion 191 : 

(6) Power to transfer cases, section 
L 192. 
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SCHEDULE IV.— (Continued.) 


C By the Local 
I Government. 




Powers with 

WHICH A Ma- 
gistrate OF 
THE Segomd^ 
Class may be • 
Invested. 


(1) Power to pass sentence of whip- 

ping, section 82 : 

(2) Power to make orders prohibit- 

ing repetitions of nuisances, sec- 
tion 143: 

(3) Power to make orders under sec- 

tion 144 : 

(4) Power to hold inquests, section 

174 : 

(6) Power to take cognizance of of- 
fences upon complaint, section 
191: 

(6) Power to take cognizance of of- 

fences upon police reports, sec- 
tion 191 : 

(7) Power to take cognizance of of- 

fences upon information, section 
191: 

(8) Power to commit for trial, sec- 

tion 206. 

(1 ) Power to make orders prohibiting 
repetitions of nuisances, section 
143: 


(2 ) Power to make orders under sec- 
tion 144 : 


I By the District j 
Magistrate. j 


(3) Power to hold inquests, section 

174: 

(4) Power to take cognizance of of- 

fences upon complaint, section 
191; 


(5) Power to take cognizance of of- 
fences upon police reports, sec- 
tion 191. 


^ (1) Power to make orders prohibiting 
repetitions of nuisances, section 
143 : 

(2) Power to make orders under 
section 144 : 


Powers with 

WHICH A Ma- 
gistrate OE 
THE Thirds 

Class maybe 
Invested. 


By the Local 
Government. 






(3) Power to hold inquests, section 

174: 

(4) Power to take cognizance of of- 

fences upon complaint, section 
191 : 

(5) Power to take cognizance of of- 

fences upon police reports, 
section 191 ; 

(6) Power to commit for trial, section 

206. 
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SCHEDULE lY.—(C(ynduded.) 


Powers with 

WHICH A MA- 
GISTRATB OF 
THE .Third ^ 

Class may be 
Invbstbd. 


By the District J 
Magistrate. | 


Powers with 

WHICH A SUB- 
Dl visional 
Magistrate 
MAY BE In- 
vested. 


By the Local 
Government. 




(1) Power to make orders prohibiting 

repetitions of nuisances, section 
143: 

(2) Power to make orders under sec- 

tion 144: 

f3) Power to hold inquests, section 
174: 

(4) Power to’ take cognizance of of- 

fences upon complaint, section 
191: 

(5) Power to take cognizance of of- 

fences upon police reports, sec- 
tion 191. 


Power to call for records, sec- 
tion 435. 


SCHEDULE V. 

FORMS. 

I. Summons to an Accused Person. 

(See section, 68.) 

To of 

Whereas your attendance is necessary to answer to a charge of ( state 
shortly the offence charged), you are hereby required to appear in person 
(or by pleader, as the case may be), before the (Magistrate 
of , on the day of 

Herein fail not. 

Dated this day of , 18 , 

(Seal) (Signature) 


II,— Warrant of Arrest. 

(See section 75) 

9 

To (name and designation of the person or persons who is or are to 
execute the warrant) 

Whereas of stands charged with the ofifence of 

(state the offence), you are hereby directed to arrest the said 
and to produce him before me. Herein fail not. 

Dated this day of , 18 . 

(Seal) 


(Signature) 
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(See section 76.) 

This warrant may be endorsed as follows : — 

If the said shall give bail himself in the sum of 

with one surety in the sum of (or two sureties each in the sum 

of , to attend before me on the day of and to continue 

so to attend until otherwise directed by me, he may be released. 

Dated this day of , 18 . 

(Signature.) 


Ill— Bond and Bail-bond after Arrest under a Warrant. 

(See section 86.) 

I, (name), of , being brought before the District Magistrate of 

(or as the case may be) under a warrant issued to compel my appear- 
ance to answer to the charge of , do hereby bind myself to attend 

in the Court of on the day of next to answer 

to the said charge, and to continue so to attend until otherwise directed by 
the Court ; and, in case of my making default herein, I bind myself to 
forfeit to Her Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 . 

(Signatme.) 

I do hereby declare myself surety for the abovenaraed of , 

that he shall attend before in the Court of on the 

day of next to answer to the charge on which he has 

been arrested, and shall continue so to attend until otherwise directed by the 
Court ; and, in case of his making default therein, I hereby bind myself 
to forfeit to Her Majesty the Queen, Empress of India, the sum of 
rupees 

Dated this day of , 18 . 

{Signature.) 


IV.— Proclamation requiring the Appearance op a Person Accused. 

(See section 87.) 

Whereas complaint has been made before me that {name, description 
and address) has committed {or is suspected to have committed) the offence 
of , punishable under section of the Indian Penal Code, and 

it has been returned to a warrant of arrest thereupon issued that the said 
(name) cannot be found ; and whereas it has been shown to my satisfaction 
that the said (name) has absconded (or is concealing himself to avoid the 
service of the said warrant) ; 

Proclamation is hereby made that the said of is re- 

quired to appear at (p2ace) before this Court (or before me) to answer the 
said complaint within days from this date. 

Dated this day of , 18 . 

(&aL) 


(Signature.) 
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V.— Proclamation requiring the attendance of a Witness. 

(See sectibn 87.) 

Whereas complaint has been made before me that {name, description 
and address) has committed {or is suspected to have committed^ the offence 
of {mention the offence concisely) and a warrant has been issued to compel 
the attendance of (name, description and address of the witness) before this 
Court to be examined touching the matter of the said complaint ; and 
whereas it has been returned to the said warrant that the said (name of wit- 
ness) cannot be served, and it has been shown to my satisfaction that he has 
absconded (or is concealing himself to avoid the service of the said warrant) ; 

Proclamation is hereby made that the said (name) is required to appear 
at (place) before the Court of on the day of 

next at o’clock, to be examined touching , the offence com- 

plained of. 

Dated this day of ,18 . 

(Seal ) (Signature,) 

0 

VI.—Order of Attachment to compel the Attendance of a Witness. 

(See section 88.) • 

To the Police-officer in charge of the Police-station at 

Whereas a warrant has been duly issued to compel the attendance of 
(name, description and address) to testify concerning a complaint pending 
before this Court, and it has been returned to the said warrant that it can- 
not be served ; and whereas it has been shown to my satisfaction that he has 
absconded (or is concealing himself to avoid the service of the said warrant) ; 
and thereupon a Proclainariou was duly issued and published requiring the 
said to appear and give 

evidence at the time and place mentioned tber&in, and be has failed to 
appear ; 

This is to auffidrize and^iequire you to attach by seizure the moveable 
property belonging to the said to the value of 

rupees which you may find within the District of 

and to hold the said property under attachment pending the 
further order of this Court, and to return this warrant with an endorsement 
certifying the manner of its execution. 

Dated this day of , 18 . 

(Seal?) (Signature.) 

Order of Attachment to compel the Appearance of a Person 
* Accused. 

{See section 88.) 

To {name and designation of the person or persons who is or are to execute 

the warrant. 

Whereas complaint has been made before me that {name, description 
and address) has committed (or is suspected to have committed) the offence 
of punishable under section of the Indian Penal 



zu 


THE CODE OF CRIMINAL PROCEDURE. 


[Act X. 


Code, and it has been returned to a warrant of arrest thereupon issued that 
the said (tiame) cannot be found; and whereas it has been shown to my 
satisfaction that the said (name) has absconded (or is concealing himself to 
avoid the service of the said warrant), and thereupon a Proclamation was 
duly issued and published requiring the said to appear to 

answer the said charge within days; and whereas the said 

is possessed of the following property other than land 
paying revenue to Government in the village (or town) of , 

in the District of , viz,, , and an order has been 

made for the attachment thereof ; 

You are hereby required to attach the said property by seizure, and to 
hold the same under attachment pending the further order of this Court, 
and to return this warrant with an endorsement certifying the manner of its. 
execution. 

Dated this day of 18 

(Seal) (Signature.) 


Order •authorizing an Attachment by the Deputy Commissioner as 

Collector. 

(See Section 88) 

To the Deputy Commissioner of the District of 

Whereas complaint has been made before me that (name, description 
and address) has committed (or is suspected to have committed) the offence 
of punishable under section of the Indian Penal 

Code, and it has been returned to a warrant of arrest thereupon issued that 
the said (name) cannot be found *, and whereas it has been shown to my 
satisfaction that the said (name) has absconded (or is concealing himself to 
avoid the service of the said warrant), and thereupon a Proclamation was 
duly issued and published requiring the said to appear to answer 

the said charge within days, but he has •not appeared ; and 

whereas the said is possessed of certain land paying revenue to 

Government in the village (or town), of in the District of 

You are hereby authorized and requested to cause the said land to be 
attached, and to be held under attachment pending the further order of this 
Court, and to certify without delay what you may have done in pursuance 
of this order. 

Dated this day of , 18 

(Seal.) (Signature). 


VIL— Warrant in the first instance to bring up a Witness. 

(Sec section 90). 

To (name and designation of the Police-oficer or other person or persona 
who is or are to execute the warrant). 

Whereas complaint has been made before me that has 

(or suspeoted to have) committed the offence of (mention the offence concise- 
ly)p Md it appears likely that (name and description of witness) can give 
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evidence concerning the said complaint ; and whereas I have good and 
sufficient reason to believe that he will not attend as a witness on the hear- 
ing of the said complaint unless compelled to do so ; 

This is to authorize and require you to arrest the said (name) and on 
the day of to bring him before this. Court, to be examined 

touching the offence complained of. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (S ignature,) 


VIII. — Warrant to search after Information of a 

PARTICULAR OFFENCE. 

(See section 96.) 

To (name and designation of the Police-officer or other 'person or persons 
who is or are to execute the luarrant). « 

Whereas ‘information has been laid (or romplaint has been made) 
before me of the commission (or suspected commission) of the offence 
of (mention the offence concisely), and it has been made to appear to 
me that the production of (specify the thing clearly) is essential to the 
inquiry now being made (or about to be made) intd the said offence (or 
suspected offence) ; 

This is to authorize and require you to search for the said (the thing 
specified) in the (describe the house or ]jlace, or part thereof to which the 
search is to he confined), and, if found, to produce the same forthwith before 
this Court ; returning this warrant, with an endorsement certifying what 
you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of , 

18 . 

(Seal.) (Signature.) 


IX. — Warrant to search suspected Place of Deposit. 

(See section 98). 

To (name and designation of a Police-officer above the rank of a 
Constable.) 

Whereas information has been laid before me, and on due inquiry 
thereupon had I have been led to believe that the (describe the house or 
other place) is used as a place for the deposit (or sale) of stolen property 
(or, if for either of the other purposes expressetl in the section, state the 
purpose in the words of the section) ; 

This is to authorize and require you to enter the said house {or other 
place) with such assistance as shall be required, and to use, if necessary, 
reasonable force for that purpose, and to search every part of the said house 
(or other place, or, if the search is to be confined to a part, specify the part 
clearly) and to seize and take possession of any property (or documents 

43 
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or stamps, or seals, or coins, as the case may he) — [Add when the case 
requires it) and also of any instruments and materials* which you 
may reasonably believe to be kept for the manufacture of forged documents, 
or counterfeit stamps, or false seals, or counterfeit coin, (as the case 
may be)'] and forthwith to bring before this Court such of the said 
things as may be taken possession of; returning this warrant with an 
endorsement certifying what you have done under it, immediately upon its 
execution. 

Given under my hand and the seal of the Court, this day of , 
18 . 

{Seal.) {Signature) 


X. — Bond to keep the Peace. 

{See section 106.) 

Whereas I, {name), inhabitant of {flace), have been called upon to 
enter iAto a bond to keep the peace for the term of , I hereby 

bind myself not to commit a breach of the peace, or do arfy act that may 
probably occasion a breach of the peace, during the said term ; and, in case 
of my making default therein, I hereby bind myself to forfeit to Her Majesty 
the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 , 


{Signature.) 


XL— Bond for Good Behaviour, 

{See sections 109 and 110.) 

1 o ■ 

Whereas I, rwame;, inhabitant of {'place), have been called upon to 
enter into a bond to be of good behaviour to Her Majesty the Queen, Em- 
press of India, and to all her subjects for the term of (state the "period) 
I hereby bind myself to be of good behaviour to Her Majesty and to all her 
subjects during the said term ; and, in case of my making default therein 
I bind myself to forfeit to Her Majesty the sum of rupees , ’ 

Dated this day of , 18 . 




{Where a bond wzth sureties is to be executed., acJtfj—We do horebv 
hfwf. for the abovenamed that he will be of good 

behaviour to Her Majusty the Queen, Empress of India, and to all her 
Bubjects during the said term; and, in case of his making default therein 

Majesty the sum’ 

Dated this day of » 18 . 


{Signature.) 



m 


1882.] THE CODE OF CRIMINAL PROCEDURE. 

XII. — Summons on Information of a Probable Breach of the Peace. 

(See section 114.) 

To of 

Whereas it has been madeUto appear to me by credible information 
that (state the substance of the information^ and that you are likely to 
commit a breach of the peace (or by which act a breach of the peace will 
probably be occasioned), you are hereby required to attend in person (or 
by a duly authorized agent) at the Office of the Magistrate of on 

the I day of , 18 , at ten o’clock in the forenoon, to show 

cause why you should not be required to enter into a bond for rupees 
when sureties are required, add, and also to give security by the bond 
of one (or two, as the case may he) surety (or sureties) in the sum of rupees 
(each, if more than one)], that you will keep the peace for the term 
of 

Given under my hand and the seal of the Court, this day of , 
IS . 


(Seal.) (Signature.) 

■■ • 

XIII. — Warrant of Commitment on Failure to find security to 

KEEP THE Peace. 

(See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name and address) appeared before me in person (or by his 
authorized agent) on the day of in obedience 

to a summons calling upon him to show cause why he should not enter into 
a bond for rupees with one surety (or a bond with two sureties each 

in rupees ), that he the said (name) would keep the peace for the 

period of months ; and whereas an order was then made requiring 

the said (name) to enter into and find such security (state the security 
ordered when it diff^r^s from that mentioned in the summons), and he has 
failed to comply with the sai(f order ; 

This is to authorize and require you the said Superintendent (or Keeper) 
to receive the said (name) into your custody, together with this warrant, and 
him safely to keep in the said jail for the said period of (term of imprison- 
meni) unless he shall in the meantime comply with the said order by 
himself and his surety (or sureties) eiiterin;^ into the said bond, in which 
case the same shall be received, and the said [name) released ; and to return 
this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal'.’ of the Court, this day of 

,18 . 

(Seal.) • (Signature.) 

XIV. — Warrant of Commitment on Failure to find Security for 

GOOD Behaviour. 

(See section 123.) 

To the Superintendent (or Keeper) of the jail at 

Whereas it has been made to appear to me that (name and description) 
has been and is lurking within the district of having no ostensible 
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raeaos of subsistence (or, and that he is unable to give any satisfactory 
account of himself) ; 

or 

Whereas evidence of the general character of {name and descrip- 
tion) has been adduced before me and recorded from which it appears 
that he is an habitual robber (or house-breaker, &c., as the case 
may he ) ; 

And whereas an order has been recorded stating the same and requiring 
the said (name) to furnish security for his good behaviour for the term of 
(state the period) by entering into a bond with one surety (or two or more 
sureties, as the case nvnj be), himself for rupees , and the said 

surety (or each of the said sureties) for rupees , and the said 

(name) has failed to comply with the said order, and for such default has 
been adjudged imprisoiiinent for (state the term) unless the said secuiity 
be sooner furnished ; 

This is to authorize and require you the said Superintendent (or Keeper) 
to receive the said (name) into your custody, together with this warrant, and 
him safely to keep in the said jail for the said period of (term of imprison- 
ment), mdess he shall in the meantime comply with the said order by 
himself and his surety (or sureties) entering into the said bond, in which 
case the same shall be received and the said (name) released ; and to 
return this warrant with an endorsement certifying the manner of its 
execution. 

Given under my hand and the seal of the Court, this day of 
18 . 

(Seal.) (Signature). 


XV. — Warrant to discharge a Person Imprisoned on Failure to 

GIVE Security. 


(See sections 123 and 124.) 

To the Superintendent (or Keeper) of the Jail at (or other officer 

in whose custody the person is), 

(name and description of prisoner) was committed to your 
custody under warrant of this Court, dated the day of 

and has since duly given security under section of the Code of Crimi- 

nal Procedure, 

or 


and there have appeared to me suflScient grounds for ^he opinion that he 
can be released without hazard to the community ; 

This is to authorize aud require you forthwith to discharge the said 
(name) from your custody, unless he is liable to be detained for some other 
cause. 

Given uuder my hand and the seal of the Court, this day 


(Seal) 


(Signature) 
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XVL — Order for the Removal of Nuisances. 

(See section 133.) 

To {name, description and address) . 

Whereas it has been made to appear to me that you have caused an 
obstruction (or nuisance) to persons using the public *, road way (or other 
public place), which, &c. {describe the road or public place), by, {state 
what it is that causes the obstruction or nuisance), and that such obstruc- 
tion (or nuisance) still exists ; 

or 

Whereas it has been made to appear to me that you are carrying on 
as owner, or manager, the trade or occupation of {state the particular trade 
or occupation and the place where it is carried on,) and that the same is 
injurious to the public health (or comfort) by reason {state briefly in what 
manner the injurious effects are caused), and should be suppressed or 
removed to a different place ; 

or 

Whereas it has been made to appear to me that you are the owner of 
(or are in possession of or have the control over) a certain tank (or well 
or excavation) adjacent to the public way {describe the thoroughfare), and 
that the safety of the public is endangered by reason of the^’said tank (or 
well, or vation ) being without a fence (or insecurely -fenced) ; 

or 

Whereas, c&c., &c. {as the case may be) ; 

I do hereby direct and require you within {state the time allowed) to 
(state vjhat is required to be done to abate the nuisance) or to appear at 
in the Court of on the day 

of next, and to show cause why this order should not be enforced ; 

or 

I do hereby direct and require you within ( state the time allowed) to 
cease carrying on the said trade or occupation ’at the said place, and not 
again to carry on the same, or to remove the said trade from the place where 
it is now carried oIj* or to appear, &c. ; 

or 

I do hereby direct and require you within {state the time alloived)\to put 
up a sufficient fence (state the kind offence and the part to he fenced), or to 
appear, d&c. 

or 

I do hereby direct and require you, &c., &c. (as the case may be). 

Given under my hand and the seal of the Court, this day of 

18 . 

( Seal) {Signature) 


XVII.— Magistrate’s Order constituting a Jury. 

{See section 138*) 

Whereas on the day of , 18 , an order was 

issued to {name) requiring him {state the effect of the order), and whereas 
the said {name) has applied to me by a petition bearing date the 

day of for an order appointing a Jury to try whether the 
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said recited order is reasonable and proper ; I do hereby appoint (the names 
<fec., of the five or more Jurors) to be the Jury to try and decide the said 
question, and do require the said Jury to report their decision within 
days from the date of this order at m} office at 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Seal) (Signature) 

XVIII. — Magistrate’s Notice and Peremptory Order after the 

Finding by a Jury. 

(See section 140.) 

To (name, description and address), 

I HEREBY give you notice that the Jury duly"appointed;.on the petition 
presented by you on the day of have 

found that the order issued on the day of 

requiring you (state substantially the requisition in the order) is reasonable 
and proper. Such order has been made absolute, and I hereby direct and 
require you to obey the said or Aer ( state the time allowed ) on 

of the penalty provided by the Indian Penal Code for disobedience thereto* 

Given under my hand and^the seal of the Court, this day of 

, 18 . 

(Seal) ( Signature) 

XIX,— Injunction to provide against;; Imminent Danger pending 

Inquiry by Jury. 

(See section 142.) 

To (namCy description and address)- 

Whereas the inquiry by a Jury appointed to try**whether my order 
issued on the day of , 18 , is reasonable and 

proper is still pending, and it has been made to appear to me that the nui- 
sance mentioned in the said order is attended with so imminent serious 
danger to the public as to render necessary immediate measures to prevent 
such danger, I do hereby, under the provisions of section 142 of the Code 
of Criminal Procedure, direct and enjoin you forthwith to (state plainly what 
is required to be done as a temporary safe-guard) , pending the result of the 
local inquiry by the Jury. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal) (Signature) 

XX. — Magistrate’s Order prohibiting the Repetition, <fcc., of a 

Nuisance. 

(See section 143.) 

To (name, description and address). 

Whereas it has been made to appear to me that, <fec. (state the proper 
guided hy Form No. XVI or Form No. XXI, as the case may be) ^ 
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I do hereby strictly order and enjoin you not to repeat the said nuisance 
by again pl&cing or causing or permitting to be placed, (as the case may 
he). 

Given under my hand and the seal of the’ Court, this day of , 

18 . * 

{Seal,) {Signature.) 


XXI. — Magistrate’s Order to prevent Obstruction, Riot, c&c. 

{See section 144.) 

To (name, description and address.) 

Whereas it has been made to appear to me that you are in possession 
{or have the management) of {describe clearly the property), and that, in 
digging a drain on the said land, you are about to throw c'r place a portion 
of the earth and stones dug up upon the adjoining-public road, so as to occa- 
sion risk of obstruction to persons using the road ; 

or ^ 

Whereas it has been made to appear to me that you and a number of 
other persons {mention the class of persons) are about to. meet and proceed 
in a religious procession along the public street, cfrc. {as the case may be), 
and that such procession is likely to lead to a riot or an atiray ; 

or 

Whereas, <&c., <fec. (as the case may be ) ; 

I do hereby order you not to place or permit to be placed any of t he 
earth or stones dug from your land in any part of the said road ; 

or 

I ^do hereby prohibit the procession passing along the said street, and 
strictly warn and enjoin you not to take any part in such procession (or, as 
the case recited may require). 

Given under my hand and the seal of the Court, this day of 
, 18 • 

{Seal) ^ Signature) 


XXII. Magistrate’s Order declaring Party entitled jto retain 
Possession of Land, in Dispute. 

{See section 145.) 

^ It appearing to me, on the grounds duly recorded, \that a dispute, likely 
to induce a breach of the peace, existed between {describe the parties by 
name and residence, or residence only if the dispute be between bodies of 
viUyers) concerning certain {state concisely the subject of dispute) situate 
within the local limits of my jurisdiction, all the said parties were called 
upon to give in a written statement of their respective claims as to the 
tact of actual possession of the said (fhe subject of dispute), and being satis- 
Hed by due inquiry had thereupon, without reference to the merits of the 
Claim of either of the said parties to the legal right of possession, that the 
claim of actual possession by the said {mme or names or description) is true 
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I do decide and declare that he is (or they are) in possession of the 
said {the subject of dispute) and entitled to retain such possession until 
ousted by due course of law, and do strictly forbid any disturbance of his 
(or their) possession in the meantime. 

Given under my hand and the seal of the Court, ’^this day 

of . 18 . 

{Seal,) {Signature.) 


XXIII. — Warrant of Attachment^ in the case of a dispute as to 
THE Possession of Land, & c . 

{See section 146.) 

To the Police-officer in charge of the Police-station at [or, 

To the Collector of ]. 

Whereas it has been made to appear to me that a dispute likely to 
induce a breach of the peace existed between {describe the parties concern- 
ed by i\ame and residence y or residence only if the dispute he betiveen 
bodies of villagers) concerning certain {state concisely the subject of dispute) 
situate within the Ijmits of my jurisdiction, and the said parties were thereupon 
duly called upon to state in writing their respective claims as to the fact of 
actual possession of the said (the subject of dispute)^ and whereas, upon 
due inquiry into the said claims, I have decided that neither of the said 
parties was in possession of the said (the subject of dispute) [o?* I am unable 
to satisfy myself as to which of the said parties was in possession as 
aforesaid] ; 

This is to authorize and require you to attach the said {the subject of 
dispute?) by taking and keepiog| possession thereof, and to hold tlie same 
under attachment until the decree or order of a competent Court deter- 
mining the rights of the parties, or the claim to possession, shall have been 
obtained; and to return this warrant with an endorsement certifying the 
manner of its execution. 

Given under my hand and the seal of the Court, this day 

of, 18 . 

(Seal.) {Signature.) 

XXIV. — Magistrate’s Order prohibiting the doing of any thing on 

Land or Water. 

{See section 147.) 

A dispute having arisen concerning the right of use of (state concisely 
the subject of dispute) situate within the limits of my jurisdiction, the 
possession of which (land or water) is claimed exclusively by {describe the 
person or person8)y and it appearing to me, on due inquiry into the same, 
that the said land (or water) has been open to the enjoyment of such use by 
the public (or if by an individual or a class of persons, describe him or 
them), and (if the use can be enjoyed throughout the year) that the said 
use has been enjoyed within three months of the institution of the said in- 
quiry {or if the use is enjoyable only at particular seasons, say during 
4be last of the seasons at which the same is capable of being enjoyed”) ; 
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I do order that the said {the clai'imant or clai'mo^uts of possession), or 
any one in ‘their interest, shall not take {or retain) possession of the said 
land {or water) to the exclusion of the enjoyment of the right of use afore- 
said, until he (or they) shall obtain the decree or order of a competent Court 
adjudging him (or them) to be entitled to exclusive possession. 

Given under my hand and the seal of the Court, this day of 

,18 . 

{Seal.) {Signature.) 


XXV. — Bond and Bail-bond on a preliminary Inquiry before a 

Police-officer. 

{See section 169.) 

I. (name), of , being charged with the offence of and 

after inquiry required to appear before the Magistrate of , 

or 

and after inquiry called upon to enter into my own recognizance to appear 
when required, do hereby bind myself to appear at , in the Court 

of , on the day of ne^ft (or such day as I 

may hereafter be required to attend) to answer further to the said charge, 
and, in case of my making default herein, 1 bind myself to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 . 

{Signature.) 

I hereby declare myself (or we jointly and severally declare ourselves and 
each of us) surety (or sureties) for the above-said that he shall 

attend at , in the Court of , on the • day of 

next (or on such day as he may hereafter be required to attend), further to 
answer to the charg<i pending.against him, and, in case of his making default 
therein, I hereby bind myself (or we hereby bind ourselves) to forfeit to her 
Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 . 

{Signature.) 


XXVI. — Bond to prosecute or give Evidence. 

{See section 170.) 

I, {name), of •{place), do hereby bind myself to attend at 
in the Court of , at o’clock on the day of next, 

and then and there to prosecute ( or, to prosecute and give evidence, or to 
give evidence) in the matter of a charge of against one A.B., and, 

in case of making default herein, I bind myself to forfeit to Her Majesty 
the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 , 


44 


{Signature, 
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XXVII. — Notice of Commitment by Magistrate to Government 

Pleader. 

(See section 218.) 

The Magistrate of hereby gives notice that he has committed one 
for trial at the next Session ; and the Magistrate hereby instructs 
the Government Pleader to conduct the prosecution of the said case. 

The charge against the accused is that, &c. (state the offence as in the 
charge). 

Dated this day of , 18 . 

(Signature) 


XXVIII.— Charges. 


(See sections 221, 222, 223.) 

(1). — Charges with one Head. 

(а) I, [nam& and office of Magistrate, £c], hereby charge you (name 
of accused 'person) as follows : — 

(б) That you, on or about the day of , at , waged 

^ , .. war aorainst Her Maiesty the Queen, Empress of 

India, and thereby committed an one nee punish- 
able under section 121 of the Indian Penal Code, and within the cognizance 
of the Court of Session (when the charge is framed by a Presidency Ma- 
gistrate, for Court of Session substitute High Court). 

(c) And I hereby direct that you be tried by the said Court on the said 
charge. 

[Signature and seal of the Magistrate.] 

[To be substituted for (b )\ — 

(2) That you, on or about the day of , at , with 

^ the intention of inducing the Hon’ble A. B., 

n »ec ion . Member of the Council of the Governor general of 

India, to refrain from exercising a lawful power as such Member, assaulted 
such Mem ber, and thereby committed an offence punishable under section 
124 of the Indian Penal Code, and within the cognizance of the Court 
of Session (or High Court). 

(3) That you, being a public servant in the Department, 

On section 161 directly accepted from (state the name), for an- 

other party (state the name), a gratification, other 

than legal remuneration, as a motive for forbearing to do an oflBcial act, 
and thereby committed an offence punishable under section 161 of the 
Indian Penal Code, and within the cognizance of the Court of Session (or 
High Court). 

(4) That you, on or about the day of , at , did 

On section 166 . omitted to do, as the case may he) 

such conduct being contrary to the provisions of 
act ’ section , and known by you to be prejudicial to 
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, and thereby committed an offence punishable under section 
166 of the Indian Penal Code, and within the cognizance of the Court of 
Session [or High Court ]. 

(5) That you, on or about the day of , at , 

in the course of the trial of , before 

On section 193. ^ Stated in evidence that “ 

” , which statement you either knew or believed to be false, or 
did not believe to be true , and thereby committed an offence punishable, 
under section 193 of the Indian Penal Code, and within the cognizance of 
the Court of Session [ or High Court ]. 

(6) That you, on or about the day of , at , 

committed culpable homicide not amounting to 
On section 304. murder, causing the death of , and 

thereby committed an offence punishable under section 304 of the Indian 
Penal Code, and within the cognizance of the Court of Session [ or High 
Court]. 

(7) That you, on or aoout the day of , at , 

abetted the commission of suicide by A. JB., a 
On section 306. person in a state of intoxication, and •thereby 

committed an offence punishable under section 306 of the Indian Penal 
Code, and within the cognizance of the Court of Session [qt* High Court]. 

(8 ) That you, on or about the day of , at 

voluntarily caused grievous hurt to , and 

On section 325. thereby committed an offence punishable under 

secrion 325 of the Indian Penal Code, and within the cognizance of the 
Court of Session [or High Court], 

(9) That you, on or about the day of , at 

robbed [state the name^ and thereby committed 
On section o92. offence punishable under section 392 of the 

Indian Penal Code, and within the cognizance of the Court of Session (or 
High Court]. 

(10) That yoii„.Qn or about the day of , at 

committed dacoity, an offence punishable under 
On section 395. section 395 of the Indian Penal Code, and within 

the cognizance of the Court cf Session [or High Court]. 

In cases tried by Magistrates, substitute “ within my cognizance ''for 
" within the cognizance or the Court of Session, ” and in (c) omit “ by the 
said Court.” 

(11.) — Charges with two or more Heads. 

(а) I, [name and office of Magistrate, Sc.], hereby charge you [name of 
accused 'person) as follows : — 

(б) First — That you, on or about the day of , at 

, knowing a coin to be counterfeit, delivered the 
On section 241. same to another person, by name A. R, as genuine, 

and thereby committed an offence punishable under section 241 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or 
High Court]. 

Secondly. — That you, on or about the day of , at 

, knowing a coin to be counterfeit, attempted to induce another person, 
by name A. B., to receive it as geouiue, and thereby committed an offence 
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punishable under section 241 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

(c) And I hereby direct that you be tried by the said Court on the said 
charge. 

[Signature and seal of the Magistrate.'] 

[To he substituted for (b) : — ] 

(2) First — That you, on or about the day of , at 

nr, ono ^ > committed murder by causing the death of 

On sections 302 and 304. ^ 

, ana thereby committed an offence 

punishable under section 302 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

econdly . — That you. on or about the day of , at 

» by causingjthe death of , committed culpable homicide 

not amounting to murder, and thereby committed an offence punishable 
under section 304 of the Indian Penal Code, and within the cognizance of 
the Court of Session [or High Court]. 

(3) First . — That you, on or about the day of , at 

i.- > committed theft, and thereby committed an of- 

on sections 379 and 382. fence punishable under section 379 of the Indian 

Penal Code, and within the cognizance of the Court of Session [or High 
Court]. 

Secondly . — That you, on or about the day of , at 

, committed theft, having made preparation for causing death to a person in 
order to the committing of such theft, and thereby commirted an offence 
punishable under section 382 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

Thirdly , — That you, on or about the day of , at 

, committed theft, having made preparation for causing restraint to a 
person in order to the effecting of your escape after the committing of such 
theft, and thereby committed an offence punishable under section 382 of 
the Indian Penal Code, and within the cognizance of the Court of Session 
[or High Court]. 

Fourthly . — That you, on or about the day of , at 

, committed theft, having made preparation for causing fear of hurt to 
a person in order to the retaining of property taken by such theft, and 
thereby committed an oflfence punishable under section 382 of the Indian 
Penal Code, and within the cognizance of the Court of Session [or Hic^h 
Court]. ^ 

( 4) That you, on or’about the day of , at , in 

, the course of the inquiry into before 

section 193. > Stated in evidence that “ ”, and that 

you, on or about the day of , at , 

in the course of the trial of , before , stated in evidence that 

** ^ one of which statements you either knew or 

believed to be false, or did not believe to be true, and thereby committed 
an offence punishable under section 193 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court]. 

[In cases tried by Magistrates, substitute " within my cognizance” for 
“ withm the cognizance of the Court of Session,” and in (c) omit “ by the said 
Coort”.] 
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(III.)— Ohaboe for theft after a previous Conviction.) 

I, ( name and office of Magistrate, &c,), hereby charge you (name of accused 
person) as follows : — 

That you, on or about the day of , at 

committed theft, and thereby committed an offence punishable under section 
379 of the Indian Penal Code, and within the cognizance of the Court of 

Session [or | Ma|uSate!’ 

And you the said {name of accused) stand further charged that you, 
before the committing of the said offence, that is to say^ on the day 

of , had been convicted by the (state Coui't hy which conviction was had) 

at of an offence punishable under Chapter XVII of the Indian 

Penal Code, with imprisonment for a term of three years, that is to say, 
the offence of house-breaking by night (describe the offence in the words used in 
the section under which the offence was convicted), which conviction is still in full 
force and effect, and that you are thereby liable to enhanced punishment 
under section 75 of the Indian Penal Code. 

And I hereby direct that you be tried, <fec. • 


XXIX. — Warrant or Commitment on a Sentence of Imprison- 
ment OR Fine if passed by a Magistrate, 

{See sections 245 and 258,) 

To the Superintendent {or Keeper) of the Jail at 

Whereas on the day of , 18 , (name of 

prisoner), the 1st, 2nd, 3rd, as the case may be) prisoner in case No. 

of the Calendar for 18 , was convicted before me (name and 

official designation) of the offence of (mention the offence or offences 
concisely) under section (or sections) of the Indian Penal Code (or of Act 
,) -awid was sentenced to (state the pnnishment fully and 

distinctly ) ; 

This is to authorize and require you, the said Superintendent (or 
Keeper), to receive the said {prisoner’s name) into your custody in the said 
jail, together with this warrant, and there carry the aforesaid sentence into 
execution according to law. 

Given under my hand and the seal of the Court, this day of 
,18 . 

(Seal.) (Signature) 


XXX.—Warrant op Imprisonment on Failure to recover Amends 

BY Distress. 

(See section 250.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name and description) has brought against (name and 
description of the accused person) the complaint that (mention it 
concisely), and the same has been dismissed is frivolous (or vexatious), 
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and the ordipr of distoisBal awards paymept by the said (name of 
complainanf) of the sum of rupees as amends ; and whereas 

the said sum has not been paid and cannot be recovered by distress 
of the moveable property of the said (name of complainanf) and an order has 
been made for his simple imprisonment in jail for the period of 
days, unless the aforesaid sum be sooner paid ; 

This is to authorize and require you, the said Superintendent (or 
Keeper), to receive the said (name) into your custody, together with this 
warrant, and him safely to keep in the said jail for the said period of (term 
of imprisonment), subject to the provisions of section 69 of the Indian 
Penal Code, unless the said sum be sooner paid, and on the receipt thereof 
forthwith to set him at liberty ; returning this warrant with an endorsement 
certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal,) (^Signature.) 


XXXI. — Summons to a Witness. 

(See sections 68 and 252.) 

To of 

Whereas complaint has been made before me that of 

has (or is suspected to have) committed the offence of (state the offence 
concisely, with time and place) and it appears to me that you are likely to 
give material evidence for the prosecution ; 

You are hereby summoned to appear before this Court on the 

day of next at ten o’clock in the forenoon, to testify what you 
know concerning the matter of the said complaint, and not to depart thence 
without leave of the Court ; and you are hereby warned that if you shall 
without just excuse neglect or refuse to appear on the said date, a warrant 
will be issued to compel your attendance. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 

XXXIL — Precept to District Magistrate to summon Jurors and 

Assessors. 

QSee section 326.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court-house 
at on the day of next, and the names of 

the persons herein stated have been duly drawn by lot from among those 
named in the revised list of jurors and assessors furnished to this Couit; 
you are hereby required to summon the said persons to attend at the said 
Court of Session at 10 A. M. on the said date, and, within such date, to 
certify that you have done so in pursuance of this precept. 

(Here enter the names of Jurors and Assessors.) 

Given under my hand and the seal of the Court, this day 

of ,18 . 

(Seal.) 


(Signature.) 
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XXXTTT. — Summons to Assessor or Juror. 

(Se« section 828.) 

To (name) of ('place). 

Pursuant to a precept directed to me by the Court of Session of 
requiring your attendance as an Assessor (or a Juror) at the next Criminal 
Session, you are hereby summoned to attend at the said Court of Session, at 
(place) at ten o’clock in the forenoon on the day of 

next. 

Given under my hand and seal of oflSce, this day of , 18 : 

CSeaL') (Signature.^ 

XXXIV. — Warrant of Commitment under Sentence of Death. 

(See section Z74.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at the Session held before me on the day of , 

18 , (name of prisoner), the (1st, 2nd, 3rd, as the case may he) prisoner in 

case No. of the Calendar at the said Session, was duly convicted of the 

offence of culpable homicide amounting to murder under section 
of the Indian Penal Code, and sentenced to suffer death, subject to the 
confirmation of the said sentence by the Court of ; 

This is to authorize and require you, the said Superintendent (or Keep- 
er), to receive the said (prisoner s name) into your custody in the said jail, 
together with this warrant, and him there safely to keep until you shall 
receive the further warrant or order of this Court, carrying into effect the 
order of the said Court. 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Sm/.) {^Signature^ 

XXXV. — Warrant 75f Execution on a Sentence of Death. 

section 381.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name of prisoner), (the 1st, 2nd, 3rd, as the case may be) pri- 
soner in case No. of the Calendar at the Session held before 

mo on the day of , 18 , has been by a warrant of this 

Court, dated the day of , committed to your custody 

under sentence of death, and whereas the order of the Court 

of confirming the said sentence has been received by this 

Court ; 

This is to authorize and require you the said Superintendent (or Keep- 
er), to carry the said sentence into execution by causing the said 
to be hanged by the neck until he be dead, at (time and place of execution), 
and to return this warrant to the Court with an endorsement certifying 
that^the sentence has been executed. 

Given under my hand and the seal of the Court, this day 

of , 18 . 


(Seal) 


(Sign<^ture.) 



852 


THE CODE OF CRIMINAL PROCEDURE. 


[Act X. 


XXXVI— Warrant after a Commutation of Sentence. 

{See sections 381 and 382.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas at a Session^held on the day of , ]8 

{name of prisoner)^ the (1st, 2nd, 3rd, as the case may be) prisoner in case 
No. of the Calendar at the said Session, “was convicted of the 

offence of , punishable under section of the Indian Pe- 
nal Code, and sentenced to , and was thereupon committed to 

your custody ; and whereas by the order of the Court of 

(a duplicate of which is hereunto annexed) the punishment adjudged by 
the said sentence has been committed to the punishment of traVisportation 
for life (or, as the case may be) ; 

This is to authorize and require you, the said Superintendent (or Keep- 
er), safely to keep the said {prisoner s name) in your custody in the said 
jail, as by law is required, until he shall be delivered over by you to the 
firoper authority and custody for the purpose of his undergoing the punish- 
ment of transportation under the said order, 

or 

if the mitigated sentence is one of imprisonment, say, after the ivords 
“ custody in the said jail,” “ and there to carry into execution the punish- 
ment of imprisonment under the said order according to law.” 

Given under my hand and the seal of the Court, this dav of 

, 18 . 

{Seali) {S ignature.) 


XXXVIT — Warrant to levy a fine by Distress and Sale. 

{See section 386.) 

To {name and designation of the Police-oficer oi other person, or per- 
sons, who is or are to execute the warrant.) 

Whereas (name and description of the offender) was on the 
day of 18 , convicted before me of the offence of (mention the 

offence concisely), and sentenced to pay a fine of rupees , and 

whereas the said {name), although required to pay the said fine, has not 
the same or any part thereof ; 

This is to authorize and require you to make distress by seizure of 
any moveable property belonging to the said {name) which may be found 
within the District of ; and, if within (state the number of days or 

hours allowed) next after such distress the said sum shall not be paid {or 
forthwith), to sell the moveable property distrained, or so much thereof as 
shall be suflBcient to satisfy the said fine ; returning this warrant, With an 
endorsement certifying what you have done under it, immediately upon its 
execution. 

Given under my hand and the seal of the Court, this day of 

. ,18 . 

. {Seal) 


{Signature) 
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XXXVIII. — Warrant of Commitment in certain Cases of Contempt 
WHEN A Fine is imposed. 

{See section, 480.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas at a Court holden before me on this day (name and des- 
cri'ption of the offender) 'm t\iQ {or view) of the Court committed 

wilful contempt ; 

And whereas for such contempt the said (name of offender) has been 
adjudged by the Court to pay a fine of rupees , or in default to 

suffer simple imprisonment for the space of {state the number of months or 
days) ; 

This is to authorize and require you, the Superintendent {or Keeper) 
of the said Jail, to receive the said {name of offender) into your custody, 
together with this warrant, and him safely to keep in the said jail for the 
said period of {term of imprisonment) y unless the said fine be sooner 
paid ; and, on the receipt thereof, forthwith to set him at liberty ; re- 
turning this warrant with an endorsement certifying the mannei* of its 
execution. 

Given under my hand and the seal of the Court, tfiis day 

of , 18 . 

(Seal) {Signature,) 


XXXIX.— Magistrate’s or Judge’s Warrant of Commitment of Wit- 
ness REFUSING to ANSWER. 

{See section 485.) 

To {name and designUtion (Tj officer of Court). 

Whereas {name and description) being summoned {or brought before 
this Court) as a witness and this day required to give evidence on an 
inquiry into an alleged offence, refused to answer a certain question {or 
certain questions) put tg him touching the said alleged offence, and duly 
recorded, without alleging any just excuse for such refusal, and for his 
contempt has been adjudged detention ,in .custody for (term of detention 
adjudged) ; 

This is to authorize and require you to take the said {name) into 
custody, and him safely keep in your custody for the space of days unless 
in the meantime he ^hall consent to be examined and to answer the ques- 
tions asked of him, and on the last of the said days, or forthwith on such 
consent being known, to bring him before this Court to be dealt with 
according to law ; returning this warrant with an endorsement certifying 
the manner of its execution. 

Given under my hand and the seal of the Court, this day of 

18 • 

{Seal.) 


45 


( Signature!) 
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XL. — Wabbant of Impbisonment op Failube to pat Maintenance. 

(See section 488.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas ( name, description and address) has been proved before me 
to be possessed of sufficient means to maintain his wife (name) [or his child 
(name), who is by reason of {state the reason) unable to maintain herself 
(or himself)] and to have neglected (or refused) to do so, and an order has 
been duly made requiring the said (name) to allow to his said wife (or 
child) for maintenance the monthly sum of rupees ; and whereas 

it has been further proved that the said ( name) in wilful disregard of the 
said order has failed to pay rupees , being the amount of 

the allowance for the month (or months) of : And thereupon an 

order was made adjudging him to undergo simple (or rigorous imprisonment 
in the said jail for the period of ; 

This is to authorize and require you, the said Superintendent (or 
Keeper), to receive the said ( name) into your custody in the said jail, 
together with this warrant, and there carry the said order into execution 
according to law ; returning this warrant with an endorsement certifying 
the manner of its execution. 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Seal,) (Signature,) 


XLI. — Warrant to enforce the Payment of Maintenance by 
Distress and Sale. 

(See section 488.) 

To (name and designation of the Police-oficer or diner person to exe-^ 
cute the luarrant. 

Whereas an order has been duly made requiring (name) to allow to 
his said wife {or child) for midutenauce the monthly sum of rupees , 

and whereas the said (name) in wilful disregard of the said order has failed 
to pay rupees , being the amount of the allowance for the month 

(or months) of ; 

This is to authorize and require you to make distress by seizure of any 
moveable property belonging to the said (name) which maybe found within 
the district of , and if within (state the number of days or 

hours allowed) next after such distress the said sum shall not be paid (or 
forthwith), to sell the moveable property distrained, or so much thereof aa 
shall be sufficient to satisfy the said sum ; returning this warrant with 
an endorsement certifying what you have done it, immediately upon its 
execution. 

Given under my hand and the seal of the Court, this day of 
,18 . 

(Seal.) 


(Signature) 
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XLII. — Bond and Bail-bond on a preliminary Inquiry before a 

Magistrate. 

(See sections 496 and 499.) 

I, (-name), of ('place), being brought before the Magistrate of (as th^ 
case may charged with the offence of , and required to giv® 

security for my attendance in his Court, and at the Court of Session, if 
required, do bind myself to attend at the Court of the said Magistrate on 
every day of the preliminary inquiry into the said charge, and should the 
case be sent for trial by the Court of Session, to be, and appear, before the 
said Court when called upon to answer the charge against me ; and, in case 
of my making default herein, I bind myself to forfeit to Her Majesty the 
Queen, Empress of India, the sum of rupees 

Dated this day of , 18 . 

(Signature) 


w 

I hereby declare myself (or We jointly and severally declare ourselves 
and each of ns) surety (or sureties) for the said (name) that he shall attend 
at the Court of on every day of the preliminary* inquiry into the 

offence charged against him, and, should the case be sent for trial by the 
Court of Session, that he shall be, and appear, before the said Court to 
answer the charge against him, and in case of his making default therein, 
I bind myself (or we bind ourselves) to forfeit to Her Majesty the Queen, 
Empress of India, the sum of rupees 

Dated this day of , 18 . 

(Signature) 


XLIII. — Warrant to discharge a Person imprisoned on Failure to 

GIVE Security. 

(Sec section 500.) 

To the superintendent (or Keener) of the Jail at (or other 

officer in vjhose custody the person is). 

Whereas (name and description oj prisoner) was committed to your 
custody under warrant of this Court, dated the day of ^ and 

has since with his surety (or sureties) duly executed a bond under section 
499 of the Code of Criminal Procedure ; 

This is to authorize and require you forthwith to discharge the said 
(name) from your custody, unless he is liable to be detained for some other 
matter. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal) 


(Signature) 
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XLIV. — Warrant of Attachment to enforce a Bond. 

{See section 514.) 

To the Police-ofHcer in charge of the Police-station at 

Whereas {name, description and address of person) had failed to 
appear on ((mention the occasion) pursuant to his recognizance, and has 
by such default forfeited to Her Majesty the Queen, Empress of* India, the 
sum of rupees {the penalty in the bond) ; and whereas the said (name of 
person) has, on due notice to him, failed to pay the said sum or show any 
sufficient cause why payment should not be enforced against him ; 

This is to authorize and require you to attach any moveable property 
of the said {nam^ that you may find within the District of , by 

seizure and detention, and if the said amount be not paid within two days, 
to sell the property so attached or so much of it as may be sufficient ro 
realize the amount aforesaid, and to make return of what you have dune 
under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Seal?) (Signature!) 


XLV. — Notice to Surety on Breach of a Bond. 

{See section 514.) 

To of 

Whereas on the day of , 18, you became surety for 

{nam^ of (place) that he should appear before this Court on the 
day of , and bound yourself in default thereof to forfeit the sum of 

aupees to Her Majesty the Queen, Empress of India; and whereas 

the said (name) has failed to appear before this Court, and by reason of such 
default you have forfeited the aforesaid sum of rupees ; 

You are hereby required to pay the said penalty or show cause, within 
days from this date, why payment of the said sum should not be 
enforced against you. 

Given under my hand and the seal of the Court, this day of 

18 . 

(Seal.) (Signature.) 


XL VI. — Notice to Surety of Forfeiture of Bond for Good Behaviour, 

(See section 514.) 

To of 

Whereas on the day of , 18 , you became surety by a 

bond for (name) of (place) that he would be of good behaviour for the 
period of , and bound yourself in default thereof to forfeit the sum 

of rupees to Her Majesty the Queen, Empress of India ; and where- 

as the said (name) has been convicted of the offence of (mention the offence 
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concisely) committed since you became such surety, whereby your security- 
bond has become forfeited ; 

You are hereby required to pay the said penalty of rupees , or 

to show cause within days why it should not be paid. 

Given under my hand and the seal of the Court, this day of , 

18 . 

iSeal^ {Signature.) 


XLVII — Warrant of Attachment against a Surety. 

{See section 514.) 

To 

Whereas {name, description and address) has bound himself as surety 
for the appearance of {mention the condition of the bond), and the said 
{name) has made default, and thereby forfeited to Her Majesty the Queen, 
Empress of India, the sum of rupees {the penalty in the bnod) ; 

This is to authorize and require you to attach any moveable property of 
the said {name) which you may find within the District of , by •seizure 
and detention ; and, if the said amount be not paid within three days, to sell 
the property so attached, or so much of it as may be su fficient to realize 
the amount aforesaid, and make return of what you have done under this 
warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 
18 . 

{Seal) {Signature!) 


XLVIII. — Warrant of Commitment of the surety of an Accused 
Person admitted to Bail. 

• - • section 514.) 

To the Superintendent {or Keeper) of the Civil Jail at , 

Whereas {name and description of surety) has bound himself as a surety 
for the appearance of {state the condition of the bond!) and 

the said {name) has therein made default whereby the penalty 
mentioned in the said bond has been forfeited to Her Majesty the Queen, 
Empress of India ; and whereas the said {name of surety) has, on due notice 
to him, failed to pay the said sum or show any sufficient cause why payment 
should not be enforced against him, and the same cannot be recovered by 
attachment and sale of moveable property of his, and an order has been 
made for his imprisonment in the Civil Jail for {specify the period ) ; 

This is to authorize and require you, the said Superintendent (or Keeper) 
to receive the said {name) into your custody with this warrant and him 
safely to keep in the said jail for the said {term of imprisonment), and to 
return this warrant with an endorsement certifying the manner of its 
execution. 

Given under my hand and the seal of the Court, this day of 
18 . J ^ 

(Seai.) 


{Signature!) 



THE CODE OF CRIMINAL PROCEDURE. 


858 


[Act X. 


.XLIX. — Notice to the Principal of Forfeiture of a Bond to keef 

THE Peace. 

(See section 514.) 

To (name, description and address). 

Whereas OQ the day of 18 , yon entered into a bond not 

to commit, &c. (as in the bond), and proof of the forfeiture of the same haS' 
been given before me and duly recorded ; 

You are hereby called upon to pay the said penalty of rupees , 

or to show cause before me within days why payment of the same 

should not be enforced against you. 

Dated this day of , 18 . 

(Seal) (Signature.) 


L. — Warrant to attach the Property of the Principal on Breach 
OF A Bond to keep the Peace. 

(See section 514.) 

To (name and designation of Police-officer) at the Police-station of 

Whereas (name and description) did on the day of , 

18 , enter into a bond for the sum of rupees , binding himself 

not to commit a breach of the peace, &c. (as in the bond), and proof of 
the forfeiture of the said bond has been given before me and duly recorded ; 
and whereas notice has been given to the said (name) calling upon him to 
show cause why the said sum should not be paid, and he has failed to do so 
or to pay the '^aid sum ; 

This is to authorize and require you to attach by seizure moveable 
property belongins: to the said (name) to the value of rupees which 

you may find within the District of .. and, if the said sum be not 

paid within , to sell the property so attached, or so much of it as 

may be sufficient to realize the same ; and to make return of what you have 
done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day of , 

18 . 

(Seal) (Signature) 


LI — Warrant of Imprisonment on Breach of a Bond to keep the 

Peace. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas proof has been given before me and duly recorded that (name 
and description) has committed a breach of the bond entered into by him 
to keep the peace, whereby he has forfeited to her Majesty the Queen, 
Empress of India, the sum of rupees ; and whereas the said 

(name) has failed to pay the said sum or to show cause why the said sum 
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should not be paid, althousfh duly called upon to do so, and payment thereof 
cannot be enforced by attachment of his moveable property, and an order 
has been made for the imprisonment of the said (name) in the Civil Jail 
for the period of (term of imprisonment ) ; 

This is to authorize and require you, the said Superintendent (or 
Keeper) of the said Civil Jail, to receive the sarid (name) into your custody, 
together with this warrant, and him safely to keep in the said jail for the 
said period of (term of imprisonment ) ; and to return this warrant with an 
endorsement certifying the manner of its execution. 

Given under ray hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


LIL — Warrant of Attachment and Sale on Forfeiture of Bond 
FOR Good Behaviour. 

(See section 514.) 

To the Police-officer in charge of the Police-station at 

Whereas (name, description and address) did on the day of 

,18 , give security by bond in the sum of rupees for the 

good heh-dvio\ir of (name, d^c., of the princi 2 ')al), and proof has been given 
before me and duly recorded of the commission by the said (name) of the 
offence of , whereby the said bond has been forfeited ; and 

whereas notice has beeu o-iven to the said (name) calling upon him to show 
cause why the said sum should not be paid, and he has failed to do so or to 
pay the said sum ; 

This is to authorize and require you to attach by seizure moveable pro- 
perty belonging to the said (name) to the value of rupees which you 

may find within, thotljistrict^of , and, if the said sum be not paid 

within , to sell the property so attached, or so much of it as may 

be sufficient to realize the same, and to make return of what you have 
done under this warrant immediately upon its execution. 

Given under my hand and th e seal of the Court, this day of 

,18 . 

(Seal) (Signal are) 


LIIL— Warrant of Imprisonment on Forfeiture of Bond for Good 

Behaviour. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name, description and address) did on the day of 

, 18 , give 8 ecurity by bond in the sum of rupees for 

the good behaviour of (name, iso., of the principal), and proof of the breach 
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of the said bond has been given before me and duly recorded, whereby the 
said (name) has forfeited to Her Majesty the Queen, Empress of India, the 
sum of rupees ; and whereas he has failed to pay the said sum 

or to show cause why the said sum should not be paid, although duly called 
upon to do so, and payment thereof cannot be enforced by attachment of his 
moveable property, and an or-der has been made for the imprisonment of 
the said (name) in the Civil Jail for the period of (term of imprisonment ) ; 

This is to authorize and require you, the said Superintendent (or 
Keeper), to receive the said (name) into your custody, together with this 
warrant, and him to keep in the said jail for the said period of (term of 
imprisonment ) ; returning this warrant with an endorsement certifying the 
manner of its execution. 

Given under my hand and the seal of the Court, this day o^ 

,18 . 

(Seal) (Signature. ) 



THE 


UNREPEALED REGULATIONS 

OF THE 

BENGAL CODE. 

REGULATION I OF 1793. 


A Regulation for enacting into a Regulation, certain Articles of a 
Proclamation hearing date 22nd March, 1793 , — Passed by the 
Governor-General in Council, on the 1st May, 1793, corresponding 
%vith the 21st Bysaah 1200 Bengal era ; the 6th Bysaak 1200 Fussily ; 
the 21st Bysaah 1200 Willaity ; the 6th Bysaah 1860 Sumbat ; and the 
19th Ramzaan 1207 Eiger ee. 

1. The following articles of the proclamation relative to the limitation 
Preamble public demand upon the lands, addressed by 

’ the Governor-General in Council to the zemin- 

dars, independent taloohdars, and other actual proprietors of land paying 
revenue to Government, in the provinces of Bengal, Behar, and Orissa, are 
hereby enacted into a regulation, which is to have force and effect from the 
22nd March 1793, the date of the Proclamation. 


PROCLAMATION. 

IL Art. I. — In the original regulations for the decennial settlement 
^ ^ of the public revenues of Bengal, Behar, and Orissa, 

deelared conditionally per- passed for those provinces respectively, on the 18th 
manent by the original September 1789, the 25th November 1789, and 
regulations. lOrh February 1790, it was notified to the pro- 

prietors of land with or on behalf of whom a settlement might be concluded, 
that the jumma assessed upon their lands under those regulations, would 
be continued after the expiration of the ten years, and remain unalterable 
for ever, provided such iContinuance should meet with the approbation of the 
Honourable Court of Directors for the affairs of the East-India Company, 
and not otherwise. 


III. Art. II, — The Marquis Cornwallis, Knight of the most noble 

r G neral in Garter, Governor-General in Council, 

CouncU empowered to de” notifies to all zemindars, independent taloohdars 

dare the jumma assessed and other actual proprietors of land paying revenue 
upon the lands under those to Government, in the provinces of Bengal, Behar, 
regulations, xe or ever. Orissa, that he has been empowered by the 

Honourable Court of Directors for the affairs of the East India Company, 
to declare the jumma, which has been, or may be, assessed upon their lands 
under the regulations abovemen tinned, fixed for ever. 

IV. Art. III. — TThe Governor-General in Council accordingly declares 

_ A S.X. to the independent taioo/cdars, and other 

l.i^Sr^r“^etor“w°th or actual proprietors of land, with or on behalf of whom 
on behalf of whom a settle- a settlement has been concluded under the regula- 
ment has been concluded, tions abo.ve mentioned, that at the expiration of the 
ec are xe or ever, term of the settlement, no alteration will be made 


in the assessment which they have respectively engaged to pay, but that 
they, and their heirs, and lawful successors, will be allowed to* hold their 
estates at such assessment for ever. 


46 



S62 


REGULATION I OF 1793. 


Art IV. — The lands of some zemindara^ independent tahokdarB, 
and other actual proprietors of land, .having been 
held hhm, or let in farm, in consequence of their 
refusing to pay the assessment required of them 
under the regulations abovementioned, the Gov- 
ernor-General in Council now notifies to the zemin^ 


V. 


Jumma which may be 
hereafter agreed to by the 
proprietors whose lands are 
held Jihas, or let in farm, 
declared fixed for ever. 


darUt independent taloohdars, and other actual proprietors of land, whose 
lands are held khaa, that they shall be restored to the management of their 
lands, upon their agreeing to the payment of the assessment which has been, 
or may be required of them, in conformity to the regulations above-men- 
tioned; and that no alteration shall afterwards be made in that assessment, 
but that they, and their heirs, and lawful successors, shall be permitted to 
hold their respective estates at such assessment for ever ; and he declares 
to the zemindars, independent talooJcdars, and other actual proprietors of 
land, whose lands have been let in farm, that they shall not regain posses- 
sion of their lands, before the expiration of the period for which they have 
been farmed (unless the farmers shall voluntarily consent to make over to 
them the remaining term of their lease, and the Governor-General in 
Council shall approve of the transfer) but that at the expiration of that 
periodMupon their agreeing to the payment of the assessment which may 
be required of them, they shall be reinstated, and that no alteration shall 
afterwards be made in that assessment, but that thev, and their heirs, and 
lawful successors, shall be allowed to hold their respective estates at such 
assessment for ever. 

VI. Art. V. — In the event of the proprietary right in lands that are, 
r 4 . u- 1,1 ^ u or may become, the property of Government, being 
longingtoGovernmentmay transferred to individuals, such individuals, and 
be transferred to individu- their heirs, and lawful successors, shall be permitted 
als, declared fixed for ever. lands at the assessment at which they 

may be transferred for ever, 

VIL Art. VI. — It is well known to the zemindars, independent 
Assessment in former ^'^^oohdavs, and other actual proprietors of land, as 
times liable to variation at well as to the inhabitants of Bengal, Behar, and 
the discretion of Govern- Orissa, in general, that, from^ the earliest times, 
until the present peridd, the public assessment upon 
the lands has never been fixed, but that, according to established usage and 
custom, the rulers of these provinces, have from time to time, demanded an 
increase of assessment from the proprietors of land ; and that, for the 
purpose of obtaining this increase, not only frequent investigations have 
been made to ascertain the actual produce of their estates, but that it has 
been the practice to deprive them of the management of their lands, and 
either to let them in farm, or to appoint officers on the part of Government 
to collect the assessment immediately from the ryots. The Honourable 
Court of Directors, considering these usages and measures to be detrimen- 
f fv n * prosperity of the country, have, with a 

Bireotora^ for abolisMng to promote the future ease-and happiness of the 

this usage, and fixing the people, authorized the foregoing declarations ; and 
a^M^ent, which is de- the zemindars, independent talookdars, and other 
Ltare Government.^ actual proprietors of land, with or on behalf of whom 

a settlement has been, or may be, concluded, are 
to consider these orders fixing the amount of the assessment, as irrevoca- 
ble, and not liable to alteration by any persons whom the Court of Directors 
may hereafter appoint to the administration of their affairs in this 
country. 
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The Oovernor-General in Council trusts thaft the proprietors of land,. 
Proprietors expected to 8®“8ible of the benefits conferred upon them by the 
Improve their estatcB, in public assessment bein^ fixed for ever, will exert 
consequence of the profits themselves in the cultivation of their lands, under 
being secured to them. certainty that they will enjoy exclusively the 

fruits of their own good management and industry, and that no demand 
will ever be made upon them, or their heirs, or successors, by the present, or 
any future Government, for an augmentation of the public assessment, in 
consequence of the improvement of their respective estates. 

To discharge the revenues at the stipulated periods without delay or 
Conduct to be observed evasion, and to conduct themselves with good faith 
by the proprietors of land and moderation towards their dependent "tcLl/OolcdcLVS 
towards their dependent and Tyots, are duties at all times indispensably 
taloohdars and ryots, required from the proprietors of land ; and a strict 

observance of those duties is now more than ever incumbent upon them, in 
return for the benefits which they will themselves derive from the orders 
now issued. The Governor-General in Council therefore expects, that the 
proprietors of land will not only act in this manner themselves towards 
their dependent talooJcdcb'^s and ryotSy but also enjoin the strictest adhe- 
rence to the same principles, in the persons whom they may appoint ta collect 
No claims for remissions the rents from them. He further expects, that with- 
or suspensions to be ad- out deviating from this line of conduct, they will 
mitted on any account. regularly discharge the revenue Tn all seasons; and 
he accordingly notifies to them, that in future no claims or applicatious, 
for suspensions, or remissions, on account of drought, iuundation or other 
calamity of season, will be attended to, but that in the event of any zemindar ^ 
independent talookdaVy or other actual proprietor of land, with or on behalf 
of whom a settlement has been, or may be, conckided, or his or her heirs, or 
successors, failing in the punctual discharge of the public revenue which has 
Lands of proprietors to been, or may be, assessed upon their lands under 
be invariably sold for ar- the abovementioned regulations, a sale of the whole 
rears. of the lands of the defaulter, or such portion of them 

as may be sufficient to make good the arrear, will positively, and invariably 
take place. • - • % 

VIII. Art. VIL — To prevent any misconstruction of the foregoing 
articles, the Governor-General in Council thinks it necessary to make the 
following declarations to the zemindars, independent taloohdars, and other 
actual proprietors of land. 

First It being the duty of the ruling power to protect all classes of 
people, and more particularly those who from their 
^Ihey situation are most helpless the Governor-General 
may think necessary for the m Council Will, whenever he mav deem it proper, 

welfara of the dependent enact such regulations as he may think necessary 

torT^andi^ proprietors^not protection and welfare of the dependent 

to withhold tL revenue tolookdars, T^ots, and other cultivators of the soil, 
on that account. • and DO zemindar, independent talookdar, or other 

actual proprietor of land, shall be entitled on this account to make any objec- 
tion to the discharge of the fixed assessment, which they have respectively 
agreed to pay. 

Second. The Governor-General in Council having on the 28th July 
1790, directed the sayer collections to be abolished, 
ni4“b“*®dafteJ‘“8tab‘ a full compensation was granted to the proprietors- 
lished to belong exclusive- of land, for the loss of revenue sustained by them ia 

ly to Government. consequence of this abolition ; and he now declares 
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^hat if he should hereafter think it proper to re-establish the aayer collec- 
tions, or any other internal duties, and to appoint officers 00 *^ the part of 
Government to collect them, no proprietor of land will be admitted to any 
participation thereof, or be entitled to make any claims for remissions df 
assessment on that account. 


Third. The Govenor-General in Council will impose such assessment 
thatmaybeas- may deem equitable on all lands at present 

BBssed on alienated lands alienated and paying no public revenue, which have 
to belong exclusively to been, or may be, proved to be held under illegal or 
Government. invalid titles. The assessment so imposed will 

belong to Government, and no proprietor of land will be entitled to any 
part of it. 

Fourth. The jumma of those zemindars, independent taloohdars, 
. , j other actual proprietors of land, which is de- 

or*^onty recSby pro*^ the foregoing articles, h to be con- 

prietorB'tvhoseywmmeijisde- sidered entirely unconnected with, and exclusive of 
dared fixed, resumable by any allowances which h^ve been made to them in 
Government. adjustment of their jumma, for keeping up 

thanahs, or police establishments, and also of the produce of any laud 
which thev may have been permitted to appropriate for the same purpose ; 
and the Governor-General in Council reserves to himself the option of 
resuming the whole or part of such allowances, or produce of such lands, 
according as he may think proper, in consequence of his having exonerated 
the proprietors of land from the charge of keeping the peace, and appointed 
officers on the part of Government to superintend the police of the country, 
Allowance that may be The Governor-General in Council however declares, 
BO resumed not to be added that the allowances, or produce of lands, which may 
to the but to be be resumed, will be appropriated to no other pur- 

appuJ^ole'T/to thl^po“e^ P®®® defraying the expense of the police ; 

and that instructions will be sent to the collectors, 
not to add such allowances, or the produce of such lands, to the jumma of 
the proprietors of land, but to collect the amount from them separately. 

Fifth. Nothing contained in this proclamation, shall be construed to 


- . , render the lands of the several .descriptions of dis- 

proprietoM °not ^l?aWe to qualified proprietors, specified in the first article of 
sale for arrears of assess- the Regulations regarding disqualified landholders, 
mentaccruin^r whilst they passed on the 15th July 1791, liable to sale for any 
r^n^riLm.^ arrears which have accrued, or may accrue, on the 

fixed jumma that has been, or may be, assessed upon 
their lands under the above-mentioned Regulations for the decennial settle- 
ment, provided that such arrears have accrued, or may accrue, during the 
time that they have been, or may be, dispossessed of the management of their 
lands, under the said Regulations of the 15th July 1791. It is to be un- 
derstood however, that whenever all or any of the descriptions of disqualified 
landholders specified in the first article of the last- mentioned Regulations, 
shall be permitted to assume, or retain, the manageraebt of their lands in 


consequence of the ground of their disqualification no longer existing, or of 
the Governor-General in Council dispensing with, altering, or abolishing 
those Regulations, the lands of such proprietors will be held responsible for 
the payment of the fixed ^mma, that has been, or may be, assessed thereon, 
from the time that the management may devolve upon them, in the same 
manner as the lands of all actual proprietors of land who are declared quali- 
fied for the management of their estates, and also of all actual proprietors 
who are unqualified for such management, by natural or other disabilities, but 
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do not come within the descriptiona of disqualified landholders specified 
in the first sSrticle of the Regulations of the 15th July 1791, are, and will 
be held answerable for any arrears that are, or may become, due from them, 
on the fixed jurr/ma which they, or any persons on their behalf, have 
engaged, or may engage, to pay under the above-mentioned Regulations for 
the decennial settlement. 

IX. Art, VIII. — That no doubt may be entertained, whether proprie- 

Pro r’etors declared ri- entitled, under the existing Regula- 

vileg^^^^to^\ranlfe7 their tions, to dispose of their estates without the previous 
lands without the sanction sanction of Government, the Governor-General in 
of Government. Council notifies to the zemindars, independent 

talookdars, and other actual proprietors of land, that they are privileged to 
transfer to whomsoever they may think proper, by sale, gift, or otherwise, 
their proprietary rights, in the whole, or any portion, of their respective 
estates, without applying to Government for its sanction to the transfer, and 
that all such transfers will be held valid, provided that they be conformable 

j XU X r u to the Mahomedan or the Hindoo laws, (according 

Provided the transfer be ... . r ? 

conformable to law, and ^s the religious persuasions ot the parties to each 

not contrary to any exist- transaction, may render the validity of it de^ermin-* 
ing regulation. \yy former or the latter code,) and that they 

be not repugnant to any Regulations now in force, which have been passed 
by the Brilish administrations, or to any Regulations that they may here- 
after enact. 

X. Art. IX. — From the limitation of the public demand upon the 

lands, the net income, and consequently the value 
the fixed &m?oTpoZnl (in^lependeot of increase of rent obtainable by im- 
of estates, in the event of provements,) of any landed property for the assess- 
their being disposed of at merit on which a distinct engagement has been or 

b^the "SprieVora“lud''on entered into between Government and the 

shares of estates divided proprietor, or that may be separately assessed 
amongst the joint pToprie- although included in one engagement with other 

dfivisiTbc/ng n™t"fii“ to estates belonging to the same proprietor, and which 
the collector, or other may be offered for public or private sale entire, will 
prescribed officer, and •the. always be ascertainable by a comparison of the 
eT^ed^foT^ever! ’ amount of the fixed yumma assessed upon it (which, 

agreeably to the foregoing declarations, is to remain 
unalterable for ever, to whomsoever the property may be transferred,) with 
the whole of its produce, allowing for the charges of management. But it 
is also essential, that a notification should be made of the principles upon ' 
which the fixed assessment charged upon any such estate, will be apportion- 
ed on the several divisions of it, in the event of ’the whole of it being trans- 
ferred by public or private sale, or otherwise, in two or more lots, or of a 
portion of it being transferred in one, or in two or more lots, or of its being 
joint property, and a division of it being made amongst the proprietors ; 
otherwise, from the want of a declared rule for estimating the proportion of 
the fixed Jumma with which the several shares would be chargeable in such 
cases, the real value of each share would be uncertain, and consequently 
the benefits expected to result from fixing the public assessment upon the 
lands, would be but partially obtained. The Governor-General in Council 
has accordingly prescribed the following rules for apportioning the fixed 
assessment in the several cases abovementioned ; but as Government might 
sustain a considerable loss of revenue by disproportionate allotments of the 
assessment, were the apportioning of it in any of the cases above specified 
to be left to the proprietors, be requires that all such transfers or divisions 
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as may be made by the private act of the parties themselves, be notified ta 
the collector of the revenue of the ziUah in which the lands ma/be situated,, 
or such other officer as Government may in future prescribe, in order that 
the fixed assessed upon the whole estate, may be apportioned on the 

several shares in the manner hereafter directed, and that the names of the 
proprietors of each share, and the jumma charged thereon, may be entered 
upon the public registers, and that separate engagements for the payment 
of the jViTnma assessed upon each share, may be executed by the proprietors, 
who will thenceforward be considered as actual proprietors of land. And 
the Governor-General in Council declares, that If the parties to such trans- 
fers or divisions shall omit to notify them to the collector of the revenue 
of the zillah, or such other officer as may be hereafter prescribed for the 
purposes before mentioned, the whole of such estate will be held responsi- 
ble to Government for the discharge of the fixed yumma assessed upon it, in 
the same manner as if no such transfer or division had ever taken place. 

1 . 4 . 1 . « c A The Governor-General in Council thinks it necessary 

But the transfer of de- - ^ r j i 

pendent talooka, not to af- further to notify, in education of the declara- 

fect the righte or claims of tions contained in this article, (which are conform- 
Govemmentinany respeet. able to the principles of the existing Regulations,) 
that if iny zemindar^ independent talookdar, or other actual proprietor of 
land, shall dispose of a portion of his or her lands as a dependent talooh, the 
jumma which maj' be stipulated to be paid by the dependent taloohdar, 
will not be entered upon the records of Government, nor will the transfer 
exempt such lands from being answerable, in common with the remainder 
of the estate, for the payment of the public revenue assessed upon the whole 
of it, in the event of the proprietor or his or her heirs or successors falling 
in arrear from any capse whatever, nor will it be allowed in any case to 
affect the rights or claims of Government, any more than if it had never 
taken place. 

First In the event of the whole of the lands of a zemindar, indepen* 
dent tahokdar, or other actual proprietor of land, with or on behalf of whom 
a settlement has been or inay be concluded, under the regulations above- 
mentioned, being exposed to public sale by the order of the Governor- 
General in Council, for the discharge .. of arrears of assessment, 
or in consequence of the decision of a court of justice, in two or 
more lots, the assessment upon each lot, shall be fixed at an amount which 
shall bear the same proportion to its actual produce, as the fixed assessment 
upon the whole of the lands sold, may bear to the whole of their actual pro- 
duce. This produce shall be ascertained in the mode that is or may bo 
prescribed by the existing Regulations, or such other Regulations as the 
Governor-General in Council may hereafter adopt, and the purchaser or 
purchasers of such lands, and his, or her, or their heirs and lawful successors,, 
shall hold them at the jnmma at which they may be so purchased for 
ever. 

Second, — When a portion of the lands of a zemindar ^ independent 
taJLookdar, or other actual proprietor of land, with or on behalf of whom a 
aettlement has been, or may be concluded, under the Regulations before 
mentioned, shall be exposed to public sale by order of the Governor-General 
in Council, for the liquidation of arrears of assessment, pursuant 
to the decision of a court of justice, the assessment upon such lauds, 
if disposed of in one lot, shall be fixed at an amount which shall 
bear the same proportion to their actual produce, as the fixed assessment 
upon the whole of the lands of such proprietor, including those disposed of,, 
may bear to the whole of their actual produce. If the lands sold shall be 
disposed of in two or more lots, the assessment upon each lot shall be fixed 
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Bt an amount, which shall bear the same proportion to its actual produce, 
as the fixed assessment upon the whole of the lands of such proprietor, 
including those sold, may bear to the whole of their actual produce. The 
actual produce of the whole of the lands of such proprietor, whether the 
portion of them which may be sold be disposed of in one or in two ‘or more 
lots, shall be ascertained in the mode that is or may be prescribed by the 
existing Regulations, or such other regulations as the Governor-General in 
Council may hereafter enact, and the purchaser or purchasers of such lands, 
and his, or her, or their heirs or successors, will be allowed to hold them 
at the jumma at which they may be so purchased for ever ; and the remain- 
der of the public yumma, which will consequently be payable by the 
former proprietor of the whole estate on account of the portion of it that 
may be left in his or her possession, will continue unalterable for ever. 

Third, When a zemindar, independent talookdar, or other actual 
proprietor of land, with or on behalf of whom a settlement has been or may 
be concluded, shall transfer the whole of his or her estate, in tw’o or more 
distinct portions, to two or more persons, or a portion thereof to one person, 
or to two or more persons in joint property, by private sale, gift, or other- 
wise, the assessment upon each distinct portion of such estate so transferred, 
shall be fixed at an amount which shall bear the same proportion to its 
actual produce, as the assessment upon the whole of the estate of the 
transferring proprietor, of which the whole or a portion • may be so trans- 
ferred, may bear to the whole of its actual produce. This produce shall be 
ascertained in the mode that is or may be prescribed in the existing Regula- 
tions, or such other Regulations as Government may hereafter adopt, and 
the person or persons to whom such lands may be transferred, and his, or 
her, or their heirs and lawful successors, shall hold them at the jumma at 
which they may be so transferred, for ever : and, where only a portion of such 
estates shall be transfen ed the remainder of the public jumma which will 
consequently be payable by the former proprietor of the whole estates on 
account of the lands that may remain in his or her possession, shall be 
continued unalterable for ever. 


Fourth, Whefie,ver a^ division shall be made of lands, the settlement 
of which has been or may be concluded with, or on behalf of the proprietor 
or proprietors, and that are or may become the joint property of two or 
more persons, the assessment upon each share, shall be fixed at an amount, 
w'hich shall bear the same proportion to its actual produce, as the fixed 
jumma assessed upon the whole of the estate divided, may bear to the 
whole of its actual produce. This produce shall be ascertained in the mode 
that is or may be prescribed by the existing Regulations, or such other 
Regulations as the Governor-General in Council may hereafter adopt, and the 
sharers, and their heirs and lawfull successors, shall hold their respective 
shares at the jumma which may be so assessed upon them for ever. 


Rules for adjusting the 
junma of lands held khas, 
or let in farm, in the event 
of the whole or any part of 
them beiog disposed of by 
public sale, or private 
transfer or divided amongst 
the proprietors, and the 
JumpM so adjusted declared 
fixed for ever. 


XL Art. X. — The following rules are prescribed 
respecting the adjustment of the assessment on the 
lands of zemindars, independent talookdars, and 
other actual proprietors of land, whose lands are or 
may be held khas or let in farm, in the event of 
their being disposed of by public sale, or trans- 
ferred by any private act of the proprietor, or of 
their being joint property, and a division of them 
taking place amongst the proprietors. 
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First If the whole, or a portion, of tho lands of a zemindar, indepen- 
dent talookdar, or other actual proprietor of land, who may not'have agreed 
to the payment of the assessment proposed to him or her under the Regula- 
tions aboved-meutioned, and whose lands are or may be held khas, or let in 
farm, shall be exposed to public sale, in one or in two or more lots, pursuant 
to the decree of a court of justice, such lands, if khas, shall be disposed of at 
whatever assessment the Governor-General in Council may deem equitable, 
and the purchaser or purchasers of such lands, and his or her or their heirs 
and lawful successors, shall hold the lands at the assessment at which they 
may be so purchased for ever. If the lands, at the time of their being 
exposed to sale, shall be held in farm, and shall be put up in one or in two 
or more lots, they shall be disposed of under the following conditions. The 
purchaser or puchasers, shall receive during the unexpired part of the term 
of the lease of the farmer, whatever such proprietor shall have been entitled to 
receive in virtue of his or her proprietary rights, on account of the lands so 
purchased, and such purchaser or purchasers, shall engage to pay at the ex- 
piration of the lease of the farmer, such assessment on account of the lands 
as Government may deem equitable. The sum to be received by the pur- 
chaser or purchasers during the unexpired part of the term of the lease of 
the farmer, and the Jumma to he paid by such purchaser or purchasers after 
the expiration of the lease, shall be specified at the time of the sale, and 
such purchaser or purchasers, and his or her or their heirs and lawful succes- 
sors, shall be allowed to hold the lands at the assessment at which they 
may be so purchased for ever. 

Second. If a zemindar, independent talookdar, or other actual pro- 
prietor of land, whose lands are or may be held khas, or let in farm, shall 
transfer by private sale, gift, or otherwise, the whole or a portion of his or 
her lands in one, or in two or more lots, the person or persons to whom the 
lands may be so transferred, shall be entitled to receive from Government, 
(if the lands are held khas), or from the farmer, (if the lands are let in farm) 
the maliconnah to which the former proprietor was entitled on account of 
the lands so transferred. Persons to whom such lands may be so transferred, 
will stand in the same predicament as the zemindars, independent talook- 
dars, or other actual proprietors of land, mentioned ih*the fourth article, 
whose lands are held khas, or have been let in farm, in consequence of their 
refusing to pay the assessment required of them under the before-mentioned 
Regulations for the decennial settlement, and the declarations contained 
jQ that article, are to be held applicable to them. 

Third. In the event of a division being made of lands that are or may 
become, the joint property of two or more persons, and which are or may 
be held khas or let in farm, the proprietors of the several shares will stand 
in the same predicament with regard to their respective shares as the 
zemindars, independent talookdars and other actual proprietors of land 
specified in the fourth article, whose lands have been let in farm, or are 
held khobs, in consequence of their having refused to pay the assessment 
required of them under the beforementioned Regulations for the decennial 
settlement, and the declarations contained in that article are to be consi- 
dered applicaule to them. 
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EEGULATION VIII OP 1793. 

A Regulation for re-enacting with Modiiicatiom and Amendments, the 
Rules for the decennial Settlement of the public Revenue payable from 
the Lands of the Zemindars, independent Talookdars, and other actual 
Proprietors of Land, in Bengal, Behar, and Orissa, passed for those 
Provinces respectively on the ISth September 1789, the 25th November 
17 S9, and the 10th February 1790, and subsequent dates , — Passed by 
the Governor-General in Council, on the 1st May 1793 ; corresponding 
with the 21st Bysaak 1200 Bengal era ; the Qth Bysaak 1200 Fussily ; 
the 21s^ Bysaak 1200 Willaity; the 6th Bysaak 1850 Sumbut and the 
19th Ramzaan 1207 Higeree. 

I to III. (Repealed by Act XVI of 1874). 

Settlement nnderoertain settlement, under certain restrictions 

testrictions, to be conclud- and exceptions hereafter specihed, shall be conclud- 
ed with the actual pro- ed with the actual proprietors of the soil, wbat- 
prietors of the soil. denomination, whether zemindars, talookdars, 

or chowdhries. 

V. to XIL (Repealed by Act XVI of 1874). 

XIII. Talookdars, whose talooks have been ordered to be separated, are 
Order for the separation not to be permitted to pay the revenue assessed 

of independent taloohs, to upou their lands, through the zemindars, or other 
be considered as positive. actual proprietors of estates, as heretofore. 

XIV. Talookdars, who in consequence of the rules in sections 5 and 9, 
Separated talooMar, to '"ay be separated from the zemindars, or other ac- 

pay their revenue imme- tual proprietors of estates through whom they here- 
diatelyinto the collector’s tofore paid their revenues, are to pay their revenue 
JXr“cMer‘in'’Vh“ch“«7L‘ >•> future immediately into the Collector’s treasury, 
sildars are to be appointed, except in districts, where from the number of talooics, 
to receive it. Or Other cause, this mode would be attended with 

considerable inconvenience, in which case tehsildars, or Native Collectors, 
are to be appointed to receive the revenue of the talooks in such districts. 

XV. Zemindars, or other actual proprietors of land, from whose 

zemindar ees, or estates, talooks may be separated, 
may se- shall not be appointed tehsildars to receive the 
parated, shall not be ap- revenue of the tolooks SO separated, but the office 
pointed tMldars, of tehsildar shall in every instance be given to some 

be^givlnfa^nd otht3r person of character and responsibility, and 

incident to it, how to be the whole expense of it is to be defrayed by Govera- 
defrayed. , ment. 

XVL to XVIIL (Repealed by Act XII of 1876). 

XIX. Istemrardars, however, who have not got possession of their lands 
Dcscriction of i^temrar- to the exclusion, or without the consent of the actual 
dant to be considered as proprietors, as the mocurrereedars mentioned in 
PQttah talookdars. Section 18, are supposed to have done, but hold them 

of the proprietors on pottah, or lease, are to be considered as a species of 
pottah talookdars, and the settlement is to be made with them as hereafter 
specified. 


47 
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XX. The exceptions to the General order for the conclusion of the 
_ f f fi, decennial settlement with the actual proprietors of 

al ordero forVe concfuSon the Soil, contained in section 4, include the following 
of the decennial settlement descriptions of persona : females, (excepting those 
proprietors whom the Govern or- General in Council may judge 
competent to the management of their own estates ) 
minors, idiots, lunatics, or others rendered incapable of managing their lands 
by natural defects or infirmities of whatever nature ; provided, however, 
with regard to the whole of these descriptions, that they are not partners in 
the zemindareea, independent talooks, or other estates held by them, with 
others of a different description, in which case, themselves or guardians are 
allowed, with their partners, to engage for the settlement of their lands, and 
elect a joint manager, under the restrictions hereafter mentioned. 


Lands of proprietors in- 
cluded in the abo^e excep- 
tions to be managed by 
persons appointed by Go- 
vernment. 


XXL The lands of disqualified proprietors com- 
ing within the above descriptions, are to be managed 
for the benefit of the proprietors, by persons ap- 
pointed to the trust by Government. 


XXIL A further exception has been made to proprietors in balance to 
Further exception with Goverpment, and unable to pay the arrears due from 


respect to proprietors of 
land in balance to Govern- 
ment, and unable tc pay 
the arrears due from them. 

XXIII to XXY. 


them ; in which instances, no settlement is to be 
concluded with the defaulting proprietors, but their 
lands are to be let in farm, or held kkas, for a period 
of three years at the discretion of the Collector. 

(Repealed by Regulation XVII of 1805.) 


Determination of the ma- 
jority of the proprietors to 
be binding on the remaind- 
er, in agreeing to the jurri’ 
ma of undivided estates. 
But the sharers, if dissa- 
tisfied, may obtain a divi- 
sion of their lands. 


XXVI. The determination of the majority of the 
proprietors present, under the restrictions specified 
in section 23, is also to be binding on the remainder, 
in agreeing, or disagreeing to the jumma proposed 
for undivided estates ; the sharers however, if dissatis- 
fied, may obtain a division of their lands, and a 
proportionate allotment of the revenue assessed 
thereon, but at their own expense. 


XXVII. When a portion of land stands in the joln*b names of several 
Rules respecting the set- proprietors or of one for many, but each proprietor 
tlement of land standing has hid separate share in his own possession and 
4n the joint names of seve- management or in that of an agent for him, the 

ior many?\aS proprietor Settlement is to be made for each share with the 
having his separate share person in possession, and his land to be held exclu- 
in his own possession. sively responsible for the revenue assessed upon it. 

XXVIII, XXIX. (Repealed by Act XII of 1876). 

XXX. Where the property in lands is disputed, the settlement is to 
Settlement of disputed be made with the proprietor in possession, under an 

estates to be made with the express declaration, that he is nevertheless liable to 
proprietor in possession. claims upon the estate, which is to be transfer- 

able to any other person to whom the property may be subsequently 
adjudged. 

XXXI. If a case should occur, in which none of the claimants shall 

Mode to be observed in ^®®“ P»^jo«sIy in possessiou, they are to be 

eases where none of the allowed to appoint a manager until their claims 
daimants shall have been shall have been determined in the dewanny adawlut 
j^Viously in possession. zUlah : but if they should not agree to a 

manager, the lands are to be held khas, and the surplus produce, after dis- 
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and canoongoes. and public 
pensions, paid by land- 
nolders, to be added to the 
jumma^ and m future paid 
by the collectors under 
certain restrictions. 


charging the revenue, is to be kept in deposit until the right of property 
shall be adjudged. 

Rules for the Bettiement, , Where disputes exist concerning the 

incases where disputes ex- boundaries of land, they are to be left to be adjusted 
ist concerning the bounda- in the dewanny adawlwt, and the settlement is to 
ties of lands. made in the mean time for the lands in posses- 

sion of the disputing parties respectively. 

XXXIIL The special rules for fixing the assessment of the three pro- 
Rules for fixing the as- vinces respectively, adapted to the local circura- 
aessment pointed out. stances of each, commence with section 68, and the 

following general rules have been prescribed in addition thereto. 

XXXIV. The allowances of the cauzies and canoongoes, heretofore 
Allowances of cauzies P^id by the landholders, as well as any public pen- 
and canoongoes. and public sions, hitherto paid through the landholders, are to 

CdlrMo^’added to^h^ J*® added to the amount of the jwmma, and in 
jumma, and m future paid future paid bv the Collectors of the revenue of the 
by the collectors under several on the part Government, Under the 

certain restrictions. rules and restrictions laid down for their guidance 

with regard to such payments, in the resolutions passed by the Governor- 
General in Council on the 10th June 1791, and re-enacted with modifications 
by Regulation XXIV, 1793.* 

XXXV. The assessment is to be fixed exclusive and independent o^ 
The assessment to be fix- ^11 duties, taxes, and other collections, known under 
ed exclusive of with the general denomination of sa^er ; the collections 

gnnjes hauls, bazars situated 
Calcutta, and to certain within the limits of the town of Calcutta excepted, 
other articles of collection and excepting also the collections confirmed to the 
confirmed. proprietors and holders, of gunjes^ bazars, and hauls, 

by the resolutions passed by the Governor-General in ^Council on the 11th 
of June 1790. 

XXXVI. The assessment is also to be fixed exclusive and independent 
Assessment also ta existing laJcherojc lands, whether exempced 

fixed exclusive of all exist-* froifi the hhevaje (or public revenue) with or without 
ing lakhe raje lands. authority. 

XXXVII. The above exception, however, is not meant to include the 
The aboTe rule not meant lands in Behar, or the rtanker, khomer. 

to include malihanah lands rieej-pot, and Other private lands of the zemindars 
in Behar, or private lands and independent talookdars, or other actual proprie- 

inB^gaUndMidXotr* Midnapore, regarding 

which the follownig rules have been prescribed : 

XXXVIII. Where the zemindars, or other actual proprietors of land, 
Malikanah lands in Be- in Behar, have resigned, or have been deprived of 
'5® management of their lands retaining possession 
engage for the whole of ^ tithe as malvcanah, the latter is to be re-annex- 
their estates, including ed, and the zemindars or other actual proprietors, 
these lands. are to be required to engage for the whole of their 

estates including the malikanah lands ; unless such lands be held as mali- 
kanaJi under grants made or confirmed by the Governor-General in Couucil, 
or the supreme authority of the country for the time being, and have been 
sold, or mortgaged, and given in possession to the mortgagee, in which case 

* Repealed by Act XXIIl of 1871. 


ed exclusive of sayer, with 
an exception to the collec- 
tions, in the gunjes, &c. in 
Calcutta, and to certain 
other articles of collection 
confirmed. 


The above rule not meant 
to include malihanah lands 
in Behar, or private lands 
of zemindars and taloohdars 
in Bengal and Midnapore. 


har to be re* annexed, and 
the proprietors required*to 
engage for the whole of 
their estates, including 
these lands. 
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the? are to be exempted from this rule. Grants for malihanah lands not 
made or confirmed by the supreme authority of the country, are'declared in- 
valid by the Regulations passed on the 8th August 1788. If the Collectors, 
however, should be of opinion, that any material injury will be done to any 
individual by the execution of these orders, they are to report the circum- 
stances to the Board of Revenue. 


XXXIX. The nanker, khomer, neej-joot, and other private lands, 
Ifanher, hhomer, neej-joot aporopriated by the zemindars, independent Ulook- 


and other private lands of 
the proprietors, in Bengal 
and Orissa, to be annexed 
to the malguzarrce lands, 
and the juinma fixed upon 
the whole. 

Modification of the rule. 


dars and other actual proprietors of land, in Bengal 
and Orissa, to the suhsistonce of themselves and 
families, shall be also annexed to the malguzaree 
lands, and the ten years’ jamma fixed upon the 
whole under the following modification; that such 
proprietors as may decline to engage for their land^ 
be allowed the option of retaining possr-ssion of their private lands, above 
specified, upon the terms on which they have hitherto possessed them, pro- 
vided they shall prove to the satisfaction of the Board of Revenue, that they 
held them under a similar teiiure, previous to the 3 2t.h August 1765, the 
date of the grant of the dewanny to the Company, and have hitherto been 
permitted to keep possession of them, whenever their zemindareea or estates 
have been held khas or let in farm, but not otherwise. In the event of such 
proof and of their availing themselves of the option aoove given to retain 
possession of their private lands, a deduction adequate to the neat produce 
of such lands, is to be made from the amount of the allowance fixed for ex- 
cluded proprietors by section 44. 

XL. The above consolidation of the malguzaree and private lands, is 
The consolidation of the made in the tolooks Continued under the 

proprietors on whom they have hitherto been de- 
pendent ; not however with a view of increasing the 
rents of the taloohdarSy but in order to make the 
vyhole of the lands composing their talooks, answer- 
able for their proportion of the public assessment 
allotted thereon. 


malguzaree and private 
lands to be made also in ta- 
lookSf continued under pro- 
prietors on whom they have 
been hitherto dependent. 

Motive of this consolida- 
tion. 


XLI. The chakeran lands, or lands held by public officers, and private 
Chakeran lands to be an- fer^ants, in lieu of wages, are also not meant to be 
Mcxed to the malguzaree included in the exception contained in section 36. 
lands, and declared respon- The whole of these lands in each province, are to be 
Bible for the public revenue, annexed to the lands, anrf declared re- 

sponsible for the miblic revenue assessed on the zemindarees, independent 
talooks or other estates, in which they are included, in common with all 
Other malguzaree lands therein. 


XLII. (Repealed by Act XVI of 1874). 

XLIIL In the event of any proprietor declining to engage for the 
T-rooess to bo observed settlement of his lands at the jumma proposed to 
when the landholders de- him, the Collector is to communicate the objectional 
dine engaging for the juw- offered, with his opinion respecting them, to the 
ma propos to them. Board of Revenue. That Board is to determine the 

l^roper assessment, after making such further enquiries as they may think 
necessary ; and the objecting proprietor is to be required to engage for such 
atsesscxient without further delay ; and, in the event of his refusal, which is 
€o be given in writing, his lands are to be let in farm, or held khas^ as the 
Board of Revenue may in each instance think most expedient. 
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Restrictions regarding 
the assessments of a certain 
description of istemrardars 
who are to be considered 
as leaseholders. 


XLIV to XLVII. (Repealed by Act XVI of 1874). 

XLVirt. (Repealed by Acfc XTI of 1876). 

XLIX. It is to be understood, however, that istemrardars {mocureree- 
dars) of the nature of those described in section 18, 
who have held their land, at a fixed rent for more 
than twelve years, are not liable to be assessed with 
any increase, either by the officers of Government, 
or by the zemindar or other actual proprifetor of 
land, should he en^asre for his own lands. With regard to such istemrardars 
also, as have not held their lands at a fixed rent for so long a period, if the 
zemindar or other actual proprietor of land, has bound himself by the deed 
which he may have executed, not to lay any increase upon them, he shall 
not be allowed to infringe the conditions of the deed for his own benefit, but 
must confine his demands to the rent he may have voluntarily agreed to 
receive. 

L. 


To what the last restric- 
tion im.posed on actual pro- 
prietors of land in the pre- 
ceding section is not to 
extend. 


This last restriction imposed on the zemindar^ or other actual pro- 
prietor of land, in section 49, is not to be considered 
to preclude the officer of Government or farmer, in 
the event of the zemindaree being held or let 

in farm, from assessing such istemrardars^ according 
to the general rate of the district*. 

Sections 51-55 repealed by Act VIII of 1885. 

LVI-LVII— (Repealed by Act XII of 1876). 

LVIll. — (Repealed by Regulation V of 1812). 

LIX-LX.— ^Repealed by Act XII of 1876). 

LXI.—r Repealed by Act XVI of 1874). 

LXII. — (Repealed by Regulation XII of 1817). 

LXIII.— (Repealed by Act XVI of 1874)- 

LXVI. ZeoniTidars, independent taloohdarSy and other actual proprie- 
Landholders and farmers tors of land, dependent talooJcdarSy farmers of land 
holding farms immediately of Government, and all 
persons farming lands of the aboveraentioned des- 
criptions of landholders and farmers of land, and 
their respective officers, agents, servants, dependants, 
ana ryots, are prohibited from taking cognizance 
of, or interfering in matters or causes coming within 
the jurisdiction of the courts of civil judicature^ 
or the courts of circuit, or the magistrates, under pain of being liable to 
the payment of such fine to Government, and damages to the party injured, 
as the court of judicature in which they may be prosecuted for the act, may 
deem it proper to impose and award. 

LXVII. — Clause 1 to 4. — (Repealed by Act XII of 1876). 

Fifth. — In the original rules above-mentioned, it was also directed, that 
Collector to attend to any instance, the regulations should appeal 


of land of every descrip- 
tion, and their dependants, 
prohibited interfering in 
any matters coming with- 
in the cognizance of the 
civil or criminal courts of 
judicature, or the magis- 
trates. 


the spirit of the rules in 
this regulation, where they 
may not be applicable to 
particular districts. 


inapplicable to the circumstances of any particular 
district, the collector should attend to the spirit of 
them, and carry them into execution in such mode 
as circumstances might allow, reporting any 
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teration<< or modifications which he might deem necessary. This rule is to- 
. . , b® considered still in force in forming 'any settle- 
thtaroleiftobef^iuld!'’'’ ments which r main to be concluded, but it is not 
to be construed to empower the collector to exercise 

any judicial authority. 


Sixth . — It was further ordered in the original rules before mentioned, 
that if from want of sufficient materials or informa- 
toTe included, account of Other inpediments, the 

under the regruiations collectors should be unable to complete the settle- 
which existed prior to the ment of all the purgunnaka under their charge, 

cSaf JtUemint, agreeably to the prescribed plan, within the year 
1197 of the eras current in the three provinces 
respectively, the settlement was to be made for one year only, according to 
the principles laid down in the regulations of the 25th April 1788, for the 
settlement of 1196, the year preceding the first year of the decennial 
settlement. 


Sec. 68 to 101 Repealed by Act XVI of 1S74. 


REGULATION XIX OP 1793. 

A Regulation / or re-enacting, with modificationa, the Rules passed hy 
the Oovernor-Oeneral in Council on the Is^ December 1790, for try* 
ing the validity of the titles of persons holding, or claiming a right 
to hold, lands exempted from the payment of revenue to Govern* 
ment, under grants not being of the description of those termed 
Badshahee or Royal ; and for determining the amount of the annual 
assessment to be imposed on land so held, which may be adjudged 
or become liable to the payment of public revenue . — Passed by the 
Oovemor-Generalin Council on the 1st May 1793; corresponding 
with the ^Ist Bysaak 1200 Bengal era ; the 6th Bysaak 1200 Fussily ; 
the 21st Bysaak 1200 Willaity; the 6th Bysaak 1850 Sumbut; and 
the 19th Ramzaan 1207 Eiger ee. 

I. By the ancient law of the country, the ruling power is entitled to a 
Preamble certain proportion of the produce of every beegha 

of land (demandable in money or kind according 
to local custom,) unless it transfers its right thereto for a term, or in per- 
petuity, or limits the public demand upon the whole of the lands belonging 
to an individual, leaving him to appropriate to his own use the differences 
between the value of such proportion of the produce, and the sum payable 
to the public, whilst he continues to discharge the latter. As a necessary 
consequence of this law, if a zemindar made a grant of any part of his lands 
to be held exempt from the payment of revenue, it was considered void, from 
being an alienation of the dues of Government without its sanction. Had 
the validity of such grants been admitted, it is obvious that the revenue of 
Government would have been liable to gradual diminution. Previous, 
however, to the Company’s accession to the dewanny, numerous grants of 
this description were made, not only by the zemiiidars, but by the officers 
oF Government appointed to the temporary superintendence of the collec- 
tion of the revenue, under the pretext that the produce of the lands was 
be applied to religious or charitable uses. Of these grants, some were 
Supplied to the purposes for which they were professed to have been made, 
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but in general, they were given for the personal advantage of the grantee, 
or with a view to the clandestine appropriation of the produce to the use 
■of the grantor, or sold to supply his private exigencies. In conformity to 
the principles which prevailed under the native administration, the British 
Government have at various times declared all grants for holding land 
exempt from the payment of revenue, made since the date o( the Company’s 
accession to the dewanny without their sanction, illegal and void. Their 
lenity, however, induce them to adopt it as a principle, that grants of this 
description made previous to the date of the dewanny, and provided the 
grantees had obtained possession, should be held valid to the extent of the 
intentions of the grantor, as ascertainable from the terms of the writings 
by which the grants might have been made, or from their nature and 
denomination. But no complete register of these exempted lands having 
been formed upon the Company’s accession to the dewanny, nor subsequent 
to that period, many zemindars, as well as the temporary farmers of the 
public revenue, and the oflScers of Government to whom the collection of 
the revenue in the different districts has been occasionally committed in 
consequence of the zemindars refusing to pay the revenue demanded of 
them, have availed themselves of the abovemen tioned rule of limitation, to 
mak^grants of extensive tracts of land to others, or in the names 8f their 
relations or dependants for their own use, dating the deeds for these aliena- 
tions previous to the Company’s accession to the dev)anny, or procuring 
them to be registered in the ztmindaree records, as having been alienated 
prior to that period. Others have made such alienations without antedating 
the grants, and left it to the grantee to maintain himself in possession by 
such means as circumstances might afford, in the event of his title being 
brought into question. The Governor-General in Council deeming it in- 
cumbent on him to recover the public dues thus alienated in opposition to 
the ancient and existing laws of the country, as well as to resume tho 
revenue of all lands the grants for which might expire ; and as the proprie- 
tors of estates were not entitled to collect such of the public dues, from the 
lands included in their estates, as Government had judged it advisable to 
transfer to individuals, or to resume those which had been alienated by 
themselves and others, the amount, in both cases, being excluded from the 
assets on which the settlement was to be concluded ; it was made a rule 
at the time of forming the Decennial Settlement, and which has been re- 
enacted by Section 36, Regulation VIII., 1793, that the j^jumma assessed 
upon the estates of individuals, was to be considered as “exclusive and in- 
dependent of all existing lakkeraje lands, whether exempted from the kheraje 
or public revenue, with or without due authority and by the third clause 
of the seventh article of the proclamation contained in Regulation I., 1793, 
which specifies the conditions under which Government declared the Decen- 
nial Settlement permanent, it is expressly stipulated, “ that the Governor- 
General in Council will impose such assessment as he may deem equitable 
on all lands at present alienated, and paying no public revenue, which have 
been or may be proved to be held under illegal or invalid titles.” The 
Governor-General in Council however, at the same time that he is desirous 
of recovering the public dues from. lands which have been illegally alienated, 
is equally solicitous that persons holding such grants under titles that are 
declared valid, should be secured in the possession and enjoyment of their 
property. It is likewise his wish, that the recovery of the dues of Govern- 
ment from those lands which have been illegally alienated previous to the 
let December 1790, should be attended with as little distress as possible 
to the possessors \ and to obviate all injustice, or extortion, in the enquiry 
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into the titles of persons holding exempted lands, he has further resolved, 
that the claims of the public on their lands (provided they register the 
grants as required in this regulation) shall be tried in the courts of judica- 
ture, that no such exempted lands may be subjected .to the payment of 
revenue, until the titles of the proprietor shall have been adjudged invalid 
by a final judicial decree. Upon the above grounds, and with a view to 
facilitate the recovery of the public dues from lands held exempted under 
invalid grants, as well as to prevent any similar alienations being hereafter 
made, to the prejudice of the security of the public revenue which has been 
assessed in perpetuity upon the estate of individuals ; and further, that 
Government and the officers employed in the collection of the public revenue 
may at all times have in their possession a correct register of the lands in 
the several zillahs, held exempt from the payment of revenue the following 
rules, containing the rules passed on the 1st December 1790, with modifica- 
tions, have been enacted. 

11. First All grants for holding land exempt from the payment of 
Grants of alienated land revenue, made previous to the 12th August 1765, 
the date of the Company's accession to the dewanny, 
by whatever authority, and whether by a writing, 
or without a writing, shall be deemed valid, pr^ided 
the grantee, actually and hand fide obtained posses- 
sion of the land so granted previous to the data 
abovementioned, and the land shall not have been 
subsequently rendered subject to the payment of 
revenue, by the officers, or the orders of Governtnent. 
If it shall be proved to the satisfaction of the Courr, 
that the grantee did not obtain possession of the 
land so granted previous to the 12th August 1765, 
or that he did obtain possession of it prior to that date, but that it has been 
since subjected to the payment of revenue by the officers or the orders 
of Government, the grant shall not be deemed valid. 

Second, In the event, however, of a claim being preferred by any 

Courts to refer to the exempt from the payment of 

revenue, under a grant made previous to the date of 
the Company's accession to the dewanny, and of it 
being proved to the satisfaction of the court in 
which the suit may be instituted in the first instance, 
or to which it may be appealed, that the grantee 
held the land exempt from the payment of revenue 
previous to that date, but that it was subjected to 
the payment of revenue posterior thereto by an 
officer of Government, and the Court shall entertain doubts as to the corn- 


made previous to the 12th 
August 1765, declared va- 
lid, provided the grantee 
obtained possession before 
that date, and has since 
held possession without 
paying revenue. 

Grants made before the 
dtwanny of no validity, if 
possession was not obtained 
prior thereto, or the lands 
have been since subjected 
to the payment of revenue. 


Governor General in Coun- 
cil, in the event of their 
entertaining doubts as to 
tlie authority of any officer 
of Government who may 
' have subjected exempted 
land, granted before the 
dmanny^ to the payment 
of revenue. 


peteucy of such officer, under the powers vested in him, to subject the lands 
to the payment of revenue, the Court shall suspend its judgment, and report 
the circumstances to the Governor General in Council, to whom a power 
is reserved of determining whether such officer was or was not competent 
to subject the land to the payment of revenue, and upon receiving the 
determination of the Governor-General in Council, the court is to decide 
aafans to hold exempted accordingly. ,No such claim, however, to hold ex- 
from revenue, lands that empt from the payment of revenue, land that may 
l^ve paid rev^ue for subjected to the payment of revenue for 

h^rd? no 0 e twelve years preceding the date on which the 

Bkeeption. claim may be instituted, shall be heard by any ziUmh 

cjty Court, uulofts the claimant cai^ show good and sufficient cause for not 
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having preferred the claim to a competent jurisdiction within the twelve 
years, and proceeded in it, as required by Section 14, Regulation III, 
1793.* 


Third, But no part of the two preceding clauses is to be construed to 
„ u . XT. empower the courts to adjudge any person, not being 

on^rnSl'grantees, *be original grantee, entitled to hold exempt from 

entitled to hold exempt the payment of revenue, land now subject to the 
from the payment of reve- payment of revenue, under a grant made previous to 
the’paymenrof*reienae“ the Company’s accession to the dewanny,thQ writ- 
under grants for life made ing for which may expressly specify it to have been 
previous to the given for the life of the grantee only, or, supposing 

no such specification to have been made in the writing, or the writing not 
to be forthcoming, or no writing to have been executed, where the grant, 
from the nature and denomination of it, shall be proved to be a life tenure 
only, according to the ancient usages of the country. 

Fourth. Nor to entitle the heirs of any person now holding land 
exempt from the payment of public revenue under a 
grant made previous to the deivanny to succeed to 
and hold such land exempt from the payment df reve- 
nue upon the demise of the present possessor, where 
the writing for such grant may expressly specify it to 
have been given for the life of the grantee only, or, 
suppossing no such specification to have been made 
in the writing, or the writing not to be forthcoming, 
or no writing to have been executed, where from the 
nature and denomination of the grant, it shall be 
proved to be a life tenure only, according to the 
ancient usages of the country. Nor to entitle the 
heir to any such person to hold the lands exempt 
from the payment of revenue after his demise, sup- 
posing the writing for the grant not to specify whe- 
ther it was to be considered hereditary or otherwise, 
unl^s it shall be proved to the satisfaction of the 
court, that the grant, from the nature and denomina- 
tion of it, is hereditary according to the ancient usages of the country. 
But upon the demise of the present possessor of any such grant, which may 
be adjudged not hereditary under this clause, if it shall appear that one or 
more successions, in virtue of whatever right, shall have taken place before 
the date of the dewanny, the lands shall nob be subjected to the payment 
of revenue under the decree, without the sanction of the Governor-General 
in Council, to whom a copy of the proceedings and decree of the court 
is to be tiansmitted, and to whom is reserved a power of declaring the 


Nor to entitle the heirs 
of persona now possessing 
exempted lands under life 
grants made previous to 
the dewannyf to hold such 
lands exempt from the pay- 
ment of revenue upon the 
death of the present pos- 
sessor. 

Power reserved to the 
Governor General in Coun- 
cil, of determining whether 
life grants, to which one 
or more successions of 
whatever nature may have 
taken place prior to the 
date of the Dewannyf shall 
be subjected to the pay- 
ment of revenue or not, on 
the death of the preset 
possessor. 


• Section 14 of Regulation III of 1793 is as follows : — 

The and city courts are prohibited hearing, trying, or determining, the merits of 
any suit whatever, against any person or persons, if the cause of action shall have arisen 
previous to the 12th of August 1765 ; or any suit whatever against any person or persons, if 
the cause of action shall have arisen twelve years before any suit shall have been commenced 
on account of it ; unless the complainant can s^w, by clear and positive proof, that he had 
demanded the money or matter in question, and that the defendant had admitted the truth 
of the demand, or promised to pay the money ; or that he directly preferred his claim within 
l^at period for the matters in dispute, to a court of competent jurisdiction to try the demand, 
shall iissign satisfactory reasons to the court why he did not proceed in the suit ; or shall 
move that either from minority, or other good and sufi^cient cause, he had been precluded 
ironi obtaining redresi. 

48 
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lands snbject to the payment of revenne or not, as may appear to hia 
proper. 

Fifth. The present possessors of lands now exempt from the payment 
The Meeent eoseessors revenue. Under such life grants made previous to 
of such life grants prohi- the dewanny, and declared by the preceding clause 
bited from transferring not to be hereditary, are prohibited from selling, or 
^em, or mortgaging the otherwise transferring them, or mortgaging the 
their own lives. • revenue of them for a longer period than their own 

lives, and all such transfers and mortgages are 
declared illegal and void. It is to be understood, however, that if any 
Such life grants, if con- such life grants shall have been confirmed as heredi- 
firmed by Government or tary tenures by Government, or by the officers of 
its officers, not to be sub- (Government empowered so to confirm them, they 
iectto the payment of re- i. u r ui ^ i. s. > J 

venue on the death of the are not to be liable to the payment of revenue on 

present possessor, the death of the present possessor, and are to be 

excepted from the other rules contained in this and the preceding clause. 
If doubts shall arise in any court as to the competency of the authority of 
any officer of Government to confirm any such life grant as hereditary, the 
court ia to suspend its judgment, and report the circumstances to the Go- 
vernor General in Council, to whom a power is reserved of determining 
finally whether such officer possessed competent authority to confirm 
the grant as hereditary or not; and the Court, upon receiving the 
determination of the Governor-General in Council, is to decide accord- 

ingly. 

III. First All grants for holding land exempt from the payment of 
All grants made or con- revenue, which may have been made since the 12th 
firmed^ since the August 1765, and previous to the Ist December 

excepting by the authority 1799 ^ Corresponding with the 18th Aughun 1197 
MTf°dX‘“mpiwered, °de- Bengal era, the 10th Aughun 1198 Fussily, the 18tb 
dared invalid. Aughun 1198 Willaity, by any other authority than 

that of Government, and which may not have been confirmed by Gov- 
ernment, or by any officer empowered to confirm them, are declared 
invalid. ’ 

Second, If doubts shall be entertained by any court as to the compe- 
tency of the authority of any officer to confirm any 
in^h^e^^entTf theireX^ such grant, the Court is to suspend its judgment, 
teining doubts of the au- and report the circumstances of the case to the Go- 
thority of the officer to vernor General in Council, to whom a power is reser- 
confirin the grant. determining finally whether the officer posses- 

sed competent authority to confirm the garnt, or otherwise ; and the court, 
upon receiving the determination of the Governor General in Coancil, shall 
decide accordingly. 

Third, The rule contained in clause first, is not to be considered to 
, . extend to authorize the subjecting to the payment 
of of revenue, land held exempt from the payment of it 
the grants herein specified under grants, made previous to the commencement 
made by the chiefs of the Bengal year 1178 , or the Fussily or Willaity 

previamal counci a. year 117 ^, (according as the land may be situated 

in Bengal, Behar, or Orissa,) under the signature of the chiefs of the late 
ttfovincial councils, and the seals of those councils, agreeably to an authority 
yeated in them by Oovernment for granting land to be held exempt from 
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th-e payment of revenue, the annual produce of which did not exceed one 
hundred rupees. 


Fourth, Nor to authorize the subjecting to the payment of revenue, 
And also of lands not ex- any land, the grants for which, whether for the life 
of the grantee, or otherwise, were made previous to 
the commencement of the JBengal year 1178, or the 
Fussily or Willaity year 1179, (according as the land 
may be situated in Bengal, Behar or Orissa,j where 
the quantity of land granted shall not exceed ten beeghaSy and the produce 
of it is bond fide appropriated as an endowment on temples, or to the main- 
tenance of Brahmins, or other religious or charitable purposes. The rule in 
this clause is declared to extend also to all grants of land whatever, hot 
exceeding ten beeghas, made previous to the dewanny, the produce of which 
may be now so appropriated. 


ceeding ten heegkas gran- 
ted before the dates hereiii 
specified, which are appro- 
priated to religious or 
charitable purposes. 


IV. This regulation, as far as regards lands alienated previous to the 
1st December 1790, respects only the question whe- 
ther they are liable to the payment of revenue or 
otherwise. Every dispute or claim regard^g the 
proprietary right in lands alienated previous to that 
date, and which, in conformity to this regulation, 
may become subject to the payment of revenue, is 
to be considered as a matter of a private nature lo 
be determined by the courts of dewanny adawluty 
in the event of any dispute or claim arising res- 
pecting it, between the grantee and the grantor, or their respective 
heirs, or successors. The grantees, or the present possessors, until dis- 
possessed by a decree of the dewanny adawlut, are to be considered as the 
proprietors of the lands, with the same right of the property therein as is de- 
clared to be vested in proprietors of estates or dependent talooks, (according 
as the land may exceed or be less than one hundred beeghaSy as specified in 
Sections 6, 7, and 21,) subject to the payment of revenue, and they are to 
execute engagements for the revenue, with which their lands may be de- 
clared chargeable, •efther to Crovemment, or to the proprietor, or farmer of tne 
estate in which the lands may be situated, or to the oflBcer of Government, 
(according as the revenue of the estate in which the land may be situated 
may be payable by the proprietor or a farmer, or collected khas,) under the 
rules for the Decennial Settlement. If by the decision of the dewanny 
adawlut the proprietary right in the land shall be transferred, the person 
succeeding thereto, is in like manner to be responsible for the payment of 
the revenue assessed, or chargeable thereon. 

V. By continuing the proprietary right in the land to the grantee or 
possessor in the cases specified in the preceding section, instead of dispossess- 
ing him of the land altogether, agreeably to former usage, and assessing the 
land in the mode prescribed in the two following sections, a liberal provi- 
sion will be left to him. Where the errant may have been made before the 
Bengal year 1178, or the Fussily or Willaity year 1179, the proprietor will 
hold his land, as an estate paying a fixed revenue of only half the amount 
assessed on the malguzaree lands in the country ; and where the grant 
may have been made subsequent to the abovementioned periods, he will 
bold the land as subject to the payment of the same revenue as other landst 
assessed with revenue under the rules for the Decennial Settlement as 
iiere after directed. 


Questions rewarding: the 
proprietary right in lands 
alienated before the let 
December 1790, and ad- 
judged liable to the pay- 
ment of revenue, to be de 
termined in the dewanny 
adawluty this regulation 
with respect to such lands 
relating only to the revenue. 
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VI. The revenue assessable under section 9, on land not exceeding one 
To whom the revenue hundred beeghaa of the measurement that may pre- 

assessed on lands not ex- vail in the 'pergunuaK^ wherein it may be situated, 
^.;“flienated"hXe whether lying in one village, or two, or more 

iBt December 1790, is to Villages, and that may have been alienated by any 
belong. one grant, made previous to the 1st December 1790, 

and which may be adjudged or become liable to the payment of revenue, 
shall belong to the person responsible for the discharge of the revenue of 
the estate or dependent toloolc in which the land may be situated, notwith- 
standing any thing said in Section 8, Regulation I, 1793 ; and he shall nob 
be liable to the payment of any additional revenue, on account of the assess- 
ment which may be chargeable on such lauds, during the continuance of the 
engagement under which he may pay the revenue of such estate, or depend- 
ent talook, when the land may be so adjudged liable to the payment of 
revenue. If the estate or dependent talook shall be held khaa when iho 
lands are decreed liable to the payment of revenue, the amount is to be 
collected by, and paid to whomsoever the rents and revenue of the estate or 
talook may be payable, until a settlement shall be concluded for the revenue 
of it, either with the proprietor, or a farmer. The land which may be so 
adjudged subject to the payment of revenue, is to be considered as a de- 
pendent talook. 

VII. The revenue assessable under Section 8, on land exceeding one 
The revenue assessable hundred heeghas of the measurement that may pre- 

on lands exceeding one vail in the pergunnah wherein it may be situated, 

Sor\^th7ut’ December apd whether lying in one village, or two or more 
1790, declared to belong to villages, and alienated by any one grant made pre- 
Government. vious to the 1st December 1790, and which may be 

adjudged or become liable to the payment of revenue, is declared to belong 
to Government. The lands specified in this section which may be adjudged 
liable to the payment of revenue, are to be considered as independent 
talooka. 


REGULATION XXXVII Ot* 1793. 

A Regulation for re-enacting with Modifications, the Rules passed on 
the ^3rd April 1788, and subsequent dates, for trying the Validity 
of the Titles of Persons holding, or claiming a right to hold, Altumgah, 
Jaghire^ and other Lands, exempt from the Payment of public Revenue, 
under Grants termed Badshahee or Royal and for determining, 
when certain Grants of that Description shall he considered to have 
expired ; and for fixing the Amount of the public Revenue to be 
assessed upon the Lands, the Grants for which may expire, or he 
adjudged iTimZicZ.— P assed by the Governor General in Council on 
the may 1793 ; corresponding with the 21st Bysaak 1200 Bengal 
era; the &th Bysaak 1200 Fussily; the ^Ist Bysaak 12.00 Willaity ; 
the 0th Bysaak 1850 Sumbut; and the 19th Romzaan 1207 Higeree. 

By the ancient law of the country, the ruling power is entitled to a 
Preamble certain proportion of the produce of every heegha of 

land, unless it transfers its right thereto for a term, 
or in perpetuity. As a necessary consequence of this law, every grant or 
alienation of Government’s proportion of the produce of lands without its 
sanction, was considered null and void. Had the validity of such grants 
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0r alienations been admitted, it is obvious that the public revenue would 
have been liable to gradual diminution. Under the native Government, 
grants were occasionally made of the Government’s share of the produce 
of lands for the support of the families of persons who had performed pub- 
lic services, for religious or charitable purposes, for maintaining troops, and 
for other services. The British Government continued to the grantees or 
their heirs, such of these grants as were hereditary, and were made before 
the date of the Company’s accession the dewanny, provided the grantees 
or their heirs had obtained possession previous to that date ; but those 
grants which were for life only, have been invariabl)^ considered as resumab- 
le on the death of the grantees. No complete register of these grants 
having been formed on the Company’s accession to the dewanny, nor 
subsequent to that period, many persons have retained nossession of lands 
under fabricated or antedated grants, or have succeeded, to life grants on 
the demise of the original grantee, or former possessor, without the sanc- 
tion of Government. The Governor-General in Council, deeming it incum- 
bent on him to resume the public dues from land held under invalid tenures, 
as well as the revenue of all lands the grants for which might expire, and 
as the proprietors of estates were not entitled to collect such of the pub- 
lic dues from the lands included in their estates, as Government had^udged 
it advisable to transfer to individuals, or to resume those which had been 
alienated or were appropriated without authority, the amount of the 
revenue of the lands having in both cases been excluded from the assets 
on which the settlement was to be concluded, it was made a rule at the 
time of forming the decennial settlement, and which has been re enacted 
by section 34, Regulation VIII, 1793, that the jumma assessed upon the 
estates of individuals, was to be considered as exclusive and independent 
of all existing lakheraje lands, whether exempted from the kheraje or pub- 
lic revenue, with or without due authority and by the third clause of the 
seventh article of the proclamation contained in Regulation I, 1793, which 
.specifies the conditions under which Government declared the decennial 
settlement permanent; it is expressly stipulated, “that the Governor-General 
in Council will impose such assessment as he may deem equitable on 
all lauds at present. alier>ated and paying no public revenue, which have 
been or may be proved to be held under illegal or invalid titles.” The 
Governor-General in Council, however, at the same time that he is desirous 
of recovering the public dues from lands held under invalid tenures, is 
equally solicitous that persons holding lands under grants that are declared 
valid, should be secured in the quiet possession and enjoyment of them. 
With this view, and to obviate all injustice, or extortion, in the enquiry into 
the titles of persons possessing lands under such grants, he has resolved that 
all claims of the public for the resumption of such grants, (provided the 
grantees or persons in possession register their grants as required in this 
regulation,) shall be tried in the court of judicature, that no such grants 
may be resumed until the title of the grantee or present possessor shall 
have been adjudged invalid by a final judicial decree. Upon the above 
grounds, and with a view to facilitate the resumption of invalid grants, as 
well as to prevent any grants being hereafter made without the authority 
of Government, and further, that Government and its oflBcers may at all 
times have in their possession a correct register of the lands in the several 
zillahSy held exempt from the payment of revenue under hadshahee grants, 
the following rules, containing the rules passed on the 23rd April 1788, and 
subsequent dates with modifications, have been enacted. 
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II. First — Altumgah Jaghdre, ayma, mudud-maush, or other badsha^ 
Badshahee grants made Aee grants, for holding land exempt from the payment 
previous to the 12th Au- of revenue, made previous to the 12th August 1765, 
gust 1765, declared valid, Company’s accession to the dewannVf 

tTned^ possesdo^n before shall be deemed valid, provided the grantee actii ally 
that date, and has since and bond fide, obtained possession of the land so 
held possession. granted previous to that date, and the grant shall 

not have been subsequently resumed by the officers or the orders of Go- 
vernment. 

If it shall be proved to the satisfaction of the court, that the grantee 
Grants made before the did not obtain possession of the land so granted 
Bewanny of no validity, previous to the 12th August 1765, or that he did 

iliSS''prior“threto?or tL possession of it prior to that date, but that 

grant has since been re- it has been since resumed by the officers or the 
stimed by authority. orders of Government, the grant shall not be 

deemed valid. 


Second , — In the event, however, of a claim being preferred by any 
^ ^ . t S.I, person to hold land exempt from the payment of 

Governor-General in Coun- revenue, under a oadsfiahee grant made previous 
cil, in the event of their to the date of the Company’s accession to the 
entertaining doubts as to dewauny, and on it being proved to the satisfaction 

of Government who may the court in which the suit may be instituted 
have resumed badshahes in the first instance, or to which it may be appealed, 
grants of land made be- grantee held the land exempt from the 

fore the dewanny, payment of revenue previous to that date, but that 

it was subjected to the payment of revenue posterior thereto by an officer 
of Government, and the Court shall entertain doubts as to the competency 
of such officer, under the powers vested in him, to resume the grant and 
subject the lands to the payment of revenue, the court shall suspend its 
judgment, and report the circumstances to the Governor-General in Council, 
to whom a power is reserved of determining whether such officer was or 
was not competent to resume the grant; and upon receiving the determina- 
tion of the Governor-General in Council, the. court is to decide accor- 
dingly. 

No such claim, however, to hold exempt from the payment of revenue, 
Claims to hold exempt may have been subjected to the payment 

from revenue under bad- of revenue for the twelve years preceding the date 
^ahee grants lands that which the claim may be instituted, shall be heard 

twelve years, not to be any zillah or city court, unless the claimant 

beard. can show good and sufficient cause for not having 

Exception. preferr -d the claim to a competent authority within 

the twelve years, and proceeded in it, as required by Section 14, Regula- 
tion III. 1793.* 


Third , — But no part of the two preceding clauses, ' is to be construed 

77 i. u • xt- to empower the courts to adjudge any person not 

Persons not being the , . ^ i i j - l u i j 

original grantees, not to being the original grantee, entitled to hold land 

be entitled to hold exempt paying revenue to Government, exempt from the 
from the payment of payment of revenue, under a maAire or other grant 
made previous to the Uompany s accession to tne 
dewanny^ where the grant may expressly specify it to have been given for 


Repealed by Act VI of 1871. 




REGULATION XXXVII OF 1793. 


383 


the life of the grantee only, or supposing no such specification to have 
been made in the grant, or the grant not to be forthcoming, where the 
grant, from the nature and denomination of it, shall be proved to be a life- 
tenure only, according to the ancient usages of the country, 

Fowrth , — Nor to entitle the heirs of any person now holding lands 
XI- !-• exempt from the payment of public revenue under 
of persons now possessing sl jagMre or Other badshahee life-grant, made pre- 
exempted lands under life vious to the dewanny, to succeed to, and hold such 
grants made Previous to exempt from the payment of revenue upon the 

lands exempt from the pay- demise of the present possessor, where the grant 
ment of revenue upon the may expressly specify it to have been given for the 
death of the present pos- grantee only, or, supposing no such speci- 

fication to have been made in the grant, or the grant 
not to be forthcoming, where from^ the nature and denomination of the 
grant it shall be proved to be a life-tenure only, according ^to the ancient 
usages of the country. 


Fifih . — The present possessors of lands now exempt from the payment 
of the revenue under such jaghire or otl^r life- 
8n^Ufe“ranrproh°bUed previous to the dewanny, and declared 

from trasferring them, ox by the preceding clause not to be hereditary, are 
mortgaging the levenue prohibited from selling, or otbecwise transferring 
ifves them, or mortgaging the revenue of the lands for 
a longer period than their own lives, and all such 
transfers and mortgages which have been or may be made, are declared 
illegal and void. 

III. First — All badshahee grants for holding land exempt from tho 
payiuent of revenue, w’hich may have been made 
firme/sin^e since the 12th August 1765, by any other authority 

excepting by the autho- than that of Government, and which may not have 
ntyof Government, or its been confirmed by Government, or by any oflScer 
decided invalid.°^^°^^^^ ’ empowered to confirm them, are declared in- 
valid. 


Second , — If doubts shall be entertained by any Court as to the cora- 

Courts how to proceed Pe^^^cy of the authority of any officer to confirm 
in the event of their enter- acy such grant, the court is to suspend its judg- 
taining doubts of the au- ment, and report the circumstances of the case to 
confirm the grant^^^^^ Govern or- Gen era I in Council, to whom a power 

is reserved of determining finally whether the officer 
possessed competent authority to confirm the grant, or otherwise; and the 
court, upon receiving determination of the Governor-General in Council, 
shall decide accordingly. 


IV. It is to be understood that this Regulation respects only the 
Qaestions regarding the Government proportion of the revenue arising from 


proprietary right in lands 
included in grants, to be 
determined in the dewanny 
adawlut. 


lands held or claimed to be held under badshahee 
grants, and whether Government is entitled to 
resume or retain such revenue or otherwise. Every 
dispute or claim regarding the zemindaree or pro- 
prietary right in lands included in any grant, is to be considered as a matter 
of a private nature between the contending parties, and is to be determined 
in the dewanny adawlut. 
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V. When a jagkire or other life-grant shall escheat to Government; 

Collectors to attach the Collector is immediately to attach 'the revenue 
revenue of lands in escheat of the lands, and report the circumstance to the 
ed grants. Board of Revenue, who are to obtain the orders of 

the Governor-General in Council, regarding the resumption of the grant. 


VI. When any badahahee grant shall be resumed or expire, or escheat 
to Government, the revenue to be paid to Govern- 
ment from the land included in it shall be assessed, 
and the settlement made in perpetuity, agreeably 
to the rules for the decennial settlement contained 
in Regulation VIII, 1793, with the person possess- 
ing the zemindaree or proprietary right in the 
lands, whoever he may be. If the proprietor shall refuse to pay the jumma 
demanded of him, the land shall be held khash or let in farm, as directed 
in that Regulation. 


Lands included in resum- 
ed grants to be assessed, 
and the revenue to be paid 
by the proprietor, accord- 
ing to the regulations for 
the decennial settlement. 


VII, VIII, IX.— Repealed by Regulation II of 1819. 

X. Any person having a claim to hold lands paying revenue, exempt 
from the payment of revenue under a badshahee 
grant, must institute his claim against Government, 
who alone can be the defendant in such suits, in 
the dewanny adawlut of the zillah, in the same 
manner as in cases where individuals may claim 
a right to hold lands, paying revenue, exempt from the payment of revenue 
under grants not of the description of those termed badshahee, in virtue of 
Regulation XIX„ 1793. The Collectors of the Revenue are to defend all 
Collector to defend the such suits as may be instituted against Government, 
suit. and such suits, and the suits which the Board of 

Revenue may direct the Collector to institute, are to be defended or prosecu- 
ted b} the vakeel of Government, under the instructions of the Collector ; 
and in the event of Government being cast, either wholly or in part, or, if 
the Collector shall be dissatisfied with the decree in any respect, all the 
rules contained in section 30, Regulation XIV, 1793, 
and the other sections in tha^ Regulation, respect- 
ing decisions given against a Collector in any zillah 
court, in suits instituted against him by any pro- 
prietor or farmer of land, for sums of money demand- 
ed or actually received by him as arrears of revenue, 
are to be held applicable to such decree, with this 
difference, that the suit, from the commencement 
of it, is to be defended or carried on at the expense of Government, and in 
the event of the Board of Revenue not deeming it proper to order an appeal 
from the decision of the zillah court to be preterred to the Sudder Dewanny 
Adawlut they are to report their reasons for not preferring the appeal to 
the Governor-General in Council, who will direct the cause to be appealed 
or not in either case as may appear to him proper. 


Vakeel of Government to 
defend or prosecute suits 
instituted against, or by 
Government. 

Rules to be observed by 
the collector in the event 
of Government being cast 
wholly, or in part. 


Persa^s claiming to hold 
lands paying revenue, ex- 
empt from revenue under 
badshahee grants, to sue 
Government. 


XL — Repealed by Regulation II of 1819. 


XII. If it shall appear to any court of judicature, during the course 
Grants forged or altered a trial, that a grant has been forged, or that the 
in any respect, or antedat- name of the original grantee has been erased, and 
ed, declared void. other name substituted, or that any name not 

in the original grant has been inserted, or that the denomination, or the 
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terms of the tenure in the original grant, have been erased or altered, or that 
the date of the grant has been changed, or that the grant has been anteda- 
ted, the grant shall be adjudged null and void. 

XIIL— Repealed by Act XVI. of 1874. 

XIV. — Repealed by Regulation II. of 1819. 


XV, Altwmghay ayma, and muddudmaush grants, are to be considered 
Cases in and rules under hereditary tenures. These and other grants, 
which certain grants are to which from the terms or nature of them may be 
be'transferable. hereditary, and are declared valid by this regula- 

tion, or which have been or may be confirmed by the British Government, 
or any of its officers possessing competent authority to confirm them, are 
declared transferable by gift, sale or otherwise, and all persons succeeding 
to such grants whatever mode, are required to register their names in 
the office of the collector, within six months after they may succeed to the 
grant. But all such purchases are to be considered as made at the risk 
of the purchaser ; and in the event of the grant not proving to be hereditary, 
or not have been made or confirmed by the British Government, or its 
officers possessing competent authority, the transfer is not to preclujje the 
land from being subjected to the payment of revenue under this Regulation. 

to b« considered JagUiy 8 &re to he considered as life-tenures only, 
as life tenures, unless the and with all other life-tenures, afe to expire with 
grant shall express other- the life of the grantee, unless otherwise expressed 
in the grant. 


REGULATION VIII OF 1819. 

A REGULATION to declare the Validity of certain Tenures, and to define 
the relative Rights of Zemindars and Putnee Talookdars ; also to esta- 
blish a Process for the Sale of such Talooks in satisfaction of the Zemin" 
dar's Demand t>f^Rent; and to explain and modify other parts of the 
system established for the Collection of Rents generally throughout 
Bengal . — Passed by the Governor General in Council, on the 3rd 
September 1819 \ corresponding with the 19th Bhadoon 1226 Bengal 
era ; the 29th Bhadoon 1226 Fussily ; the 20th Bhadoon 1227 
Willaity j the Hih Bhadoon 1876 Sumbut ; and the 12th Zekaad 128 Jf. 
Higeree. 

I. By the rules of the perpetual settlement, proprietors of estates 
Preamble paying revenue to Government, that is, the indivi- 

duals answerable to Government for the revenue 
then assessed on the different mohauls, were declared to be entitled to 
make any arrangements for the leasing of their lands in talook or otherwise, 
that they might deem most conducive to their interests. By the rules of 
Regulation XLIV, 1793, however, all such arrangements were subjected to 
two limitations : first, that the gumma, or rent, should not be fixed for a 
*^eriod exceeding ten years ; and secondly, that in case of a s xle for Govern- 
ment arrears, such leases or arrangements should stand cancelled from the 
day of sale. The provisions of Section 2, Regulation XLIV. 1793, by which 

49 



886 


EEGULATION VIII OF 1819. 


the period of all fixed engagemeota for rent was limited to ten years, have 
been rescinded by Section 2, Regulation V. 1812, and in Regulation XVIIL 
of the same year it is more distinctly declared, that zemindars are at liberty 
to grant talooks or other leases of their lands, fixing the rent in perpetuity 
at their discretion : subject, however, to the liability of being dissolved on 
sale of the grantor’s estate for arrears of the Government revenue, in the 
same manner as heretofore. In practice the grant of taloohs and other 
leases at a rent fixed in perpetuity had been common with the zemindars 
of Bengal for some time before the passing of the two Regulations last 
mentioned, but, notwithstanding the abrogation of the rule which declared 
such arrangements null and void, and the abandonment of all intention or 
desire to have it enforced as a security to the Government revenue in the 
manner originally contemplated, it was omitted to declare in the rules of 
Regulations V. and XVIIL of 1812, or in any other regulation, whether 
tenures at the time in existence, and held under covenants or engagements 
entered into by the parties in violation of the rule of Section 2, Regulation 
XLIV. 1793, should, if called in question, be deemed invalid and void as 
heretofore. — This point it has been deemed necessary to set at rest by a 
general declaration of the validity of any tenures that may be now in ex- 
istence, notwithstanding that they may have been granted at a rent fixed in 
perpetuity, or for a longer term than ten years, while the rule fixing this limi- 
tation to the term of all such engagements, and declaring null and void any 
granted in contravention thereto, was in force. Furthermore, in the exercise 
of the privilege thus conceded to zemindars under direct engagements, with 
Government there has been created a tenure which had its origin on the estates 
of the Raja of Burdwan,but has since been extended to other zemindarees ; 
—the character of which tenure is, that it is a talooh created by the zemin- 
dar, to be held at a rent fixed in perpetuity by the lessee and his heirs for 
ever : the tenant is called upon to furnish collateral security for the rent, and 
for his conduct generally, or he is excused from this obligation at the ze- 
mindar's discretion ; but even if the original tenant be excused, still in case 
of sale for arrears, pr other operation leading to the introduction of another 
tenant, such new incumbent has always in practice been liable to be so 
called upon at the option of the zemindar ; by th§ terms also of the 
engagements interchanged, it is amongst other stipulations provided, that, 
in case of an arrear occurring, the tenure may be brought to sale by the ze- 
mindar, and if the sale do not yield a sufficient amount to make good the 
balance of rent at the time due, the remaining property of the defaulter 
shall be further answerable for the demand. These tenures have usually 
been denominated putnee talooks, and it has been a common practice of the 
holders of them to underlet on precisely similar terms to other persons, 
who on taking such leases went by the name of durputnee talookdars ; 
these again sometimes similarly underlet to seputneedars, and the condi- 
tions of all the title deeds vary in nothing material from the original en- 
gagements executed by the first holder. In these engagements, however, 
it is not stipulated whether the sale thus reserved to himself by the grantor 
is for his own benefit, or for that of the tenant ; that is, whether in case the 
proceeds of sale should exceed the zemindar's demand of rent, the tenant 
would be entitled to such excess ; neither is the manner of sale specified, 
nor do the usages of the country nor the Regulations of Government afford 
any distinct rules, by the application of which to the specific cases, the 
defects above alluded to could be supplied, or the points of doubt and diffi- 
culty involved in the omission be brought to determination in a consistent 
and uniform manner. The tenures in question have extended through 
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several zillahs of Bengal, and the mischiefs which have arisen from the 
want of a consistent rule of action for the guidance of the courts of civil 
judicature in regard to them, have been productive of such confusion as to 
demand the interference of the legislature : it has accordingly been deemed 
necessary to regulate and define the nature of the property given and ac- 
quired on the creation of a putnee talooh as above described, also to declare 
the legality of the practice of underletting in the manner in which it has 
been exercised by putneedars and others, establishing at the same time 
such provisions as have appeared calculated to protect the under-lessee from 
any collusion of his immediate superior with the zemindar, or other, for his 
ruin, as well as to secure the just rights of the zemindar on the sale of any 
tenure under the stipulations of the original engagements entered into with 
him. It has further been deemed indispensable to fix the process by which 
the said tenures are to be brought to sale, and the form and manner of con- 
ducting such sale ; and whereas the estates of zemindars under engage- 
ments with Government are liable to be brought to sale at any time for an 
arrear in the revenue, payable by monthly feists to Government, it has seemed 
just to allow any zemindar who may have granted tenures with a stipula- 
tion of the right to sell for arrears, the opportunity of availing himself ot 
this means of realizing his dues in the middle of the year, as well as^at the 
close, instead of only at the end of the Bengal year, as heretofore allowed 
by the regulations in force : it has further been deemed equitable to extend 
this rule to all cases in which the right of sale may have been reserved, 
even though, in conformity with the regulations heretofore in force, the 
stipulation for sale contained in the engagements interchanged may have 
restricted such sale to the case of a demand of rent remaining unpaid, at 
the close of the Bengal year. It has been likewise deemed advisable to ex- 
plain and modify some of the existing rules for the collection of rents, with 
a view to render them more efficacious than at present, as well as to provide 
against sundry means of evasion now resorted to by defaulters. The follow- 
ing rules have accordingly been enacted by His Excellency the Most Noble 
the Governor-General in Council, to take effect from the date of their pro- 
mulgation throughout the several districts of the Province of Bengal, in- 
cluding Midnapore. , % 

II. It is hereby declared that any leases or engagements for the fixing 
Leases fixing rent in rent now in existence, that may have been grant- 
perpetuity, or for a longer e,d or concluded for a term of years, or in perpetuity, 
dar“d*vaMXorgr’exe: a Proprietor under engagements with Government 

cuted while Section 2, Re* other person competent to grant the same, shall 
gulation XLIV. 1793, was be deemed good and valid tenures, according to the 
in force. terms of covenants or engagements interchanged, 

notwithstanding that the same may have been executed before the passing 
of Regulation V. 1812, and while the rule of Section 2, Regulation XLIV. 
1793, which limited the period for which it was lawful to grant such engage- 
ments to ten years, and declared all that might be entered into for a longer 
term to be null and void, was in full force and effect ; and notwithstanding 
that the stipulations of the said leases may be in violation of the rule in 
question: — provided however that nothing herein contained shall beheld 
to exempt any tenures held under engagements from proprietors of estates 
paying revenue to Government, from the liability to be cancelled on sale of 
the said estates for arrears of the said revenue, unless specially exempted 
from such liability by the rule in question, or by any other specific rule of 
the regulations in force. 
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III. First. The tenures known by the name of putnee taloohs, as de- 
Putnee tenures declared scribed in the preamble to this regulation, shall be 
valid, transferable, and an- deemed to be valid tenures in perpetuity, according 
Bwerable for debt. terms of the engagements under which they 

are held. They are heritable by their conditions ; and it is hereby further de- 
clared, that they are capable oP being transferred by sale, gift, or otherwise, 
at the descretion of the holder, as well as answerable for his personal debts, 
and subject to the process of the courts of judicature, in the same manner 
as other real property. 

Second. Putnee talookdars are hereby declared to possess the right of 
letting out the lands composing their talooJcs in any 
derietM^ de.kred.*'^ manner they may deem most conducive to their in- 

terest, and any engagements so entered into by such 
talookdars with others shall be legal and binding between the parties to 
the same, their heirs, and assignees: — provided, however, that no such en- 
gagements shall operate to the prejudice of the right of the zemindar to 
hold the superior tenure, answerable for any arrears of his rent, in the 
estate in which he granted it, and free of all encumbrance resulting from 
the of his tenant. 


Third. In case of an arrear occurring upon any tenure of the descrip- 
PutTiee tenures declared tion alluded to in the first clause of this section, it 
not voidable for arrears. shall not be liable to be cancelled for the same ; 
but the tenure shall be brought to sale by public auction, and the holder 
of the tenure will be entitled to any excess in the proceeds of such sale, 
beyond the amount of the arrear of rent due; — subject however to the 
provisions contained in Section 17 of this regulation. 


IV. If the holder of a putnee talook shall have underlet in such manner 

as to have conveyed a similar interest to that en- 
deuis himself, as explained in the preamble to this 

will be deemed to confer sregulatioD, the holder of such a tenure shall be 
a similar interest to that deemed to have acquired all the rights and immuni- 
Tn^S^ecUon declared in the preceding section to attach to 

putnee talooks, in so far as concern the grantor of 
Buch under-tenure. The same construction shall also hold in the case of 
putnee talooks of the third or fourth degree. 

V. The right of alienation having been declared to vest in the holder 
Zemindar not entitled a putnee talook, it shall not be competent to the 

to refuse to give effect to zemindar or other superior, to refuse to register, and 
a transfer. otherwise to give effect to such alienations, by dis- 

charging the party transferring his interest from personal responsiblity, and 
by accepting the engagements of the transferee. In conformity however with 
established usage, the zemindar ^ or other superior 
But may demand his fee. gjjall be entitled to exact a fee upon every such alie- 

cent^^on the ^umma^ nation, and the rate of the said fee is hereby fixed 
maxtoin one jumma OT annual rent of 

hundred rupees. the interest transferred, until the same shall amount 


May also demand secu- to one hundred rupees, which sum shall be the 
rity, as far as half the maximum of any fee to be exacted on this account. 
jumma. ^ zemindar shall also be entitled to demand 

substantial security from the transferee or purchaser, to the amount of half 
the jumma or yearly rent, payable to him from the tenure transferred ; the 
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condition of furnishing such security on requisition being understood to be 
Above rules 'to apply to o“e of the original liabilities of the tenure. The 
sales in execution and all above rules shall apply equally to the case oi a 
alienations. Sale made in execution of a decree or judgment 

But no fee on sale for of court, as to all other alienations ; but it^ shall 
arrears. apply to the case of sale for an arrear in the 

rent due to the zemindar or other superior, under the rules hereinafter con- 
tained. The purchaser at such a sale shall be entitled to have his name 
registered, and to obtain possession without fee, though of course liable 
to be called on to give security under the conditions of the tenure pur- 
chased. 

VI. It shall be competent to the zemindar or other superior to refuse 
. the registry of any transfer, until the fee above 

sauc«‘)n to transfer? till Stipulated be paid, and until substantial security to 
fee and security be ten- the amount Specified be tendered and accepted : — 
provided however, that if the security tendered 
by any purchaser or transferee, should not be approved by the zemindar 
. and the party tendering it shall be dissatisfied 
ifooutcSfto br^deter- ^uch rejection, he shall be competent t(/ appeal 
mined by appeal to civil therefrom by petition or common motion in the 
civil court of the district, which authority, if satis- 
fied of the sufficiency of the security tendered, shall issue an injunction on 
the zemindar to accept it, and give effect to the transfer without delay. It 
is hereby provided, that the rules of this and of the preceding section shall 
not be held to apply to transfers of any fractional portion of a putnee talook, 
nor to any alienation other than of the entire interest ; for no appor- 
tionment of the zemindar's reserved rent can be allowed to stand good, 
unless made under his special sanction. 


VII. In case of the sale of a tenure in execution of a judgment 

Upon public sale if court, if the purchase do not within the period 
security be not tendered of one month from the sale conform to the rules 
within one month, of^Sectiou 5 of this regulation, in order to obtain 

dar may attach. * transfer of his tenure by the superior to whom 

the rent fixed upon it is payable, the zemindar or other superior shall be 
entitled, of his own authority, to send a sezawul to attach and hold posses- 
sion of the tenure, until the forms prescribed be observed. In case also 
of the sale of a putnee tenure for' arrears of the rent due upon it, under the 
rules of this regulation, if security be required by the zemindar, and the 
purchaser fail to furnish the same within one month of the date of sale, 
the zemindar shall similarly be entitled to send a sezawul to attach and 
hold possession of the interest which may have passed on the sale, to the 
exclusion of the purchaser, until the prescribed security be given. Attach- 
, ... ments made under this section shall be regarded 

effect of aTrust.^° ® *13 trusts for the benefit and at the risk of the 

purchasers ; consequently after deducting the rent 
due and the expence of attaching, any surplus that may be yielded by the 
collections shall be held in deposit for such purchaser : but if the collections 
for the time fall short of the rent, the tenure and person of the proprietor 
shall be liable in the same manner as if no attachment had been made, and 
the accounts produced by the zemindar or other superior making the attach- 
ment shall be received as primd facie evidence to warrant process for an 
arrear so accruing. 
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First sale to be applied 
for on the first of Bysaak. 


Notice to be published 
that, .it will take place on 
the first of Jyte. 


VIII. First. — Zemindars, that is, proprietors under direct engagements 
to be allowed Government, shall be entitled to apply 

periodical sales of tenures, manDer foliowiDg for pGriouical sales of any 

in whieh right to sell for tenures, upon which the right of selling or bringino- 
*ulation*^ reserved by sti- arrear of rent may have been specially 

^ ‘ reserved by stipulation in the engagements inter- 

changed on the creation of the tenure. The exercise of this power shall 
not be confined to cases in which the stipulation for sale may have been 
unrestricted in regard to time, but shall apply equally to tenures held under 
engagements stipulating merely for a sale at the end of the year, in con- 
formity with the practice heretofore allowed by the regulations in force. 

Second . — On the first day of Bysaak, that is, ab the commencement of 
the following year from that of which the rent is 
due, the zemindar shall present a petition to the 
collector,* containing a specification of any balances 
that may be due to him on account of the expired year from all or any 
talooJcdars or other holders of an interest of the nature 
described in the preceding clause of this section. The 
same shall then be stuck up in some conspicuous part 
of the cutcherree, with a notice, that if the amount claimed be not paid 
before the first of Jyte following, the tenures of the defaulters will, on that 
day be sold by public sale in liquidation. Should however the first of Jyte 
fall on a Sunday, or holidays, the next subsequent day, not a holiday, shall 
be selected instead ; a similar notice shall be stuck up at* the sudder 
cutcherree of the zemindar himself, and a copy or 
extract of such part of the notice as may apply to 
the individual case, shall be by him sent, to be 
similarly published at the cutcherree, or at the principle town or village 
upon land of the defaulter. The zemindar shall be exclusively 
Rules for serving it answerable for the observance of the forms above 

prescribed, and the notice required to be sent into 
the mofussil shall be served by a single who shall bring back 

the receipt of the defaulter, or of his manager for the same; or in the 
event of inability to procure this, the signatures of three substantial per- 
sons residing in the neighbourhood, in attestation of the notice having been 
brought and published on the spot. If it shall appear, from the tenor of 
the receipt or attestation in question, that the notice has been published at 
any time previous to the fifteenth of the month of Bysaak, it shall be a 
sufficient warrant for the sale to proceed upon the day appointed. In case 
the people of the village should object or refuse to sign thier names in 
attestation, the peon shall go to the cutcherree of the nearest moonsiff, or 
if there shall be no moonsiff, to the nearest thana, and there make volun- 
tary oath of the same having been duly published — certificate to which 
effect shall be signed and sealed by the said officers, and delivered to the 
peon. 


Notice to be sent into the 
mofussil. 


Third , — On the first day of Kartic in the middle of the year, the 
Mid year sale to be ap- zemindar shall be at liberty to present a similar 
plied for on the first of petition, with a statement of any balances that may 
be due on account of the rent of the current year 
up to the end of the month of Asin, and to cause similar publication to be 
made of a sale of the tenures of defaulters, to take place on the first of 


Sectiun 1, Act 33 of 1850. 
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Notice as above for sale 
the first of Aughun. 


If arrear be not less than 
one-fourth of demand. 


IX. 


Begister to conduct the 
sale. 


Buies for bidding, &c. 


Aughun, unless the whole of the advertised balance shall be paid before 
the date in question, or so much of it as shall re- 
duce the arrear, including any intermediate demand 
for the month of Kartic to less than one- fourth, 
or a four-anna proportion of the total demand of 
the zemindar, according to the histhundee, calcu- 
lated from the commencement of the year to the last 
day of Eartic. 

All sales of saleable tenures applied for under the rules of this 
regulation, shall be made in public cutcherree by the 
Collector the land shall be sold to the highest 
bidder, and every one not the actual defaulter, shall 
be free to bid, not excepting the person in satisfaction of whose demand 
the sale may be made, nor the under-tenants of the defaulter : fifteen per cent. 

of the purchase-money shall be paid immediately the 
lot is knocked down, and the officer conducting the 
sale shall be competent to refuse to accept a bid, 
or to knock down a lot to any bidder, unless hejM« 
assurance to his satisfaction that the am^nt re- 
quired to be deposited is in hand for the purpose, or will be produced within 
two hours. If the fifteen per cent, be not paid in cash 
or in notes of the Bank of Bengal within two hours 
of the sale, or an equivalent amount in Government 
securities be not lodged, the lot shall be resold on the same day, and if the 
remainder of the purchase-money be not paid by noon of the eighth day, 
notice shall be given of resale on the following day, 

sale on mnthXy after. proclaim- 

ing the same by beat of drum through the bazar 
of the sadder station of the zUlah, after which the lot shall be resold at the 
appointed time at the risk of the first purchaser, who shall forfeit the ad- 
vance of fifteen per cent, already made, (suchf forfeited deposit shall be ap- 
plied to defray the expences of the sale, and the surplus shall be forfeited to 
Government) and be further answerable for any sum in which the proceeds 
of the second sale may falPshort of the antecedent one ; such deficiency to be 
levied by the process for the execution of decrees of the civil courts. 


Fifteen per cent, 
paid on sale. 


to be 


Oi lot to be re-sold after 
two hours. 


X. At the time of the sale the notice previously stuck up in the 
Forma to be observed on cutcherree shall be taken down, and the lots be called 
selling. up successively in the order in which they may be 

found in that notice. A person shall attend on the part of the zemindar 
Zemindar to certify with a particular Statement of the payments made 
balance. up to the day of sale, on account of the balance of 

And service of notice in 'ach advertised lot, together with the receipt for, or 
mofus&il, certificate of, the notice directed to be published in 

the mofussil ; nor shall any lot be put up to sale until the statement 
produced shall have been inspected, and the existence of a balance for the 
year ascertained therefrom, nor until the receipt for the notice shall have 
been read ; the observance of which forms shall be recorded in a separate 
roobukaree, to be held upon each lot sold. If the sale be of the description 


• Section 3, Act 8 of 1865, B. C. 

If the lauds comprising the Putny are situate in two or more Collectorates, the Collector 
in whose collectorate the greater part of such lands shall be situate is the Collector to conduct 
the sale, section 1, Act 6 of 1853. 

t Section 2, Act 25 of 1850. 
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provided for in the third clause of Section 8 of this regulation, the kisU 
bundee of the defaulter shall likewise be produced, in order that it may be 
seen that the balance remaining unpaid exceeds a four anna proportion of 
the demand up to the date of sale, nor shall the sale take place unless this 
be ascertained. The zemindar shall be exclusively responsible for the 

V « correctncss and authenticity of the papers to be 

Onh.«ownre8pon«bil.ty. th„g exhibited, nor shall the public officer making 

the sale be answerable in any respect, except for its fairness and publicity, 
and for the observance of the rules prescribed for his guidance in this 
regulation. 

XL First — It is hereby declared, that any talook or saleable tenure 
Tenure to be Rold free disposed of at public Sale, under the 

of incumbrance by act of rules of this regulation, for arrears of rent due on 
defaulter. account of it, is sold free of all incumbrances that 

may have accrued upon it by act of the defaulting proprietor, his represen- 
latives, or assignees ; unless the right of making such incumbrances shall 
have been expressly vested in the holder by a stipulation to that effect in 
‘Written engagements under which the said may have been held. 

No transfer by sale, gift, or otherwise, no mortgage or other limited assign- 
inenr, shall be permitted to bar the indefeasible right of the zemindar to 
hold the tenure of his creation answerable in the state in which he created 
it, for the rent, which is in fact his reserved property in the tenure : except 
the transfer or assignment should have been made with a condition to that 
effect, under express authority obtained from such zemindar. 

Second. — In like manner, on sale of a talook for arrears, all leases 
No under-lease to stand originating with the holder of the former tenure, 
after sale. if creative of a middle interest between the resident 

cultivators and the late proprietor, must be considered to be cancelled, 
except the authority to grant them should have been specially transferred ; 
the possessors of such interests must c<»nsequently lose the right to hold 
possession of the land, and to collect the rents of the ryots ; this having 
been enjoyed merely in consequence of the defaulter's assignment of a 
certain portion of his own interest, the whole of which was liable for 
the rent. 

Third . — Provided nevertheless, that nothing herein contained shall 
Exception in favour of construed to entitle the purchaser of a talook 
honk fide engagements or Other saleable tenure intermediate between 
with ryou. zemindar and actual cultivators, to eject a khodkast 

ryoti or resident and hereditary cultivators, nor to cancel bond fide engage- 
ments made with such tenants by the late incumbent, or his representative, 
except it be proved in a regular suit, to be brought by such purchaser, for 
the adjustment of his rent, that a higher rate would have been demandable 
at the time such engagements were contracted by his predecessor. 

XII. The rules of the preceding section being declaratory of the 
Above rule to take ef- principle to be observed on all occasions, wherein 
feet retrospectively. saleable tenures are made responsible for the zemin- 

dar^s reserved rent, will equally apply to the case of talooks heretofore sold, 
as to those that may be sold henceforward, if the sale shall have been fair, 
and the process observed in conducting it, shall have been that recognized- 
and in use in the district at the time of selling. Nothing however herein 
contained shall operate to the prejudice of any 
agreement, express or implied, now subsisting 
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between the purchaser of a talook and the lessees of his predecessor. Neither 
But not to ’ apply to shall the rule for the fall of under-tenures be consi- 
private transfers. dered to apply to any private transfer by a talookdar 

of his own interest, nor to a public sale in execution of a decree, nor to the 
case of a relinquishment by the talookdar in favour of the zemindar, nor 
to any act originating with the former holder, other than default as afore- 
said ; all such operations involve only a transfer of the tenure in the estate 
in which it may be held at the time, and the new incumbent succeeds to 
no more than the reserved rights of the former tenant, such as they may 
be, and is of course subject to any restriction put upon the tenure by 
his act. 


XIIL -Pirsf.— -With reference to the injury that may be brought upon 
Reason for allowing un- holder of a talook of the second degree by the 

der-tenants a means of operation of the preceding rules, in case the pro- 
staying sale. prietor of the superior tenure purposely withholds 

the rent due from himself to the zemindar, after having realized his own 
dues from the inferior tenantry, it is deemed necessary to allow such talook^ 
dare the means of saving their tenures from the ruin that must attend^^wcClT 
a sale, and the following rules have accordingly been enacted fox this 
purpose. 


Second. — Whenever the tenure of a talookdar of the first degree may 
-- ... be advertised for sale in the manner required by the 

anner o oing so. second and third clauses of Section 8 of this regular 

tion, for arrears of rent due to the zemindar, the taloohdare of the second 
By lodging tho adver- degree, or any number of them, shall be entitled 
tised balance. to stay the final sale, by paying into court the 

amount of balance that may be declared due by the person attending on 
the part of the zemindar on the day appointed for sale : in like manner 
they shall be entitled to lodge money antecedently, for the purpose of 
eventually answering any demand that may remain due on the day fixed 
for the sale ; and should the amount lodged be sufi&Cient, the sale shall not 
proceed, but after making good to the zemindar the amount of his demand 
any excess shall belaid back to the person or persons who may have 
lodged it. 

Third. — If the amount so lodged shall be rent due by the inferior 
In case of rent due be- talookdar to the holder of the advertised tenure, 
ingloged. the Same shall be stated at the time of making the 

Credit to be given. deposit, and the amount shall be carried to the 

account of the tenant or tenants lodging it, and be deducted from any 
claim of rent that may at the time be pending, or be hereafter brought) 
forward against him or them by the proprietor of the advertised tenure, on 
account of the year or months for which the notice of sale may have been 
published. 


Fourth. — If the person or persons making such a deposit, in order to 
In case of advance from stay the sale of the superior tenure, shall have al- 
private funds. ready paid the whole of the rent due from himself 

or themselves, so that the amount lodged is an advance from private funds, 
and not a disbursement on account of the said rent, such deposit shall not 
be carried to credit in, or set against future demands for rent, but shall be 
considered as a loan made to the proprietor of the tenure preserved from 
sale by such means, and the talook so preserved shall be the security to 
the person or persons making the advance, who shall be considered to have 


50 
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Defaulter how to recov- 
er possession. 


But action to lie for its 
reversal. 


» igeD tbere^poB, in the same manner as if the loan had been made upon 
mortgage ; and he or they shall be entitled, on 
mortgage? ® ® ® applying for the same, to obtain immediate possession 

of the tenure of the defaulter, in order to recover the 
amount so advanced from any profits belonging thereto. If the defaulter 
shall desire to recover his tenure from the hands of the person or persons, 
who by making the advance may have acquired such an interest therein, 
_ , ^ and entered on possession in consequence, he shall 

er possession. entitled to do so, except upon repayment 

^ of the entire sum advanced, with interest at the 

rate of twelve per cent, per annum, up to the date of possession having 
been given as above, or upon exhibiting proof, in a regular suit to be insti- 
tuted for the purpose, that the full amount so advanced, with interest, has 
been realized form the usufruct of the tenure. 

XIV. First. — Should the balance claimed by a zemindar on account 
Sale not to be stayed, ex- fhe rent of any under-tenure, remain unpaid upon 

cept the arrear claimed be the day fixed for the sale of the tenure, the sale 
lodged. shall be made without reserve in the manner pro- 

ViSt?d for in sections 9 and 10 of this regulation ; nor shall it be stayed or 
postponed on any account, unless the amount of the demand be lodged. It 
. shall however be competent to any party desirous 
reversal ^ contesting the right of the zemindar to make the 

, ' sale, whether on the ground of there having been no 

balance due, or on any other ground, to sue the zemindar for the reversal of 
the same, and upon establishing a sufficient plea, to obtain a decree with full 
costs and damages. The purchaser shall be made a party in such suits, and 
upon decree passing for reversal of the sale, the court shall be careful to 
indemnify him against all loss, at the charge of the zemindar or person at 
whose suit the sale may have been made. 

Second. — In cases also in which a taloohdar may contest the zemin^ 
Summary investigation demand of any arrear, as specified in the 

may be applied for by de- notice advertised, such talookdar shall be competent 
faulter. to apply for summary investigation, at any time 

within the period of notice ; the zemindar shall then be caMed upon to furnish 
his cabooleat and other proofs at the shortest convenient notice, in order 
that the award may, if possible, be made before the day appointed for 
sale. Such award, if so made, will of course, regu- 
ulterior process; but if the case be still 
^ ^ * pending, the lot shall be called up in its turn, not) 

withstanding the suit; and if the zemindar or his agent in attendance 
insist on the demand, the sale shall be made on his responsibility ; nor shall 
it be stayed, or the summary suit be allowed to proceed, unless the amount 
claimed be lodged in cash or in Government securities or in notes of the 
Bank of Bengal, by the talookdar contesting the demand ; and if such 
deposit be not made, the alleged defaulter will have no remedy, but by a 
regular action for damages and for reversal of the sale. 

XV. First. — So soon as the entire amount of the purchase-money 

shall have been paid in by the purchaser, at any 
taSiig ° ■ sale made under this regulation, such purchaser 

shall receive from the officers conducting the sale, a 
certificate of such payment. The purchaser shall then proceed with the 
Zemindar to give’trans- certificate in question to procure a transfer to hia 
on security being fur- name in the cutckerre^ of the zemindar, and upon 
if required. furnishing security, if required, to the extent of half 
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the jumma or annual rent, he shall receive the usual urriuldU'StvJcj or order 

for possessioD, together with the notice to the ryots and others to attend 

and pay their rents henceforward to him. The zermndar shall also be 

bound to furnish access to any papers connected with the .tenure purchased, 

that may be forthcoming in his and should he in any manner 

delay the transfer in his office, or refuse to give the orders for possession, not* 

withstanding that good and substantial security shall have been furnished, 

„ , . . or tendered, on requisition, the new purchaser shall 

Remedy m case of delay. 

receive the orders for possession, and shall be put in possession of the lan|||s 
by means of the nmir^ in the same manner as possession is obtained under 
a decree of court : provided however, that if the 
delay be on account of the zemindar's contesting the 
sufficiency of the security tendered,5itihe rule contained in Section 6 of^ this 
regulation shall be observed. 

Second , — When the new purchaser, shall proceed to take possesiou 
of the lands of his purchase, if the late incumbent 
himself, or the holders of tenures or assignm^t# 
derived from the late incumbent, and intermediate between him p^mthe 
actual cultivators, shall attempt to offer opposition, or to interfere with the 
collections of the new purchaser, from tne lands composing his purchase, 
the latter shall be at liberty to apply immediately to the mvil court, for the 
aid of the public officers in obtaining possession of his just rights. A pro- 
„ - _ ^ . clamation shall then issue, under the seal of the 

from^court! ^ court and signature of the judge, declaring, that the 

new incumbent having, 1 byj purchase at a sale for 
arrears of rent due to the zemindar , acquired the entire rights and privi- 
leges attaching to the tenure of the late taloohdar, in the estate in which 
it was originally derived bj him from the zemindar ^ he alone will be recog- 
nized as entitled to make the zemindaree collections in the mofussil, and 
no payments made to any other individual will on any account be credited 
to the ryots or others in any suit, for rent, or.on any other occasion whatever, 
when the same may be pleaded. 

• Third, — Should, the lale incumbent, or his late under-tenants, continue 
^ oppose the entry of the new purchaser,^ notwith- 

° eroppo- standing the issuing of such a proclamation, or 
should there be reason to apprehend a breach of the 
peace on the part of any one, the aid of the police-officers, and of all other 
’ public officers who may be at hand, and capable of 

officer to ^ affording assistance, shall be given to the new pur- 

chaser, on his presenting a written ' application for 
the same ; and in the event of any affray or breach of the peace occurring, 
the entire responsibility shall rest with the party opposing the lawful 
attempt of the purchaser to assume his rights. 

XVI— Repealed by Act VIIL of 1865, B. 0. 

Rules for disposing of the XVII. First — The following rules have been 

for arrears under this legu* Gnacted for the disposal of the proceeds of any. 
lation. sale made under the rules of this regulation. 

3econd,^Oxio per cent, shall first be deducted from the net proceeds 
One per cent, to be car- realized, and shall be carried to the account of Go- 
ried to the account of Go- vernment, for the purpose of meeting the expense 
vernment. ^ 0 xtra establishments which it may be neces- 

sary to maintain, for carrying into effect the provisions of this regulation* 


In case of further oppo 
sition. 


Police and all public 
officers to aid. 


One per cent, to be car- 
ried to the account of Go- 
vernment. 



REGULATION VIII OP 1811 . 


balance OQ account of which the sale may have been made 
Zmindar^s balance and shall next be made good in full (with interest and 
expenses to be next made all charges incurred in bringing the talook to sale) 
to the zemindar or other person to whom the same 
may be due : provided however, that no former balances, beyond thbse of 
the current year ( or of that immediately expired, if the sale be at the com- 
mencement of the following year), shall be included in the demand to be 
thus satisfied. Such antecedent balances, if the 
lanwa.^^^ antecedent ba- zemindar shall have omitted to avail himself of the 

* process within his reach, for having them satisfied 

the time, will have become in fact mere personal debts of the individual 
talookdar, and must be] recovered in the same way as other debts by a 
regular suit in the court. 

Fourth. — Any excess that may remain after satisfying the demand of 
Remainder to be sent to ‘*1® zemindar, in the manner above described, shall 
the collector’s treasury, to be forthwith sent by the officer conducting the sale 
answer claims of under- to the treasury of the Collector or Assistant Collec- 
tenants, district, to be there held in deposit, to 

the claims of the talookdars of the second degree, or of others who, 
by assignment of the defaulter, may be at the time in possession of a 
vauluable interest :,on the land composing the talook sold, or on any 
part of it. 

Fifth, — It shall be competent to any one conceiving himself to pos- 
^ , sess such an interest, to bring forward his claim to 

prosecute for the price of same, or for a 

their interest or compen- just compensation for the loss sustained by him in 

consequence of the sale, by instituting a regular 
suit at any time within two months from the date of sale. If the Court 
shall, on investigation, consider the plaintiffs claim to be an equitable one 
the court will award to the claimant either the price he may have originally 
paid, or the value of the interest at the time of sale, or any other amount 
that may be deemed just ^nd equitable under all the circumstances. If there 
be more claimants than one, payment shall not be made from the deposit, 

until the whole of the r claiiQS vbe settled; and in 
fiTp^itUmanyclS^! case tbe Value assessed upon tbe whole should ei- 

ceed the amount in deposit, such amount shall be 
divided proportionately, and the remainder stand as a personal debt 
against the defaulter, to be reali2;ed from him by the usual process for tbe 
execution of decrees. 

Sixth, — Provided, however, that no talookdar of the second degree, 

... or other possessor of an assigned interest upon the 

Action not to lie, if the ui-ij* j 

under tenant be himself land of the tenure sold, who may be holding under 

in arrear at the time of a Stipulation for the payment of an annual amount 

in the way of rent, shall be entitled to recover com- 
pensation for tbe loss of such tenure or assignment upon its becoming can- 
celled by sale of the superior talook, except after exhibiting proof that tbe 
whole amount of the rent demandable from himself has been paid or lodged 
for the purpose prior to the date of sale. 

Seventh, — Should no claims upon the purchase-money of a talook sold 
In cue of no claim In Ijrougbt forward by any under-tenants 

two mouths, or only par- Or assignees, within the period of two months from 
tial claims, d^aulter to the date of sale, or should the amount claimed by 
excess un- those who may have sued not equal to the entire de- 
. * posit, the defaulter whose tenure may have been sold 


In case of no claim in 
two months, or only par- 
tial claims, d^aulter to 
receive the excess un- 
claimed. 
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shall be at liberty to petition the court for the amount bo held in deposit 
or for the excess thereof, as the case may be, and he shall receive a certi- 
ficate under the seal of the court, of there being no claims to afford ground 
of detention for the whole or any part of the deposit ; and upon exhibit- 
ing such certificate to the Collector, the amount set free thereby shall be 
paid to his receipt. In the same manner, upon executing a decree passed 
in favour of any under-tenants or assignees, they shall receive certificates 
under the seal of the court, declaring the amount adjudged to them out of 
the deposit, and upon exhibiting these certificates, the amount shall be paid 
severally to their receipts by the Collector, ^ 

Eighth, — It shall be competent to any party interested in a deposit, to 
. , . ^ ^ . withdraw the whole or any part thereof, on substi- 

may substitute Govern- tutiDg Government securities, bearing interest, in 
ment securities for cash lieu of the money SO held in deposit, such securi- 
in deposit. taken at the rate of discount or premium 

of the day, as shown by the Government Gazette last received. 

XVII and XIX. — Repealed by Sec. 1, Act X of 1859. 


EEGULATION XI OP 1825 * 

A Regulation for declaring the Rules to he observed in determining 
Claims to Lands gained hy Alluvion, or hy Dereliction of a River, 
or the Sea, — Passed by the Governor General in Council, ov the 26th 
May 1825 ; corresponding with the 14th Jeyte 1232 Bengal era; the 
24th Jeyte 1232 Fussily ; the 16th Jeyte 1232 Willaity ; the 9th Jeyte 
1882 Sumbut ; and the 17th Sawaul I24O Higeree, 

I, In consequence of the frequent changes which take place in the 
Preamble channel of the principal rivers that intersect the 

provinces immediatly subject to the Presidency of 
Fort William, and the shifting of the sands which lie in the beds of those 
rivers, churs, or small islands are often thrown up by alluvion in the midst 
of the stream, or near one of the banks, and large portions of land are 
carried away by an encroachment of the river on one side; whilst accessions 
of land are at the same time, or in subsequent years, gained by 
dereliction of the water on the opposite side; similar instances of alluvion, 
encroachment, and dereliction also sometimes occur on the sea-coast which 
borders the southern and south-eastern limits of Bengal. The lands gained 
from the rivers or sea by the means above-mentioned, are a frequent source 
of contention and affray, and although the law and custom of the country 
have established rules applicable to such cases, these rules not being 
generally known, the Court of Justice have sometimes found it difficult to 
determine the rights of litigant parties claiming churs or other lands gained 
in the manner above described. The Court of Sudder Dewanny Adawlut, 
with a view to ascertain the legal provisions of the Mahammedan and 
Hindoo laws on this subject, called for reports from their law-officers of each 
persuasion, and on consideration of the reports furnished by the law-officera 
in consequence, as well as of the decisions which have been passed by the 
Court of Sudder Dewanny Adawlut in cases brought before them in appeal 
which involved the rights of claimants to lands gained by alluvion, or by 
dereliction of rivers or the sea, the Governor-General in Coiiocil has deemed 


• See Sec. 7, Act IX of 1817 and See. 2, Act XXXI of 185S. 
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it proper to enact the following rules for the general information of in- 
dividuals, as well as for the guidance of the Courts of Judicature ; to be 
in force, }as soon as promulgated, throughout the whole of the provinces 
subject to the Presidency of Fort William. 

II. Whenever any clear and definite usage of shehust pywust, respec- 
Claims and disputes re- ting the disjunction and junction of land, by the 
lative to alluvial lands to encroachment or recess of a river, may have been 
and “definite^ n^perwhln immemorially established, for determining the rights 
such shall be clearly recog- of the proprietors of two or more contiguous estates 
niipd and establibhed. divided by a river, (such as that the main channel 

of the river dividing the estates shall be the constant boundary between 
them, whatever changes may take place in the course of the river, by en- 
croachment on one side, and accession on the other), the usage so established 
shall govern the decision of all claims and disputes relative to alluvial land, 
between the parties whose estates may he liable to such usage. 


III. Where there may he no local usage of the nature, referred to in 
Where no such local the preceding section, the general rules declared in 


.:;«nre may be established, 
the cftnrms to be decided by 
the rules declared in the 
following sections. 


the following section shall be applied to the ‘deter- 
mination of all claims and disputes, relative to lands 
gained by alluvion or by dereliction either of a 
river or the sea. 


IV. First — When land may be gained by gradual accession, whether 
Lands ained b radual recess of a river, or of the sea, it shall be 

accession ^Trom tL^TeceL considered an increment to the tenure of the per- 
of a river or the sea, to be soo to whose land or estate it is thus annexed, 

considered an increment whether such laud or estate be held immediately 
to the tenure of the per- n ^ ^ i 

son to whose estate it may Government, by a or other superior 

be annexed, landholder, or as a subordinate tenure by any des- 

cription of under-tenant whatever. Provided that 
the increment of land thus obtained shall not entitle the person in possession 
of the estate or tenure to>, which the laud may be annexed, to a right of pro- 
perty or permanent interest therein beyond that possessed by him in the 
estate or tenure to which the land may be annexed, and shall not in any 
case be understood to exempt the holder of it, from the payment to Govern- 
ment of any assessment for the public revenue to which it may be liabla 
under the provisions of Regulation II, 1819, or of any other Regulation in 
force. Nor, if annexed to a subordinate tenure, held under a superior land- 
holder, shall the under-tenant, whether a khodkast ryot, holding a mouroosee' 
istemraree tenure at a fixed rate of rent per heegha, or any other description 
of under-tenant liable by his engagements, or by established usage, to an 
increase of rent for the land annexed to his tenure by alluvion, be consi- 
dered exempt from the payment of any increase of rent to which he may 
be justly liable. 


Second , — The above rule shall not be considered applicable to cases in 
When a riyer by a sud- a river by a sudden change of its course, may 


den change of its course break through and intersect an estate, without any 
may break through and in- gradual encroachment, or may, by the violence of 

Separate a considerable piece of land from, 
recognized, shall remain One estate, and join it to another estate, without 
the property of the origi- destroying the identity, and preventing the recog- 
na owner. nition of the land so removed. lu such cases the 

land, on being clearly recognized, shall remain the property of its original. 


owner. 
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Third , — When a chur or island may be thrown up in a large navigable 
Churs or islands thrown ^ver (the bed of which is not the property of an 
individual), or in the sea, and the channel of the 
river or sea, between such island and the shore, may 
not be fordable, it shall, according to established 
usage, be at the disposal of Government. But if the 
channel between such island and the shore be for- 
dable at any season of the year, it shall be consider- 
ed an accession to the land tenure or tenures of 


up in a large and navigable 
river, (the channel be- 
tween the islands and the 
shore not being fordable,) 
to be at the disposal of 
Government. 

But if fordable, to whom 
they shall belong. 


the person or persons, whose estate or estates may be most contiguous to 
it, subject to the several provisions specified in the first clause of this 
section, with respect to increment of land by gradual accession. 


Fourth , — In small and shallow rivers, the beds of which, with the 
Claims to &c. right of fishery, may have been heretofore 

thrown up in small and recognized as the property of lodividuals, any sand- 
Bhaliow rivers how to be bank or chur that may be thrown up, shall, as 
determined, hitherto, belong to the proprietor of the bed of 

the river, subject to the provisions stated in the first clause of the pr^j^eent" 
section. 


Fifth . — In all other cases, viz., in all cases of claims and disputes res- 
Diaputes relative to lands pecting land gained by alluvion, .or by dereliction 
gained by alluvion cr by of a tiver or the sea, which are not specifically pro- 

derehction of a river or vided for by the rules contained iu this Regulation: 
the sea, not provided for ^ t j -j* i , 

by the provisions of the the Oourts of Justice, in ueciciing upon such claims 

present regulation, how to and disputes, shall be guided by the best evidence 
be adjusted. obtain of established local 

usage, if there be any applicable to the case, or if not, by general principles 
of equity and justice. 

V. Nothing in this Regulation shall be construed to justify any en- 
Encroachments on bede chroachmeots by individuals oa the beds or channels 
of navigable rivers and of navigable rivers. Or to prevent the Zillah and City 
other obstructions to their Magistrates or any other officers of Government wno 
free navigation prohibited. ^ empowered for that purpose, from 

removiug obstacles which appear to interfere with the safe and customary 
navigation of such rivers, or which shall, in any respect, obstruct the pas- 
sage of boats by tracking on the banks of such rivers, or otherwise. 
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ACT No. VIII OF 1 ^ 90 . 

THE GUARDIANS AND WARDS ACT, 1890, 


Passed by the Governor General of India in Council. 


(Received the Assent of the Governor General oil the Jllarch ISOO.) 

An Act to consolidate and amend the law relating to Guardian 
and Ward. 

Whereas it is expedient to consolidate and amend the law rtdatino to 
guardian and ward ; It is hereby enacted as follows: — 


CHAPTER I. 
Preliminary. 


Title*, extent and (D This Act may be called the Guardians 

commcuceineiit, and Wards Act, 1890. 

T> whole of British India, inclusive of Upper 

biirrna and British Baluchistan ; and 

OD II shall come into force on the first day of July, 1890. 

2. fl) On and from that day the enactments meit- 
tioned in the schedule shall be repealed to ihe 
extent specified in the tliird' column thereof. 

(2) But all proceedings had, certificates Vrantcnl, allowances assigned, 
ohliganous imposed, and applications, appointments, oidors and rules made 
under any of those Tmactments, shall, so far as may be, be deeumd to hav'‘ been 
respectively had, granted, assigned, imposed and made under this Act ; and 

(‘>) Any enactment or document referring to any of those enactments 
shall, so far as may be, be construed to refer to this Act or to the eoi respond- 
ing portion thcieof. 

3. This Act shall be read subject to every enactment heretofore or 
Saving: of inriadiction hearafter passed relating to any Court of Wards by 
of Courts of Wards and ibe Governor General in Council or by a Governor 
lartcic ig ourts. Lieutenant-Governor in Council ; and nothing 

in this Act shall be construed to affect, or in any way^ derogate from, the 
jurisdiction or authority of any Court of Wards, or to take away any power 
possessed by any High Court established under the Statute 24 and 25 
I'ictoria, Chapter 104 (an Act for establishing High Courts of Judicature in 
India,) 


Definitions, 


4. In this Act, unless there is something 
repugnant in the subject or context, — 


(1) ‘‘minor” means a person who, under the provisions of the Indian 
Majority Act, 1875, ia to be deemed not to have attained his majority ; 
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0?) “piiardiari means a person having the c«are of the person of a 
minor or of his property, or of both his person and property : 

(.?) ‘Svard ” means a minor for whose person or property, or both, 
there is a guardian : 

(Jf.) “District Court ** has the meaning assigned to that expression ia 
the Code of Civil Procedure, and includes a High Court in the exercise of 
its ordinary original civil jurisdiction : 

{5) “the Court’* means the District Court having jurisdiction to 
entertain an application under this Act for an order appointing or declaring 
a person to be a guardian; and, where a guardian has been appointed or 
declared in pursuance of any such application, it means the Court which 
appointed or declared the guardain, or, in any matter relating to the person 
of the ward, the District Court having jurisdiction in the place where the 
ward for the time being ordinarily resides : 

(ii) “ Collector,” means the chief officer in charge of the revenue-admi- 
Distration of a district, and includes any officer whom the Local Government, 
by notification in the official Gazette, may, by name or in virtue of his office, 
appoint to be a Collector in any local area, or with respect to any class of 
peisons for all or any of the purposes of this Act : 

(7) “ European British subject ” means an European British subject as 

defined in the Code of Criminal Procedure, 1882, and includes any ChiLtian 
of European descent : and 

{S) “ ])resciibed” means prescribed by rules made by the High Couit 

under ibis Act. 


CHAPTER II. 

Appointment and Declaration of Guardians. 

r>. {1) Where a Uilnor is an European British subject, a gnadian or 

Power of parent's to ap- guaidians of his person or property, or both, niny 
point in a case of European b(i appointed by will or Other instrument to take 
Dutisn subjects. effect on iho death of the person appointing, — 

((7) by the father of the minor, or, 

(/>) if the father is dead or incapable of acting, by the mother. 

(iJ) Where guardians have been appointed under sub-section (/) by both 
parents, they shall act jointly. 

6. In the case of a minor who is not an European British subject, 
nothing in this Act shall be construed to take away or 
poiuYiu^othei^c^cs. derogate from any power to appoint a guaiilian of bis 

person or property, or both, which is valid by the 
law to which the minor is subject. 

Power of the Court to W7}iere the Court is satisfied that it is for 

ghip. the welfare of a minor that an order should be made — 

(a) appointing a guardian of his person or property, or both, or 

(Ji) declaring a person to be such a guardian, the Court may make an 
order accordingly. 
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(?) An order under section shall imply the removal of any "nar- 
diin V. ho lias no^ Ixn-n an[>onited by will or other mstrumeut or appointed 
or declare.. i ]>y file 

(?) Where a ^mardian hf on appointed by will or other instniinent 
or appointed or declared ])y the Court, an order under this section appointing 
or deelajipg rinotlier t)Orson to ha guard'aii in his stead shidl not bo made 
tintil the powers ot the gaaiaiiau appointed or declared as aforesaid have 
ceased under the provisions of this Act. 

Vcr^or\‘^ ontitU'd to All order shall not be made under the last 

apely for oilier. foregoing section except on the application of — 

(a) the person desirous of being, or claiming to be, the guardian of the 
minor, or 

{!)) any relative or friend of the minor, or 

(c) the Collector of the ] 3 istrict or other local area within which the 
mino" ordinarily reside> or in whi<‘li ho has property, or 

the Collector having authority with respect to the class to wliich 
ilio minor hedongs. 

‘ \uii’t h a V i 11 jiiri': (^) the application is with respect to the 

uicU'o to furciiain .‘ippJi- guardianship of the person of tlic minor, it shall ho 
made to tlic District Court having jurisdicihtu in 
l]je place where the minor ordinarily residts. 

(?) Jf the ap['li^rition is with respect to tlic guardinnship of the jiro- 
lierf^ of the minor, it may be in-ulo either to the District Court having 
iun-dicri m in tlu' };lace wlu're the minor ordinarily resides or to a District! 
(Joint liiiving jmi^di'diou in a tilace whcio In* lias properly. 

(?; Ir an anpiicaMou with la'spect to the guardianship of the property 
of a mm nu to ji lE-t'icr, C-mii ether tiiau that having juiisdictiou 
i’l toe pi ice leoe tpe ir-n r <-rdii.ari'y icsides, ihe (Anirt may return the 
etipli a'lon if hi i s (,p d.vo i ' '. apolicj?tioii would lie d:-posod of more justly 
a;> t’o. ut ’e-/ i>i' rnet f 'ouri haung jui isdiction. 

JO. (J) Tf the o,p]'ima.aoi ji(ft made hv G’e Collector, it shall bo hy 
j) titieii sigiea] mid \crihed iu mantiCr prescnlicd liy 

I’-um of Mp y j “lo iL'. Ill* ('ode (*t Ci\'il riMccdiire for the signing and 

• • , i (•lili. arion of a [>laujt, and stating, so far as e;ia 
be a '■'a rt ained, — 

{(f) the name, sex, r-digion, date of birrh and ordinary residence of 
* he* nr nor ; 

(h) wuerc tlie minor is a female, wliodier she is married, and, if so, tho 
name and age of Iut iiusband ; 

ic) iIk' nalu:c, situaaoii and approximate value of the property, if any, 
of the minor ; 

iJ) tue name and residence of the person having the custody or pos- 
session of the p(‘i^-)n 01 pia>}u-rty of the minor ; 

(c) what n (5 »r rf'lardoos the minor luis^ and where they reside ; 

(/) whether a^niiidhiii of the person or property, or both, of the minor 
lias been ajipomted hy any peison entith'd or <jlaiming to be entitled by the 
law t > which the minor is suijject lo make such an appointment ; 

(fj) wbetlier an apuliciitioii has at any tune heon made to the Court or 
10 any other Court with respect to the guardian-hip of the person or piopeny, 
or both, of the minor, and, if so, when, to what Court and with what result ; 

(//) whether the application is for the appointment or declaration of a 
guardian of the person of the minor, or of his property, or of both ; 
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(i) where the application is to appoint a guardian, the qualifications 
of the proposed guardian ; 

(j) where the application is to declare a person to be a .guardian, the 
:;»’onnda on which that person claims ; 

(k) the causes which have led to the making of the application; and 

'h such other jiarticuiars, if any, as may be prescribed or as the nature 
./i applicatioi' renders it necc=>:-iary to state. 

3) If the ‘onlication IS made by the Collector, it diall bo by letter 

-sed to the Court and forwarded by ]»o-t or in siico oth-r manner as 
o. ■ . ■ found C'Oivenient, and shall state as far as possible the pariiculars 
:i . i ' (I iu sub-se^-fion {1). 

The a o.ij> .-iu nuBfc be accompani' d bv a declaration of the 
. . j.p 5^ of M.( .lO used guardian to act, and the declauuion must be 

hy him and attested by at least two witinsses. 



(p 

iFe on 
ition. 


If the Court is satisfic’d ihat there is ground for proceedino* on 

, . , the applicaiion, it shall fk a day for the li-arimr 
admission -i c j x* i " i . "h 

theieor, and cause notice of the application and of 

the date fixed for the heannq — 


; ) to be served in the manner directed in the Code nf Civil Procedure on 

{\) the parents of the minor if tiiey are re^Isiing in Uriti-.h India 
ii) the person, sf any, named in the peritiun or lettcrius havino- the 
... t or posses.^ion of the person or property of the minor, ° 

(ill) the puTson proposed in the ajqjlicarion or lotrer to be nppoiuted 
; r .1 >red guardian, unless that person is liiinseif the applicant, nnd 

id vj any other person to wuiom, in the opinion of tlie Court, special 
colic-’ ^ f ihe application should be given ; and 

'jr> 10 be posted on some conspicuous part of the court -honse and of 
the i’f- -!ence of the minor, and otimnvise pub! h^’ 1 in such manner ns Ihe 
Coorr, .-.ubjeeb to any rules made by the High Couit under this Act 
tiiinks fit. 


( ) The Local Government may, by general or special order, require 
Hint, vvnoii any part of the property described in a per.irion under se\tofi 10 
. iip-H’(Oion (i) is land of which a Court of Waul-s enuM a^Miiiie the superin- 
icm'c. the Court shall also cause a notice as aforesaid to h-^ servnd on the 
C-.:lc.,Tcr :n wlios? district the minor ordinarily reddes. .imi on even y C-dlector 
wh aistriet anv portion of tlie laud is sdmue, and the Collector may 
the police to be published in any maum-r he deems ft. 

(J'j ;Vo charge shall be made by the Court or the Collector for the 
i^cjvive or c ihlication of any notice served or publi>h(’d under sub-section 

12. (/) The Court may direct that the perso if any, huvina the 

f. -.r make inter- furt.niy of the iuin..r shall produce or cau^e ^ 

I'T ’ r for pro- be pioduccd at sucii jilace and time and ixdore 
i • -M i . >■ m. . r and in- such person as it aupoiiits, and uiay make such order 
■ ' ; temDurary custody and ' prut-c.ioo of the 

■ ■ • person or property ot tiie minnr as it thinks pioner. 

if minor is a female who ouc,dit not. to ho conme iled to appear 
■ 'i' hrecr.iou under sub section (it for her piodiK-tion shill require 

•St. -I" ' .-ed in accordance with the customs and maimeis of the country. 
V '■ inir in ttiis section shall authorise — 


f.i . t! . ’ ..at t to place a female minor in the temporary custody of a 
persoa cuiiioi,,.. to be her guardian on the ground of his being her husband, 
ttcleas Sue 15 uiieadj in his custody with the consent of her parents if anv, or 
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Hearing of evidence 
bcfoie making of order. 


Appointment or (leelara- 
Liou of scvoi.J giiardi.ius. 


(h) any person to whom the temporary custody and protection of the 
property of a minor is entrusted to dispossess otherwise than by due course 
of law any person in possession of any of the property. 

13. On the day fixed for the hearinrr of the application, or as soon 
afterwards as may be, the Couit shall hear such 
evidence as may be adduced in support of or in 
o[)pv)sitioii to the application. 

14. {1) If proceed ioijjs for the appointment or declaration of a guar- 

(iiaii of a minor are taken in more Courts than one, 

. ,,f those Courts shall, on being*apprised of the 

])roceedings in the other Couit or Courts, stay the 
proceedings before itself. 

(J) If the C' Uits are boili or all subordinate to the same High Court, 
they shall repoi t the caso to the High Court, and the High Court shall 
de^ermiue in which of the Courts the proceedinsfs with respect to the appoint- 
ment ' r dechiiatioii of a guardian of tije minor shall be had. 

(J) In any otlier case in wlrch proceedings are stayed under snb-sectioa 
(^7) the O'^urls sh.tll jeport the case ihr'Oigh the Local Government to tho 
Ceueial in C 'unci', and the Governor General in Council shall 
det'*' oinu* in which of the Couits the proceedings with respect to the ap- 
pointment or (Jeciaraiion id' a guardian of the minor shall be had. 

15. (/) If liie law to which the minor is subject admits of his having 
two more joint guardians of his person or property 
or both, the Court may, if it thinks fit, appoint o? 
declare them. 

(J) On the death of a father, being an European British subject, who 
has, V,y will or other instrument to take ehtVcb on his death, appointed u 
gu irdian of his minor child, tin Court may apixdnt tho mother to be guar- 
dian of tho child joiijtly with rlie guardian aijpointed by the father. 

(ri) C»ii tho death of a mother, being an European British subject, who 
during the incipac'.tv of iho fmlKU* <'f ixu* minor child has, by will orfother 
imrrumont to tike efi’eot on Inr druatli, anriointed a guru d an of the child, tha 
Court may, if the f ith -r becoiu'^s cnpa’>le of acting, appoint him to be sola 
guardian of the I'^iidd .or guard. an of* the child jo.ntly with tho guardian, 
aiipoinj^al by tin? mulnr, as ii iLinlis hi. 

S'par.ire guardiius may be ai-poiutod or declared of tho person and 
of the pi open y of a iniiior. 

(o) If a minor li IS seveial pronerries, tho (kmrt may, if it thinks fif:», 
appoint or deciaio a soparat(3 guardian for any one or uMiro of the properties. 

16. If the Court appoiiits or d-!(‘are,s a guardian for any property 

ApLointmont or bovoiul tho local of its jurisdiction, 

tion of 2 uar-iiau for pro- the Court having jurisdiction in the ph : ’ wluTe 
pertv beyond jurisdiction the property is siluate siiail, on produc-ioi of a 
of the Court. .-ni t 't* Ji- 

certified copy of th.e order appointing or declaring 

the guardian, accept him as duly appointed or declared and give efieeb 
to the order. 

17. (i) In appointing or declaring the guarclinn of a minor the Courft 
Matters to be considered J^hall, subject lo . the provisions of this section, be 

by the Court in apooiuLiug guided by Mhat, consistently with the law to which 

guardian. j.},g n^jnor is suhject, appears iu the circumstances to 

be for the welfare c: the minor. 
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(2) In considering what; will be for the welfare of the minor, the 
Court shall have regard to the age, sex and religion of the minor, the 
character and capacity of the proposed guardian and his nearness of kin to 
the minor, the wishes, if any, of a deceased parent, and any existing or 
previous relations cf the proposed guardian with the minor or hi-^ property. 

(J) If the minor is old enough to form an intelligent preference, the 
Court may consider that preference. 

( 4 ,) As between parents who are European Biitish subjects adversely 
claiming the guardianship of the person, neither parents is entitled to it 
as of right, but, other tlnb gs being equal, if the minor is a male of ten<ler 
years or a female, the m. tor should be given to the mother, and if the 
minor is a male of an age to require education and preparation for labour 
and business, then to the father. 

(/]) The Court shall not appoint or declare any person to be a 
guardian against hivS will. 

18. Where a ('ollector is appointed or declared by the Court in virMie 
Appoint TYient or dcclara- guardian of the peisoii or proruirry, 

lion of Collector in \iituc or both, of a minor, the onior appointing or dtul.r- 
of oilicc. shall be deemed to authorise and retjuiie 

the person for the time being holding the ofSce to act as guardian of the 
minor with respect to his person or property, or both, as the case may be. 

V.). Xothiiig ill ibis Chapter shall authorise the Court appoint or 
Guardian not to l>c an- cleclar ‘ a guardian of the property of a minor whose 
poinii'd by the Coilrt ia property under the snpei intendence of a Court of 
certain cases. Wards, or b) appoint or declare a guardian of the 

person — 

(o.) of a minor who is a married female and whose husband is not, in 
the opinion of the Court, unfit to be eunrdian of her person, or, 

(6) subject to the provisions of this Act wuth respect to European 
Brtisli subjects, of a minor whose father is living and is not, in the opinion 
of the Court, inifit to be guardian of the person of the minor, or 

(c) of a minor Vv^hose property is under the superintendence of a Court 
of Wards competent to appoint a guardian of the person of the minor. 

CHAPTER HI. 

Dirties, Right and Liabilities of Guardians. 

General, 

20 . (1) A guardian stands in a fi.lnoiarv relation to his ward, and, 

raiiciiry relation of p’ tlie will or other instrument, 

guardian toward. “ tin}^ by which he w’as appointed, or bv this Act, 

. must not make any profit out of his office. 

p) Ihe fiduciary relation of a guardian to his ward extends to and 
attects purchases by the guardian of the property of the ward, and by the 
ward of the property of tho guardian, immediately or soon after the ward 
has ceased to bo a minor, and generally all transactions between them while 
tue influence of the guardian still lasts or is recent. 

.21. A minor is incompetent to act as gnardi.m of any minor except his 

C.apaoity of miuors to child or, xvhere he" is the managing 

net as guardiims, member of an undivided Hindu family, the wdfe or 

child of another minor member of that family. 
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22. (i) \ guardian appointed or declared by the Court shall be 

entitled to such allowatice, if any, as the Court! 
thinks fit for his care and pains iu the execution of 
his duties. 

(?) When an officer of the Government, as such officer, is so appointed 
or declared to be fruardian, such fees shall be paid to the Government out; 
of the vu’oporty of the ward as the Local Government, by general or special 
order, directs. 

23. A Collector appointed or declared by the Court to be guardian of 

^ ^ ^ ^ ^ the person or property, or both, of a minor shall, 

guardian. ° matters connected with the enardianship of 

his ward, be subject to the control of tlie Local 
Government or of snob autlioiify as that Government, b} notification in 
the official Gazette, appoints in this behalf. 


of cruardian to cus- 
tody of ward. 


Guardian of the Person. 

2 '. A guardian of the person of a ward is charged with the cusfodv 
.. r waid, and must look to his su])port, healih and 

guar lan o education, and stich other matters as the law to 
winch the ward is subject requires. 

2o. (^) If a ward leaves or is removed from the enstodv of a guardian 

f .L his person, the Court, if it is of ouiniou that it 

tody of waV/l^ ^ welfare of the ward to return to the 

custody of his guardian, may make an order for bis 
return, and for the purpose of enforcing the order may cause the ward to be 
arreshnl and to be delivered into the custody of the guardian. 

0?) For the purpose of arre.<-tiiig tlie ward, the Court may exercise the 
power conferred on a ]\ragistrate of the first class by section 100 of the Code 
of Criminal Procedure, ]882. 

(J) 7die residence of a \var(l against the will of liis guardian with a 
])erson who is not his guardian docs not of its^^lf terminate the guardian'^liip. 

2(j. (ij A guardian (.f the person appointed or declared by the Court 

K.mo.al of ward from Collector or is a ffuar.lian appointed 

jurisJi 3 tion. hy wid or other instrument, shall not, without the 

leave of the Court by which he was appointed or 
declared, remove the ward from the limits of its jurisdiction except for sucli 
pui j'iose.s as may he prescribed. 

(;?) The leave granted by the Court under sub-section (7) may be special 
or general, and may be defined by the order granting it, 

Guardian of Po operitj. 

2/. A guardian of the property of a w^ard is bound , fo"dcal therewith as 

T)uti-s of guardian of ^ of ordinary prudence would deal 

property. wuth it if it w^ore his own, and, suject to the provi- 

of this Chapter, he may do all acts which are 
reasonable and proper for the realisation, protection or benefit of the property. 

28. Where a guardian has been appointed by will or other instrument, 

r,ra-.rs of testamentary Or charge, or transfer by sale’ 

guardian. exchange or otherwise, immoveable porperty 

^ ■ 1 , *0 his ward is subject to any restriction 

which may he imposed by Ae instrument, unless he has under this Act been 
declared guardian and the Court which made the declaration permits him by 
an order m writing, notwithstanding the restriction, to dispose of any im- 
moveable property specihed in the order in a manner permitted by the order. 


Duti'^s 

property, 
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29. Wliorc a person otlier than a Collector, or than a guardian appointed 
Lirnitfition of pow^Ts of oth^T instrurnent, has fe.beeti appointed or 

^Miai'iiari of propoitv ;ip- declared by the Court to be guardian of the property 
PDirite-l or doclarcd by the of a waid, he sJiall not, without the previous permis- 
Sion of the Court— 

(a) mortgage or charge, or tratisfer by sale, gift, exchange or otherwise 
any part of the immoveable property of his ward, or 

(/>) lease any part of that property for a term exceeding five years or 
for any term extending more than one year beyond the date on which the 
ward will cease to bo a minor. 


Voidability of tr'infif<‘ra 
made in coutravrni ion of 
section 2S or ticction 29* 


30. A disposal of immoveable proneity by a 
guirdian in contravention of either i-f tlio two ]a-f 
fotv^gning sections is voidable at the instance of any 
other person affected thereby. 


Practice with respect to (^) Permi'^sion to the guardian to do anj^ of 

pevmittiru^ transfers under the acts mentioned in section 29 ‘'hall not bo granted 
section 29. by the Courfc except in case of necesbity or fur au 

evident advantage to the ward. 


(£/) Tiie order granting the permission shall recite the necessity or 
advantage, as the case iiray be, describe the property with re>]»eot to which 
tlie act permirt (1 is to be done, and specify such conditions, if any, as the 
Court mav see fit to attach to th« permission ; ami it shall be rerordud, d.iled 
and signed by the Judge of the Court with his own hand, or, \vh ui from any 
cause he is prevented from r^^coiding the order with his own hand, shall be 
taken down in writing from Ins dictation and be dated and sinned Iiv him. 

(J) The Court may in its discretion attach to the permission the follow- 
ing among other conditions, namely: — 


(a) that a sale sli ill not he completed without the sanction of the Court, 
{b) that a sale sh ill be made to the highest bidder by public auction 
before the Court or some person specially appointed by the Court for that 
purpo.se, at a time and place to be specified by the Court, afror such procla- 
mation of the intruded saje as the Court, subject to any rules made under 
this Act by the Higii Court, directs ; 

(c) that a leasi» shall not be made in cosideration of a premium or shall 
be made for such term of years and subject to such icnts and covenants as 
the Court directs ; 


(d) that the whole or any part of the proceeds of the act permitted shall 
bo paid into tli * Couit by the guardian, to be disbursed thtrefiom or to be 
invested by Court on prescribed securities or to be otherwise disposed 
of as the Courr (iiiects. 


(4-) Before granting permission to a guardian to do an act mentioned 
in section 29, the Court may cause notice of the application for the permis- 
sion to be given to any relative or friend of the ward who should, in its= 
opinion, receive notice thereof, and shall hear and record the statement of 
any person who appears in opposition to the application. 


32. Where a guardian of the property of a ward ha^ been appointed or 
- Variation of powers of fleclared by the Court and such guardian is not the 
gii.-udiau of propfM’ty ap- Collector, the Court rriay, from time to time, by 
pointed or declared by the order, define, restrict or extend his powers with 

respect to the property of tbe ward in such manner 
and to such extent as it may consider to be for the advantage of the Avard 
and coQsistent with the law* to which the ward is subject. 
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38. (1) A guardian appointed or declared by the Conrfc may apply by 

Right of guardian so ap- petiiion to the Court which aofxuDtod or declared 
pointed or •declared to for its opinion, advice or diivction on atiy present 

apply to the Couit for opi- question respecting the manaoemeut or adininistui- 
property of ward. tion of the propeity of Ins ward. 

(;!?) If the Court consider the question to be proper for summarv disposa], 
it shall cause a copy of the petition to be served on, and the iiearing thereof 
may be attended by, such of the persons interested in the application as 
the Court thinks fir. 

(J) The guardian stating in good faith the facts in the petition and 
acting upon the opinion, advice or direction given by the Court shall be 
deemed, so far as regards his own responsihiiit}', to Lave performed his 
duty as guardian in the subject-matter of tne application. 

OWiirations on Ruardian Where a guardian of tile jiroperty of a w/ird 

of i)ro])tjrty fiuponirtd or has been appointed or declared by tlie Court and 
decided by the Court. such guardian is not the Collect(*r, he shall, — 

(a) if so required by fbe Court, give a liond, as neaily as nui}^ be iu 
the jirescribed form, to the Judge of the Coiiit to enme for the benefit of the 
Judoe for the time t'cing, with or without sureties, as may he prescribed, 
eniTHL^ing duly to account for what he may receive in respect of the propeity 
of the waul ; 

(b) if so required by the Court, deliver to the Court, within six months 
from the date of his appointment or declaiation by tiie Coyrt, or within such 
orlier time as the Court directs, a statement of the imrnovcurhle propeity 
belonging to the waid, of the money and other moveahlo property whicli lie 
Las leceived on behalf of the ward up to the date of delivering the statement 
and of the debts due on that date or from the ward ; 

(c) if S') required by tlm Court, exhibit his accounts in the Court at such 
times and in such form as the Court from time to time directs ; 

(<J) if so requiu^d by the Court, pay info the Court at such time as the 
C'Uirr diti'Cts the b,i lance due from him on those accounts, or so much thereof 
as the Court diiects; and 

(c) apply for the maintenance, education and ifdvancemcnt of the ward 
and of such persons as are dependent on him, and for the celebration of 
ceremonies to whith*th,e waid or any of those persons may be a party, sn li 
yK)r!ion of the income of the pioperty of the ward as the Court from iime 
to time diiects, and, if the Court so directs, the whole or any part of that 
property. 

35. Where a guardian appointed or declared by the Court has given 
Suit against g i. a r di a ii bond duly to account for what he may receive in 
when* rc'Spect of the property of his ward, the Couri may; 

on application made by petition and on being satis- 
fy ■ d tnat the eneagernent of the bond has not been kept, and upon such teims 
as tf) secuiiiv, (»r pjovidmg that any money received he paid info the Court, 
or of]ienvi>e as the Court tninks ht, assign the bond to Sf-me proper person, 
WHO shall thereupon he entitled to sue on the bond in liis own name as if 
tue bond had \)een originally given to him instead ot to the Judge of the 
.Court, and vS'iiall be- entitled to recover thereon, as trustee for the ward, in 
respect of any breach thereof. 

30. (i) "Where a guardian appointed or declared by the Court bns not 

Suit aorainst guardian given a bond as aforesaid, any peison, with the leave 
where admiiiistration-bond of the Court, may, as next friend,, at any time during 
was not taken. Continuance of the minority of the ward, and 

upon such terms as aforesaid, institute a suit against the guardian, or, in case 
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ofvhis death, against his representative, for an account of what the guardian 
has received in respect of the property of the ward, and may recover in the suit 
as trustee for the ward, such amount as may be found to be payable by the 
guardian or his representative as the case may be. 

{^) The provisions of sub-section [1) shall, so far as they relate to a suit 
against a guardian, be subject to the provisions of section 440 of the Code of 
Civil Piocedure as amended by this Act. 

37. Nothing in either of the two last foregoing sections shall be cons- 
trued to deprive a ward or bis representative of anv 
di^^ar^rustee remedy against his guardian, or the repesentative of 

the guardian, wliich, not being expressly provided in 
either of those sections, any other beneficiary or his representative would 
have against his trustee or the representative of the trustee. 


Right of 
among joint 


Rurvivorfihip 

mardiaiis. 


39. 

R.emoval of guardian. 


Termination of Guardianship, 

38. On the death of one of two or more joint 
guardians, the guardianship continues to the survivor 
or survivors until a further appointment is made by 
the Court. 

The Court may, on the application of any person interested, or of 
Its own motion, lemove a guardian appointed or de- 
clared by the Court, or a guardian appointed by will 
or other instrument, for any of the following causes, namely : — 

(a) for abuse of his trust ; 

(b) for continued failure to perform the duties of his trust ; 

(o) for incapacity to perform the duties of his trust ^ 

{(L) for ill-treatment, (^r neglect to take proper care, of his ward ; 

(e) for contumacious disregard of any provision of this Act or of any 
order of the Court ; 

(f) for conviction of an offence implying, in the opinion of the Court, a 
defect of character which unfits him to be the guardian of his ward ; 

(g) for having an interest adverse to the faithful performance of his 
duties ; 

(Jl) for ceasing to reside within the local limits of the jurisdiction of 
the Court ; - , 

(/) in the case of a guardian of the property, bankruptcy or insolvency ; 

(j) by reason of the guardianship of the guardian ceasing, or being liable 
to cease, under the law to which the minor is subject ; 

Provided that a guardian appointed by will or other instrument, whether 
he has been declared under this Act or not, shall not be removed — 

(a) for the cause mentioned in clause (^) unless the adverse interest 
accrued after the death of the person who appointed him, or it is shown than 
that person made and maintained the appointment in ignorance of the exist- 
ance of the adverse interest, or 

(h) for the camse mentioned in clause (h) unless such guardian has taken 
up such a residence as, in the opinion of the Court, renders it impracticable 
fur him to discharge the funtions of guaidian. 

40. (2) If a guardian appointed or declared by the Court desires to 

Discharge of guardian. resign his office, he may apply to the Court to be 
discharged. 

(v) If the Court finds that there is sufficient reason for the application, 
it shall discharge him, and, if the guardian making the application is the 
Collector and the Local Government approves of bis applying to be discharged, 
the Court shall iu any case dischaige him. 
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41 . ) The powers of a guardian of the person 

Cessation of authority of 

guardian. ^ ** 

(а) by .his death, removal or discharge ; 

(б) by the Ct)urii of Wards assumiog superintendence of the person of 
the watd ; 

(c) by the ward ceasing to be a minor ; 

(d) in the case a female ward, by her marriage to a husband who is 
not unfit to be guardian of her person or, if the guardian was appointed or 
declared by the Court, by her marriage to a husband who is not, in the 
opinion of the Court, so unfit ; or, 

(c) in the case of a ward whose father was unfit to be guardian of the 
person of the ward, by the father ceasing to be so or, if the father was deemed 
by the Court to be so unfit, by his ceasing to be so in the opinion of the 
Court. 

(3) The powers of a guardian of the property cease — 

(ftl by his death, removal or discharge ; 

(6) by the Court of Wards assuming superintendence of the property 
of the ward ; or 

(c) by the ward ceasing to be a minor. 

(S) When for an}^ cause the poweis of a guardian cease, the Court may 
require him or, if he is dead, his representative to deliver as it directs any 
property in his possession or control belonging to the ward or any accounts 
in his possession or control relating to any past or present property of the 
ward, 

(4) When he has delivered the property or accounts as required by the 
Court, the Court may declare him to be discharged from his liabilities save as 
regards any fraud which may subsequently be discovered. 

42. When a guardian appointed or declared by the Court is discharged. 
Appointment of succes- or, under the law to which the ward is .subject, 
por to guardian dead, dis- ceases to bo entitled to act, or when any such guar- 
charged or lemoved. 3 guardian appointed by will or other instru- 

ment is removed or dies, the Court, of its own motion or on application 
under Cnapter II, may, if the ward is still a minor, appoint or declare another 
guardian of his person or property, or both, as the case may be. 


CHAPTER IV. 

Supplemental Phovisions. 

43. (1) The Court may, on the application of any person interested 

Orders for regulating or of its own motion, make an order regulating the 

euard^Ds°and^eSoroeSent Conduct or proceedings of any guardian appointed 
of those orders. or declared by the Court. 

(^) Where there are more guardians than one of a ward and they are 
unable to agree upon a question affecting his welfare, any of them may apply 
to the Court for its jdirection, and the Court may make such order respecting 
the matter in difference as it thinks fit, 

(5) Except where it appears that the object of making an order under 
sub-section (J) or sub-section (^) would be defeated by the delay, the Court 
shall, before making the order, direct notice of the application therefor or of 
the intention of the Court to make it, as the case may be, to be given, in a 
case under sub-section (I), to the guardian or, in a case under sub-section (^) 
to the guardiau who has not made the application. ’ 
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(4) In case of diaobedieoce to an order made under sub-section {1) or 
Bub-section (2)^ the order may be enforced in the same manner as an injunc- 
tion granted under section 492 or section 493 of the Code of Civil Procedure;, 
in a case under sub-section (1), as if the ward were the plaintiff and the 
guardian were the defendant or, in a case under sub-section (2), as if the 
guardian who made the application were the plaintiff and the other guardian 
were the defendant. 

{5) Except in a case under sub-section (2), nothing in this section shall 
apply to a Collector who is, as such, a guardian. 

44. If, for the purpose or with the effect of preventing the Court from 
exercising its authority with respect to a waid, a 

wart“teom jiSsdStton!^ guardian appointed or declared by the Court removes 
the ward from the limits of the juiisdiction of the 
Court in contravention of the provisions of section 26, he shall be liable, by 
order of the Court, to fine not exceeding one thousand rupees, or toiaiprison- 
ment in the civil jail lor a term which may extend to six months. 

Penalty for contumacy. 45. {1) In the following cases, namely : — 

(а) if a person having the custody of a minor fails to produce him or 
cause him to be produced in compliance with a direction under section 12, 
sub-section (2), or to do his utmost to compel the minor to return to the 
custody of bis guardian in obedience to an order under section 25, sub- 
section (2), or 

(б) if a guardian appointed or declared by the Court fails to deliver to 
the Court, within the time allowed by or under clause (6) of section 34, a 
statement required under that clause, or to exhibit accounts in compliance 
with a requisition under clause (c) of that section, or to pay into the Court 
the balance due from him on those accounts in compliance with a requisition 
under clause (d) of that section, or 

(c) if a person who has ceased to be a guardian, or the representative of 
such a person, fails to deliver any property or accounts in compliance with a 
requisition under section 41, sub-sectiun (5), 

the person, guardian or representative, as the case may be, shall be liable, 
by order of the Court, to fine not exceeding one hundred rupees, and in case 
of recusancy to further fine not exceeding ten rupees for each day after the 
first during which the default continues, and tiot exceeding five hundred 
rupees in the aggregate, and to detention in the civil jail until he undertakes 
to produce the minor or cause him to be produced, or to compel his return, 
or to deliver the statement, or to exhibit the accounts, or to pay the balance 
or to deliver the property or accounts, as the case may be. 

(2) If a person who has been released from detention on giving an 
undertaking under sub-section (2) fails to carry out the undertaking within 
the time allowed by the Court, the Court may cause him to be ari'ested and 
re-committed to the civil jail. 

46. (2) The Court may call upon the Collector, or upon any Court 

subordinate to the Court, for a report on any matter 
and l^bordiiSte Courte.^^^ arising in any proceeding under this Act and treat 
the report as evidence. 

(2) For the purpose of preparing the report the Collector or the Judge 
of the subordinate Court, as the case may be, shall make such inquiry as he 
deems necessary, and may for the purposes of the inquiry exercise any power 
of compelling the attendance of a witness to give evidence or produce a 
doGument) which is conferred on a Court b; the Code of Civil Procedure. 



OF 1890.] 


THE GUABDIAI^^S AND WARDS ACT. 




^ , 47. An appeal shall lie to the High Court from 

r ers appea ab e. order made by a District Court, — 

(а) uncjer section 7, appointing or declaring or refusing to appoint or 
declare a guardian ; or, 

(б) under section 9, sub-section (S), returning an application ; or, 

(c) under section 25, making or refusing to make an order for the return 
of a ward to the custody of his guardian ; or, 

(d) under section 26, refusing leave for the removal of a ward from 

the limits of the jurisdiction of the Court, or imposing conditions with 

respect thereto ; or, 

(c) under section 28, or section 29, refusing permission to a guardian 
to do an act referred to in the section ; or, 

(fj under section 82, defining, restricting or extending the powers of 
a guardian • or, 

(g) under section 39, removing a guardian ; or 

(It) under section 40, refusing to discharge a guardian ; or, 

(i) under section 43, regulating the conduct or proceedings of a guar- 
dian or settling a matter ia difference between joint guardians, or enforcing 
the order ; or, 

(j) under section 44 or section 45, imposing a penalty. 

48. Save as provided by the last foregoing section and by section 622 

r XI , ^he Code ot Civil Procedure, an order made 

ma 1^0 o er or ers. u^der this Act shall be final, and shall not be liable 
to be contested by suit or otherwise. 

49. The costs of any proceeding under this Act, including the costs 

of maintaining a guardian or other person in the 
civil jail, shall, subject to any rules made by the 
High Court under this Act, be in the discretion of the Court in which the 
proceeding is had- 


50. (/) In addition to any other power to make rules conferred 

_ , expressly or impliedly by this Act, the High Court 

makemles Court to from time to time majce rules consistent with 

this Act — 


(а) as to the, matters Respecting which, aod the time ab which, reports 
should be called for from Collectors and subordinate Courts ; 

(б) as to the allowances to be granted to, and the security to be re- 
quired from, guardians, and the cases in which such allowances should be 
granted ; 

(c) as to the procedure to be followed with respect to applica- 
tions of guardians for permission to do acts referred to in sections 28 
and 29 ; 

(d) as to the circumstances in which such requisitions as are mentioned 
in clauses {a), (6), (c) and (d) of section 34 should be made ; 

(e) as to the preservation of statements and accounts delivered and 
exhibited by guardians ; 

(/) as to the ifispection of those statements and accounts by persona 
interested ; 

(g) as to the custody of money, and securities for money, belonging to 
wards ; 

(A) as to the securities on which money belonging to wards may be 
invested ; 

(i) as to the education of wards for whom guardians, not being 
Collectors, have been appointed or declared by the Court ; and. 
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(1 ) generally, for the guidance of the Courts in carrying out the pur- 
poses of this Act. 

(2) Rules under clauses (a) and (i) of sub-section (7) shall not have 
effect until they have been approved by the Local Government, nor shall 
any rule under this section have effect until it has been published in the 
official Gazette. 

51. A guardian appointed by, or holdinsr a certificate of adrainistra- 

Applicability of Act to a (^ivil Court under any enactment 

guardiaDs already appoint repealed by this Act shall,, save as may be prescrib- 
ed by Court. I30 subject to the provisions of this Act, and of 

the rules made under it, as if he had been appointed or declared by the 
Court under Chapter 11. 

52. In section 3 of the Indian Majority Act, 1875, for the words 

“ ever}' minor of whose person or property a guardian 
Act^ appointed by any Court of 

^ Justice, and every minor under the jurisdiction of 

any Court of Wards,” the following shall be substituted, namely, — 

every minor of whose person or property, or both, a guardian, other 
than a guardian for a suit within the meaning of Chapter XXXI of the 
Code of Civil Procedure, has been or shall be appointed or declared by any 
Court of Justice before the minor has attained the age of eighteen years, 
and every minor of whose property the superintendence has been or shall 
be assumed by any Court of Wards before the minor has attained that age.” 

^ Amendment of Copter 53 XXXI of the Code of Civil Proce- 

Civil l^rocedure. dure shall be amended as follows, namely : — 

A, — To section 44D of the said Code the following shall be added, 
namely : — 

“ If a minor has a guardian appointed or declared by an authority com- 
petent in this behalf, a suit shall not be instituted on behalf of the minor 
by any person othou than such guardian except with the leave of the Court 
granted after notice to siich guardian and after hearing any objections which 
be may desire to make with resj^ect to the institution of the suit, and 
the Court shall not grant such leave unless it is of opinion that it is for 
the welfare of the minor that the person proposing to institute the suit iu 
the name of the minor should be permitted to do so.^’ 

B, — To Lection 443 of the said Code the following shall be added, 
namely : — 

“ Where an authority competent in this behalf has appointed or declar- 
ed a guardian or guardians of the person or property, or both, of the minor, 
the Court shall appoint him or one of them, as the case may be, to be the 
guardian for the suit under this section unless it considers, for reasons to be 
recorded by it, that some other person ought to be so appointed.” 

C, — After section 446 of the said Code the following shall be added, 
namely : — 

" If the next friend is not a guardian appointed or declared by an 
authority competent in this behalf, and an application is made by a guar- 
dian so appointed or declared who desires to be himself appointed in the 
place of the next friend, the Court shall remove the next friend unless it 
4fl considers, for reasons to be recorded by it, that the guardian ought not to be 
appointed the next friend of the minor.” « 
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D. — For section 461 of the said Code the following shall be substituted, 
namely : — 

“ 461. ‘(i) A next friend or guardian for the suit shall not, without the 
Receipt by next friend leave of the Court, receive any money or other 
or guardian of pro- moveahle property on behalf of a minor, either — 

perty under decree for 
minor. 

(a) by way of compromise before decree or order, or 

(b) under a decree or order iu favour of the minor. 

‘‘ (2) Where the next friend or guardian for the suit has not been 
appointed or declared by competent authority to be guardian of the property 
of the minor, or, having been so appointed or declared, is under any dis- 
ability known to the Court to receive the money or other moveable property, 
the Court shall, if it grants him leave to receive the property, require such 
security and give such directions as will, in its opinion, sufficiently protect 
the property from waste and ensure its proper application.” 

U . — For section 464 of the said Code as amended by the Civil 
Procedure Code Amended Act, 1888, the following shall he substituted, 
namely : — 

“ 464. Nothing in this Chapter applies to a Sovereign Prince or ruling 
Chief suing or being sued in the name of his State 
warf'e of sued, by direction of the Governor 

General in Council or a Local G(5vernment, in the 
name of an agent or in any other name, or shall be construed to affect, or 
in any way derogate from, the provisions of any local law for the time being 
in force relating to suits by or against minors or by or against lunatics or 
other persons of unsound mind.” 


THE SCHEDULE. 
Enactments repealed. 
* {See section ^). 


Number and year. Title or subject. 


Extent of repeal. 


XIV of 1858 
XL of 1858 

IX of 18G1 
XX of 1864 
XIV of 1869 


VII of 1870 
IV of 1872 


Acts of the Governor General in Council, 


Minors (Madras) 

Minors (Bengal) 

Minors 

Minors (Bombay) 

Bombay Civil Courts Act, 
1869. 

Court-fees Act, 1870 ... 
Punjab Laws Act, 1872 


The whole. 

So much as has not been re- 
pealed. 

The whole. 

The whole. 

So much of the last paragraph 
of section 16 as has not been 
repealed. 

Section 19H, and article 10 of 
Schedule I. 

So far as it relates to Act XL 
of 1858. 


♦I 
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Number and year. 

Title or subject. 

Extent of repeal. 

Acts of the Governor General in Council, — (Continued) 

XIX of 1873 ... 

North-Western Provinces 

Section 258. 


Land-revenue Act, 1873 


XIII of 1871 ... 

European British Minors 
Act, 1874. 

The whole. 

XV of 1874 ... 

Laws Local Extent Act, 

So far as it relates to any en- 


1874. 

actment repealed by tliis Act. 

XX of 1875 ... 

Central Provinces Laws 

So far as it relates to Act XL 


Act, 1875. 

of 1858. 

XVIII of 1876 ... 

Oiidh Laws Act, 1876. 

So far as it relates to Act XL 
of 1858. 

XIII of 1879 ... 

Ouclh Civil Courts Act, 

Clause (1) of section 25 relating 


1869. 

to proceeding, s under Acts XL 
of 1858 and IX of 1861. 

XIV of 1882 ... 

Code of Civil Procedure 

The second paragraph of section 
443. 

XVIII of 1884 ... 

Punjab Courts Act, 1884 

So much of section 29 as has 
not been repealed. 

XVII of 1885 • ... 

Central Provinces Govern- 
ment Wards Act, 1885. 

Section 5. 

XII of 1887 ... 

Ben^^al, North-Western 

Clause (h) of section 23, sub- 


Provinces and Assam 
Civil Courts Act, 1887. 

section (2). 

XI of 1889 ... 

Lower Burma Courts Act, 

The wards “to be and” in sec- 


1889. 

tion 99, sub-section (/), and 
section 102, so far as it relates 
to Act XIII of 1874. 


Madras Regulations, • . « 

V of 1804 ... 

Court of Wards 

Section 20 and so much of sec- 
tions 21 and 22 as relates to 
persons and property of minors 
not subject to the superinten- 
dence of the Court of Wards^ 

X of 1831 ... 

Minors’ Estates 

Section 3. 

Regulations under the Statute S3 Victoria, Chapter 3. 

IX of 1874 

Arakan Hill District 

• 

So far as it relates to Acts XL 


Laws. 

of 1858 and IX of 1861. 


S. HERVB^ JAMES, 
Stcrttary to tM Govormtent of India, 







ACT NO. XI OF 1859. 


Passed by the Legislative Council of India. 

(Received the assent of the Governor-General on the 4th May 1859,) 


An Act to improve the law relating to sales of Land for arrears of 
Revenue in the Lower Provinces under the Bengal Presidency. 

Whereas it is expedient to discontinue the practice of obtaining the 
previous sanction of the Board of Revenue to sales 
Preamble. estates for arrears of Revenue, or other demands 

of Government, in the Province of Cuttack:' and whereas it is just that 
a person having a lien upon an estate, and paying the money necessary to 
prot^t it from sale for arrears of Revenue, should be reasonably secured : 
and whereas it is expedient to afford sharers in estates, who duly pay *their 
shares of the Sudder Jumma of their Restates, easy means of protecting their 
shares from sale by reason of the default of their co-sharers : and whereas 
it is expedient to afford landholders, particularly absentees, facilities in 
guarding against the accidental sale of their estates for arrears of Revenue 
*by reason of the neglect or fraud of their agents : and whereas it is expe- 
dient to provide for the voluntary registration of dependent talooks existing 
at the time of settlement : and whereas it is expedient to protect the hold- 
ers of registered nnder-tenures created since the settlement, and not resum- 
able by the giantprs or their representatives, from loss by the avoidance of 
their tenures on the occasion of a sale of the superior estate for arrears of 
public Revenue, when the arrears can be realized by such sale : and to give 
absolute security to such tenures b 7 special registry, when shown to be held 
at rents sufficient for the security of the Revenue : and it is therefore 
proper for the above and other purposes, to improve the law relating to 
sales of land for arrears of Revenue in the Provinces of Bengal, Behar, and 
Orissa ; it is enacted as follows : — 

1. Repealed by Act XIV of 1870, 

2. If the wholp or a portion of a kist or instalment of any month of 

the era according to which the settlement and kist- 
Revenue arrear of of any mehal have been Regulated, be unpaid 

on the fiist of the following month of such era, the 
sum SQ remaining unpaid shall be considered an arrear of Revenue 
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, 3. Upon tho promulgation of this Act, the Board of Revenue at 
_ ^ . . Calcutta shall determine upon what dates all arrears 

Latest day o£ payment. Revenue and all demands whic^ by the Regu- 

lations and Acts in force, are directed to be realized in the s^me manner as 
arrears of •Revenue, shall be paid up in each Districfc under their jurisdiction, 
in default of which payment the estates in arrear in those Districts, except 
as hereinafter provided, shall be sold at public auction to the highest bidder. 
And the said Board shall give notice of the dates so fixed in the OflScial 
Gazette, and shall di*^ect corresponding publication to be made, as far as 
regards each District in the language of that District, in the Office of the 
Collector or other Officer duly authorized to hold sales under this Act, in the 
Courts of the Judge, Magistrate (or Joint Magistrate, as the case may be), 
and Moonsiffs, and at every Thannah Station of that District ; and the dates 
80 fixed shall not be changed except by the said Board by {advertisement 
and notification, in the manner above described, to be issued at least three 
months beforh tho close Qf the official year preceding that in which the new 
date is, or dates are, to take effect 

4. Repealed hy Act XJI of 1891. 

5. Provided always that no estates and no share or interest in any es- 

Proviso in the case of shall bo sold for the recovti y of arrears 'or 

certain deacrlptiona of ar- demands of the description mentior.ed beloW* <lther- 
rears. -^igo than after a notification in the language of the 

District, specifying tTbie nature and amount of the arrear or demand, and 
•the latest date on which payment thereof shall be received, shall have been 
affixed for a period of not less than fifteen clear days preceding the date 
fixed for payment according to Section III of this Act, in the Office of the 
Collector or other Officer duly authorized to hold sales under this Act, in 
the Court of the Judge within whose jurisdiction the land advertised lies, 
and in the Moonsiff’s Court and Police Thannah- of the Division in which the 
estate or share of an estate to which the. notification relates, is situated ; or 
if the estate or share of an estate be situated within the jurisdiction of 
more than one Moonsiffs Court or Police Thannah, in some one or more 
of such Courts or Thannahs ; and also at the cutcherry of the malgoozar 
or owner of the estate or share of an estate, or at some conspicuous place 
upon the estate or share of an estate, the same to be certified by’ the peon 
or other person employed for the purpose. 

First . — Arrears other than those of the current year, or of the year 
immediately preceding. ^ 

Secondly. — Arrears due on account of estates other than that to ho sold. 

Thirdly. — Arrerrs of estates under attachment by order of any judicial 
authority, or managed by the Collector in accordance with such order^ 

Fourthly.— AxvesLTs due on account of tuccavee, poolbundee, or other 
demands not being laud Revenue, bub recoverable by the same process as 
arrears of landr Revenue. 

% The Gollectof or other Officer duly authorized to hold salsa under 
Kotifi<?atiion of sale to k? as soon as possible after the latest day 

issued, aud no^tender aftor of , payment fixed iu the manner prescribed m 
latest day of payment to Section 3 of this Act ; issue notification in the 
stop t cBal||^ . , language of the District, to be affixed in his own 
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O^e and in Court of itkd Judge of ifto Distriot, specifying the estates 
or shares of 'estates which wiU be sold as afores^d, and the day on which 
the sale of the same will commence* which day shaU net be less than fifteen 
or more than thirty cleat days from the date of affixing the notification in 
the office of the Collector or other Officer as afoaresakL And if the Govern* 
ment Revenue of any estate or ahare of an estate to be sold, exceed the 
^um of five hundred Rupees, a notification of the sale of such estate or 
share of an estate shall be published in the Official Qazetre. Except as here* 
inafter provided, all estates or shares of estaties so specified shall, on the day 
notified for sale, or on the day or days following, be put up to public aiictioii 
by and in the presence of the Collector or other Officer as aforesaid, and 
shall be sold to the highest bidder. And no payment or tender of pay* 
inent, made after sunset of the said latest day of payment, shall bar or inter* 
fere with the sale, either at the time of sale or after its conclusion. 

7. Whenever an estate or share of an estate is notified for sale as 

xr o f fQ provided by Section 6 of this Act, the Collectororother 

o 1C 0 ryo , . Officer as aforesaid shall affix a proclamation in the 

language of the District, in his own Office and as soon thereafter as 
may be in the MoonsifTs Courts and Police Thannahs within which the estate 
or share of an estate, or any part of it, is situated, and also at the Cutcherry 
of the malgoozar or the owner of the estate or share of an estate, or at some 
conspicuous place upon the estate or share of an estate, forbidding the ryots 
and under-tenants to pay to the defaulting proprietor any rent which has 
(alien due after the day fixed for the last day of payment, on pain of not 
being entitled to credit in their accounts with the purchaser for any sums so 
paid. 

8. No claim to abatement or remission of Revenue, unless the same 
Claims against Govern- shall have been allowed by the authority of GoV* 

ment held by a defaulter ernmeut, and no private demand or cause of action 
not to invalidate a sale. whatever, held or supposed to be held by any de- 

faulter against Government, shall bar or render void or voidable a sale under 
this Act ; nor shall the plea that money belonging to the defaulters and 
sufficient to pay tlm arrear of Revenue due, was in the Collector’s hands, 
bar or render void or* voidable a sale under this Act, unless, such money 
stand in the defaulter’s name alone and without dispute, and unless, after 
application in due time made by the defaulcer, or after the written agree- 
ment provided for in Section 15 of this Act, the Collector shall have neg- 
lected, or refused on insufficient grounds, to transfer it in payment of the 
arrear of Revenue due. 

9. The Collector or other Officer as aforesaid shall, at any time before 

* . * sunset of the latest day of payment determined 

according to Section 2 of this Act, receive as a depo- 
sit from any person not being a proprietor of the 
^tate or share of ao estate in arrear, the amount of the arrear of revenue 
due, to be credited in payment of the arrear at sunset as aforesaid, uul^s 
before that time the arrear shall have been paid by a defaulting proprietor 
of the estate. And in case the person so depositing, whose money shall 
have been credited in the manner aforesaid, shall be a party in a snit 
pending before a Court of Jnstrce for the possession of the estate or share 
from which the arrear is due, or any part thereof, it shall be competent to 
the said Court to order the said party to be put into temper ry possession 
t>f the said estate or share, or part thereof subject to the rules inforee for. 



408 


ACT NO. XI OF 1869. 


takiog security ia the cases of parties in CiWl suits. And if the person so 
depositing, whose money shall have been credited as aforesaid/ shall prove 
before a competent Civil Court that the deposit was made in order to 
protect an interest of the said person, which would have been endangered 
or damaged by the sale, or which he believed in good faith would have been 
endangered or damaged by the sale, he shall be entitled to recover the 
amount of the deposit, with or without interest as the Court may determine, 
from the defaulting proprietor. And if the party so depositing, whose 
money shall have been credited as aforesaid, shall prove before such a Court 
that the deposit was necessary in order to protect any lien he had on the 
estate or share or part thereof, the amount so credited shall be added to the 
amount of the original lien. 

10. When a recorded sharer of a joint estate, held in common tenancy, 
Separation of shares held desires to pay his share of the Government Revenue 
in common, by the opening Separately, he may submit to the Collector a written 
of a separate account. application to that effect. The application must 
contain a specification of the share held in the estate by applicant. The 
Collector shall then cause to be published in his own Office, in the Court of 
the Judge, Magistrate (or Joint Magistrate, as the case may be), and 
Moonsiffa and in the Police Thannaha in whose jurisdiction the estate or 
any part thereof is situated, as well as on some conspicuous part of the 
estate itself, a copy of the application made to him. If, within six weeks 
from the date of the publication of these notices, no objection is made by 
any other recorded sharer, the Collector shall open a separate account with 
the applicant, and shall credit separately to his share all payments made by 
him on account of it. The date on which the Collector records his sanction 
to the opening of a separate account shall be held to be that from which 
the separate liabilities of the share of the applicant commence. 


11. When a recorded sharer of a joint estate, whose share consists of 
o , a specific portion of the land of the estate, desirous 

sistingof specific portions to pay his share of the Government revenue sepa- 
of land, by the opening of ratel}, he may Submit to the Collector a written 
a separate account. application to that effect. The application must 

contain a specification of the land comprised in his share, and of the bound- 
aries and extent thereof, together with a statement of the amount of 
Sudder Jiimma heretofore paid on account of it. On the receipt of this 
application, the Collector shall cause it to be published in the manner pres- 
cribed for publication of notice in the last preceding Section. In the event 


of no objection being urged by any recorded co-sharer within six weeks from 
the time of publication, the Collector shall open a separate account with the 
applicant, and shall credit separately to his share all payments made by him 
on account of it. The date on which the Collecter records his sanction to 


the opening of a separate account, shall be held to be that from which the 
separate liabilities of the share of the applicant commence. 


12. If any recorded proprietor of the estate, whether the same be held 
It objection be made, common tenancy or otherwise, object that the ap- 
parties to bo referred to plicant has DO right to the share claimed by him, 
the Civil Court. interest in the estate is less or other than 


that claimed by him, or if the application be in respect of a specific portion 
of the land of an estate that the amount of Sudder Jumma stated by the 
applicant to have been heretofore paid on account of such portion of land, 
ia not the amount which has been recognized by the other sharers as the 
juAuna thereof, the Collector shall refer the parties to the Civil Court, and 
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shall suspend proceedings until the question at issue is judicially deter- 
mined. 


13. Whenever the Collector shall have ordered a separate account or 
Sale of separate shares. accounts to be kept for one or more shares, if the 
estate shall become liable to sale for arrears of Ke- 
venue, the Collector or other Officer as aforesaid in the first place shall put 
up to sale only that share or those shares of the estate from which, accord- 
ing to the separate accounts, an arrear of revenue may be due. In all such 
cases notice of the intention of excluding the share or shares from which no 
arrear is due, shall be given in the advertisement of sale prescribed in 
Section 6 of this Act. The share or shares sold, together with the share 
or shares excluded from the sale, shall continue to constitute one integral 
estate, the share or shares sold being charged with the separate portion 
or the aggregate of the several separate portions of jumma assigned 
thereto. 


14. If in any case of a sale held according to the provisions of the 
Entire estate may be l^-st preceding Section, the highest offer for the share 
sold under certain condi- exposed to sale shall not equal the amount of arrear 
due thereupon to the date of sale, the Collector or 
other Officer as aforesaid shall stop the sale, and shall declare that the en- 
tire estate will be put up to sale for arrears of Revenue at a future date, 
unless the recorded sharer or sharers, or one or more of*them, shall within 
ten days purchase the share in arrear by paying to Government the whole 
arrear due from such share. If such purchase be completed, the Collector 
or other Officer as aforesaid shall give such certificate and delivery of pos- 
session as are provided for in Sections 28 and 29 of this Act, to the purchaser 
or purchasers, who shall have the same rights as if the share had been pur- 
chased by him or them at the sale. If no such purchase be made within ten 
days as aforesaid, the entire estate shall be sold, after notification for such 
period and publication in such manner as is prescribed in Section 6 of this 
Act. 


15. If any recorded proprietor or co-partner of an estate shall deposit 
. ' ^ , with the Collector money, or Government Securities, 

tionT^n eltete* from°salt and made payable to the order of the Collec- 

tor, and shall sign an agreement pledging the same to 
Government by way of security for the jumma of the entire estate and auth- 
orizing the Collector to apply to the payment of any arrear of R^^venue that 
may become due from that estate, the whole or amy portion of the said money 
or securities that may be necessary for that purpose, then in the case of any 
arrear of Revenue due from the said estate not being paid before sunset of 
the latest day of payment fixed under Section 3 of this Act, the Collector 
shall apply to the payment of such arrear the said money or Securities or 
such part thereof or of any interest due on the said Securities as may be 
necessary; and for this purpose the Collector shall first apply any money 
that may be in his hands and any interest that may be due upon such 
Securities, and may then sell and transfer the Securities, for any balance 
that may remain. And so long as any money or Securities as aforesaid, 
sufficient to cover any arrear that may fall due, shall remain and be available 
as aforesaid, the estate for the protection of which the said deposit was 
made shall be exempted from sale for arrears of Revenue. All monies and 
Securities so deposited shall be exempt from attachment otherwise than in 
execution of decree of a Civil Court. 


52 
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16. It) shall be competent to the- person making a deposit nnder the 

Withdrawal of the depoBit. Provision of the l^t preceding Section or his re- 
presentative or assignee, at any tune to withdraw the 
deposit and to revoke the pledge of the same. 

17. * No estate held under attachment by the Revenue authorities 
otherwise than by order of a judicial authority, shall be liable to sale for 
arrears accruing whilst it was so held under attachment. And no estate 
held under attachment or managed by a Revenue Officer, in pursuance of 
an order of a judicial authority, shall be liable to sale for the recovery of 
arrears of Revenue accruing during the peiiod of such attachment or 
management until after the end of the year in which such arrears accrued. 

18. It shall be competent to the Collector or other Officer as aforesaid, 

Estates ma be s '1 time before the sale of an estate or share of 

ly ex^pted from^ale!^^^ estate shall have commenced, to exempt such 

estate or share from sale ; and in like manner it 
shall be competent to the commissioner of Revenue, at any time before the 
sale of an estate or share of an estate shall have commenced, to exempt 
such estate or share from sale, by a special order to the Collector or other 
Officer as aforesaid to that effect in each case ; aifd no such sale shall be 
legal if held after the receipt of such order of exemption. Provided, however, 
and it is hereby enacted, that the Collector or other Officer as aforesaid 
, or the Commissioner shall duly record in a proceed- 
ing the reason for granting such exemption ; and 
provided also that an order for exemption so issued by the Commissioner 
shall not affect the legality of a sale which may have taken place before 
the receipt by the Collector or other Officer as aforesaid of the order of 
exemption. 

19. Sales shall ordinarily be made by the Collector or other Officer as 

A aforesaid in the Land Revenue Office at the Sudder 
Sales where to be made. however, that it 

shall be competent to the Board of Revenue to prescribe a place for holding 
sales other than such Office whenever they shall consider it beneficial to 
the parties concerned. 

20. In case the Collector or other Officer as aforesaid shall be unable 

Adjoarnment of sales. sickness, from the occurrence of a holiday, or 

from any other cause, to commence the sale on the 
day of sale fixed of aforesaid ; or if, having commenced it, he be unable, 
from any cause, to complete it ; he shall be competent to adjourn it to the 
next day following, not being Sunday or other close holiday, recording his 
reasons for such adjournment, forwarding a copy of such record to the Com- 
missioner of Revenue, and announcing the adjournment by written proclam- 
ation stuck up in his Cutchery ; and so on from day to day, until he shall 
be able to commence upon, or to complete the sale ; but, with the exception 
of adjournment so made, recorded, and reported, each sale shall invariably 
be made on the day of sale fixed in the manner aforesaid. 

21. On the day of sale fixed according to Section 6 of this Act, sales 

Order of sellin proceed in regular order ; the estate to be sold 

r 0 se ng, bearing the lowest number on the towjee or register 

in use in the Collector’s Office of the District being put up first, and so on, 
in regular sequence ; and it shall not be lawful for the Collector or other 
' 

^ The first portion of this section has been repealed by Act 111, of 1881, B. C. 
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Officer as aforesaid to put up any estate out of its regular order by number, 
except where it may be necessary to do so on default of deposit, as provided 
in Section 22 of this Act. 


22. The party who shall be declared the purchaser of an estate or 
^ share of an estate at any such public sale as afore- 

° required to deposit immediately or as 

soon after the conclusion of the sale of the estate or 
share as the Collector or other Officer as aforesaid may think necessary, 
either in cash, Bank of Bengal Notes, or Post Bills, or Government Securities 
to be valued at the market rate of the day, duly endorsed, twenty-five per 
cent, on the amount of his bid ; and in default of such deposit, the estate 
or share shall forthwith be put up again and sold. 

2S. The full amount of purchase-money shall be made good by the 
pu I chaser before the sunset of the thirtieth day from 
chase-mon^^°* which the sale of the estate or share of an 

estate bought by him took place, reckoning that day 
as one of the thirty ; or if the thirtieth day be a Sunday or other close 
holiday, then on the first office day after the thirtieth ; and in default of 
payment within the prescribed period as aforesaid, the deposit shall be 
forfeited to Government, the estate or share shall be resold, and the default- 
ing purchaser shall forfeit all claim to the estate or share, or to any part 
of the sum for*which it may subsequently be sold. And in the event of the 
proceeds of the sale which may be eventually consummated being less than 
the price bid by the defaulting bidder aforesaid, the difference shall be 
leviable from him by any process authorized for realizing an arrear of public 
Revenue, and such difference shall be taken and considered to be a part 
of the purchase-money, and shall be dealt with in the manner hereinafter 
prescribed for the disposal thereof. 

24. When default is made in the payment of purchase-money, a noti- 

fication of the intended re-sale shall be published 
for the period and in the ftianner prescribed in Sec- 
tion 6 of this Act, but such notification shall not be published until expira- 
tion of three cledr' days dfter the day on which the default shall have 
occurred ; and if the payment or tender of payment of the arrear on account 
of which the estate or share was first sold, and of any arrear which may have 
subsequently become due shall be made by or on behalf of the proprietor 
of the estate or share before sunset of the third day, the issue of the noti- 
fication of re-sale shall be stayed. The rules contained in the last preceding 
Section shall be applicable to every such re-sale. Provided that, if default 
of payment of purchase-money shall occur more than once, the amount to 
be recovered from the defaulting bidders shall be the difference between 
the highest bid and the proceeds of the sale eventually consummated, which 
amount may be levied in manner aforesaid from any of the defaulting 
bidders to the extent of the amount by which his bid exceeds the ambunt 
realizing. 

25. Repealed by Act 7 of 1868, B. 0. 


26. It shall be competent to the Commissioner of Revenue, on the 


Annulment of sale in 
epecial cases. 


ground of hardship or injustice, to suspend the pas- 
sing of final orders in any case of appeal from a sale, 
and to represent the case to the Board of Revenue, 


who, if they see cause, may recommend to the local Government to annul 
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the sale ; aad the local Government in any such case may annul the sale and 
cause the estate or share of an estate to be restored to the proprietor on such 
conditions as may appear equitable and proper. 

27. All sales of which the purchase-money has been paid up as pres- 

Salea when hnal. cribed in Section 53 of this Act and against which 

no appeal shall have been preferred, shall be final 
and conclusive at noon of the thirtieth day from the day of sale, reckoning 
the said day of sale as the first of the said thirty days. And sales against 
which an appeal may have been preferred, and dismissed by the Com- 
missioner, shall be final and conclusive from the date of such dismissal, 
if more than thirty days from the day. of sale, or if less, then at noon of the 
fliirtieth day as above provided. 

28. Immediately upon a sale becoming final and conclusive, the Col- 

Certificate of sales. lector or other Officer as aforesaid shall give to the 

purchaser a certificate of title in the form prescribed 
in Schedule A annexed to this Act. And the said certificate i^hall be 
deemed to any Court of Justice sufficient evidence of the title to the estate 
or share of an estate sold being vested in the person or persons named from 
the date specified ; and the Collector shall also notify such transfer by written 
proclamation in his own Office, and in the Courts of the Moonsiffs and 
Police Thannahs within whose jurisdictions any part of the estate or share 
sold shall be situated. * 

29. The Collector or other Officer as aforesaid shall order delivery of 
Delivery of possession. possession of the estate or share purchased to be 

made by removing any person who may refuse to 
vacate the same, and by proclamation to the occupants of the property by 
beat of drum or in such other mode as may be customary, at some conve- 
nient place or places ; and by affixing a copy of the certificate at the Mai 
Cutchery or in some conspecuous place of the estate or share of an estate 
purchased. 

30. The party certified as the proprietor of an estate or share of an 

Liability of purchaser. Purchaser under this Act, shall be answer- 

able for all instalments of the revenue Government 
which may fall due after the latest day of payment aforesaid. 

31. The Collector shall apply the purchase-money first* to the liqui- 

. dation of all arrears due upon the latest day of pay- 

purchase- fj-om estate or share of an estate sold ; and 

secondly to the liquidation of all outstanding de- 
mands debited to the estate or share of an estate in the public accounts of 
the district ; holding the residue, if any, in deposit on account of the re- 
corded proprietor or proprietors of the estate or share of an estate sold 
or their heirs or representatives to be paid to his or their receipt on de- 
mand in manner following : to wit, in shares proportioned to their recorded 
interest in the estate or share of an estate sold, if such distinction of shares 
were recorded, or if not, then as an aggregate sum to the whole body of pro- 
prietors upon their joint receipt. And if before the payment to the late 
|»roprietor or proprietors of any surplus that may remain of the purchase- 
money, the same be claimed by any creditor in satisfaction of a debt, such 
itirplus shall not be payable to such claimant, nor shall it be withheld from 
tbf ^jproprictor, except under precept of a Civil Court. 
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32. The annulment by a Commissioner or by Government of a sale 

* made under this Act, shall be publicly notified by 

ment of°Bale.° ^ Collector or other Officer as aforesaid, in the 

same manner as the becoming final and conclusive of 
sales is required to be notified by Section 82 of this Act; and the amount 
of deposit and balance of purchase-money shall be forthwith returned to the 
purchaser with interest thereon at the highest rates of the current public 
Securities ; which shall be paid by the Government, unless the proprietor 
shall have become liable for the same under the provisions of Section 25 or 
Section 26 of this Act. 

33. No sale for arrears of Revenue or other demands realizable in the 
.Turisdiction of Civil Same manner as arrears of Revenue are realizable. 

Courts in suits to annul made after the passing of this Act, shall be annulled 
by a Court of Justice, except upon the ground of its 
having been made contrary to the provisions of this Act, and then only on 
proof that the plaintiff has sustained substantial injury by reason of the 
irregularity complained of : and no such sale shall be annulled upon such 
ground, unless such ground shall have been declared and specified in an ap- 
peal made to the Commissioner under Section 25 of this Act : and no suit 
to annul a sale made under this Act shall be received by any Court of Jus- 
tice, unless it shall be instituted within one year from the date of the sale be- 
coming final a^d concludve as provided in Section 27 of this Act : and no 
person shall be entitled to contest the legality of a sale, after having received 
any portion of the purchase-money. Provided, however, that nothing in 
this Act contained shall be construed to debar any 
person considering himself wronged by any act or 
omission connected with the sale under this Act, from his remedy in a per- 
sonal action for damages against the person by whose act or omission he 
considers himself to have been wronged. 

34. If a sale made under this Act be annulled by a final decree of a 
EflFects of annulment by Civil Court, application fw the execution of such 

decree of Court of Bales decree shall be made within six months after ihe 
under this Act. ^ ^ thereof ; otherwise the party in whose favor 

such decree was passed shall lose all benefit therefrom. And no order for 
restoring such decree-holder to possession shall be passed until any amount 
of surplus purchase-money that may have been paid away by order of a Civil 
Court be repaid by him, with interest at the highest rate of the current 
Goverment Securities. And if such party shall neglect to pay any amount 
so recoverable, within six months from the date of such final decree, he shall 
lose all benefit therefrom. 


35. In the event of a sale being annulled by a final decree of a Court 

of Justice, and the former proprietor being restored 
to be ‘o possession, the purchase-money shall be refunded 

to the purchaser by Government, together with in- 
terest at the highest rate of the current public Securities. 

36. Any suit brought to oust the certified purchaser as aforesaid on 
Suit brou ht to’ oust a ground that the purchase was made on behalf 

puTchaser^on the ground of another person not the certified purchaser, or on 
that the purchase was behalf partly of himself and partly of another per- 
made for another person, though^by agreement the name of the certified 

o e ismisse . purchaser was used, shall be dismissed with costs. 
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37. The purchaser of an entire estate in'the permanently settled Districts 
Rights of a purchaser of Begal, Behar, and Orrissa, sold under this Act for 
B permanently settled es- the recovery o( arrears due on account of the same, 
tate sold for its own arrears, shall acquire the estate free from all encumbrauces 
which may have been imposed upon it after the time of settlement ; and 
shall be entitled to avoid and annul all under-tenures and forthwith to eject 
all under-tenants, with the following exceptions : 

First Istemraree or Mokurreree tenures which have been held at a 
fixed rent from the time of the permanent settlement. 

Secondly, Tenures existing at the time of settlement, which have not 
been held at a fixed rent. Provided always that the rents of such tenure 
shall be liable to enhancement under any law for the time being in force for 
the enhancement of the rent of such tenures. 

Thirdly, Talookdaree and other similar tenures created since the time 
of settlement and held immediately of the proprietors of estates and farms 
for terms of years so held, when such tenures and farms have been duly 
registered under the provisionsiof this Act. 

Fourthly, Leases of lands whereon dwelling houses, manufactories, or 
other permanent buildings have been erected, or whereon gardens, planta- 
tions, tanks, wells, canals, places of worship, or burning, or burying grounds 
have been made, or wherein mines have been sunk. 

And such a purchaser as is aforesaid shall be entitled to^roceed in the 
manner prescribed by any law for the time being in force for the enhance- 
ment of the rent of any land coming within the Pourfh class of exceptions 
above made, if he can prove the same to have been held at what was origi- 
nally an unfair rent, and if the same shall not have been held at a fixed 
rent, equal to the rent of good arable land, for a term exceeding twelve 
years ; but not otherwise. 


Provided always that nothing in this Section contained shall be cons- 
trued to entitle any such purchaser as aforesaid to 
Proviso. eject any ryot, having a right of occupancy at a 

fixed rent or a rent assessable according to fixed rules under the laws in 
force, or to enhance the rent of any such ryot otherwise than in the manner 
described by such laws, or otherwise than the former proprietors, irrespec- 
avely of all engagements made since the time of settlement, may have beeu 
mtitled to do. 


88. The following rules for the registration of talookdaree and other 
Registration of talnok- similar tenures created since the time of settlenoent, 
daree tenures created after and held immediately of the propritors of estates, 
settlement and held for and of farms for terms of years so held, shall be 
terms of years. observed. 


89. There shall be two sets of registers, one for common registry and 
one for special registry. Common registry shatl 
Common and specia gecure such tenures and farms against any auction 
^ purchaser at a sale for arrears of revenue except the 

Government. Special regMiry shall secure such tenures and farms against 
any auction purchaser at a sale for arrears of revenue including the Govern- 
ment. 

. 40. The holder of any talookdaree or other similar tenure, such as is 
described in Section 38 of this Act, desirous of 
Apphoaimn for registry, registering it, shall apply by petition to the 
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Collector of the District to which the estate belongs. The application shall 
state which description of registry is desired, and shall contain the following 
particulars so far as the same are ascertainable : — 

1. The Pargunnah or Pergunnahs in which the tenure is situated. 

2. The nature of the tenure. 

3. The name or names of the village or villages whereof the land is 
composed, or wherein it is situated. 

4. The area of the land comprised in the tenure, with its boundaries 
in complete detail. 

5. The amount of rent payable annually for the tenure, and whether 
the rent is fixed for a term of years or in perpetuity, and the duties, if any, 
required to be performed on account of it. 

6. The date of the deed constituting the tenure, or the date when the 
tenure was created. 

7. The name of the proprietor who created the tenure. 

8. The name of the original holder of the tenure. 

9. The name of the present possessor, and if he be not the original 
holder, the mode in which he succeeded to the tenure, whether by 
inheritance, gift, purchase, or otherwise, and whether he holds jointly or 
solely. 

Holders of such farms as are described in the said Section may apply 
in like manner for registry of the same. The application shall contain such 
of the foregoing particulars as are applicable to farms. 

41. When the application is for common registry, the Collector shall 

serve a notice on the recorded proprietor or proprie- 
Procedure on ®PP tors of the estate in which the tenure or farm is situat- 
ed, or the authorised agent ot such proprietor or 
proprietors, with a copy of the application annexed ; and shall cause a notice, 
with a copy of the application annexed, to be affixed in his Office, and at 
the Mai Outcherry of the estate in which the tenure or farm is situated, or 
in such other pla^e^or places as ia the opinion of the Collector may be best 
suited to give publicity to the application, requiring the proprietor or any 
party interested, within thirty days from the issue of the said notice, to file 
any objections he may have to the registry of the tenure or farm, or to any 
statement contained in the application. If within the limited time no 
objection is made, the Collector shall register the tenure or farm. If within 
the limited time an objection is made by any recorded proprietor, or by any 
party interested not being a proprietor, the Collector shall examine the per- 
son so objecting or his authorised agent, and if it shall appear to him that 
such person has probable ground of objection, the Collector shall suspend 
proceedings, and shall refer the parties to the Civil Court ; otherwise he 
shall grant the application. If the decision of the Civil Court be in favor 
of the applicant, the Collector, on the presentation of a copy of the final 
decree, shall register the tenure or farm. 

42. When the application is for special rfegistry, the Collector shall 

serve and issue the notices prescribed in the last pre- 
tio^fo^specMreSr Section. If within the limited time no oh- 

jection IS made, the Collector shall cause any enquiry 
that he may deem necessary for the security of the Government Revenue to 
be made ; and if be is satisfied that the Government Revenue of the parent 
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estate is sufficiently secured so far as it may be affected by the tenure or farm 
in question, he shall report the case to the ‘Commissioner, who, if also satis- 
fied on that point, shall direct the tenure or farm to be registered according 
to the application ; otherwise the application shall be rejected. If within 
the limited time any recorded proprietor or any party interested not being a 
proprietor object to the registry, the Collector shall examine the person so 
objecting or his authorized agent, and if it shall appear to him that such 
person has probable ground of objection, shall suspend proceedings, and 
shall refer the parties to the Civil Court ; otherwise he shall proceed as if 
no objection had been made. If the decision of the Civil Court be in favor 
of the applicant, the Collector, on the presentation of a copy of the final 
decree, shall proceed as above provided for cases in which no objection is 
made within the limited time. 

43. Leases of lands of the description specified in the Fourth excep- 

tional class in Section 37, may be registered, at the 
cenafn^land^*^ ° ° option of the holders, in the manner and under the 

rules hereinbefore provided for the registry of talook- 
daree and other similar tenures. 

44. Tenures of the first and second exceptional classes in Section 37 

may be registered at the option of the holders ; and 
when so registered shall be, entered only in the 
special register. Application for such registry shall 
contain the particulars specified in Section 40 so far as the same are 
ascertainable, and notices shall be served and issued in the manner pre- 
scribed in Section 41. If within the limited time no objection is made by 
any recorded proprietor or by any party interested not being a proprietor, 
the Collector shall make such enquiries as may be necessary to satisfy him 
as to the validity of the tenure ; and if the result be to satisfy him that the 
tenure is valid, he shall report the case to the Commissioner, who, if also 
satisfied that the tenure is valid, shall direct it to be entered in the special 
register; otherwise the application for registry shall be rejected. If within 
the limited time any recorded proprietor or other party as aforesaid object 
to the registry of the tenure, the Collector shall examine the person so 
objecting or his authorized agent, and if it shall appear' to him that such 
person has probable ground of objection, shall suspend proceedings, and 
refer the parties to the Civil Court ; otherwise he shall proceed as if no 
objection had been made. If the decision of the Civil Court be in favor of 
the applicant, the Collector, on the presentation of a copy of the final 
decree, shall proceed as above provided for cases in which no objection is 
made within the limited time. Provided alwajs that nothing contained in 

this Section shall be understood as rendering re- 
gistration necessary for the protection of bona fide 
tenures of the description herein referred to. 

45. Repealed by Act III of 1862. 

Section 2 Act 3 of 1862, B. C., applications under Sections XL, XLIII, 
• i. f a*‘d XLIV of Act XI of 1859, for registry of tenures 

4 ^ 4 sr*nd and (arms created before the passing of Act XI of 

44 of Act XI of 1859, ex- 1859, must be made within three years of the 

teaded. passing of this Act. Applications for the registry 

of tenures existing at the time of the passing of this Act but created after 
the passing of Act XI of 1859, must be made within three months of the 
passing of this Act. Applications for the registry of tenures created after 
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the passing of this Act must be made within three months of the date of 
the Deed constituting the tenure. 

46. The actual expenses of any measurement, survey, or local enquiry 
Expenses of measure- made under Sections 42 and 44 of this Act, shall be 

ment, survey, or local en- borne by the party who aoplies for the registry of 
his tenure or farna ; and such party may be required 
by the Collector from time to time to make such advances on this account 
as he may consider necessary. 

47. No Civil Court shall be competent to order the Revenue Authorities 
Oivil Court not compe- encer any tenure or farm in the special register. 

tent to order entry iu the Provided always that the refusal of the Revenue 
specidi register. Authorities so to register any tenure or farm shall 

not affect the title of the holder, whatever it may be. 

Suit for the cancelment Subject to the general law of limitation, any 

of thj registry of a tenure person thinking himself wronged by the registry of 
or farm. tenure or farm, may file a suit for the cancelment 

of the same. 


49. In the execution of their functions in the registration of tenures 

Proceedings of Revenue farms under this Act, all subordinate R V(Miua 

Authorities fn the registra- Authorities shall proceed in accordance with the 
tion of tenures, &c. general instructions which they may receive from 

the superior Revenue Authorities to whom they are subordinate, and from 
the local Government ; and all orders passed under the Sections aforesaid 
shall be open to appeal in usual course. The order of a Commissioner for 
the special registry of a tenure under the provisions of this Act, shall be 
open at any time within one year from the date of registry to revision by the 
Board of Revenue or the local Government, on the ground of the Govern- 
ment Revenue not having been sufficiently secured or of the invalidity of 
the tenure, as the case may be. 

50. Entry in the special register shall be an effectual protection of the 

tenure or farm so registered, 'unless in a suit insti- 
Effect of entry in njlie. ^uced by Government in a Civil Court within the 
specia regis er. period allowed for suits for the recovery of the 

public Revenue a decree be passed pronouncing the registration to have 
b^en obtained by fraud, to the injury of the Government Revenue. Pro- 
vided that a tenure or farm in the hands of a bond fide purchaser for value 
shall not be avoided by reason of such fraud. But the tenure or farm shall 
be liable to such amount of rent as would have been fair and equitable at 
the time of the special registry thereof, such amount to be fixed by the 
Collector, 

51. 


Tenures and farms of the third exceptional class described in Sec- 
tion 37 of this Act, for the special registration of 
which application shall be made within the pre- 
scribed time, and in respect of which the Collector 
shall have commenced the enquiry prescribed in 
Section 42, shall, in case of the sale of the parent 
estate for arrears of Revenue, be protected pending the duration of such 
enquiry, and shall be protected eventually by registration, if the final award 
of the Revenue Authorities, upon such application, be iu favor of the 
claimant. 


Protection of talookiaree 
tenures pending enquiry, 
in case of sale of parent 
estate for arrears of 
Revenue. 


53 
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62. The purchaser of an estate in a District not permanently settled^ 
Ri hts of a purchaser of under this Act for the recovery of arrears due 

an eftate nor permanently on account of the same, shall acquire the estate free 
settled, sold for its oTvn from all encumbrances which may have been imposed 
arrears. the time of settlement, and shall be 

entitled to avoid and annul all tenures which may have originated with the 
defaulter or his predecessors, being representatives or assignees of the 
original engager, as well as all agreements with ryots or the like, settled or 
accredited by the first engager or his representatives, subsequently to the last 
settlement, as well as all tenures which the first engager may, under the 
conditions of his settlement, have been competent to set aside, alter, or 
renew, saving always and except leases of lands whereon dwelling-houses, 
manufactories, or other permanent buildings have been erected, or whereon 
gardens, plantations, tanks, wells, canals, places of worship, or burning or 
burying grounds have been made, or wherein mines have been sunk, which 
leases or engagements shall, so long as the land is duly appropriated to such 
purposes, and the stipulated rent paid, continue in force and effect. Pro- 
vided that nothing contained in this Section shall be construed to entitle 
any purchaser of land at a public sale for arrears of Revenue to demand a 
higher rate or rent from any persons whose tenure or aggreement may be 
annulled as aforesaid, than was demandable by the former proprietor, except 
in cases in which such persons may have held their lands under engagements, 
stipulating for a lower rate of rent than would have been justly demandable 
for the land, or in cases in which it may be proved that, according to the 
custom of the Pergunnah, Mouzah, or other local Division, such persons are 
liable to be called upon for any new assessment, or other demand not 
interdicted by the regulations of Government. 


53. Excepting sharers in estates under butwarrah who may have saved 
Rights of a piirchasor their shares from sale under Sections 33 and 34, 

being a sharer in any Regulation XIX, 1814, and sharers with whom the 

Collector, under Sections 10 and 11 of this Act, has 
opened separate accounts, any recorded or unrecorded proprietor or co- 
partner, who may purchase the estate of which he is proprietor or co-partner ; 
or who by re-purchase or otherwise may recover possession of the said 
And of a purchaser of estate, after it has been sold for arrears under this 

An estate not sold for its Act ; and likewise any purchaser of an estate sold 


own arrears, arr0a,rs or 

upon itself ; shall by such purchase 


demands other than those accruing 
acquire the estate subject to all its 


encumbrances existing at the time of sale and shall not acquire any rights 
in respect to under tenants or ryots, which were not possessed by the pre- 
vious proprietor at the time of the sale of the said estate. 


54. When a share or shares of an estate may be sold under the provi- 
sions of Section 13 or Section 14, the purchaser 
estate"^'**’*'**”"'’* acquire the share or shares subject to all 

saares Of estate. encumbrances, and shall not „ acquire any rights 

which were not possessed by the previous owner or owners. 


55. Arrears of rent which on the latest day of payment may be due 
p defaulter from his under-tenants or ryots, 

todefauh^° arrears due in the event of a sale, be recoverable by him 

after the said latest day, by any process except dis- 
Ijaint which might have been used by him for that purpose o n or before 
tile said latest day. 
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Any Collector or other Officer as aforesaid conducting a sale under 
_ . , * this Act shall be competent to punish anj contempt 

tempt.^ committed in^his^presence in open Cutcherry or Of- 

fice for the time being, by fine to an extent not 
exceeding two hundred Rupees, commutable if not paid to imprisonment in 
the Civil Jail for a period not exceeding one month ; and the Magistrate 
to whom such an offender may be sent by a C >llector or other Officer as 
aforesaid, shall carry his sentence into effect. Provided that an appeal from 
any order passed under this Section shall lie to the Revenue Commissioner, 
whose decision shall be final. 


Default in making ctepo- ^7. A default to make good a bid by making the 
sit to be considered a con- deposit required by Section 22 of this Act, shall be 
held to be a contempt. 


58. When an estate is put up for sale under this Act for the recovery 
of arrears of Revenue due thereon, if there be no 
chasTatTslae. Collector or other officer as aforesaid may 

purchase the estate on account of the Government 
for one Rupee, or if the highest bid be insufficient to cover the said arrears 
and those subsequently accruing up to the date of sale, the Collector or other 
Officer as aforesaid may take or purchase the estate on account of the Gov- 
ernment at the highest amount bid ; in both which cases the Government 
shall acquire the property subject to the provisions of this Act. 


59. Repealed by Act III of 1862. 

Section 3 Act III of 1862. The Collector on the part of the Government 
shall be entitled to deman4 from applicants under 
Sections 10 and 11, S"‘ctions 15 and 16, and Sections 
40, 43, and 44 of Act XI of 1859, fees not exceeding 
the rates specified in the Schedule to this Act annexed, which Schedule 
shall be taken as part of this Act ; and applications under the said Sections 
shall not be received unless the said fees are tendered therewith. 


Fees and charges de- 
mandable by Collector. 


60. The provisions of Regulation VI £, 1822, and Regulation IX, 1825, 
Regulations VII, shall be in force in every estate in any part of which 

and IX, 1825, to be in a measurement, survey, or local enquiry may be made 
force in certain estates. under this Act ; and in every estate purchased or 
taken on account of Government under this Act. 


61. In the construction of this Act the word “ Collector” shall include 
a Deputy Collector or other officer exercising by 
Interpretation. authority of Government the powers of a Col- 

lector or Deputy Collector. 


62. The operation of this Act shall be confined to such parts of the 
Dower Provinces in the Presidency of Fort William 
in Bengal, as are or shall be subject to the general 
Regulationa of that Presidency. 


Application and com- 
mencement of this Act. • 


SCHEDUDE A. 

I certify th&t A, B, has purchased under Act No. XI of I859> the mehai 
(or share of a meJiat) specified below, standing in the towjee of the District 
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of aod’^that his purchase took effect on the day of 

(being the day after that fixed for last day of 'payment). 


Specification. 


(Signed) D. E. 

Collector. 


{If of an entire Mehal.) 

Towjee number. 

Name of Mehal. 

Name of the former proprietor. 

SudderJumma. 

(If of a share of a Mehal.") 

Towjee number of the entire mehal. 

Name of the entire Mehal. 

Sudder Jumma of the entire Mehal. 

Description of the share sold. 

Subordinate Towjee'number of the share sold. 

Name of the^fprmer proprietor of the share sold. 

Sudder Jumma for which the share sold is separately liable. 


SCHEDULE.^ 

Fees. 

1. For filing an application under Section 10 or Section 11 of Act XI 
of 1859 for opening a separate account for a share of an entire estate — 

If the annual jumma of the share do not exceed one thousand Rupees 
at the rate of ten per cent, upon the jumma. 

IP the annual jumma of the share exceed one thousaird Rupees, at the 
irate of ten per cent, upon a thousand Rupees, and two per cent upon all 
^"febove that amount. 

2. For filing an application for af deposit of money or Government 
Securities under Section 15 of the said Act half per cent, on the amount 
deposited. 

For any interest on Government Securities so deposited, drawn by the 
Collector, half per cent, of the amount drawn. 

For filing an application for withdrawal of a deposit under Section 16 
of the said Act half per cent, of the amount withdrawn. 

3. For filing an application under Section 40, 41, or 45 of the said Act 
for the registration of an under-tenure or farm. 

If the annual rent of the under-tenure do not exceed one thousand 
Rupees, at the rate of five per cent, on the rent. 

If the annual rent of the under-tenure or farm exceed one thousand 
Jlupees, at the above rate up to one thousand Rupees, and at one per cent. 
^ all above that amount. 


* Bchedule annexed to Act 111 of 1862« 
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Passed by the LiEurENANT-GovERNOE of Bengal in Council. 


(Meeeived the assent of the Lieutenant-Governor on the 16th July 1868, 
and of the Governor-General on the 10th August 1868.) 


An Act to make further provision for the recovery of Arrears of 
Land Revenue and public Demands recoverable as Arrears of 
Land Revenue. 

Whereas it is expedient to amend and extend the law for the recovery 
^ , of arrears of Land Revenue and Public Demands 

Preamble. 

recoverable as arrears of Land Revenue* It is 
declared and enacted as follows : — 


Interpretation, 


1. In this Act and in Act XI of 1859 {to imp'i'ove the law relating 
to sales of land for arrears of Revenue in the 
Lower Provinces under the Bengal Presidency), 
the words in this section mentioned shall have the meanings therein attri- 
buted to them respectwely. 


The word ‘‘ Proprietor’* includes any tenant by 
“Proprietor.’* whom any estate or tenure is held directly under 

• Government* 

The Word “ Revenue” includes every sum annually payable to Govern- 
ment by the Proprietor of any estate or tenure in 
- Rereoue, respect thereof, and every sum payable to Goveru- 

ment in respect of Tuccavee, or of any money advanced by Government to 
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Proprietors of latjd for making or repairing embankments, reservoirs, or 
water-courses, or other improvements on the land held by them. 

The word “ Estate” means any land or share in land subject to the pay** 
Estate” ment to Government of an annual sum in respect 

of which the name of a proprietor is entered on the 
Kegister known as the General Register of all revenue-paying estates, or in 
respect of which a separate account may, in pursuance of Section 10 or 
•Section 11 of the said Act XI of 1859, have been opened. 

The word Tenure” includes all interests in land, whether rent-paying 
‘•Tewire.” lakhiraj (other than estates as above defined), 

and all fisheries, which, by the terms of the grants 
creating the same, or by the custom of the country, are transferable, whether 
such tenures are resumable or not, and whether the right of selling or 
bringing them to sale an arrear of rent may or may not have been especially 
reserved by stipulation in any instrument. 

The “ Jurisdiction” of a Collector means the District to which such 

Collector is appointed, or throughout which any 
« JuriBdiction”, ° r. n . • 

officer vested with the powers of a Collector is 

authorized^to exercise such powers. 

The word ‘‘ Collector” includes any person vested 

••Collector.” -.u e n n j. 

with the powers of a Collector. 


• Tewire.” 


^‘Jurisdiction”, 


•• Collector, ” 


2. It shall be lawful for the Commissioner of Revenue to receive an 
appeal against any sale made under this Act, or the 
Appeals against Bales. 1859, f so that such appeal be pre- 

ferred to such Commissioner on or before the sixtieth day from the day of 
Bale, reckoning as in section 23 of the said Act Xt of 1859; or be presented 
io the Collector or other officer duly authorized to hold sales under the said 
Act for trausmisdion to the Commissioner on or before the] forty-fifth day 
from the day of sJe, rekoning as aforesaid, and not otherwise ; and the 
Commissioner shall be competent, in every case of appeal so preferred, to 
annul any sale of an estate or share of an estate made under this Act or 
Act XI of 1859. which shall appear to him not to have been conducted 
according to the provisions of the said Acts, awarding at the same time 
to the purchaser a payment from the proprietor of compensation for his loss, 
if the sale shall have been occasioned by neglect of the proprietor; such 
compeasation not to exceed the interest at the highest rate of the current 
Qovernment securities on the amount of deposit or balance of purchase- 
money during the period of its being retained in the Collector’s office : and 
order oC the Commissioner shall in such cases be final. 


* The rest oi this section has been repealed by Act Vll of 1880, B. C. 
f IVp lines foliowing have been repealed by Act VII of I8$0, B. C. 
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3. From tbe date ’when this Act comes into operation, the worcl 

“ thirtj^ shall be substituted for the word “ fifteen!*' 
extended*" section 6 of the said Act XI of 1859, and th» 

words “ or more than thirty,” in the same section 
shall be omitted therefrom, and the said section shall be read as if the same- 
had not been inserted therein. 

4. From the date when this Act comes into operation, the word 

“sixtieth” and “sixty” shall substitued for th4 
sales extended. words ** thirtieth stnd thirty respectively, where*- 

evefi^the* said words occurs in section^ 27 of the* said Act XI of 1859. 

5. Every notice in and by this Act, or by the said* Act XI of 1859, 

directed to be served, shall be served by delivering: 
Mode of serving notices. . i j- 

to the person to whom it may be directed, a copy 

thereof attested by the C Elector, oi* by delivering such copy at the usual’ 

place of abode of such person, to some adult male member of his family, or, 

in case it caanotbe so served, by posting such copy upon some conspicuoua 

part of the usual or last-known place of abode of such person. In case 

such notice cannot be served in any of the ways hereinbefore mentioned, iii. 

skall be served in* such way as the Cbliector issuing such notice may direct. 

6. # It shall be lawful for the Lieutenant-Governor of Bengal, by an 

order published in the CalcvUta Gazette, to empowec- 
all Collectors in any District in such order mentioned, 
if they shall think fit, to cause such notices as shall 
be in such order specified to be served upon any 
proprietors before proceeding under the provisions of the said Act XT of 

1859 or of this Act, to* realize from such proprietors any arrears of revenua 

• • • 

which may be due froTn such proprietors, and the costs of serving any suck* 
notice as shall be served under the powers conferred by any such order, nob 
exceeding sucb sums as shall in such order be specified, shtill be added to 
any arrears of revenue which may be due from sucb proprietors and shall' 
be recoverable as if the same were a portion of such arears of revenue;, 
and every such order may from time to time be altered, varied, or revoked, 
by any other order of the said Lieutenant-Gjvernor to be from, time to time 
in like manner published. 

7. In addition* to the notices in and by Section 7 of the said Act XL 
^ t t b 1859 directed to be posted,, a similar notice shall 

posted ia sub-da visional be posted at the Sub-Divisional Cutcherry wilbittv 
Cutcherry. jurisdiction of which the estate to which suchi 

notice refers, or some portion thereof, is situate. 


Power to caAise notices 
to be served of ariears^ or 
demands. 


• Portlona omitted have been repealed by Act Vll o£ 1880, B. 0^ 





THE ACTS OF THE LIEUT.-GOVERNOR [Act VII; 


8 . Every certificate of title which may be given to any purchaser under 
the provisions of Section 28 of the said Act XI of 
elSJe\“vWonce o'fregal 1859, Or of Section H of this Act, shall be concln- 
IjrHy in service of no- sive evidence, in favor of such purchaser and of every 
person claiming under him, that all notices in or by 
this Act, or by the said Act XI of 1859, require to be served or posted, have 
been duly served and posted; and the title of any person who may have 
obtained any such certificate shall not be impeached or affected by reason of 
any omission informalit}^ or irregularity as regards the serving or posting of 
any notice in tlrd proceedings under which the sale was had at which such 
person may have purchased. 

9^ All sales of lands of lahhiraj tenure, which may heretofore have been 
made in conformity with the procedure established by 
lakhiraj to be 1859 ^ for payment of arrears of 

revenue or of demands, shall have such and the same 
force and effect as if they had been made in execution of a decree against 
the person liable to pay the revenue or demand for satisfaction of which 
such ^ale may have been made. 

10. Every estate shall, for the purposes of this Act and of the said 

^ ^ Act XI of 1859, be deemed to be within the Col- 

nil estates borne on its lectorate of the Collector upon whose General Re- 
gister the revenue thereof may be borne, although the 
whole or any portion of the lands comprised in such estate may be without 
the local limits of his j'^risdiction ; but all lands and tenures shall be deemed to 
bs within the jurisdiction within the local limits of tvhich they may be situate* 
although the estate of which they form a part may,* under the provisions of 
this section, be deemed to be within the Collectoiate of any other Collector. 

11 . * Whenever any revenue payable to Government in respect of any 
tenure not being an ettate, Lhall be in arrear after 
the latest day of payment fixed in the manner prea-^ 

eribed in Section .3 of Act XI of 1859, the Collector to whom such revenue 
is payable may cause such tenure to be sold in the manner, and subject to 
the provimons in and by th^ said Act XI of 1859 provided for the sale of 
estates for the recovery of arrears of revenue, and the Collector shall apply 
the pnrchase-moqey arising from such sale according to the provisions of 
Bection 31 of the ^aid Act XI of 1859, except that the residue, if any, shall, 
be held in deposit on account of the holder of the tenure sold, and not en 
account of the proprietor of the estate ; and . every such Collector shall, 
upon every such sale of any tenure being final and conclusive, make out 
ftucb certificate of titde thereof as is provided in Section 28 of the said Act 
1859 with respect to estates, 

f M by Aot XI of 1§71, B* C, 


Power to sell tenures. 
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Provided that no tenure shall be sold for the recovery of arrears of 
revenue other than those of the current year or of the year immediately 
preceding, nor for the recovery of arrears of revenue due by tenures under 
attachment by order of any judicial authority, unless and until after a 
notification in the language of the district, specifying the nature and 
amount of the arrear and the latest date on which payment thereof shall 
be received, shall have been fixed for a period of not less than fifteen clear 
days preceding the date fixed for payment according to section 3 of Act 
XI of 1859, in the office of the Collector or other Officer duly authorized 
to hold sales under this Act, in the Court of the Judge within whose juris- 
diction the land advertised lies, and in the M^oonsiff's Court and police 
thannah of the division in which the tenure to which the notification relates 
is situated; or if the tenure be situated within the jurisdiction of more 
than one MoonsifiTs Court or police thannah, in some one or more of such 
courts or thannahs, and also at the cutcherry of the malgoozar or owner of 
the tenure, or at some conspicuous place upon the tenure, the same to be 
certified by the peon or other person employed for the purpose. 


12. The purchaser of any tenure sold under the provisions of Section 

. - , - . , 11 of this Act shall acquire it free from all c'ncum- 

brances which may have been imposed upon it after 
its creation, or after the time of settlement, whichever may have last 
occurred, and shall be entitled to avoid and annul all under-tenures, and 
forthwith to eject all under-tenants, with the following exceptions : — 

First — Istemraree or mokurruree tenures which have been held at the 
fixed rent from the time of the permanent settlement. 

Secondly. — Tenures existing at the time of permanent settlement, which 
have not been held at a fixed rent. Provided always that the ren t of such 
tenures shall be liable to enhancement under any law for the time being in 
force for the enhancement of the rent of such tenures. 

Thirdly , — Tenures created or recognized by the settlement proceedings 
of any current temporary settlement, as tenures, bearing a rent which is 
fixed for the period of such settlement. 

Fourthly , — Tenures 6>f lands whereon dwelling-houses, manufactories, 
or other permanent buildings have been erected, or whereon permanent 
gardens, plantations, tanks, canals, places of worship, or burning or burying 
grounds have been made. 

13. Every purchaser of a tenure under Section 11 of this Act shall 

o be entitled to proceed in the manner prescribed by 

any law for the time being in force for the enhance- 
ment of the rent of any land coming within the fourth class of exceptions 
above made if he can prove the same to have been held at what was origin- 
ally an unfair rent, unless the same shall have been held for a term exceeding 
twelve years at a fixed rent equal to the rent of good arable land. 

14. Provided always that nothing hereinbefore contained shall be 

* construed to entitle any such pui chaser, under 
Saving rig to ryo . Section 11 of this Act, to eject any lyot having a 

right of occupancy at a fixed rent, or at a rent assessable according to 
fixed rules under the laws in force, or to enhance the rent of any such ryot 
otherwise than in the manner prescribed by such laws, or otherwise than 
as the former proprietor, irrespectively of all engagements made since the 
time of settlement, may have been entitled to do. 

Sections 15 — 28 Repealed by Act VII of 1880, B. 0, 

54 
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SCHEDULE A. 

(Referred to in Section 15, 16, 18 and 19.) 

Certificate of Arrear of Revenue (or demand^ as the case may he) filed in Office of 

Collector of District, 


Name of Debtor. 

Address. 

Nature of demand. 

Amount of demand. 

No. of certificate. 

0. D. 

i 





I certify that the abovementioned sum of Rupees is due to Government 

from the abovenamed C. D.. 

Dated this day of 18 • 


A. B., 

Collector of 


SCHEDULE B. 


(Ref erred to in Section 19.) 
Notice of demand. 

To the Collector of the District of 


Name of Debtor, 

Address of Debtor. 

Nature of demand. 

Amount of demand. 

C. D. 


i 



The above sum of is due from the said C. D. in respect of 
Certified this day of 


A. B., 

of 
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SCHEDULE C. 

{Referred tQ in Section 2L) 

To 

C. D. OP 

Sir, 

Take notice that » Certificate under Sections (15, 16, 18, or 19» 
08 the case may he) of Act VII of 1868 of the Lieutenant-Governor o^ 
Bengal in Council of ( Arrears of Revenue or Demand^ as the case may Be,) No. , 
for the sum of Es, , due from you on account of , hae been this day filed 

me in my ofiice, and that I shall forthwith proceed to levy the amount according: 
to law, 

A. B., 

Collector of 

This day of 18 . 


SCHEDULE D. 

l^Referred to in Section 22.] 

To 

The Collector of 

The Petition of E. F., of 

Sheweth, 

That a certificate under Act VII of 1868, passed by the* 
Lieutenant-Governor, of Bengal in Council, No, , for the isum of Rs. ’ has 
been filed in your Ofiice on the day of 18 . 

That your petitioner is aggrieved by the said certificate. 

That your Petitioner believes that such Certifcate is erroneouB upon the 
grounds following, that is to say — 

That the said grounds are, to the best of your Petitioner’s belief, true in fact. 

Your petitioner therefore prays that the said Certificate may be set aside [or 
modified, or varied]. 


SCHEDULE E, — Repealed by Act XII of 187$w 
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ACT NO- Vlt OF 1880. 

Passed by the Lieutenant- Gtovernor of Bengal in Council. 

(Received the assent of the Lieutenant-Governor on the 22nd April 1880^ 
and of the Governor-Oeneral on the 26th June 1880.) 


Preamble. 


Short title. 


Extent. 


An Act to amend the Law for the Recovery of certain Public 

Demands. 

Whereas it is expedient to amend the law for the recovery of certain 
dues and debts demandable by Public Officers : ItJ 
is hereby enacted as follows ; — 

1. This Act may be called. “The Public 
Demands’ Recovery Act, 1880.” 

Notwithstanding anything contained in. section 2, it extends to all 
the territories for the time being administered by 
the Lieutenant-Governor of Bengal. 

It shall come into operation on and after the date on which it shall 
be published in the Calcutta ^Gazette with tha 
Commencement. af‘sent of the Governor-General. 

2. This Act, so far as is consistent with the tenor thereof, shall be 

construed as one with Act XI of 1859, passed bvthe 
Construction of this Act, General in Council, and Act VII of 1868, 

passed by the Lieutenant-Governor of Bengal in Council. The powers 
given by this Act shall be deemed to be in addition to and not in derogation 
of, any powers conferred by any Act now being in force for the recovery of 
any due, debt, or demand to which the provisions of this Act are applicable. 

3. The Acts specified in the first Schedule annexed to this Act are 
hereby repealed from and after the commencement! 
of this Act, to the extent specified in the third 
column of that Schedule : provided that this zepeal 

shall not affect — 

(а) the past operation of any enactment hereby repealed, nor any- 
thing duly done or suffered thereunder : 

(б) any liability created under any enactment hereby repealed. 

Every Ceitificate made under the provisions hereby repealed of Act 

Certificate under Bengal VII of 1868, passed by the Lieutenant-Govemor 
of Bengal in Council, may be enforced under the 
provisions of this Act. 

4. Id this Act, unless the context otherwise 
requires, but not in the other Acts mentioned ia 
Section 2 

“ Section” means a section of this Act. 


Reneal 

Schedule, 


of Acta in 


Act VII of 1868 to be en- 
forced under this Act. 

Definitions. 


“ Section." 


“ Collector” means (a) within the local limits of the ordinary original 
; „ jurisdiction of the High Court of Judicature at Ford 

^ William in Bengal, the Collector of Calcutta ; 

(6) without those limits, the Collector of a District or any officer 
especially appointed by the Lieutenant-Governor to perform the functions 
of a Collector under this Act ; and 
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(c) any oflScer in charge of a Snb-division of a district whom the 
'Collector of such district, with the sanction of^the Commissioner, authorizes 
to perform such functions as aforesaid. 

5. In the following cases, that is to say — 

(1) when, under the provisions of Act XI of 1859, passed by the Qover- 

— . nor-General in Council, or of Act VII of 1868, passed 

kaa been^rofd Lieutenant-Governor of Bengal in Council, 

arrears; and the sale pro- an estate or tenure has been sold for the recovery of 
^0 arrears of revenue due thereupon, and, after deduct- 
qui a e e same , or expenses of such sale, the balance of the 

■ale-pfoceeda remaining is insuflScient to liquidate the arrears of revenue in 
discharge of which such sale-proceeds may under the aforesaid provisions 
be applied ; 

(2) when arrears of revenue due from a farmer on account of an estate 

When arrears of revenno ^^7 

due from a farmer are not of payment fixed under the provisions of Section 
paid on latest date of pay- 3 XI of 1859, passed by the Governor- 

' General in Council ; 

the Collector may make under his band, and in form No. 1 in the second 
The Collector of the Dig- Schedule annexed to this Act, a certificate of the 
trict may make a certificate amount of arrears so remaining unpaid, and may 
of the unpaid arrears. cause the same to be filed in bis office. 


6. (a) Subject to the provisions of this Act, every certificate made 

under the provisions of section 5 shall, as regards 

Such certificate shall have remedies for enforcing the same and so far 

the force and, effect or .1/. j e 

decree of a Civil Court as only, have the force and etiecr ot a decree of a 

regrards the remedies for Civil Coiivf^ and ihe Secretary of Stite for India in 
enforcing it. Council shall be deem -d to be the decTfe-h'»lder, and 

the person therein named as debtor shall be deemed to be the judgment- 
debtor. 

(6) Such judgment-debtor may at any time within one year after 
the service upon him of such notice as is mention- 
he ”crvil section 10, bring a suit in the Civil Court to 

Court to contest hia liabi- have the said Certificare cancelled on the ground 
lity, it he has deposited the that the arrears stated therein were not due by 
amount of the Certificate. him; but no such suit shall be entertained unless 
BUch judgment-debtor has paid such arieara to the Collect»-r within one 
mouth after being served with the said notice, or, in any case in which he 
baa filed a petition of objection under section 12, then within fifteen days after 
such petition has been heard and determined. 


(c) If no such suit is instituted within the 
said period of one year, or if any such suit having 
been so instituted, is decided against such judge- 
ment-debtor, such Certificate shall become abso- 
lute, and shall have to all intents and purposes 
the effect of a final decree of a Civil Court. 

7. When any arrears of the following Public 
Demands are unpaid by the person liable to pay 
the same, that is to say — 

(1) any snm of money which by any law for the time being in force 
^.daelared to be recoverable or realizable as an arrear of revenue or land 
or by the process prescribed for the recovery of arrears of revenue 
Of af the public or Government revenue ; 


If no such suit brought 
within one year, or if brou- 
l^ht end decided againat 
indgment-debtor, the Certi- 
ficate to become absolute, 
flAd have effect of a decree 
ot the Civil Court to all 
intents and purposes. 

When any arrear of a 
FabUc Dmnand is unpaid 
hy the pexaon liable to pay 
tha tame, 
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(2) any sum of money due from the sareties of a farmer in respect 
of the revenue of the estate farmed by him : 

(3) any such demand, money, fee, duty, arrear, fine, or cosU as is 
mentioned in the following sections of the following Acts passed by the 
Lieutenant-Governor of Bengal in Council, that is to say — in Act YIII of 
1862, Section 9 ; in Act VI of 1873, Section 50; in Act IV of 1875, 
Section 1 ; in Act V of 3875, Section 57 ; in Aofc III of 1876, Section 42, 
Section 73, and Section 85 ; in Act VII of 1876, Section 82 / in Act VIH 
of 1876, Section 138 ; in Act VII of 1878, Section 36 ; 

• • * * 


(4) in the case of a person to whom the collection of tolls has beau 
farmed under the provisions of Section 8 of The Canals Act, 1864,” or 
of the sureties of such person — any sum of money due in respect of 
such farm : 

( 5 ) in the case of a person having charge of a ferry subjected to the 
payment of a 3 'early rent — any arrear of such rent ascertained and certified 
as provided in Regulation VI of 1819, Section 10 : 

( 6 ) any arrears of revenue or rent payable to the Secretary'^of State for 
India in Council from any ryot, or from anv person holding any interesti 
in land, pasturage, forest rights, fisheries, and the like, whether sugh interest 
is or is not transferable : 

( 7 ) in the case of property which, nnier the provisions of any lav 
for the time being in force, has been taken under the charge of, or is 
managed by, the Court of Wards or (he Revenue Authorities on behalf 
of a private individual — any arrears of rent or of other demands recover- 
able as rent, whether such arrears became due before or after the manage- 
ment devolved upon such C airt or such Authorities : provided that this 
clause shall not apply to any arrears of rent at any enhanced rate, unless 
such enhanced rate has been agreed to by the person liable to pay the same, 
or has been confirmed by a competent Court : 

( 8 ) any sum payable to a Public Officer of Government in respect of 
which the person liable to pay the same has agreed by a written instru- 
ment duly registered that it shall be recoverable* under the provisions of 
this Act : 

(9) any feej'dutj;, tajf, or other demand, which by any Act passed here- 
after shall be declared to be recoverable under the provisions of this Act; 

the Collector of the district may make under his hand, and in form 
the Collector of the dis- No. 2 iu the second Schedule annexed to ihia Act, 
trict may make a certiacate a Certificate of the amount of such arrears so re- 
of the unpaid demand. maining unnaid, and may cause the same to be filed 
in his Office : provided that no such Certificate shall be made in respect of 
any such demand, the recovery of which is barred by any law of Limitatioo- 
for the time being in force. 


8 . (a.) Subject to the provisions of this Act, every Certificate roade^ 
Such ' Certificate .ball provisions of Section 7 sball, as regards 

have the same effect as a the remedies for enforcing the same, and bo far 
decree of a Civil Court, only, have the force and effect of a decree of a 
Civil Court. In the cases other than case (7) men- 
• tioned in the said Section 7, the Secretary of Stata 
lor India in Council and in the said case (7) the private individual therein 
mentioned, or, if such private individual be a Minor, Lunatic or Ward of 


* Repealed by Act VI of 1889, 
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Court, then such Minor, Lunatic, or Ward of Court by his next friend, shall be 
deemed to be the decree-holder^ and in all the cases mentioned the person 
therein named as debtor shall be deemed to be the judgment-debtor. 

(A) Such judgment-debtor may at any time within one year after the 
service upon him of such notice as is mentioned in 
bring a suit in *the Civil oection 10 bring a suit in the Uivil Court to contest 
Court to contest the certi- his liability to pay the amount stated in the said 
within one ^year^^^or^^if Certificate, and lo have such Certificate cancelled : 
brought and decided against but DO such suit shall be entertained unless such 
the judgment-debtor, Ccr- judgment-debtor has stated in a petition presented 
tificate to become absolute. Collector under Section 12 the ground upon 

^hich he claims to have such Certificate cancelled, or unless, having omitted 
to state such ground in such petition as aforesaid, he can satisfy the Civil 
Court that there was good reason for such omission. If no such suit is 
instituted within the said period of one year, or if any such suit having 
been instituted is decided against such judgment-debtor, such Certificate 
shall become absolute, and shall have to all intents and purposes the same 
force and eflfect as a final decree of a Civil Court. 

Provided that no Certificate duly made under the provisions of this Act 
shall be cancelled by a Civil Court otherwise than on one or more of the 
following grounds, that is to say — 

(1) that the amount stated in the Certificate was actually paid or dis- 
charged before the making of such Certificate : 

(2) in the case of fines imposed, or costs, charges, expenses, damages, 
duties or fees adjudged, by a Collector or a Public Officer under the provisions 
of any Regulation or Act for the time being in force — that the proceedings 
of such Collector or Public Officer were not in substantial conformity with 
the provisions of such Regulation or Act, and that in consequence the 
judgment-debtor under the Certificate suffered substantial injury from some 
error, defect or irregularity in such proceedings : 

(3) in cases other than those mentioned in clause (2) — that the amount 
stated iu the Certificate was not due by the judgment-debtor under the 
Certificate : 

(4) want of jurisdiction. 

Nothing in this proviso shall be construed to interfere with the ordinary 
original jurisdiction of the High Court at Port Williaito in Bengal, or with 
the jurisdiction of the Calcutta Court of Small Causes. 

9. (a.) When any arrear of any of the public demands specified in 

Section 7 ia unpaid by any person liable to pay such 
p3e to demand to a public Officer other than a Col- 

Officer Other than Collector, lector, or when any such demand as is specified in 
such Officer may give notice clause (7) of the said section is unpaid by any per* 
to Collector. liable to pay the same to a Manager appointed 

by the Court of Wards, such Officer or such Manager may give to the Col- 
lector of the district, in which such person resides, or in which such demand 
is payable, a notice in writing in form No. 3 in the second Schedule annexed 
to this Act : provided that no such notice may be given in respect of any 
such demand, the recovery of which is barred by any law of Limitation for 
the time being in force. 

(6.) Every such notice given by a Manager shall be verified by such 
Such notice given by a Manager in accordance with the provisions of the 
Hanager to be verified and Code of Civil Procedure as to the verification cf 
atamped as a plaint. plaints, and there shall be payable in respect there- 

of Court-fee of the sume umount as is payable under the Court*feefi’ Act 
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for the time being in force in respect of a plaint for the recovery of a sum 
of money equal to that stated in such notice. 

(c.) On receipt of such notice, such Collector, if satisfied that such 
Collector may on receipt demand is justly recoverable, may make under his 
of such notice make a Cer- hand, and in the form No. 2 in the second Schedule 
tificate. annexed to this Act, a Certificate of the amount of 

such arrears so remaining unpaid, and shall cause the same to be filed iu 
his office. 

(d.) The provisions of Section 8 shall apply to every such Certificate. 

10. When a Certificate has been filed in the office of a Collector under 
When Certificate filed the provisions of Section 5, or Section 7, or Section 

notice to be given to judge- 9, such Collector shall issue to the judgment-debtor 

ment Qebtor Upon serv ^ Certificate and a notice in form 

01 notice, uertincate to /•: i i i i i • * 

bind immovable property JNo. 4 in the secoud Schedule annexed to this Act. 

of judgment-debtor. From and after the service of such notice, such Cer- 

tificate shall hind all immovable property of such judgment-debtor situate 
within the jurisdiction of such Collector iu the same manner and with like 
Copy of Certificate may effect as if such immovable property had been 
be Bent to Collector of attached under the provisions of Section 274 of .the 
another district to be filed Qude of Civil Procedure. A copy of such Certifi- 

being eiedftotifi’cateThall cate may be transmitted by post to any other Col- 
bind immovable property lector for the purpose oP beirig filed in his office, 
situate in such district. gg gg jg gg filed, such* Certificate shall, 

if the aforesaid notice has been served, bind in like manner all immovable 
property of such judgment-debtor situate within the jurisdiction of such 
laat-mentioned Collector. 

11. If in any case other than the case mentioned in clause (7) of 
Movable property of per- Section 7, the Collector is satisfied that any person 

son, against whoni Certifi- against whom a C ’rtificate has been filed under the 
cate has been made, may be provisions of Section 5, or Section 7, or Section 9 , 

“tor satisfied thiT such is likely to conceal, or remove, or dispose of the 
person is likely to conceal, whole or any part of bi3 movable property, and 
remove, or dispose of such that the realization of the amount of such Certifi- 
property. • . ^ consequence be delayed or obstructed, 

he may at any time after making such Certificate direct an attachment of 
the whole or any part of the movable property of such person. Such 
attachment shall be made in the manner provided iu the Code of Civil Pro- 
red ure for attaching movable property, and subject to the provisions of 
Section 266 of the same Code. Such property may be sold for the purpose 
of satisfying such Certificate, if no petition of objection is filed under Sec- 
tion 12, or if any such petition is filed, then as soon as it has been heard 
and determined. 

12. If any person, who has been served with a notice under Section 

Any person served with 1®' liability to pay the whole or any part 

notice under Section 10 of the amount for which such Certificate has been 
may file a petition of ojec- made and filed against him, he may at any time 
within thirty days after service of such notice or, 
where no such notice has been duly served, within thirty days after the 
execution of any process for enforcing such certificate file a petition, denying 
his liability as aforesaid, before the Collector by whom such Certificate has 
been made. Such petition shall be in, or as nearly as possibU ilX| the form 

5 in the second Schedule annexed to this Act. 
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13. Such Collector shall fix a day for hearing any such petition so 
Bay to be fixed forbear- fi^ed, and upon snch day, or any subsequent day to 
ing 8ucb petition. C ileo- which such hearing may be adjourned, shall deter- 
tor to determine the liabi- mine whether such petitioner is liable for the whole 

tLin proviaioM of °t*he Co*de o** ^oy part of the amount for which such Certificate 
of Civil Procedure to apply Was made, and may set aside or modify or vary the 
to the enquiry. Certificate accordingly. Every such Collecor shall, 

for the purpose of hearing any such petition and determining as aforesaid, 
exercise all or any of the powers of a Civil Court in respect of summoning, 
causing the attendance of, and examining witnesses, and in respect of causing 
the production of documents; and the provisions of the Code of Civil Pro- 
cedure applicable to these matters shall apply to a Collector exercising these 
powers. 


14. The Collector shall have full power to direct that the costs of such 
CoUeetor may direct c«sU Petition of the hearing thereof shall be paid by 


of such petition to be paid 
by the petitioner. Such 
costs bow realized. 


the petitioner, and in any case in which Collector 
directs the payment of such costs by any such peti- 
tioner, the amount thereof shall, if such petitioner 
be the judement-debtor, be added to the amount entered in the Certifi- 
cate, and shall be recoverable as if the same bad been originally entered 
therein. 


15. The Collector of a district may refer to any Deputy Collector or 
Assistant Commissioner or Extra Assistant Com- 
missioner subordinate to him, any such .petition as- 
is mentioned in Section 12, and such Deputy Col- 
lector or Assistant Commissioner or Extra Assistant 
Commissioner shall hear and determine such peti- 
tion accordinglv. The provisions of Sections 13 
and 14 shall be applicable to any such Deputy Collector or Assistant Com- 
missioner or Extra 4.ssistant Commissioner to whom any such petition has 
been so referred. 


Collector may refer peti- 
tion for bearine to Deputy 
Collector, Assistant Com- 
missioner, &c., who shall 
have the same powers to 
hear it as the Collector. 


16. An appeal from any order of a Deputy Collector or Assistant Com- 
missioner or Extra Assistant Commissioner may be 
lecto!'*AMTBte?t®’'comSs- preferred to the Collector, within fifteen days, and 
sioner, &c., to Collector, and an appeal from any original'' order of a Collector 
from Collector to Commis- may be preferred to the Commissioner within thirty 
■ioner. Stay of execution. after the making of such order respectively. 

Pending the decision of such appeal, execution may be stayed, if the Appel- 
late Authority so direct, but not otherwise. 


17. There shall no appeal, as of right, lie from any order of a Col- 
lector passed on appeal from an order of a Deputy 
Power of revision. Collector or Assistant Commissioner or Extra Assist- 

ant Commissioner ; but the Commissioner may in any case in which he 
thinks fit, revise any order passed by a Collector or Deputy Collector or 
Assistant Commissioner or Extra Assistant Commissioner. 


18. Every Certificate made under the provisions of Section .5, or 
Ccrtiacftte may be en- Section 7, Or Section 9, may be enforced and 
forced after one month executed, upon the expiry of one month after 

ti^“”t*feuon‘*dU,^8ed of the notice mentioned in Section 10 or 

o& when any each petition as is mentioned in Sec- 

tion 12 has been filed, then as soon na such petition has been heard and 
deiermined. 
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19. Such certificate may be so enforced and executed b)' all or any 

Certificate may be en- ways and means mentioned and provided in 

forced under the provisions and by the Code of Civil Procedure for the enforce- 
of the Code of Civil Froce- nient and execution of decrees for money, and all 
dure as a decree for money, practice and procedure provided by the said 

Code of Civil Procedure 

in respect of sales in execution of decrees; in lespect of raiding' the 
amount of a decree otherwise than by sale of immovable property under the 
provisions of Sections 305, 320, 322, 323, and 324 of the said Code ; in res- 
pect of arrests in execution of decrees for money ; in respect of the execu- 
tion of decrees by imprisonment ; in respect of insolvent judgment-debtors ; 
in respecc of claims to attached property ; in respect of resistance to 
execution ; and in respect of the execution of decrees out of the jurisdiction 
of the Courts by which they were passed, 

shall apply to every execution issued to enforce such certificate and 
realize the amount recoverable thereunder, save that all the duties, powers 
and authorities by the said Code imposed or conferred on the Court shall 
he exercised by the Collector in whose office any such Certificate, or any 
copy thereof transmitted for execution under the provisions of Section 223 
of the said Code has been filed. Subject to the control of the Collector 
and save and except in respect of the provisions relating to insolvent judge- 
ment-debtora any of the said duties, powers, and authorities may he exer- 
cised by any Deputy Coll ctor, Assistant Commissioner, or Extra Assistant 
Commissiorur subordinate to such Collector. 

20. If any immovable property is sold in execution of a Certificate 

under the provisions of Section 18, and if such 
perty may b“”Jet Certificate is subsequently set aside by a competenO 
certificate is set aside by a Court, such Court may set aside such sale of such 
competent Court. Proviso. immovable property, and in any case in which 
such sale is so set aside, such Court shall direct 
that the amount of the purchase-money be refunded to the purchaser 
with or without interest, as such Court thinks fit : provided that no such 
sale shall be so sot aside unless such purchaser has been made or added 
as a party to the suit brought to set aside such certificate. 

21. Every Qollector ^hall cause to be kept in his office a Register in 

* • such form as may from time to time be prescribed 
be^'epUa clile^r'g'offiw ^7 0^ Revenue and shall cause to be entered 

and to be open to inspec- in such Register the particulars of every Certificate 
tion on payment of fee of made under this Act, which, or a copy of which, 
eig t annas. office. Such Register shall be 

open during office hours to the inspection of any one desiring to inspect the 
same, and a fee of eight annas, or such fee not exceeding eight annas as the 
Board of Revenue may prescribe, shall be chargeable for such inspection. 

22. (a) Payment of the amount due under a certificate may be made 
Payment of sum due by instalments, if the Collector who made such 

under a Certificate may be Certificate SO direct. The payment of any instal- 
oVinltitae^ pent shall be entered in the Registej mentioned 
entered in Register. in Section 21. 

(b) When the total amount due under a certificate has been paid and 
When total amonnt satis- aatisfisd. the Collector in whose office such certi- 
fied, Collector to enter ficate was originally filed shall enter satisfaction 
satisfaction on certificate upon such certificate under his hand and signature ; 
and in Register ; ^ shall causo the Same to be entered in the 

Register mentioned in Section 21. 
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(c) When a copy of such Certificate has been transmitted to another 
and to jommanicte it CoHector, or when such certificate has been made 
to Other Collector io whose under the provisions of Section 9 upon notice from 
office a copy of such certi- a Public Officer Other than a Collector or from a 
ficate has been file . Manager appointed by the Court of Wards, such 

satisfaction shall be communicated to such other Collector or to such 
Officer, or to such Manager. 


(d) When a sum has been levied or received by a Collector in respect 
sum levied by Collector of a Certificate a copy of which has been trans- 
to who.*n copy of Certi- niitted to him and filed in his office, such Collector 

^rSctor*' who“''”m“de 

Certificate. Certificate was originally made. 


23. Every Collector, Deputy Collector, Assistant Commissioner and 


Collector, Depuy Col- 
lector, Assistant Commis- 
sioner, Extia Assistant 
Commissioner and Public 


Extra Assistant Commissioner and every such 
Public Officer as is mentioned in Section 9 shall, 
in the discharge of his functions under this Act, 


Officer to be deemed to be 
acting judicially in the 
discharge of his duties 
under this Act. 


be deemed to be a person acting judicially within 
the meaning of Act XVIII of 1850, passed by 
the Governor-General in Council. 


Collectors, &c., to bo 
subject to the supervisiou 
and control of Commis- 
sioners and BvKird iii< dis- 
chaige of their duties 
under this Act. 


24. All Collectors, Deputy Collectors, Assistant 
Commissioners, and Extra Assistant Commissioners 
shall, in the performance of their duties under this 
Act, be subject to the general supervision and con- 
trol of the Commissioners of Divisions and the Board 
of Revenue. 


FIRST SCHEDULE.— Section S. 


Number and year. I bubject of Act. I Extent of repeal. 


Actg 'passed hy the Lieutenant- 
Governor of Bengal in 
Council, 

VIII of 1862 ... An Act to improve the system In section 9 the words from and incltid- 

of Zamindari daks in the pro- ing “ which said double amount” to 

vincGS subject to the Govern- and including a “ making default.’* 

ment of Bengal. 

VII of 1868 ... An Act to make further provi- In section 1 from and including the 

sion for the recovery of Arrears words “The word * Demana* means” 
of Land Revenue and Public to the end ot the section. 

Demands recoverable as Arrears In section 2 the words “ not being a sale 
of Land Revenue. made under, and by virtue of, any 

execution issued upon a Certificate 
made ^ hereinafter is provided.” 

In section 6 the words “ or persons liable 
to any demands’* “ or persons,” *• or 
any Demands,” “or persons,” “or to 
any demands,” “ or persons,” and *' or 
of such demands.” 

Sections 16, 16, 17, 18, 19, 20,21, 22, 23, 
24, 25, 26, 27, 28. 
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FIRST SCHEDULE.— Sec Sedion S.— (Continued). 


Number and year, j 

Subject of Act. 

Extent of repeal. 

VI of 1873 

Acts passed hy the Lientevtant- 
Ooreryior of Bengal in 
Council. — Continued. 

An Act to amend the law relating 
to Embankments and Water 
courses. 

Section 50, from and including thfi 
words under tbc provisions'’ to tho 
end of the section. 

I of 1875 

An Act for the Realization of 
Arrears in Government Estates.] 

The whole Act. 

IV of 1S75 

An Act to provide for the sum- 
mary realization of sums due 
on account of loans made by 
the Government during the late 
famine operations. 

Section 1, from and Including the words 
“ within the meaning'* to the end 
of the section. 

V of 1875 ... i 

An Act to provide for the Survey 
and Demarcation of Land. 

In section 57, from and including the 
words •• under section 2” to the end of 
the section. 

III of 1878 

An A<^t to provide for Irrigation 
in the Provinces subject to 
the Lieutenant-Governor of 
Bengal, 

In section 42, from and including the 
words “ under the provisions” to tho 
end of the section. 

In section 73, from and including the 
words “under •the provisions” to the 
end of the section. 

In section 85, from and including the 
words “ under the provisions’* to the 
end of the section. 

VII of 1876 

An Act to provide for the Regis- 
tration of Revenue-paying and 
Revenue-free lands and of the 
proprietors and managers there- 
of. 

In section 82, from and . including the 
words *• under section’* to the end of 
the section. 

.nil of 1876 

An Act to make better provision 
for the Partition of Estates. 

In section 138, from and including the 
words “ under section’* to the cud 
of the section. 

VII of 1878 

• • • 1 

An Act to consolidate and am- 
end the law relating to the 
Excise Revenue in the Presi- 
dency of Fort Wiliam in 
Bengal, 

In Section 36, from and including the 
words or by the process” to the end 
of the sectiun. 

IX of 1879 

An Act to amend the law rela- 
ting to the Court of Wards. 

Section 63. 


Regulations of the Bengal Code, 


III of 1794 

A Regulation for exempting pro- 
pritors of land (with certain 
exceptions) from being confined 
for arrears of Reveuus ; and for 
prescribing the process by which 
tehsildars are to demand pay- 
ment of arrears ; and for enabl- 
ing the Collectors to recover 
from Native officers employed 
under them public money or 
papers which they may embez- 
zle or retain, &c . 

Section 12. 

Sections 16, 17, 18, 19, and 20, so far 
as they relate to the recovery oC 
money belonging to Govenmient, 
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SECOND SCHEDULE, 

Form No. 1 (See Section 5.) 

, Certificate of Arrears of Revenue filed in the Ofice of the Collector 
of the District of (name of District) 


No. of 
CeriiAcate. 

1 

Name of 
Debtor. 

Afidrees of 
Debtor. 

Amount of arrears 
of Revenue for 
which this certi- 
ficate is made, 
and period for 
which snch 
Arrears are 
due. 

Estate or tenure 
for which 

Arrears of Revenue due. 

- 






I hereby certify that the above-mentioned sum of Rs. is due 

to the Secretary of State for India in Council from the above-named 

Dated this day of 18 . A. B. 

Collector of , 


Form No. 2 (See Sections 7 and 9). 

• . • 

Certificate of Arrears of Public Demands fUed’in the Office of the 
Collector of the Distrtict of (name of District). 


No. of 
Certificate, 

Name of 
Debtor. 

Address of 
Debtor. 

Amount of the 
Public Demand 
for which this 
Certificate is 
made. 

Particulars of Public Demand 
for which this Certificate 
is made ; and Public 
Offi'ier [or Manager, 
and of what estate] 
to whom due. 




I 

1 

i 

• 
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I hereby certify that the above-mentioned sum of Rs. is 

due to the Secretary of State for India in Council [or to A. B. a Ward 
of Court, or a Minor ot’ a Lunatic, by his next friend C. D.] from the above- 
named. 

Dated this dd^ of IS , A. B. 

Collector of , 


Form No 3 ( See Section 9 ) 
Notice of Demand 
To the Collector of the District of 


Name of 
Debtor. 

Address of 
Debtor. 

Amount of Public Demand j 
for which this Notice 
is given. 

Nature of the Public Demand 
for which this Notice 
is given. ^ 

1 





The above sum of lls. 
in respect of 

Certified this 


is due from the said 


day of 

A. BL. 


Form No. 4 (See Section 10), 

Notice. 

To ( Insert name cf Jwdgment-debtor, ) 

• 

You are hereby informed that a certificate for Rs, dus fiom youaom 

account of has been this day made by me against you under the 

provisions of Sections of Act of 1880 passed by tha 

Lieutenant-Governor of Bengal in Council and that such Certificate has been* 
filed io this office. If you deny your liability to pay the said sum of Rs. 
you may within thirty days show cause why such Cirtificate should • not 
eitecuted. If you fail to show cause withiu thirty days, or do not sho.\rj 
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sufficient caiise^ such Certificate will be executed in the same manner 
as if it were a decree of a Civil Court for the said sum of Ks, 
unlesa you pay the amount into this office. Until such amount is paid, 
you are hereby prohibited from alienating your immovable property or any 
part of it by sale, gift, mortgage, or otherwise. 

A copy of the Certificate above-mentioned is hereto annexed. 

Dated tliU day of 18 . A. B. 

Collector of 


To 


Form No. 5 — (^See Section 12.) 


The Collector of the District of 
The humble petition of (name of petitioner) of (address). 
Sheweth — 


That a Certificate No. for the sum of Rs. 
lias been filed against your petitioner in your office under the provisions of 
setction of Act of 1880 passed by the Lieutenant-Governor 

of Bengal in Council. 

That your petitioner respectfully denies his liability to pay the said 
sum of Rs. (or, where the liability to pay part is admitted, denies 

his liability to pay more than Rs, ), and this for the following 

reasons; — 

That the facts above stated are true to the best of your petitioner's 
knowledge and belief 

Your petitioner therefore respectfully prays that the said Certificate 
may he set aside (or modified or varied). 
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THE SUCCESSION CEETIFICATE ACT, 1889. 


CONTENTS. 


Sections. 

1. Title, commencement, extent and application. 

2. Repeal. 

o. I)eliiiitions. 

4. Proof of representative title a condition precedent to recovery tlirongli the 

Courts of debts from debtors of deceased persons, • 

5. Court having jurisdiction to grant certificate. 

Application for certificate, 

7. Procedure on application. ^ 

8. Contents of certificate. 

9. Requisition of security from grantee of certificate. 

10. Extension of certificate. 

11. Forms of certificate and extended certificate. 

12. Amendment of certificate in respect of powers as to securities, 
lo. Amendment of Act VII, 1870. 

14. Mode of collecting court-fees on certificates. 

15. Local extent of certificate. 

10. Effect of certificate. 

17. Effect of certificate granted or extended by British representive in Foreign 

State. 

18. Revocation of certificate. 

19. Appeal. ’ • . 

20. Effect on certificate of previous certificate, probate or letters of administra- 

tion. 

21. Effect on certificate of subsequent probate or letters of administration. 

22. Validation of certain payments made in good faith to holder of invalid cer- 

tificate. 

23. Prohibition of exercise of certain powers by curators. 

24. Effect of certain probates and letters. 

25. Effect of decisions under this Act, and liability of holder of certificate 

thereunder. 

2G. Investiture of inferior Courts with jurisdiction of District Court for pur- 
poses of this Act. 

27. Surrender of superseded and invalid certificate, 

28. Provisions with respect to certificate under Bombay Regulation VIII 
. of 1827. 


The first SCHEDULE. — Enactments repealed. 

THE SECOND SCHEDULE«~Foiim3 op ckutificath and extended 
GEHTIF lCATSt 
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THE SUCCESSION CERTIFICATE ACT, 1889. 


Passed by the Governor General of India in Council. 
{Received the Assent of the Governor General on the 8th March 1889.') 


An Act to facilitate the collection of debts on succession and 
afibrd protection to parties pajdng debts to the representatives 
of deceased persons. 


' Whereas it is expedient to ficilitate the collection of debts on succes- 
sions and afford protection to parties paying- debts to the representatives of 
deceased persons ^ It is hereby enacted as follows : — 

Title, eomraeneement, '-This Act may be called the Succession 

extent and application. Certificate Act, 1889. 

(2) It shall come into force on the first day of May, 1889 ; and 

(3) It extends to the whole of British India (inclusive of Upper 
Burma except the Shan States) ^ 

(4) But a certificate shall not be granted thereunder with respect to 
any debt or security to which a right can be established by probate or letters 
of administration under the Indian Succession Act, 1865, or by probate of 
a will to which the Hindu Wills Act, 1870 applies, or by letters of adminis- 
tration with a copy of such a will annexed. 

2. (1) The enactments specified in the fi’'st schedule are repealed to 

Repeal. the extent mentioned in the third column thereof. 

(2) But nothing in this Act shall affect any certificate granted before 
the commencement of this Act under Act XXVII of 1860 or any enactment 
repealed by that Act. 

(3) Any enactment except this Act and section 152 of hhe Probate and 
Administration Act, 1881, or any ddcuinent, referring to any enactment 
repealed by this Act shall, so far as may be, be construed to refer to this 
Act or to the corresponding portion thei^of. 

3. In this Act, unless there is something repugnant in the subject 

Definitions? or context, — 

(1) ^‘District Court’', subject to the other provisions of this Act and to 
the provisions of proviso (6) to section 23 of the Punjab Courts Act, 1884, 
and of any other like enactment for the time being in force, means a Court 
presided over by a District Judge ; and 

(2) " security” means — 

(a) any promissory note, debenture, stock or other eecurity of the 
Government of India ; 
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(h) any bond, debenture or annuity charged by the Imperial Parliament on tha 
revenues of India ; 

(c) any stock or debenture of, or share in, a company or other incorporated 
institution ; 

(cf) any debenture or other security for money issued by, or on behalf of, a local 
authority ; 

(e) any other security which the Governor General in Council may, by notifi- 
cation in the Gazette of India, declare to be a security for the purposes of this Act. 

Proof of representative 
title a condition precedent 

to recovery through ihe 4. (1) No Court shall — - 

Courts of debts trom debt- 
ors of deceased persons. 

{a) pass a decree against a debtor of a deceased person for payment of his debt 
to a person claiming to be entitled to the effects of the deceased person, or to any 
part thereof, or 

{b) proceed, upon an application of a person claiming to be so entitled, to executo 
against such a debtor a decree or order for the payment of his debt, 
except on the productioir, ty the person so claiming, of — 

(i) a probate or letter? of administration evidencing the grant to him of 

administration to the estate of the deceased, or • 

(ii) a certificate granted under section 36 or section 37 of the Administrator 
General’s Act, 1874, and having the debt mentioned therein, or 

(iii) a certificate granted under this Act and having the debt specified therein, or 

(iv) a certificate granted under Act XXVII of 186 0 or an ‘enactment repealed 
by that Act, or 

(v) a certificate granted under the Regulation of the Bombay Code No. VIII 
rf 1827 and, if granted after the commencement of this Act, having the debt 
specified therein. 

(2) The word “ debt” in sub-section (/) includes any debt except rent, revenue or 
profits payable in resi)ect of land used for agricultural purposes. 

6. The Disincc Court within the jurisdiction of which the deceased 
X’ ordinarily resided at the time of his death, or if at 
to grant certificate”* that time he had no fixed place of residence thea 

Within the jurisdiction of which any part of 
property of the deceased, may be found, may grant a certificate under 
this Act. * • 

6. (1) Application for such a certificate must be made to the District 

^ Court by a petition signed and verified or on 

certi- applicant in the manner prescribed 

by the Code of Civil Procedure for the signing and 
verification of a plaint by or on behalf of a plaintiff, and setting forth the 
following particulars, namely : — 

(a) the time of the death of the deceased ; 

{h) the ordinary residence of the deceased at the time of his death and, if 
such residence was not within the local limits of the jurisdiction of the Court to 
which the application is made, then the property of the deceased within those limits ; 

(c) the family Qr other near relatives of the deceased and their respective 
residences ; 

(d) the right in which the petitioner claims ; 

(«’) the absence of any impediment under section 1 , sub-section ( 4), or tinder 
any other provision of this Act or any other enactment, to the grant of the certificate 
or to the validity thereof if it were granted ; and 

(/) the debts and securities in respect of which the certificate is applied for. 
(2) If the petition contains any averment wbicb the person verifying 
it knows or believes to be false, or does not belieye to be tiue, that peisoa 
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ffbiiU be fliibjeet to punishment according to the prorisions of the law for 
the time being in force for the punishment of giving or fabricating false 
evidence. 


[. 7. (1) If the District Court is satisfied that there is ground for enter- 

_ . taining the application, it shall fix a 

ure ^ on , applies- jj^aring thereof and cause notice of the 
and ot the day fixed lor the hearing — 
f’a) to be served on any person to whom, in the opinion of the Court, special 
notice of the application should be given, and 

{b) to he posted on some conspicuous part of the court-house and published 
in such other manner, if any, as the Court, subject to any rules made by the High 
Court in this behalf, thinks fit, 

and upon the day fixed, or as soon thereafter as may he practicable, shall proceed 
to decide in a summary manner the right to the certificate. 


day for the 
application 


(2) 'When the Court decides the right thereto to belong to the appli- 
cant, it shall make an order for the grant of the certificate to him. 

(3) If the Court canno^ decide the right to the certificate without 
determining questions ot law or fact which seem to it to be too intricate 
and difficult for determination in a summary proceeding, it may neverthe- 
less grant a certificate to the applicant if he appears to be the person having 
primd facie the best title thereto. 

(4) When there are more applicants than one for a certificate and it 
mppears to the Court that more than one of such applicants are interested 
in the estate of the deceased, the Court may, in deciding to whom the 
certificate is to be granted, have regard to the extent of interest, and the 
fitness in other respects, of the applicants. 


8. When the District Court grants a certificate, it shall therein specify 

- ^ ^ . 4 . 1 ! X the debts and securities set forth in the application 

Contents of certificate. ± ..l 

for the certificate and may thereby empower the 
person to whom the certificate is granted— 


(а) to receive interest or dividends on, or 

(б) to negotiate or tiansfer, or 

(c) both to receive interest or dividends on, and to negotiate or transfer, 
the securities or any of them. 


(1) The District Court shall in any case in which it proposes to pro- 
... ceed under section 7, sub- section (3) or sub-section 

(•^)> “Se, require, as a condi- 

non precedent to the granting of a certificate, that 
the person to whom it p eposes to make the grant shall give to the Judge of 
the Court, to enure for the benefit of the Judge for the time being, a bond 
with one or more surety or sureties, or other sufficient security, for rendering 
an account of debts and securities received by him and for indemnity of 
persons who may be entitled to the whole or any part of thoie debts and 
securities. 

(2) The Court may, on application made by petition and on causa 
shown to its satisfaction, and upon such terms as to security, or providing 
that the money received be paid into Court, or otherwise as the Court 
thinks fit, assign the bond or other security to some proper person, and 
that person shall thereupon be entitled to sue thereon in his own name as 
if it had been originally given to him instead of to the Judge of tho Court, 
and to recover, as trustee for all persons interested, such amount as may be 
recovendAe tbereundsr. 



ACT NO. VII OP 188^- 




10. (1^ A District Court may from time to time, on the application of 

« . i the holder of a certificate ander this Act, extend the 

X •nsioa of certificate, certificate to any deht or security not originally 

specified therein, and every such extension shall have the same effect as if 
the debt or security to which the certificate is extended had been originally 
specified therein. 

(2) Upon the extension of a certificate, powers with respect to the 
receiving of interest or dividends on, or the negotiation or transfer of, any 
security to which the certificate has been extended may be conferred, and 
a bond or further bond or other security for the purposes mentioned in the 
last foregoing section may be required, in the •same manner as upon the 
oiiginal grant of a certificate. 

11. Certificates shall be granted and extensions of certificates shall 
Forms of certtfioate and be made, as nearly as circumstances admit, in the 

extended certificate. forms set forth in the second schedule. 

12. Where a District Court has not conferred on the holder of a* 
Amendment of oerti- Certificate any power with respect to a security 

ficate in respect of powers specified in the certificate, or has only empowered 
as te securities. him to receive interest OT dividends on, or to nego- 

tiate or transfer, the security, the Court may, on application made by peti- 
tion and on cause shown to its satisfaction amend the certificate by confer- 
ring any of the powers mentioned in section 8, or by substituting any one 
for any other of those p wers. 

13. (1^ For articles 11 and ISt of the first scheduler to the Court*fee§ 
Amendment of Act Act, 1870, the following shall be substituted 

VII, 1870. namely : — 


Number. 



Proper fee. 


*•11. Probate of 
a will or letters of 
administration with 
or without will an- 
nexed. 


If the amount or 
value of the property 
in respect of which the 
grant of probate or let- 
ters is made exceeds 
one thousand rupees. 


** 12. Certificate 
tmder the duccession 
Certificate Act, 1889. 


In any case. 


Two per centum on such amount 
or value ; provided that when, after 
the grant of a certificate under the 
Succession Certificate Act, 1889, or 
any enactment repealed by that Act, 
or under the Regulation of the Bom 
bay Code No. VIII of 1827. ia 
respect of any property included in 
an estate, a grant of probate or letters 
of administration is made in respect 
of the same estate, the fee payable in 
respect of the latter grant shall ba 
reduced by the amount of the fee 
paid in respect of the former grant. 

Two per centum on the amount or 
value of any debt or security specified 
in the certificate under section 8 of tha 
Act, and three per centum on tha 
amount or value of any debt or security 
to which the certificate is extended 
under section 10 of the Act. 

Notb. — (1) The amount of a debt 
is its amount, including interest, oi»> 




Number. 


‘*12A. Certificate 
under the Regula- 
tion of the Bombay, 
Code No, VIII of 
1827, 


Proper fee. 


the day on which the inclusion of the 
debt in the certificate is applied for, 
so far as such amount can be ascer- 
tained. 

(2) Whether or not any power with 
respect to a security specified in a cer- 
tificate has been conferred under the 
Act, and, where such a power has been 
so conferred, whether the power is for 
the receiving of interest or dividends 
on, or for the negotiation or transfer 
of, the security, or for both purposes, 
the value of the security is its market- 
value on the day on which the inlcu- 
sion of the security in the certificate 
is applied for, so far as such value can 
be ascertained. 

(1) As regards debts and securities, 
the same fee as would be payable in 
respect of a certificate under the Suc- 
cession Certificate Act, 1889, or in 
respect of an extension of such a certi- 
ficate, as the case may be, and 

(2) as regards other property in res- 
pect of which the certificate is granted, 
two per centum on so much of the 
amount or value of such property as 
exceeds one thousand rupees," 


(2) In the Court-feeu Act, 1870, section 19, clause viii, for the words 
and figures "and certificate mentioned in the Fji.'t Schedule to this Act 
annexed, No. 12,” the words and figures "and, s vo as regards debts and 
securities, a certificate under Bombay Regulation VIII of 1827” shall be 
Bubstituted, 

14. (1) Every application for a certificate or for the extension of a 

certificate must be accompanied by a deposit 
Mode of collecting court* ^ equal to the fee payable under the first 

eeson e a . schedule to the Court-fees Act, 1870, in respect of 

th'^' certificate or extension applied for. 

(?) If the application is allowed, the sum deposited by the applicant shall 
\>e e’x .ended, under the direction of the Court, \n the purchase of the stamp 
to be used for denoting the fee payable as aforesaid. 

(8) Any sura received under sub-section (1) and not expended under 
fiub*S6(Aion (2) shall be refunded to the person who deposited it. 

V ^ certificate under this Act shall have 

extent ot oeititi. throughout the whole of British India. 

16. Subject to the provisions of this Act, the certificate of the District 
Effect of certificate. Court shall, with respect to the debts and securitiea 
specified therein be conclusive as against the per- 
fiOM oviiv " svvt'h ot Viable on such securities^ and shall not withstand 
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any contravention of section I, sub-section (4), or other defect, afford full 
indamnity to all such persons as regards all payments made, or dealings had, 
in good faith in respect of such debts or securities to or with the person to 
whom the certificate was granted. 

17. Where a certificate in the form, as nearly as circumstances admit. 
Effect of certificate gran- oi the second schedule has been granted to a resident 
ted or extended by British within a Foreign State by the British representative 
representative in Foreign accredited to the State, or where a certificate so 
granted has been extended in such form by such re- 
presentative, the certificate shall, when stamped in accordance with the pro- 
visions of the Court-fees Act, 1870, with respect to certificates under this 
Act, bave the same effect in British India as a certificate granted or extend- 
ed under this Act. 

18. A certificate granted under this Act may be 
Revocation of certificate, revoked for any of the following causes, namely: — 

(а) that the proceedings to obtain the certificate were defective in substance ; 

(б) that the certificate was obtained fraudulently by the making of a false suggestion 
or by the concealment from the Court of something material to the case ; 

(c) that the certificate was obtained by means of an untrue allegation of a fact 
essential in puint of Jaw to justify the grant thereof, though such allegation was made 
in ignorance or inadvertently ; , 

(cl) that the certificate has become useless and inoperative through cir- 
c imstances ,* 

(e) that a decree or order made by a competent Court in a suit or other pro- 
ceeding with respect to effects comprising debts or securities sfecified in the certi- 
ficate renders it proper that the certificate should be revoked. 

19. (1) Subject to the other provisions of this Act, an appeal shall 

lie to the High Court from an order of a District 
Court granting, refusing or revoking a certificate 
under this Act, and the High Court may, if it thinks fit, by its order on the 
appeal, declare the person to whom the certificate should be granted and 
direct the District Court, on application being made therefor, to grant it 
accordingly, in supersession of the certificate, if any, already granted. 

(2) An appeal under sub-section (1) must be preferred within the time 
allowed for an appeal under the Code of Civil Proc edure. 

(3) Subject Wth^ provisions of sub-section (1) and of Chapter XLVI 
and XLVil of the Code of Civil Procedure as applied by section 647 of that 
Code, an order of a District Court under this Act shall be final. 

20, Save as provided by this Act, a certificate granted thereunder in 
Effect on certificate of respect of any of fhe effects of a deceased person 

p revious certificate, probate shall be invalid if there has been a previous grant 
or letters of administration. q £ such a certificate or of probate or letters of ad- 
ministration in respect of the estate of the deceased person and if such pre- 
vious grant is iu force. 


21. (1) A grant of probate or letters of administration under the 
Effect on certificate of Probate and Administration Act, 1881, in respect of 
subsequent probate or let- an estate shall be deemed to supersede any certifi- 
teis of administration, previously granted under this Act iu respect of 

any debts or securities included in the estate. 

(2) When at the time of the grant of the probate or letters any suit 
or other proceeding instituted by the holder of the certificate regarding any 
such debt or security is pending, the person to whom the giant is made shall, 
va applying to the Court in which (he suit or proceeding is pending, be 
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entitled to take the place of the bolder of the certificate in the suit or pro- 


22. Where a certificate under this Act has been superseded or is 

_ . . . invalid by reason of the certificate having been 

payineots made in good revoked under section 18, or by reason of the grant 
faith to holder of invalid of a certificate to a person named in an appellate 
certificate. order under section 19, or by reason of a certificate 

having been perviously granted, or by reason of a grant of probate or letters 
of administration, or for any other cause, all payments made, or dealings bad, 
as regards debts and securities specified in the superseded or invalid certi- 
ficate, to or with the holder of that certificate in ignorance of its superses- 
sion or invalidity, shall be held good against claims under any other certi- 
ficate or under the probate or letters of administration. 

23. (1) Where a cerrific te has been granted under this Act or Act 
Prohibition of excrciao XXVII of 1860, or a grant of probate or letters 

of cerUm powers by cura* of administration has been made, a curator appoint- 
ed under Act XIX of 1841 shall not exercise any 
authority lawfully belonging to the holder of the certificate or to the 
executor or administrator: 

(2) But persons who have paid debts or rents to a curator authorised 
by a Court to receive them shall be indemnified, and the curator shall be 
responsible for the payment thereof to the person who has obtained the 
certificate, probate or letters of administration, as the case may be. 

24. Any proWe or letters of administration granted before the first 

_ day of April, 1881, by any Supreme or High Court 

bafes^ud letters! Judicature, or by the Court of a Recorder in 

Burma, in any case in which the deceased persort 
was not a British subject within the meaning of that expr^suon as used in 
the charters of the Supreme Courts of Judicature, and in which any assets 
belonging to him were at the time of his death within the local limits of the 
jurisdiction of the Court shall, for the purpose of the recovery of debts, 
the protection of persons paying debts, and the negotiation or transfer of 
securities included in the estate of the deceased, be deemed to have and 
to have had the effect which a grant of probate or letters of administration 
has under the Indian Succession Act, 1865 : 

Provided that nothing in this section shall be construed to validate any 
disposal of property by an executor or administrator which has before tbd 
commencement of this Act been declared by any competent Court to b« 
invalid. 


25. No decision under this Act upon any question of right between 

Effect of decieioD. under ‘he trial of the same 

this Act, and liability of question IQ any suit or in any other proceeding 
bolder of certificate there* between the same parties, and nothing in this Act 
**“**'• shall be construed to affect the liability of any per- 

son who may receive the whole or any part of any debt or secnrity, or any 
interest or dividend on any security, to account therefor to the person law- 
fnlly entitled thereto. 

lu*atBre of inferior *6. (1) The Local Government may, by notifica- 
C' orrs with jnrisdiction of tioQ in the official Gazette, invest any Court inferior 
thU^Aot*** P“*P<»«s in grade to a IXstrict Court with the functions of a 
District Court under this Act, nod may cancel er 
▼ary any such notification. 
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(2) Any inferior Court eo inrested shall, within the local limits of its 
jurisdiction, have concurrent jurisdiction with the Distirict Court ia the 
exercise of all the powers conferred by this Act upon the District Court, 
and the provisions of this Act relating to the District Court shall apply to 
such an inferior Court as if it were a District Court : 


Provided that an appeal from any such order of an inferior Court as is 
mentioned in sub-section f 1) of section 19 shall lie to the District Court, 
and not to the H'gh Court, and that the District Court may, if it thinks fit, by 
its order on the appeal, make any such declaration and direction as that suIh 
section authorises the High Court to make by iU order on an appeal from an 
order of a District Court. 


(3) An order of a District Court on an appeal from an order of an 
iaferior^Court under the last foregoing sub-section shall subject to tbe pro- 
visions of Chapters XLVI and XLVII of the Code of Civil Procedure as 
applied by section 647 of that Code, be final. 

(4) The District Court may withdraw any proceedings under this Act 
from an inferior Court and may either itself dispose of them or transfer 
them to another such Court established within the local limits of the juris- 
diction of the District Court and having authority to dispose of the^pro- 
ceedings. 

(5) A notification under sub-section (1) may specify any inferior Court 
specially or any class of such Courts in any local area. 

(6) Any Civil Court which for any of the purposes of any enactment 
is subordinate to, or subject to the control of, a District Court shall for the 
purposes of this section be deemed to be a Court inferior in grad© to a 
District Court. 

27 . (1) When a certificate under this Act has been superseded or is 

invalid from any of the causes mentioned in section 
Surrender of superseded 22 the holder thereof shall, on the requisition of the 
.od invalid certifioaUB. 


(2J If he wilfully and without reasonable cause omits so to deliver it 
up, he shall be puDiahed with fine which may extend to one thousand rupees, 
or with imprisonment’ for a term which may extend to three months, or with 
both. 


28. Notwithstanding anything in the Regulation of the Bombay Code 
^ No. VIII of 1827, the provisions of section 3, sec- 

certie^tM^under ’^Bombay tion 6, sub-section (.1), clause ( /), and Sections 8, 
Regui tion VIII of 1827. 9^ 10 , 11, 12, 14, 16, 18, 19, 2o, 26 and 27 of this 

Act with respect to certificates under this Act and applications therefor, and 
of section 98 of the Probate and Administration Act, 1881, with respect to 
the exhibition of inventories and accounts by executors and administrators, 
shalli 80 far as they can be made applicable, apply, respectively, to rortifi- 
cates granted under'that Regulation, and applications made for Mi^incates 
thereunder, after the commencement of this Act, and to the exhibition of 
inventories and accounts by the holders of such certificates so granted. 
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(T/ia First Schedule. — Enactments repealed.) 
THE FIRST SCHEDULE. 
ENACTMENTS REPEALED. 

(^See section 2 .) 


Number and year. 

Subject or title. 

Extent of repeal. 


Acts of the Governor 

General in Council, 

XXVII of 1860. 

1 Collection of debts on 
successions. 

1 

So ranch as has not been^repealed. 

XIV of 1869. 

Bombay Civil Courts 

In section 16, from and inclusive of 


Act, 1869. 

the words and figures “ Bombay Regu- 
lation Ylll of 1827” down to and in- 

• 


elusive of the words “representatives 
of deceased persons) and.” 

XV of 1874. 

Laws Local Extent | 

So much as relates to Act XXVII of 


■Act, 1874. 

1860. 

XIII of 1879. 

Oudh Civil Courts 

Section 25, clause (3), relating to ap- 


Act, 1879. 

plications lor certificates under Act 
XXVll of 18G0. 

V of 1881. 

Probate and Admi- 
nistration Act, 1881. 

Sections 151 and 153. 

XVIII of 1881. 

Punjab Courts Act, 
1884. ^ 

Section 29, sub-section (1), clause (ct). 

XII of 1887. 

Bengal North-West- 

Section 23, sub-section (2), clause (c). 


ern Provinces and 
Assam Civil Courts 
Act, 1887. 

Act of the Lieutenant Governor of Bengal in Council. 

VII of 1880. 

Public Demand’s Re- 

1 In section' 7, clause (3), the words 


covery Act, 1880. 

1 “ and the note to paragraph 12 of Sche- 
dule 


THE SECOND SCHEDULE. ‘ 

FORMS ©P certificate AND EXTENDED CERTIFICATK. 


{See Section 11.) 

lu the Court of 

To A. B. 

Wheeras you applied on tho day of f^r a 
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cr-rtlficalo under the Succespion Certificate Act, 1880, in respect of the following 
debts and securities, namely : — 


Debts. 


Serial 

nuDibcr. 

Kame of debtor. 

Amount of debt, 
including interest on 
date of application 
for certificate. 

Description and date of 
instrument, if any, by which 
the debt is secured. 



' 

% 

• 


Securities. 


Serial 

number. 

DEscRip-rtcy. 

Market-value of 
security on date of 
application for 
certificate. 

1 Distingnisliing 

1 number or letter 
j of’secujiity. 

Xamc, title 
or class of 
security. 

1 1 

Amounl or 
par value 
of security. 

1 

( 

j 

i 

• 

! 

' 

1 


1 


This certificate is accordingly granted to you and empowers you to collect those 
debts [and] \to receit)e'\ \interesf\ {dividends^ [ow] [to negotiate] [to t 7 'ansfer] [those 
securities]. 

Dated this day of 


District Judge* 
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In the Court of 

On the application of A. 2?. made to me on the day of 
hereby extend this certificate to the following debts and securities, namely : — 


Dehis» 


Serial 

number. 

Name 
of debtor. 

Amount of debt, 
including interest, on 
date of application 
for extension. 

Description and date of 
instrument, if any, by which 
the debt is secured. 

1 

^ 1 

[ 



Securities, 


Serial 

number. 

Description. 

Market-value of 
security on date of 
; application for 

extension. 

Distinguishing 
number or letter 
of security. 

[ 

Name, title 
or class of 
security. 

Amount 
or par value 
of security. 



i 




This extension empowers A, BAo collect those debts [and] [to receive] 
linterest] [dividejids] [on] [to negotiate] [^o transfer] [those securities.] 

Dated this day of 


District Judge. 
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Passed by the Governor General of India in Council. 
(^Received the assent of the Governor General on the 16th March 1865. 


An Act to amend and define the Law of Intestate and Testamen- 
tary Succession in British India. 

Whereas it is expedient to amend and define the rules of law appli- 
Prcamble cable to Intestate and Testamentary Succession in 

British India ; It is enacted as follows : — 


PART I. 

Preliminary. 

1. This Act may be cited as “The Indian Suc- 
cession Act, 1865.” 

Except as provided by this Act or by any other law for the time 
being in force, the rule herein contained shall con- 
stitute the law of British India applicable to all 
cases of intestate or testamentary succession. 

3. In this Act, unless there be something repug- 
nant in the subject or context — 

Words importing the singular number include 
the plural : words importing the plural number 
include the singular ; and words importing the 
male sex include female's : 


Short title. 

2 . 

Act to constitute law of 
British India in cases of 
intestate or testamentary 
succession. 

Interpretation-clause. 

Number, 

Gender. 


“ Person ” includes any Company or Association, 
or body of persons, whether incorporated or not : 

“ Year ” and “ Month ” respectively mean a year 
and month reckoned according to the British ca-/ 
lendar : 

“ Immoveable property” includes land, incorporeal tenements and things 
attached to the earth, or permanently fastened to 
anything which is attached to the earth : 

“ Moveable property” means property of every de- 
scription except immoveable property : 

“Province” includes any division of British Jndia 
having a Court of the last resort : 

“ British India” means the territories- which are or may become vested 

«i R f K T »> Majesty or her successors by the Statute 21 

nritisu India. ^ y . ^ ^ Govern- 

ment of India) other than the Settlement of Prince of Wales* Island, 
Singapore and Malacca. 


' Person.” 
“ Year.” 

“ Month.” 


“ Immoveable property.” 


Moveable property,’ 


‘ Province,” 


55 
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»• District Judge.” 
« Minor.” 

** Minority.’* 


** District Judge” means the Judge of a principal 
civil Court of original jurisdiction : 

Minor” means any person who shall not have 
completed the age of eighteen years, and ” minority” 
means the status of such person ; 

” Will” meaMthe legal declaration of the intentions of the testator with 
„ respect to his property, which he desires to be car- 

** • ried into effect after his death : 

** Codicil” means an instrument made in relation to a will, and explaia- 
« Pod* *1 " altering or adding to its dispositions. It is 

• considered as forming an additional part of the will : 

” Probate” means the copy of a will certified under the seal of a Court 
of competent jurisdiction, with a grant of admini- 
stration to the estate of the testator ; 


Probate.” 


“ Executor” means a person to whom the execution of the last will 
^ „ of a deceased person is, by the testator’s appoint- 

-Executor.” ment. confided : 

” Administrator” means a person appointed by competent authority to 

^ „ administer the estate of a deceased person when there 

“Administrator,” . 

18 no executor : 

And in every part of British India to which this Act shall extend, 
“ Local Government” shall mean the person autho- 
“ Local overnmen to administer executive government in 

such part ; and 

“High Court” shall mean the highest civil Court of appeal therein 
«TT*un purposes of sections 242, 242A, 246A, 

* and 277A, shall include the Court of the Kecorder 

of Rangoon.* 

4. No person shall, by marriage, acquire any interest in the property of 
Interests and powers not 'the person whom he or she marries, nor become in- 
acquired nor lost by mar- capable of doing any q^ct in respect of his or her 
own property, which he or* she could have done if 

unmarried f 


PART II. 


Of Domicile. 

Law regulating succes- 5- Succession to the immoveable property in Bri- 
Bion to deceased person’s tisD India oi a person deceased is regulated by the 
immoveable and moveable law of British India, wherever he may have had 
property, respectiyely. ^ia domicile at the time of his death. 


Succession to the moveable property of a person deceased is regulated 
by the law of the country in which he had his domicile at the time of hia 
death. 

• Section 1 Act No. XIII of 1876. 

t ** This shall not apply, and shall be deemed never to have applied, to any marrL 

age, one or both of the partly to which professed at the time of the marriage the Hindu, 
Huhammadan, Bnddhiat, Sikh or Jaina religion, Sec. 2, Act 111 of 1874. 
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Illustrations. 

(a) A, having his domicile in British India, dies in France, leaving moveable property 
in France, moveable property in England, and property, both moveable and immoveable,, 
in British India, The succession to the whole is regulated by the law of British 
India. 

(5) A, an Englishman, having his domicile in France,, dies in British India, 
and leaves property, both moveable and immoveable, in British India. The succession 
to the moveable property is regulated by the rules which govern, in France, the 
succession to the moveable property of an Englishman dying domiciled in France, and 
the succession to the immoveaWe property is regulated by the law of British India. 

One domicile only aflfects 6. A person can only have one domicile for the 
succession to moveables. purpose of succession to his moveable property. 

7. The domicile of origin of every person of legitimate birth is in the 
country in which at the time of his birth his father 

peSroMcgftimate'bW^^ domiciled : or if he is a posthumous child, in 
the country m which his father was domiciled at the 
time of the father^s death. 

Illustration, 

At the time of the birth of A, his father was domiciled in England. A’s 
domicile of origin is in England, whatever may be the country in which ho was barn. 

8. The domicile of origin of an illegitimate child 
is in the country in which, at the time of his birtbi 
his mother was domiciled. 

9. The domicile or>origin prevails until a new 
domicile has been acquired. 

10. A man acquires a new domicile by taking up* 
his fixed habitation in a country which is not that of 
his domicile of origin. 

Explanation , — A man is not to be considered as having taken up his 
fixed habitation in British India merely by reason of his residing thert^ in 
Her Majesty’s ciyil or miUtary service, or in the exercise of any profession ot 
calling. ’ • 

Illustrations, 

(a) A, whose domicile of origin is in England, proceeds to British India, where 
he settles as a barrister or a merchant, intending to reside there during the remainder 
of his life. His domicile is now in British India. 

(h) A, whose domicile is in England, goes toAustria, and enters the Austrian 
service, intending to remain in that service. A has acquired a domicile in Austria. 

(c) A, whose domicile of origin is in France, comes to reside in British Indi» 
under an engagement with the British Indian Government for a certain number of 
years. It is his intention to return to France at the end of that period. He does 
not acquire a domicile, in British India. 

(d) A, whose domicile is in England, goes to reside to British India for the 
purpose of winding up the affairs of a partnership which has been dissolved, and with 
the intention of returning to England as soon as that purpose is accomplished, Ha 
does not by such residence acquire a domicile in British India, however long tha 
residence may last. 

(e) A, having gone to reside in British India under the circumstances mentioned 
in the last preceding illustration, afterwards alters his intention, and takes up hia 
fixed habitation in British India. A has acquired a domicile in British India. 


Domicile of origin of il- 
legitimate child. 

Continuance of domicile 
of origin. 

Acquisition of new do- 
micile. 
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(f) A, whoso domicile is in the French Settlement of Chandernagore, is 
compelled l>y' political events to take refuge in Calcutta, and resides in Calcutta for 
many yea hi the hope of such political changes as may enable him to return with 
safety to Chandernagore. He does not by such residence acquire a domicile in British 
India. 

(q) A, having come to Calcutta under the circumstances stated in the last 
preceding illustration, continues to reside there after such political changes have 
occurred as would enable him to return with safety to Chandernagore, and he intends 
that his residence in Calcutta shall be permanent. A has acquired a domicile in 
British India. 


11, Any person may acquire a domicile in British India by making and 
Special mode of aoquir- depositing in some office in British India (to be 

inpr domicile in British fixed by the Local Government) a declaration in 
I“dia. writing under his hand of his desire to acquire such 

domicile, provided that he shall have been resident in British India for one 
year immediately preceding the time of his making such declaration, 

12. A person who is appointed by the Government of one country to be 

«... . . , its ambassador, consul or other representative in an- 

by rcHidonce ns representa- Other country, does not acquire a domicile in the 
tive of foreitjrn Govern- latter country by. reason only of residing therein 
ment, or as part of bis pursuance oP his appointment; nor does any other 
• person acquire such domicile by reason only of re- 
siding with him as part of his family or as a servant. 


Continuance of new do- 13, A new domicile continues until the former 
“iicii®- domicile has been resumed, or another baa been ac- 

quired. 


Minor's domicile, 
origin. 


14. The domicile of a minor follows the domicile 
of the parent from whom be derived his domicile of 


Exception , — The domicile of a minor does not change with that of his 
parent, if the minor is 'married or holds any office or employment in the 
service of Her Majesty, or has set up, with the con^nt of ^the parent, in any 
distinct business. 


Oomicile acquired by 15. By mrrriage a woman acquires the domicile 
w .nan on marriage. of her husband, if she bad not the same domicile 

before. 

Wife’s domicile during 16. The wife's domicile during the marriage fol- 
marriage. lows the domicile of her husband. 


Eiveeption . — The wife's domicile no longer follows that of her husband 
if they be separated by the sentence of a competent Court, or if the hus- 
band is undergoing a sentence of transportation. 

of 17. Except in the cases above provided for, a per- 
son cannot during minority acquire a new domicile. 

Lunatic’s acquisition of 18. An insane person cannot acquire a new do- 
new domicile, micile in any other way than by his domicile follow- 

ing the domicile of another person. 


Minor’s acquisition 
new domicile. 


Suceeasion to moveable 
property ia British India, 
in a^noc of proof of 
aomioilG elsewhere. 


19. If a man dies leaving moveable property in 
British India, in the absence of proof of any domi- 
cile elsewhere, succession to the property is regulated 
by the law of British India. 
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PART III. 

Of Consanguinity. 


Kindred or consangui- 20. Kindred or consanguinity is the connexion or 
nity. relation of persona descended from the same stock 

or common ancestor. 


21. Lineal consanguinity is that which subsists between two persons, 
, one of whom is descended in a direct line from the 

inea consanguim y. other, as between a man and his father, grandfather, 

and greatgrandfather, and so upwards in the direct ascending line, or be- 
tween a man, his son, grandson, great-grandson, and so downwards in the 
direct descending line. 

Every generation constitutes a degree, either ascending or descending. 

A man’s father is related to him in the first degree, and so likewise is 
his son ; his grandfather and grandson in the second degree ; his great- 
grandfather and great-grandson in the third. 


22. Collateral consanguinity is that which subsists between two per- 

r<«ii * - 1 sons who are descended from the same stock or an- 

uollateral consanguinity, . .. - , it- ^ 

cestor, but neither of whom is descended in a direct 

line from the other. 


For the purpose of ascertaining in what degree of kindred any colla- 
teral relative stands to a person deceased, it is proper to reckon upwards 
from the person deceased to the common stock, and then downwards to the 
collateral relative, allowing a degree for each person, both ascending and 
descending. 

23. For the purpose of succession, there is no distinction between 
Persons held for purpose those who are related to a. person deceased through 
of succession to' be similar- his father and those who are related to him through 
ly related to deceased. |jjg mother ; 

• . • 

nor between those who are related to him by the full blood, and those 
who are related to him by the half blood ; 

nor between those who were actually bom in his lifetime, and those 
who at the date of his death were only conceived in the womb, but who 
have been subsequently born alive. 

Mode of computing de- 24. In the annexed table of kindred the degrees 
grees of kindred; are computed as far as the sixth, and are marked 

by numeral figures. 

The person whose relatives are to be reckoned, and his cousin-german, 
or first cousin, are, as shown in the table, related in |the fourth degree; 
there being one degree of ascent to the father, and another to the com- 
mon ancestor the grandfather ; and from him one of descent to the uncle, 
and another to the cousin-german ; making in all four degrees* 

A grandson of the brother and a son of the uncle, i. e,, a great-nephew 
and a cousin-german, are in equal degree, being each four degrees removed. 

A grandson of a cousin-german is in the same degree as the grandson 
of a great-uncle, for they are both in the sixth degree of kindred. 
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fAcT X. 


Great 

Grand father’s 
Father. 



Great 

Grandson. 


3 
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PART IV. 

Of Intestacy. 

As to what property ^ is considered to die intestate in respect 

deceased considered to of all property of which he has not made a testa- 
have died intestate. mentary disposition which is capable of taking effect. 

Illustrations, 

(a) A has left no will. He has died intestate in respect of the whole of his 
property. 

(ft) A has left a will, whereby he has appointed B his executor; hut the will 
<;on tains no other provisions. A has died intestate in respect of the distribution of 
his property. 

( c ) A has bequeathed his whole property for an illegal purpose. A has died 
intestate in respect of the distribution of his property. 

(d) A has bequeathed 1,000Z to B and 1,000Z to the eldest son of C, and has 
made no other bequest ; and has died leaving the sum of 2,000Z and no other 
property. C died before A without having ever had a son. A has died intestate in 
respect of the distribution of 1,000Z. 

26. Such property devolves [upon the wife or husband, or upon those 
Devolution of ^such pro- who are of the kindred of the deceased, in the'order 

perty. and according to the rules herein prescribed. 

Explanation , — The widow is not entitled to the provision hereby made 
for her, if by a valid contract made before her marriage she has been ex- 
cluded from her distributive share of her husband’s estate. 

27. Where thelintestate has left a widow, if he has also left any lineal 
Where intestate has left descendants, one-third of his property shall belong 

widow and lineal descen- to his widow, and the remaining two-thirds shall go 

redonly'ior'^wTdow'^and"^ Hneal descendauts, according to the rules 

kindred. herein contained. 

If he has left no*lineal descendant, but has left persons who are of 
kindred to him, one-half of his property shal 1 belong to his widow, and the 
other half shall go to those who are of kindred, to him, in the order and 
according to the rules herein contained. 

If he has. left nouje who are of kindred to him, the whole of his pro- 
perty shall belong to his widow, 

28. Where the intestate has left no widow, his property shall go to his 
Where intestate has left lineal descendants or to those who are of kindred 

no widow, and iwhere he to him, not being lineal descendants, according to 
has left no kindred. |.^|es herein contained : and if he has left none 

who are of kindred to him, it shall go to the Crown. 


PART V. 

Op the Distribution, of an intestate’s Property. 

(ct) Where he has left lineal descendants, 

29. The rules for; the distribution of the intestate’s property (after 

to 1 r . 3 * i. -u deducting the widow’s share, if he has left a widow) 

amongst his lineal descendants are as follow : — 

30. Where the intestate has left surviving him a child or children, but 
Where intestate has left no more remote lineal descendant through a deceas- 

child or children only. ed child, the property shall belong to his surviving 

child) if there be only one, or shall he equally divided among all his sur- 
viving children. 
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31 . Where the intestate]has not left sarviving him any child, but has 
Where Intestate has left left a grandchild or grandchildren, and no more re- 

no child» bat grandchild mote descendant through a deceased grandchild, the 
or grandchildren. property shall belong to his surviving grandchild, 

if there be only one, or shall be equally divided among all his surviving 
grandchildren. 

Illustrations, 

{a) A has three children, and no more; John, Mary and Henry. They all 
die before the father, John leaving two children, Mary three, and Henry four. 
Afterwards A dies intestate, leaving those nine grandchildren and no descendant of 
any deceased grandchild. Each of his grandchildren shall have one-ninth. 

(h) But if Henry has died, i leaving no child, then the whole is equally divided 
between the intestate’s five grandchildren, the children of John and Mary. 

(c) A has two children, and no more ; John and Mary. John dies before his . 
father, leaving his wife pregnant. Then A dies, leaving Mary surviving him, and in 
due time a child of John is born. A’s property is to be equally divided between 
Mary and such posthumous child. 

32. In like manner the property shall go to the surviving lineal des- 
When intestate has left cendants who are nearest* in degree to the intestate, 

of ^hey are all in the degree of great-grandchil- 

danta. dren to him, or are all in a more remote degree. 

33. If the intestate has left lineal descendants who do not all stand in 

the same degree of kindeed to him, and the persons. 
noT aU through whom the more remote are descended from 
in same degree of kindred him are dead, the property shall be divided into 
to him and those through such a number of equal shares as may correspond 
d^c^d aire d^d*^^ remote number of the lineal descendants of the 

intestate who either stood in the nearest degree of 
kindred to him at his decease, or, having been of the like degree of kindred 
to him, died before him, leaving lineal descendants who survived him ; and 

one of such shares shall be allotted to each of the lineal descendants who 
stood in the nearest degree of kindred to the intestate at bis decease ; and 

one of such shares shall be allotted in respect of each of such deceased 
lineal descendants ; and 

the share allotted in respect of each of such deceased lineal descen- 
dants shall belong to his surviving child or children or more remote lineal 
^^esceD(iant6, as the case may be ; such surviving child or children or more 
remote lineal descendants always taking the share which his or their parent 
or parents would have been entitled to respectively if such parent or parents 
had survived the intestate. 

Illustrations, 

(a.) A had three children, John, Mary, and Henry ; John died, leaving four 
children, and Mary died, leaving one, and Henry alone survived the father. On 
the death of A intestate, one-third is allotted to Henry, one-third to John’s four 
children, and remaining third to Maiy’s one child. 

(6.) A left no child, but left eight grandchildren, and two children of a deceased 
grandchild. The property is divided into nine parts, one of which is allotted to each 
grandchild ; and the remaining one ninth is]equally divided between the two great- 
grand-cluldron. 

(c.) A has three children, John, Mary, and Henry. John dies leaving four 
children, and one of John’s children dies leaving two children. Mary dies leaving 
one child. A afterwards dies intestate. One-third of his property is allotted to 
Henry •, one-third to Mary's child ; and one-third is divided into four parts, one of 
lAtidli is allotted to each of John’jg three surviving children, and the remaining part is 
emnally divided between John’s two grandchUdm. 
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( 6 ) Where the Intestate has left no line%l Descendants. 


34». Where an intestate has left no lineal descendants, the rules for 
Rules of distribution distribution of his property (after deducting 

where intestate has left the widow's share, if he has left a widow) are as 
no lineal descendants. fallows : 


Where intestate’s father ^^5. If the intestate's father be living, he shall 

living. succeed to the property. 

36. If the intestate’s father is dead, but the intestate’s mother is 
Where intestate’s father and there are also brothers or sisters of the 

dead but his mother, intestate living, and there is no child living of any 
brothers and sisters living, deceased brother or sister, the mother and each 
living brother or sister shall succeed to the property in equal shares. 

Illustration. 


A dies intestate, survived by his mother and two brothers of the full blood, John 
and Henry, and a sister Mary, who is tlie (laughter of his mollicr, hut not of his 
father. The mother takes ono-fourth, each brother takes one-fourth, and Mary, the 
sister of half blood, takes one-fourth, 


37. If the intestate’s father is dead, but the intestate’s mother is 
living, and if any hrotlier or sister, and the child or 
children of any brother or sister who may have died 
in the intestat(‘’s lifetime are also living, then the 
mother and each living brother or sister, and the 
living child or children of each deceased brother or 
sister, shall be entitled to the property in equal shares, such children (if 
more than one) taking in equal shares only the shares which their res- 
pective parents would have taken if living at the intestate’s death. 


Where intestate’s father 
dead and his mother, a 
brother or sister, and 
children of any deceased 
brother or sister, living. 


IlluHration. 


A, the intestate, leaves his motlier, liis brothers John and IToiiry, and als() one 
child of a deceased sister Mary, and two children of Gk^orge, a di'ceasod brother of 
the half blood, who was the son of his father hut not of his molh(u*. The nn cher 
takes one-fifth, John.and H»nry each take one-fiftli, the child of Mary takes one-fifth, 
and the two children (5f George divide the remaining one-fifth eciually between 
them. 

38. If the intestate's father is dead, but the intestate’s rnotiier is liv- 
. , . .. ing, and the brothers and sisters are all dead, but 

dead Tnd' hiT^mothcr^ and all or any of them have \vh children who survived 
children of any deceased the intestate, the mother and the child or children 
brother or sister living. each deceased brother or sister shall be entitled 

to the property in equal shares, such children (if more than one) taking* in 
equal shares only the shares which their respective parents would have taken 
ii living at the intestate's death. 


• Illustration. 

A, the intestate, leaves no brother or sister, hut leaves his mother and one child 
of a deceased sister Mary, and two children of a deceased brother George. Tlie 
mother takes one-third, the child of Mary takes one-third, and children of George 
divided the remaining one-third equally between them. 

. 4 . I. > f intestate's father is dead, but the in- 

dead, ^^but^is mother liv- testate’s mother is living, and there is neither brothf-r 
ing and no brother nor nor sister, nor child ©P any brother or sister of the 
sister nor nephew. intestate, the property shall belong to the mother. 

56 
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40. Where the intestate has left neither lineal descendant nor father 
Where intestate has left mother, the property is divided equally between 
neither lineal descendant his brothers and sisters and the child or children of 
nor father nor mother, such of them as may have died before him, such 
children ( if more than one ) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate's death. 

wu • 4 fafo 4il. If the intestate left neither lineal de- 

Where intestate has left • -i • i. i.- 

neither lineal descendant, Bcendant, nor parent, nor brother, nor sister, his 
nor parent, nor brother property shall be divided equally among those of 
nor Bister. relatives who are in the nearest degree of 

kindred to him. 

Illustrations,^ 

(a) A, the intestate, has left a grandfather and a grandmother, and no other 
relative standing in the same or a nearer degree of kindred to him. They, being in 
the second degree, will be entitled to the property in equal shares, exclusive of any 
uncle or aunt of the intestate, uncles and aunts being only in the third degree. 

(h) A, the intestate, has left a great-grandfather, or great-grandmother, and 
uncles and aunts, and no other relative standing in the same or a nearer degree of 
kindred to him. All of these being in the third degree shall take equal shares. 

(c) A, the intestate, left a great-grandfather, an uncle, and a nephew, but no 
relative standing in a nearer degree of kindred to him. All of these being in the 
third degree shall take equal shares. 

{d ) Ten children of one brother or sister of the intestate, and one child of 
another brother or sister of the intestate, constitute the class of relatives of the 
nearest degree of kindred to him. They shall each take one-eleventh of the property. 

42. Where a distributive share in the property of a person who has 
Children’s ndvnncement. died intestate shall be claimed by a child, or any 
not brought into hotch- descendant of a child, of such person, no money or 
other property which the intestate may during his 
life have paid, given, or settled to, or for the advancement of the child by 
whom or by whose descendant the claim is made, shall be taken into ac- 
count in estimating such •distributive share. 


PART VI. 

Of the Effect of Marriage and Marriage-settlements on Property. 

43. The husband surviving his wife has the same rights in respect of 
Rights of widower and her property, if she die intestate, as the widow has 

widow respectively. in respect of her husband's property, if he die in- 

testate. 

44. If a person whose domicile is not in British India marries in 
Effect of marriage be- British India a person whose domicile is in British 

tween person domiciled India, neither party acquires by the marriage any 
and one not domiciled in rights in respect of any property of the other party 
British India. comprised in a settlement made previous to the 

marriage, which he or she would not acquire thereby if both were domiciled 
in British India at the time of the marriage. 

45. The property of a minor may be settledJn contemplation of mar- 

SeUiement of minor's provided the settlement be made by the 

property in contemplation minor with the approbation of the minor's father, 
o marriage. absent from British India, with 

the approbation of the High Court. 



1865.} 


THE INDIAN SUCCESSION ACT. 


44a 


PART VIL 

Of Wills and Codicils. 

Peracyns capable of mak- 46. Every person of sound mind and not a minor 
ing wills. may dispose of his property by will. 

Explanaticm 1. — A married woman may dispose by will of any proper- 
ty which she could alienate by her own act during her life. 

Explanation 2. — Persons who are deaf, or dumb, or blind are nob 
thereby incapacitated for making a will if they are able to know what they 
do by it. 

Explanation 3. — One who is ordinarily insane may make a will du- 
ring an interval in which he is of sound mind. 

Explanation 4. — ^No person can make a will while Ihe is in such a state 
cf mind, whether arising from drunkenness, or from illness, or from any 
other cause, that he does not know what he is doing. 

Illustrations. 

(a.) A can perceiTe what is going on in his immediate neighbourhood, and can 
answer familiar questions, but has not a competent understanding as to the nature of 
his property, or the persons who are of kindred to him, or in whose favour it would be 
proper that he should make his will. A cannot make a valid will. 

(i.) A executes an instrument purporting to be his will, hut he does not under- 
stand the nature of the instrument nor the effect of its provisions. This instrument 
is not a valid will. 

(c.) A being very feeble and debilitated, but capable of exercising a judgment as 
to the proper mode of disposing of his property, makes a will. This is a valid will. 

47. A father, whatever his age may be, may 
Testamentary guardian. by will appoint a guardian or guardians for bis 
child during minority. 

48. A will or any part of a will, the making of which has been caused 
Will obtained by fraud, by fraud or coercion, or by such importunity 
coercion or importunity. * as takes away the free agency of the testator, is 

void 


Illustrations, 

(a.) A falsely and knowingly represents to the testator that the testator’s only 
child is dead, or that he has done some undutiful act, and thereby induces the testa- 
tor to make a will in his, A’s, favour ; such will has been obtained by fraud, and 
is invalid. 

(^.) A by fraud and deception prevails upon the testator to bequeath a legacy to 
him. The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will. The will is not 
invalid by reason of thi imprisonment. 

(d.) A threatens to shoot B, or to burn his house, or to cause him to be arres- 
ted on a criminal charge, unless he makes a bequest in favour of C. B in conse- 
quence makes a bequest in favour of C. The bequest is void, the making of it 
having been caused by coercoin. 

(e.) A being of sufficient intellect, undisturbed by the influence of others, to 
make a will, yet being so much under the control of B that he is not a free agent, 
makes a will dictated by B. It appears that he would not have executed the will 
but for fear of B. The will is invalid. 
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{/.) A, in ?o feol^Io a state of health as to be unable to resist importunity, is 
pressed by B to maivo a will of a certain purport, and does so merely to purchase 
peace, and in riibinibsion to B. The will is invalid. 

{g.) A beint^ in such a state of health as to be capable of exercising his own 
judgment and volitiim, B uses urgent intercession and persuasion with liiin to induce 
him to make ii will of a certain purport. A, in conserpience of the intercession and 
persuasion, but in tlio free exercise of liis judgment and volition, makes his will 
in the manner recommended by B. The will not rendered invalid by the intercession 
and i^ersuasion of B. 

(Ji,) A with a view to obtaining a legacy from B, pays him attention and flatters 
him, and thereby produces in him a ca]n*icious partiality to A. B, in consecpience 
of such attention and flattery, makes liis will, by which he leaves a legacy to A. 
The l)equost is not rendered invalid by the attention and flattery of A. 

49. A will is liable to be revoked or altered by the maker of it at any 
Will may be revoked or time when be is competent to dispose of his proper- 
alteicd. ty by will. 


PART VIII 

Of the Execution on unprivileged Wills. 

50. Every tdstator, not being a soldier employed in an expedition, or 
Execution of unpri- engaged in aetnnl warfare, or a mariner at sea, must 

vileged wilb. execute his wall according to the following rules : — 

FirM . — The testator shall sign or shall affix his mark to the will, it 
shall be signed by some other person in his presence and by his direction. 

Second. — Tln^ signature or mark of the testator, or the signatuie of 
the person signing for him, shall be so placed that it shall appear that it 
w-as intended thereby to give effect to the writing as a will. 

Third . — The will shall be attested by two or more witnesses, each of 
whom must have seen the testator sign or affix his mark to the will, or have 
seen some other person sign the will in the presence and by the direction of 
the testator, or have received from the testator a personal acknowledgement 
of his signature or mark, or of the signature of such other person ; and 
each of the witnesses must sign the wall in the presence of the testator, 
but it shall not be necessary that more than one witness be present at the 
same time, and no particular form of attestation shall be necessary. 

51. If a testator, in a will or codicil duly attested, refers to any other 
Incorporation of papci-s document then actually written, as expressing any 

by reference. part of his intentions, such document shall be con- 

sidered as forming a part of the will or codicil in which it is referred to. 


PART IX. 

Of privileged Wills, 

52. Any soldier being employed in an expedition, or engaged in actual 
Privileged will. warfare, or any mariner being at sea, may, if he has 

completed the age of eighteen years, dispose of his 
property by a will made as is mentioned in the fifty-third section, Such 
wills are called privileged wills. 
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Illustrations. 

(a.) A, the surgeon of a regiment, is actually employed in an expedition. He is 
a soldier actually employed in an expedition, and can make a privileged will. 

(i.) A is at sea in a merchant-ship, of which he is the purser. He is a mariner, 
and being at sea can make a privileged will. 

(c.) A, a soldier serving in the field against insurgents, is a soldier engaged 
in actual warfare, and as sach can make a priviledged will. 

(rZ.) A a mariner of a ship in the course of a voyage, is temporarily on shore 
while she is lying in harbour. He is, in the sense of the words used in this clause, 
a mariner at sea, and can make a privileged will. 

(e.) A, an admiral who commands a naval force, hut who lives on shore, and 
only occasionally goes on board his ship, is not considered as at sea, and cannot 
make a privileged will. 

(f.) A, a mariner serving on a military expedition, but not being at sea, is 
considered as a soldier, and can make a privileged will. 

Mode of makinsr, and 53. Privileged wills may be in writing, or may be 
rules for executing, privi- made by word of mouth. 

leged wills. , 


The execution of them shall be governed by the following rules 

Fii'st — The will may be written wholly by the testator, with his own 
hand. In such case it need not be signed nor attested. 

Second . — It may be written wholly or in part by another person, and 
signed by the testator. In such case it need not be attested. 

Third . — If the instrument purporting to be a will is written wholly or 
in part by another person, and is not signed by the testator, it shall be con- 
sidered to be his will, if it be shown that it was written by the testator's 
directions, or that he recognized it as his will. 

If it appear on the face of the instrument, that the execution of it in 
the manner intended by him was not completed, the instrument shall not 
by reason of that circumstance be invalid, provided that his non-execution 
of it can be reasonably ascribed to some cause other than the abandonment 
of the testamentary intentions expressed in the instrument. 

Fonvih . — If the soldier or mariner shall have written instructions for 
the preparation of his will, but shall have died before it could be prepared 
and executed, such instructions shall be considered to constitute bis will. 

Fifth . — If the soldier or mariner shall, in the presence of two witnesses, 
have given verbal instructions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall have died before 
the instrument could be prepared and executed, such instructions shall be 
considered to constitute his will, although they may not have been reduced 
into writing in his presence, nor read over to him. 

Sixth . — Such soldier or mariner as aforesaid may make a will by word 
of mouth by declaring his intentions before two witnesses present at the 
same time. 

Seventh . — A will made by word of mouth shall be null at the expira- 
tion of one month after the testator shall have ceased to be entitled to 
make a privileged will. 
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PART X. 

Or Tn*s Attestation, Revocation, Alteration and Revival op Wills. 

SI. A will shall not be considered as insufficiently attested by reason of 
Effect of gift to attest- any benefit thereby given, either by way of bequest 
ing witcies^. Of by way of appointment, to any person attesting 

it, or to his or her wife or husband : 

but the bequest or appointment shall be void so far as concerns the- 
person so attesting, or the wife or husband of such person, or any person 
claiming under either of them. 

Explanation . — A legatee under a will does not lose his legacy by at- 
testing a codicil which confirms the will. 

Witness not disquaUSed ^5. No person, by reason of interest in, or of his* 
by interest or by being being an executor of, a will, is disqualified as a wit- 
executor. ness to prove the execution of the will or to prove 

the validity or invalidity thereof. 

56. Every will shall be revoked by the marriage of the maker, except a 
Revocation of will by will made in exercise of a power of appointment,, 
teatatot’s marriage. when the property over which the power of appoint- 

ment is exercised would not, in default of such appointment, pass to his or 
her executor or administrator, or to the person entitled in case of intestacy. 

Explanation.-^W here a mao is invested with power to determine the 
Power of appointment disposition of property of which he is not the owner, 
defined. he is said to have power to appoint such property, 

57* No unprivileged will or codicil, nor any part thereof, shall be 
Revocation of^ unprivi- revoked otherwise than by marriage, or by another 
leged will or codicil. will or codicil, or by some writing declaring an in- 

tention to revoke the same, and executed iu the manner in which an unpri- 
vileged will is herein-before required to be executed, or by the burning, tear- 
ing, or otherwise destroying the same by the testator, or by some person in 
his presence and by his dii^ection, with the intention of revoking the same. 

Illustrations, 

(a) A has made an unprivileged will. Afterwards A makes another unprivileged 
will which purports to revoke the first. This is a revocation. 

^ (^) A has made an unprivileged will. Afterwards, A being entitled to make a 
privileged will, makes a privileged will, which purports to revoke his unprivileged will* 
This is a revocation. 

58. No obliteration, interlineation, or other alteration made in any un- 
Effect of obliteration, privileged will after the execution thereof shall have 

interlineation, or altera- any effect, except SO far as the words or meaning of 
tion in unprivileged will. §ball have been thereby rendered illegible or 

undlscernible, unless such alteration shall be executed in like manner as 
hereinbefore is required for the execution of the; will ; save that the will, 
as so altered, shall be deemed to be duly executed if the signature of the 
testator and the subscription of the witnesses, be made in the margin or 
on some other part of the will opposite or near to such alteration, or at the 
foot or end of or opposite to a memorandum referring to such alteration, 
and written at the end or some other part of the will. 

59. A privileged will or codicil may be revoked by the testator, by an 

unprivileged will or codicil, or by any act expressing 
1 intention to revoke it, and accompanied with 
suco formalities as wou*d be sufficient to give validity to a privileged will, 
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or by the burning, tearing, or othenrise destroying the same by the testator 
or by some person in his presence and by his direction, with the intention, 
of revoking the same. 

Explanation , — In order to the revocation of a privileged will or codicil 
by an act accompanied with such formalities as would be sufficient to give 
validity to a privileged will, it is not necessary that the testator should at 
the time of doing that act be in a situation which entitles him to make a 
privileged will. 

60. No unprivileged will or codicil, nor any part thereof, which shall 
Revival of unprivileged be in any manner revoked, shall be revived other- 
wise than by the re-execution thereof, or by a codicil 
executed in manner hereinbefore required, and showing an intention to 
revive the same ; 


and when any will 
Extent of re vival of will 


or codicil which shall be partly revoked, and after- 
wards wholly revoked, shall be revived, such revival 
shall not extend to so much thereof, as shall have 
been revoked before the revocation of the whole 
thereof, unless an intention to the contrary shall be 
shown by the will or codicil. 


or codicil partly revoked 
and afterwards wholly re* 
Yoked. 


PART XI. 


61. It is not necessary that any technical words or terms of art shall 
Wording of will ^ wording shall be 

known therefrom. 


such that the intentions of the testator can be 


62, For the purpose of determining questions as to what person or 
Enquiries to determine ^hat property is denoted by any words used in a 
question as to object or will, a Court must inquire into every material fact 
subject of will. relating to the persons who claim to be interested 

under such will, the property which is claimed as the subject of disposi- 
tion, the circumstances <Jf the testator and of his family, and into every 
fact a knowledge of wtich may conduce to the right^application of the words 
which the testator has used. 


Illmtrations, 

(a) A, by his will, bequeaths 1,000 rupees to his eldest son, or to his youngest 
grandchild, or to his cousin Mary. A Court may make inquiry in order to ascertain 
to what person the description in the will applies. 

(h ) A, by his will, leaves to B “ his estate called Black Acre.” It may be 
necessary to take evidence in order to ascertain what is the subject-matter of the 
bequest ; that is to say, what estate of the testator’s is called Black Acre. 

(c) A, by his wiU, leaves to B “ the estate which he purchased of C.” It may be 
neoessaiy to take evidence in order to ascertain what estate the testator purchase of C. 

63. Where the words used in the will to designate or describe a legatee, 
Misnoiuer or misdescrip- or a class of legatees, sufficiently show what is 
tion of object. meant, an error in the name or description shall not 

prevent the legacy from taking effect. 

A mistake in the name of a legatee may be corrected by a description 
of him, and a mistake iu the description of a legatee may be corrected by 
the name. 
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Illustrations. 

(a) A bequeaths a legacy “ to Thomas, the second sonj of his brother John.” The 
testator has an only brother, named John, who has no son named Thomas, but has a 
second son whose name is William, William shall have the legacy. 

(b) K bequeaths a legacy “ to Thomo.s, the second son of his brotlicr John.” The 
testator has an only brother named John, whose first son is named Thomas, and whose 
second son is named William. Thomas shall have the legacy. 

(c ) The testator bequeaths his property “ to A and B, the legitimate children 
of C.” C has no legitimate child, but has two illegitimate children, A and B. The 
bequest to and B takes effect, altliough they are illegitimate. 

(^7) The testator gives his residuary estate to be divided among “ his seven 
children,” and proceeding to enumerate them, mentions six names only. This 
omission shall not prevent the seventh child from taking a share with the others. 

(e) The testator having six grandchildren, makes a bequest to “his six grand- 
children,” and proceeding to mention them by their Christian names, mentions one 
twice over, omitting another altogether. The one whose name is not mentioned 
shall take a share with the others. 

(/) The testator bequeaths “ 1,0()0 rupees to each of tlie three children of 
A”. At the date of the will A has four children. Each of these four children shall, 
if ho survives the testator, receive a legacy of 1,000 rupees. 

When words may^ be G4. Where any word material to the full expres- 
snppiied. siou of the meaning has been omitted, it may be 

supplied by the context. 

Illustration. 

The testator gives a legacy of “five hundred” to his daughter A, and a legacy 
of “ live hundred rupees” to his daughter B. A shall take a legacy of five hundred 
rupees. 

65. If the thing which the te^^tafor intended to bequeath can be 
Rejection of erroneous sufficiently idi'utiricd from the description of it 
paiticiihirs in description given in the will, but some parts of the description 
oC siibjict. apply; such parts of the description shall be 

rejected as erroneous, and the bequest shall take effect. ‘ 

Illustrations, 

(a,) A bequeaths to B “his marsh-lands lying in L, and in the occupation of X.” 
The testator had marsh-lauds lyirg in T;, hut had no marsh-lands in the occupation of 
X. The words “ in the occupation of X” shall be rejected as erroneous, and the marsh- 
lands of the testator lying in L shall pass by the bequest. 

(b.) The testator l>equcaths to A “his zamiiidari of Uarapur.” He had an 
estate at Bampiir, but it was a laluq and not a zaiuindari. The taluq passes by this 
be(piest. 

GG. If the will mentions several circumstances as descriptive of the 
When p-ri’t of descrip- thing which the testator intends to bequeath, and 
tu)i\ nmy not be rejected there is any property of his in respect of which all 
s eironeous. those circumstances exist, the bequest shall be con- 

si<it_-red as limited to such property, and it shall not be lawful to reject any 
part of the description as erroneous, because the testator had other property 
to which such part of the description does not apply. 

Explanation. In judging whether a case falls within the meaning of 
this section, any words which would be liable to rejection under the sixtj^- 
hfth section are to be considered us struck out of the will. 
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Illustrations, 

(a.) A bequeaths to B “his marsh-lands lying in L, and in the oeeupation of X.” 
The testator had marsh-lands lying in L, some of which were in the occupation of X, 
and some not in the occupation of X. The bequest shall bn considered as limited to 
such of the testator’s marsh-lands lying in L, as wore in the oceujiatlou of X. 

(ft.-) A bequeaths to B “ his marsh-lands lying in L, and in the occupation of X 
comprising 1,000 bighas of land.” The testator had m.-vrsh-lands lying in L, some of 
which were in the occupation of X, and some not in the oeciqiation of^X. The mei- 
surement is wholly inapplicable to the mareh-lands of either class, or to the whole taken 
together. The measurement shall be considered as struck out of the will, and such of 
the testator’s marsh-lands lying in L, as were in the occupation of X, shall alone mss 
by the bequest. ^ 

67. Where the words of the will are unambiguous, but it is found by 
Extrinsic evidence ad- extrinsic evidence that they admit of applications, 
missible in case of latent one only of which can have been intended by the 
ambiguity. testator, extrinsic evidence may be taken to show 

which of these applications was intended. 

Illusti'afions. 

(a,') A man having two cousins of the name of Mary, bequeaths a sum of money 
to “his cousin Mary.” It appears that there are two jiersons, eacli answering the de- 
scription in the will. That description, therefore, admits of two a])p]ications,*only one 
of which can have heen intended by the testator. Evidence ifi admissible to show 
which of the two applications was intended. 

{h.) A, by his will, leaves to B “his estate called Sulranpur Kliurd.” It turns out 
that he had two estates called Sultanpur Khurd. Evidence is admissible to show 
which estate was intended. 


Extrinsic evidence inad- Where there IS an ambigiiiry or deficiency on 

missible m cases of patent thy face of the will, no extrinsic evidence as to the 
ambiguity or acticiency. intentions of the testator shall be admitted. 

Illustrations. 

(a.) A man has an aunt Caroline and a cousin Mary, and has no aunt of the 
name of Mary. By his will he beepeaths rupees to “his aunt Caroline” and 

1,000 rupees to “his^cousin Mary,” and afterwards bequeaths 2,000 rupees to “ ‘'is 
beforo-montioiied aunt IVLwy.” * Tlicre is no pc‘rson to whom tlie dosoription given in 
the will can a[)ply, and evidence is not admissible to show who was im^ant by “ his 
before-mentioned aunt Mary.” The bequest is therefore void for uncertainty under 
the seventy-sixth section. 

(b.) A bequeaths 1,000 rupees to , leaving a blank for the name of 

the legatee. Evidence is not admissible to show what name the testator intended to 
insert. 


(c.) A bequeaths to B rupees, or “his estate of .” Evidence 

is not admissible to show what sum or what estate the testator intended to insert. 

69. The meaning of any clause in a will is to be collected from the 
i u entire instrument, and all its parts are to be con- 

collected from entire will. sfrued with reference to each other; and for this 

purpose a codicil is to be considered as part of the 
will. 


Illustrations. 

(a.) The testator gives to B a specific fund or property at the death of A, and 
by a subsequent clause gives the whole of his property to A. The effect of the several 
clauses taken together is to vest the specific fund or property in A for life, and after 
his decease in B ; it appearing from the bequest to B that the testator meant to use 
in a restricted sense the words in which* he describes what he gives to A. 

57 
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(^L) Where a testator, having an estate one part of which is called Black Acre, 
boqueat!)9 the wliole of his estate to A, and in another part of his will bequeaths Black 
Aero to B, the latter bequest is to be read as an exception out of the first, as if he had 
said, “I gi^e Black Acre to B, and all the rest of my estate to A.” 

70. General words may be understood in a restricted sense where it 

Whon words may be collected from the will that the testator 

understood in restricted meant to use them in a restricted sense ; and words 
sense, and when in sense may be Understood in a wider sense than that which 
wider t an usual. usually bear, where it may be collected from 

the other words of the will that the testator meant to use them in such 
wider sense. 

Illustrations, 

(a.) A testator gives to A “his farm in the occupation to B,” and to C “ all 
his marsh-lands in L.” l\irt of the farm in the occupation of B consists of marsh- 
lands in L, and tlie testator also lias other marsli-lands in L. The general words, 
“ all his marsh-lands in L,” are restricted by the gift to A. A takes the whole of the 
farm in the occupation of B, including that portion of the farm which consists of 
marsh-lands in L. 

(hi) The testator (a sailor on ship-board) bequeathed to his mother his gold 
ring* buttons, and chest of clothes, and to his friend A (a shipmate) his red box, 
clasp-knife, and all things not before bequeathed. The testator's share in a house 
does not pass to A under this bequest. 

(r.) A, by lii« will, bequeathed to B all his household furniture, x^late, linen, 
china, books, pictures, and all other goods of whatever kind ; and afterwards 
bequeathed to B a sp<'cifie<l jiart of his property. Under the first bequest, B is 
entitled only to such articles of the testator's as are of the same nature with the 
articles therein enumerated. 

71, Where a clause is susceptible of two mean- 
co™tioDU^e£eS ings. according to one of which it has some effect. 

and according to the other it can have none, the 
former is to be preferred. 

Ko part rejected, if it 72. No part of a will is to be rejected as desti- 

can be reasonably con* tute of meaning if it is possible to put a reasonable 
construction upon it. 

Interpretation of words 73. If the Same woVds .occiir in different parts 

repeated iu different parts of the same will, they must be taken to have been 
of will. used everywhere in the same sense, unless there ap- 

pears an intention to the contrary. 

■-Testator’s intention to 74 The intention of the testator is not to be 

bo effectuated as far as set aside because it cannot take efifect to the full ex- 
possible. tent, but effect is to be given to it as far as possible. 

Illustration, 


The testator by a will made on his death-bed bequeathed all his property to C D 
for life, and after his decease to a certain hospital. The intention of the testator 
cannot take effect to its full extent, because tlie gift to the hospital is void under the 
hundred and fifth section, but it shall take effect so far as regards the gift to C D. 

75. Where two clauses or gifts in a will are ir- 
reconcileabie, so that they cannot possibly stand 
together, the last shall prevail. 

Illustrations, 


The last of two inconais- 
teut clauses prevails. 


(a.) The testator by the first clause of his will leaves his estate of Ramnagar 
«‘to A,*’ and by the last clause of his will leaves it “ to B and not to A.” B shall 
have it. 
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(3.) If a man at the commencement of his will gives his house to A, and at 
the close of it directs that his house shall be sold and the proceeds invested for the 
benefit of B, the latter disposition shall prevail. 

Will or bequest void for . 76. A will or bequeat not expressive of any de- 
uncertainty. finite intention is void for uncertainty. 

Illustration. 

If a testator says — “I bequeath goods to A or “I bequeath to A or “I 
leave to A all the goods mentioned in a scliedule,” and no schedule is found ; or “I 
bequeath ‘money,’ ‘wheat,’ ‘oil,’ ” or the like, without saying how much, this is void. 

77. The description contained in a will, of property the subject of 

Words describin.; sub- » contrary intention appear by the 

ject refer to property an- will, be deemed to refer to and comprise the property 
swering description at tes- answering that description at the death of the 
tators death. testator. 

78. Unless a contrary intention shall appear by the will, a bequest of 
Power of appointment estate of the testator shall be construed to in- 

executed by general be- elude any property which he may have power to ap- 
point by will to any object he may think proper, 
and shall operate as an execution of such power : 

and a bequest of property described in a general manner shall be con- 
strued to include any pioperty to which such description may extend, which 
he may have power to appoint by will to any object he may think proper, 
and shall operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit of such of cer- 

Tmplied gift to obiectg objects as a specified person shall appoint, or 

of power in default of ap- for the benefit of certain objects in such proportions 
pointment. specified person shall appoint; and the will 

does not provide for the event of no appointment being made ; if the power 
given by the will be not exercised, the property belongs to all the objects 
of the power in equal shares. 

Illustration. 

A, by his will;* bequeaths a fund to hii wife for her life, and directs that at her 
death it shall be divided among his children in such proportions as she shall appoint. 
The widow dies without having made any appointment. The fund shall be divided 
equally among the children. 

80. Where a bequest is made to the “ heirs,” or ‘'right heirs,” or "re- 
Bequest to “ hairs,” &o., lation.®,” or “ neare.sfc relations,” or “ family,” or 

of particular person with- “ kindred,” or “ nearest of kin,” or “ next-of-kin,” of 
out qualifying terms. g particular person, without any qualifying terms, 

and the class so designated forms the direct and independent object of the 
bequest, the property bequeathed shall be distributed as if it had belonged 
to such person, and he had died intestate in respect of it, leaving assets for 
the payment of his <Jebts independently of such property. 

Illustrations. 

(a.) A leaves his property “ to his own nearest relations.” The property goes 
to those who would be entitled to it if A had died intestate, leaving assets for the pay- 
ment of his debts independently of such property. 

(b.) A bequeaths 10, 000 nipees “to B for his life, and after the death of B 
to his own ’•ight heirs.” The legacy after B’s death belongs to those who would be 
entitled to it if it had formed part of A’s unbequeathed property. 
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fc.") A loavps his ])roperty to B ; but if B dies before him, to B’s next-of-kin : 
B dies hofonj A ; the property devolves as if it had belonged to B, and he had died 
intestate, leuvirig assets for the payment of his debts independently of such property. 

(/'/.) A leaver 10, 000 rupees “ to B for his life, and after his decease, to the 
Iir-irs of th” The legaey goes as if it had belonged to C, and he had died intestate, 
leaving assets for the payment of his debts independently of the legacy. 

81. Where a bequest ia made to the “representatives,” or “ legal re - 
Beoiiest to “ reprosenta- presentati ves,” or “personal representatives,” or “exe- 
tivoF,” See., of particular cutors or administrators” of a particular person, and 
the class so designated forms the direct and inde- 
pendent object of the bequest, the property bequeathed shall be distribu- 
ted as if it had belonged to such person, and he had died intestate in res- 
pect of it. 

Illustration, 


A hoqnof^t is made to the “ legal rc])rosentafive” of A. A has died intestate and 
insolvent. B is liis admini^^tratnr. B is entitled to receive llie legacy, »'3nd sliall 
apply it in the first ])laee to the diseharge of such part of A’s debts as may remain 
unpaid : if f])ere I)e any surplus, B shall pay it to those persons who at A’s death 
would have h(‘('n entitled to receive any pro])erty of A’s which might remain after 
payment of his dohts, or to ihe representatives of such persons. 

82. Where property is bequeathed to any person, he is entitled to the 
whole interest of the testator therein, unless it ap- 
pears from the will that only a restricted interest 
was intended for him. 


B'q’csf w,ih')iit words 
of limitation. * 


8B. Where property is bequeathed to a person, with a bequest in the 
Bequest in alternative. alternative to another person or to a claas of per- 
sous; if a contrarv intention does not appear by the 
will, the legatee first named shall be entitled to the legacy, if he be alive at 
the time when it takes effect ; but if he be then d^ad, the person or class of 
persons named in the second branch of the alternative shall take the legacy. 

lUusti'ations, 


(a.) A luHiuest is mado'to A or to B. A survives the testator. B takes nothing. 

(/?.) A beque'^t is made toA or to B. A dies after the date of the will, and be- 
fore the testat(U-. The legacy goes to B. . ‘ 

(r.’j A bequest is made to A or to B. A is dead at the date of the will. The 
legacy goes to B. 

(f7.) Projierty is bequeathed to A or his heirs. A survives the testator. A 
takes tlie }>ro[>erty ab'^olutely. 

(e,) Property is becpieatlied to A or his nearest of kin. A dies in the lifetime 
of the testator. Upon the death of the testator, the bequest to A’s nearest of kin 
^akes elfect. 

(/.) Property is bequeathed to A for life, and after his death t o B or his heirs. 
A and B survive the testator. B dies in A‘s lifetime. Upon A’s death the bequest 
to the heirs of B takes ctfect. 

((j,) Property is bequeathed to A for life, and after his death to B or his heirs* 
B dies in the testator’s lifetime. A survives the testator. Upon A’s death the 
be<.iuest to the heirs of B takes effect, 

84f, Where property is bequeathed to a person, and words are added 
Effect of words desciib- which describe a class of persons, but do not denote 

i»g a class added to be- them as direct objects of a distinct and independent 

quest to a person. gifc, such person is entitled to the whole interest of 

the testator therein, unless a contrary intention appears by the will. 
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Illustrations, 


(a,) A bequest is made — 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of these cases, A takes the whole interest which the testator had in the 
properly. 

A bequest is made to A and his brothers. A and his brothers are jointly 
entitled to the legacy. 

(cJ A bequest is made to A for life, and after his death to his issue. At the 
death of A the property belongs in equal shares to all persons who shall then answer 
the description of issue of A. 


Where a bequest is made to a class of persons under a general 
description only, no one to whom the words of the 
description are not in their ordinary sense applicable 
shall take the legacy. 

86. The word “ children ” in a will applies only to 
lineal descendants in the first degree; 


85. 

Bequest to class of 
persons under general 
description only. 

Construction of 'terms. 


the word ‘grandchildren” applies only to lineal descendants in the second 
degree of the persgn whqse “children,” or “grandchildren,” are spoken of ■ 
the words “ nephews” and “ nieces” apply only to children of brothers 
or sisters ; 


the words “cousins” or “ first cousins,” or “ cousins-german” apply 
only to children of brothers or of sisters of the father or mother of the person 
whose “cousins,” or “first cousins,” or “cousins-german,” are spoken of; 


the words “first cousins once removed” apply only to children cousins- 
german, or to cousins-german of a parent, of the person whose first cousins 
once removed” are spoken of; 

the words “second cousins” apply only to grandchildren of brothers or 
of sisters of the grandfather or grandmother of the person whose second 
cousins” are spoken of ; 

the words “issue” and “descendants” apply to all lineal descendants 
whatever of the person whose “issue” or “descendants” are spoken of. 

Words expressive of collateral relationship apply alike to relatives of full 
and of half blood. 


All words expressive of relationship apply to a child in the womb who is 
afterwards born alive. 
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87. Id the absence of any intimidation to the contrary in the vvill, the 

Words ex reeein rela * child ” “ son,” or “ daiighter,” or any word 

tionsMp de^StnJTly le” tT which expresses relationship, is to be understood as 
mate relatives, or, fail'u^f denoting only a legitimate relative, or where there is 

legitimate relative, a person who has ac- 
/ quired, at the date of the awill, the reputation of 

beicg so *li relative. 

I Illustrations. 

(a.) A, having three children, B, C and D, of whom B and C are legitimate and 
D is illegitimate, leaves his property to be equally divided among “ his children.” The 
property belongs to B and C in equal shares, to the exclusion of D. 

(If.) A, having a niece of illegitimate birth who has acquired the reputation uf 
being his niece, and liaving no legitimate niece, bequeatlis a sum of money to his niece. 
The illegitimate niece is entitled to the legacy. 

(r.) A, having in his will enumerated his children, and named as one of them B, 
who is illegitimate, leaves a legacy to “ his said children.” B will take a share in the 
legacy along with the legitimate children. 

(rf.) A leaves a legacy to the “ children of B.” B is dead, and has left none hut 
illegitimate children. All those who had, at the date of the will, acquired the repu- 
tation of being the children of B are objects of the gift. 

(e) A bequeathed a legacy to “ the children of B.” B never had any legitimate 
child. C and 1) had, at the date of the will, acquired the reputation of being children 
of B. After the date of the will, and before the death of the testator, E and F were 
horn, and acquired the reputation of being children of B. Only C and D are objects 
of the bequest. 

^ ) A makes a bequest in favour of his child by a certain woman, not his wife. 
B had acquired at the date of the will, the reputation of being the child of A by the 
woman designated. B takes the legacy. 

A makes a bequest in favour of his child to be born of a woman, who never 
becomes his wife. The bequest is void, 

(L) A makes a bequest in favour of tho^clulJ of which a certain woman, not 
married to him, is pregnant. * The bequest is valid. 

88. Where a will pnroorts to make two bequests to the same person 

„ , _ . and a question arises whether the testator intended 

where w'ill purports to make the second bequest instead of or in addition 
make two bequests to same to the first; if there is nothing in the will to show 
what he intended, the following rules shall prevail in 
determining the construction to be put upon the will : — 

First — If the same specific thing is bequeathed twice to the same legate® 
in the same will, or in the will and again in a codicil, he is entitled to receiv® 
that specific thing only* 

Second. — Where one and the same will or one and the same codicil 
purports to make, in two places, a bequest to the same person of the same 
quantity or amount of anything, he shall be entitled to one such legacy 
only. 

Third. — Where two legacies of unequal amount arc given to the same 
person in the same will, or in the [same codicil, the legatee is entitled to 
both. 

Fonrth. — ^Where two legacies, whether equal or unequal in amount, are 
given bo the same legatee, one by a will and tbc other by a codicil, or each by 
a different codicil, the legatee is entitled to both legacies. 
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Explanation , — In the four last rules, the word “ will” does not include 
a codicil. 


Illustrations, 

(a.) A having ten shares, and no more, in the Bank of Bengal, made his will, 
which contains near its commcnconient the words “ I bequeath my ten shares in the 
Bank of Bengal to B.” After other bequests, the will concludes with the words “and 
1 bequeath my ten shares in the Bank of Bengal to B.” B is entitled simply to re- 
ceive A’s ten shares in the Bank of Bengal. 

(6.) A having one diamond-ring, wliich was given him by B, bequeathed to C the 
diamond-ring which was given him by B. A afterwards made a codicil to his will, and 
thereby, after giAung other legacies^ he bequeathed to C the diamond-ring which was 
given him by B, C can claim nothing except the diamond-ring which was given to 
A by B. 

( c,) A, by his will, bequeaths to B the sum of 5,000 rupees, and afterwards, in 
the same will, repeats the bequest in the same words. B is entitled to one legacy of 
5,000 rupees only. 

((L) A, by his will, bequeaths to B the sum of 5,000 rupees, and afterwards, by 
the same will, bequeaths to B the sum of 6,000 rupees. B is entitled to 11,000 rupees. 

(e.) A, by his wdll, bequeaths to B 5,000 rupees, and by a codicil to the will he 
bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees. 

(/.) A, by one codicil to his will, bequeaths to B 5,000 rupees, and by another 
codicil, bequeaths to him 6,000 rupees. B is entitled to receiA^e •11,000 rupees. 

(g,) A, by his will, bequeaths “ 500 rupees to B because she was his nurse,” and 
in another part of the will bequeaths 500 rupees to B “ because she went to England 
with his children.” B is entitled to rcceiA^e 1,000. 

(A.) A, by his Avill, bequeaths to B the sum of 5,000 rupees, and also, in another 
part of the will, an annuity of 100 rupees. B is entitled to both legacies. 

(i.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also bequeaths 
to him the sum of 5,000 rupees if he shall attain the age of 18. B is entitled ab- 
solutely to one sum of 5,000 rupees, and takes a contingent interest in another sum 
of 5,000 rupees. 

89. A residuary le||;atee may be constituted by any words that show an 
• intention on the part of the testator that the person 
le designated shall take the surplus or residue of his 

property. 


Illustrations, 

(a,) A makes her will, consisting of seA'eral testamentary papers, in one of 
which are contained the following words : — “ I think there will be something left, 
after all funeral expenses &c., to give to B, now at school, towards equipping him to 
any profession he may hereafter be appointed to.” B is constituted residuary legatee, 

(i.) A makes his wih, with the following passage at the end of it : — “I believe 
there will be found sufficient in my banker’s hands to defray and discharge my debts, 
which I hereby desirq B to do, and keep the residue for her own use and pleasure.” B 
is constituted the residuary legatee. 

(c.) A bequeaths all his property to B, except certain stocks and funds, which 
he bequeaths to (J. B is the residuary legatee. 

90. Under a residuary bequest, the legatee is entitled to all property 
belonging to the testator at the time of his death, of 

dul7S-tle not made auy other testamentary dva- 

position which is capable of taking enect. 
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Illustration, 

A by bis will bequeaths certain legacies, one of which is void under the hundred 
and fifth section and another lapses by the death of the legatee. He bequeaths the 
rcj^idiie of his property to B. After tlie date of his will, A purchases a zaraindari, 
wliicli belongs to him at the time of his death. B is entitled to the two legacies and 
the zamindari as part of the residue. 

91. If a legacy be given in general terras, without specifying the time 

when it is to be paid, the legatee has a vested in- 
cv'^iiTenLarte7ms°^ terest in it from the day of the death of the testa- 

tor, and if he dies without having received it, it 
shall pass to his representatives. 

92. If the legatee does not survive the testator, the legacy cannot take 

effect, but shall lapse and form part of the residue 
Qf iY^q testator’s propert}^ unless it appear by the 
will that the testator intended that it should go to 

sorae other person. 

In order to entitle the representatives of the legatee to receive the 
legacy, it must be proved that he survived the testator. 

, Ilhistrations, 

(a.) The testator bequeaths to B “500 rupees which B owes him.” B dies 
before the testittor ; the legacy lapses. 

{}),) A bcqiu'si^is made to A and his children. A dies before the testator or 
happens to be dead when the will is made. The legacy to A and liis children lapses. 

(c.) A legacy is given to A, and in case of his dying before the testator, to B. 
A dies before the t("^tator. The legacy goes to B. 

(<'/.) A sum <»f money is bequeathed to A for life, and affer his death to B. A 
dies in the lifetime of the testator ; B survives the testator. The h'quest to B takes 
effect. 

( c.) A sum of money is bequeathed to A on his completing his eighteenth year, 
and hi case he shoukl die before he conqileles his eighteenth year, to B. A completes 
his cigbtoeiidi year, and dies in the lifetime of the testator. The legacy to A lapses, 
and the becpiest to B does not take efToot. 

C/'.) The testator and the legatee perished in the same shipwreck. There is no 
evidence to show whieli died first. The legacy will lapse. ; 

Lefracy <locs not IniiPc if 93- If a legacy be given to two persons jointly, 
01)0 of two joint legatees and one of them die before the testator, the other 
die before testator. legatee takes the whole. 

Illustration. 

The legacy is simply to A and B. A dies before the testator. B takes the legacy. 

94. But where a legacy is given to legatees in w'ords which show that 

Effect of words showing testator intended to give them distinct shares of 

testator's iiitontiou to it, then if any legatee die befoie the testator, so 
give distinct shart's. much of the legacy as was intended for him shall 

fall into the residue of the testators property. 

Illustration. 

A sum of money is bequeathed to A, B and C, to he equally divided among them 
A dies before tlie testator. B and C shall only take so much as they would have had 
if A had survived the U'Stator. 

95. Where the share that lapses is a part of the general residue 
When lapsed sli^re goes bequeathed by the will, that share shall go as un- 

as undisposed of. disposed of. 
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Illu9tratton, 

The testator bequeaths the residue of his estate to A, B and C, to be equally 
difided between them. A dies before the testator. His one-third of the residue goes 
as undisposed of. 

96. Where a bequest shall have been mad^ to any child or other 
When beauest to testa. descendant of the testator, and the legatee 

tor’s child ^ or lineal tie- shall d^e in the lifetime of the testator, but any 
Bcendant does not lapse on lineal descendant of his shall survive the testator, 
testator’s life- bequest shall not lapse, but shall take effect as 

if the death of the legatee had happened imme- 
diately after the death of the testator, unless a contrary intention shall 
appear by the will. 

Illustration, 

A makes his will, by which he bequeaths a sum of money to his son B for his 
own absolute use and benefit. B dies before A, leaving a son C who survives A, and 
having made his will whereby ho bequeaths all his property to his widow D. The 
money goes to D. 

Bequest to A for benefit 97. Where a bequest is made to one person for 
of B does not lapse by A’8 the benefit of another, the legacy does not lapse by 
the death, in the testators lifetime, of the person to 
whom the bequest is made. 

98. Where a bequest is made simply to a described, class of persons* 
Survivorship in case of the thing bequeathed shall go only to such as shall 
bequest to described class. be alive at the testator's death. 

Exception . — If property is bequeathed to a class of persons described 
as standing in a particular degree of kindred to a specified individual, hut 
their possession of it is deferred until a time latter than the death of the 
testator, by reason of a prior bequest or otherwise, the property shall at that 
time go to such of them as shall be then alive, and to the representatives of 
any of them who have died since the death of the testator. 

Illustrations, 

(<2.) A bequeaths 1,000 rupees to “the children of B” without saying when it 
is to be distributed ‘ftmong tli(im. B had died previous to the date of the will, Icavi.ig 
three children, C, D and E. E died after the date of the will, but before the death 
of A. C and D survive A, The legacy shall belong to C and D, to the exclusion 
of the representatives of E. 

(b.) A bequeaths a legacy to the children of B. At the time of the testator’s 
death, B has no children. The bequest is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and after his 
decease to the children of B. At the death of the testator, B had two children living, 
C and J) ; and he never had any other child. Afterwards during the lifetime of A, 
C died, leaving E his executor. D has survived A. D and E are jointly entitled 
to so much of the leasehold term as remains unexpired. 

(c?.) A sum of money was bequeathed to A for her life, and after her decease 
to the children of B, At the death of the testator, B had two children living, C and 
D, and after that event, two children, E and F, were born to jB. C and E died in 
the lifetime of A, C having made a will, E having made no will. A has died leaving 
D and F, surviving her. The legacy is to be divided into four equal parts, one of 
which is to be paid to the executor of C, one to D, one to the administrator of E, and 
one to F. 

(«.) A bequeaths one-third of his lands to B for his life, and after his decease to 
the sisters of B. At the death of the testator, B had two sisters living, C and D, and 
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after that event another sister E was born. C died during the life of B ; D and E have 
survived B. One-third of -A’s lands belongs to D, E and the representatives of C, in 
equal shares. 

(/.) A bequeaths 1,000 rupees to B for life, and after his death equally among the 
children of C. Up to the death of B, C liad not had any child. The bequest after 
the death of B is void. 

(^.) A bequeaths 1,000 rupees to “ all the children born or to be born’ of B^ 
to be divided among them at the death of C. *At the death of the testator, B has 
two children living, D and E. After the death of the testator, but in the lifetime 
of C, two other children, F and G, are born to B. After the death of C, another 
child is born to B. The legacy belongs to D, E, F and G, to the exclusion of 
the after-bom child of B. 

(h,') A bequeatlis a fund to tlie children of B^ to be divided among them when 
the oldest shall attain majority. At the testator’s death, B had one child living, named 
C. He afterwards liad two other children, named D and E. E died, but C 
and D were living when C attained majority. The fund belongs to C, D and the 
representatives of E, to the exclusion of any child who may be born to B after 
C’s attaining majt)ri1y. 


PART XII. 

Of void Bequests. 

^ ^ ^ , 99. Where a bequest is made to a person by a 

particular description, who particular description, and there is no person in 
is not in existence at tes- existence at the testator’s death who answers the 
tator’a death. description, the bequest is void. 

Exception , — If property is bequeathed to a person described as stand- 
ing in a particular degree of kindred to a specified individual, but his pos- 
session of it is deferred until a tirna later than the death of the testator, by 
reason of a prior bequest, or otherwise ; and if a person answering the des- 
cription is alive at the death of the testator, or comes into existence be- 
tween that event and such later time, the property shall, at such later time, 
go to that person, or if he be dead, to bis representatives. 

Illustrations, 

(a.) A bequeaths 1,000 rupees to the eldest son of B. At the death of the 
testator B has no son. The bequest is void. 

(6.) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
eon of C. At the death of the testator, C had no son. Afterwards, during the life 
of B, a son is born to C. Upon B’s death, the legacy goes to C’s son. 

(r.) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son of C. At the death of the testator, C had no son ; afterwards, during the life 
of B, a son named D, is born to C. D dies, then B dies. The legacy goes to the 
representative of D. 

( rf.) A bequeaths his estate of Greenacre to B for life, and at his decease to 
the eldest son of C. Up to the death of B, C has had no son. The bequest of 
C’s eldest son is void. 

A bequeaths 1,000 rupees to the eldest son of C, to be paid to him after 
the death of B, At the death of the testator, C has no son, but a son is afterwards 
bom to him during the life of B and is alive at B’s death. C’s son is entitled to 
the 1,000 rupees. 
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100. Where a bequest is made to a person not in existence at the 

time of the testator's death, subject to a prior 
existence at testator’s bequest contained in the will, the later bequest 
death, subject to prior shall be void, unless it comprises the whole of the 
bequest. remaininj^ interest of the testator in the thing be- 

queathed. 

Illustrations. 

(a.) Property is bequeathed to A for his life, and after his death to his eldest 
son for life, and after the death of the latter to his eldest son. At the time of the 
testator’s death, A has no son. Here the bequest to A’s eldest son is a bequest to 
a person not in existence at the testator’s death. It is not a bequest of the whole 
interest that remains to the testator. The bequest to A’s eldest son for his life is 
void. 

(h.) A fund is bequeathed to A for his life, and after his death to his daughters. 
A survives the testator. A has daughters, some of whom were not in existence at 
the testator’s death. The bequest to A’s daughters comprises the whole interest 
that remains to the testator in the thing bequeathed. The bequest to A’s daughters 
is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to his daugliters, 
with a direction that if any of them marries under the age of eighteen, her por- 
tion shall be settled so that it may belong to herself for life, and may be divisible 
among her children after her death. A has no daughters livirrg at the time of the 
testator’s death, but has daughters born afterwards who survive him. Here the 
direction for a settlement has the effect, in the case of each daughter who marries 
under eighteen, of substituting for the absolute bequest to her a bequest to her 
merely for her life ; that is to say, a bequest to a person not in existence at the time 
uf the testator’s death of sometJiing which is less than the wliolo interest that re- 
mains to the testator in the thing bequeathed. The direction to settle the fund 
is void. 

(//.) A bequeaths a sum of money to B for life, and directs that upon the 
death of B the fund shall be settled upon his daughters, so that the portion of each 
daughter may belong to herself for life, and may be divided among her children 
after her death. B has no daughter living at the time of the testator’s death. In 
this case the only hequestJ to the daughters of B is contained in the direction to 
settle the fund, and this Tlirection amounts to a bequest, to persons not yet born, of 
a life interest in the fund, that is to say, of something which is less than the whole 
interest that remains to the testator in the thing bequeathed. The direction to. 
settle the fund upon the daughters of B is void. 

101. No bequest is valid whereby the vesting of the thing bequeath- 

Rule against perpetuity. "'•*‘3' delayed beyond the lifetime of one or 

more persons living at the testators decease, ana 
the minority of some person who shall be in existence at the expiration of 
that period, and to whom, if be attains full age, the thing bequeathed is to 
belong. 

Illustrations. 

(a.) A fund is bequeathed to A for his life ; and after his death to B for his 
life ; and after B’s death to such of the sons of B as shall first attain the age of 
25. A and B survive the testator. Here the son of B who shall first attain the age 
of 25, may be a son born after the death of the testator ; such son may not attain 
25 until more than 18 years have elapsed from tlie death of tlie longer liver of A 
and B ; and the vesting of the fund may thus be delayed beyond the lifetime of A 
and B, and the minority of the suns of B. The bequest after B’s death is void. 
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(i.) A fund 13 bequeathed to A for his life ; and after his death to B for his 
life I and after B’s death to such of B’s sons as shall first attain the age of 25. 
B dies in the lifetime of the testator, leaving one or more sons. In this case the 
sons of B are persons living at the time of the testator’s decease, and the time 
when cither of them will attain 25 necessarily falls within his own lifetime. The 
bequest is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to B for his 
life, with a direction that after B’s death it shall bo divided amongst such of B’s 
children as shall attain the age of 18 ; but that if no child of B shall attain that 
age, the fund shall go to C. Here the time for the division of the fund must arrive 
at the latest at the expiration of 18 years from the death of B, a person living at 
the testator’s decease. All tlio bequests are valid. 

Cl) A fund is bequeathed to trustees for the benefit of the testator’s daughters, 
with a direction that if any of them marry under age, her share of the fund shall be 
Bottloil .so as to devolve after her death upon such of her cliildren as shall attain the 
ago of 18. A ny daughter of the testator to whom the direction applies must be in 
existence at his decease, and any portion of the fund which may eventually be settled 
as directed must vest not later than 18 years from the death of the daughter whose 
share it was. All these provisions are valid. 

Bcqnoat to a class, some bequest is made to a class of persons, 

of whom may oome under ^'ith regard to some of whom it is inoperative by 
ruit‘8 lu sections 100 and reason of the rules contained in the two last preced- 
ing sections, or either of them, such bequest shall 
be wholly void. 

Illuatrations. 


(u.') A fund is bequeathed to A for life, and after his death to all his children 
who shall attain the ago of A survives the testator, and has some children 
living at the testator’s death. IJach child of A’s li\ing at the testator’s death must 
attain the age of 25 (if at all) within the limits allowed for a bequest. But A may 
have children after the testator’s decease, eome of whom may not attain the age of 
25 until more than 18 years have elapsed after the decease of A. The bequest of 
A’s children, thereforo, is inoperat’ve as to any child born after the testator’s death ; 
and as it is given to all his children as a class, it is not good as to any division of 
that class, but is wholly void, 

(h.) A fund is bequeathed to A for bis life, and after his death to B, C, T> 
and all other cliildrcn of A who shall attain the age of 25. B,. C, D are children 

of A living at the testator’s decease. In all other respects the case is the same as 
that supposed in illustration (c). The mention of B, 0 and D by name does not 
prevent tlie bequest from being regarded as a bequest to a class, and the bequest is 
wholly void. 


Bequest to take effect , Where a.;beqi,e8t iyoid by reason of any 

on failure of bequest void the rules contained in the three last preceding 
under sections 100, 101 or sections, any bequest contained in the same wdll, 
and intended to take effect after or upon failure 
of such prior bequest, is also void. 


Illustrations, 


f'*.] A fund is bequeathed to A for his life, and after his death to such of his sons 
as shall first attain the age of 25, for his life, and after the decease of such son, to B. 
A and B survive the testator. The bequest to B is intended to take effect after the be- 
quest to such of the sons of A as shall first attain the age of 25, which bequest is void 
under section 101. The bequest to B is void. 

[5.] A fund is bequeathed to A for his life, and after his death to such of his sons 
as shall first attain the age of 25, and if no son of A shall attain that age, to B. A and 
B survive the testator. The bequest to B is intended to take effect upon failure of the 
bequest to such of A’s sons as shall first attain the age of 25, which bequest is void 
under section 101. The bequest to B is void. 
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104. A direction to accumulate the income arising from any property 
Effect of direction for shall be void ; and the property shall be disposed of 

accumulation. as if no accumulation had been directed. 

Exception, — Where the property is immoveable, or where accumula- 
tion is directed to be made from the death of the testator, the direction 
shall be valid in respect only of the income arising from the property with- 
in one year next following the testator’s death ; 

and at the end of the year such property and income shall be disposed 
of respectively, as if the period during which the accumulation has been 
directed to be made bad elapsed. 

Illustrations, 

(a.) The will directs that the sum of 10,000 rupees shall be invested in Govern- 
ment-securities, and the income accumulated for 20 years, and that the principal, to- 
gether with the accumulations, sli^ll then be divided between A, B and C. A, B and 0 
are entitled to receive the sum of 10,000 rupees at the end of the year from the testa- 
tor’s death. 

(5.) The will directs that 10,000 rupees shall be invested, and the income accu- 
mulated until A shall marry, and shall then be paid to him. A is entitled to receive 
10,000 rupees at the end of a year from the testator’s death. 

(c.) The will directs that the rents of the farm of Sultanpur shall be acefnmu- 
lated for ten years, and that the accumulation shall be then paid to the eldest son of 
A. At the death of the testator, A has an eldest son living, named B. B shall re- 
ceive at the end of one year from the testator’s death the rents which have accrued 
during the year, together with any interest which may have been made by investing 
them. 

{(I,) The will directs that the rents of the farm of Sultanpur shall be accumu- 
lated for ten years, and that the accumulations shall then be paid to the eldest son of 
A. At the death of the testator, A has no son. The bequest is void. 

(c.) A bequeaths a sum of money to B, to be paid to him when he shall attain 
the age of 18, and directs the interest to be accumulated till he shall arrive at that age. 
At A’s death the legacy becomes vested in B ; and so much of the interest as is not 
required for his maintenance and education is accumulated, not by reason of the direc- 
tion contained in the will, but in consequence of B’s minority, 

105. No man having a nephew or niece or any nearer relative shall 

„ ^ ^ have power to bequeath any property to religious 

charltS uses.^^ or. charitable uses, except by a will executed not 
less than twelve months before his death, and de- 
posited within six months from its execution in some place provided by law 
for the safe custody of the wills of living persons. 

Illustration, 

A having a nephew makes a bequest by a will not executed nor deposited as 
required— 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden ; 

All these bequests are void. 
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PART XIII. 

Of the Vesting of Legacies. 

106. Where by the term<3 of a bequest the legafee is not entitled to 
Dite of vesting of le.?a- immediate possession of the thing bequeathed, a 
cy when payment or po3- right to receive it at the proper time shall, unless a 
session postponed. contrary intention appears by the will, become vested 

in the legatee on the testator’s death, and shall pass to the legatee’s re- 
presentatives if ho dies before that 'time and without having received the 
legacy. 

And in such cases the legacy is from the testator’s death said to be 
vested in interest. 

Explanation . — An intention that a legacy to any person shall not be- 
come vested in interest in him is not to be inferred merely from a provision 
whereby the payment or possession of the thing bequeathed is postponed, 
or whereby a prior interest therein is bequeathed to some other person, 
or whereby the income arising from the fund bequeathed is directed to be 
accunjulated until the time of payment arrives, or from a provision that, 
if a particular event shall happen, the legacy shall go over to another person. 

Illustrations, 

[a.l A bequeaths to B 100 rupees, to bo paid to him at the death of C. On A’s 
death the legacy becomes vested in interest in B, and if he dies before C, his represen- 
tatives are entitled to the legacy. 

[/f.1 A bequeaths to B 100 rupees, to be paid to him upon his attaining the age of 
18. On il’s dcatli the legacy becomes vested in interest in B. 

[c.] A fund is bequeathed to A for life, and after his death to On the tes- 
tator’s death the legacy to B becomes vested in interest in B, 

[d!\ Aifund is bequeathed to A until B attains the ago of 18, and then to B. The 
legacy to B is vested in interest from the testator’s death. 

[#?.] A bequeaths the whole of his property to B upon trust to pay certain debts 
out of the income, and then to make over the fund to 0. At A’s deatli the gift to C 
becomes vested in interest in him. 

r/.] A fund is bequeathed to A, B and C in equal shares, to be paid to them on 
their attaining the age of 18 respectively, with a proviso that, if all of them die under 
the age of 18, the legacy shall devolve upon D. On the death of tlie testator, the 
shares vest in interest in A, B and C, subject to be devested in case A, B and C shall 
all die under 18, and upon the death of any of them (except the last survivor) under 
the age of 18, his vested interest passes, so subject, to his representatives. 

Date of vesting when 107. A legacy bequeathed in case a speified un- 
legacy contingent upon certain event shall happen does not vest until that 
specified uncertain event. event happens. 

A legacy bequeathed in case a specified uncertain event shall not happen 
does not vest until the happening of that event becomes am possible. 

In either case, until the condition has been fulfilled, the interest of 
the legatee is called contingent. 

Exception , — Where a fund is bequeathed to any person upon his 
attaining a particular age, and the will also gives to him absolutely the 
income to arise from the fuud before he reaches that age, or directs the 
or so much of it as may be necessary, to be applied for his benefit ; 
^er g^uest of the fund is not contingent. 
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Illustrations. 

{a.) A legacy is bequeathed to D in case A, B and C shall all die under the 
age of 18. D has a contingent interest in the legacy until A, B and C all die under 
18, or one of them attains that age. 

(i.) A sum of money is bequeathed to A “ in case he shall attain the age of 18,” 
or, “when he shall attain the age of 18.” A’s interest in the legacy is contingent 
until the condition shall be fulfilled by his attaining that age. 

(c.) An estate is bequeathed to A for life, and after his death to B, if B shall 
then be living ; but if B shall not be then living, to C. A, B and 0 survive the 
testator, B and C each take a contingent interest in the estate until the event which 
is to vest it in one or in the other shall have happened. 

idj An estate is bequeathed as in the case last supposed. B dies in the lifetime 
of A and C. Upon the death of B, C acquires a vested right to obtain possession of 
the estate upon A’s death. 

(e.; A legacy is bequeathed to A when she shall attain the age of 18, or shall 
marry under that age with the consent of B, with a proviso that, if she shall not attain 
1 8, or marry under that age with B’s consent, the legacy shall go to C. A and C 
eacii take a contingent interest in the legacy. A attains the age of 18. A becomes 
absolutely entitled to the legacy, although she may have married under 1 8 without the 
consent of B. 

if.) An estate is bequeathed to A until he shall marry, and after that event to 
B. B’s interest in the bequest is contingent until the condition shall be fulfilled by 
A’s marrying. 

{g.) An estate is bequeathed to A until he shall take advantage of the Act for 
the Relief of insolvent Debtors, and after that event to B. B’s interest in the bequest 
is contingent until a takes advantage of the Act. 

(k.') An estate is bequeathed to A if he shall pay 500 rupees to B. A’s interest 
in the bequest is contingent until he has paid 500 rupees to B. 

(i.) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own farm 
of Sultanpur Buzurg to C. B’s interest in the bequest is contingent until he has con- 
veyed the latter farm to C. 

(J.J A fund is bequeathed to A if B shall not marry C within five years after 
the testator’s death. A s interest in the legacy is contingontf until the condition shall 
be fulfilled by the expiration of the five years without B’s having married C, or by the 
occurrence, within that period, of an event which makes the fulfilment of the condition 
impossible. 

(k.J A furfd ie bequeathed to A if B shall not make any provision for him by 
will. The legacy is contingent until B’s death. 

(Z.) A bequeaths to B 500 rupees a year upon his attaining the age of 18, and 
directs that the interest, or a competent part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. 

(m.) A bequeaths to B 500 rupees when he shall attain the age of 18, and 
directs that a certain sum, out of another fund, shall be applied for his maintenance 
until he arrives at that age. The legacy is contingent. 

Vesting of interest in ^08. Where a bequest is made only to such 

bequest to such members members of a cUss as shall have attained a parti- 
of a class as shall have at- cular age, a person who has not attained that age 
me particu ar age. . cannot have a vested interest in the legacj\ 

Illustration. 

A fund is bequeathed to such of the children of A as shall attain the age of 18, 
with a direction that, while any child of A shall be under the age of 18, the income 
of the share, to which it may be presumed he will be eventually entitled, shall be ap- 
plied for his maintenance and education. No child of A who is under the age of 18 
has a vested interest in the bequest. 
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PART XIV. 

Of Onerous Bequests. 

109. Where a bequest imposes an obligation on tho legatee, he can 
take nothing by it unless be accepts it fully. 

Onerous bequest. 

Illustration. 

A having shares in (X), a prosperous joint stock company, and also shares in (Yj, 
a joint stock company in difficulties, in respect of which shares heavy calls are expected 
to be made, bequeaths to B all his shares in joint stock companies. B refuses to accept 
tho shares in (Y). He forfeits the shares in TX). 

110* Where a will contains two separate and independent bequests 
Oneof two separate and *0 s^me person, the legatee is at liberty to 
independent bequests to accept one of them and refuse the other, ai- 
same person may be accep- though the former may bo beneficial and the latter 
onerous. 


ted, and other refused. 


Illustration. 

A having a lease for a term of years of a house at a rent which he and his repre- 
sentatives arc bound to pay during the term, and which is higher than the house can be 
let for^ bequeaths to B the lease and a sum of money. B refuses to accept the lease, 
He shall not by this refusal forfeit the money. 


PART XV. 


Of Contingent Bequests, 

111. Where a legacy is given if a specified uncertain event shall hap- 
Bequ..t contingent npon 00 time 18 mentioned in the will for the 


eptjcihcd uncurtain event, 
no time bcin<r mentioned 
for its occurrence. 


occurrence of that event, the legacy cauuot take 
effect unless such event happens before the period 
when the fund bequeathed is payable or dis- 
tributable. 

Illustrations, 

[«.] A legacy is bequeathed to A, and in case of hk death, to B. If A survives 
tho testator, the legacy to b does not take effect. 

[^.] A legacy is bequeathed to A, and in case of his death without children, to 
B. If A survives the testator or dies in his lifetime leaving a child, the legacy to B 
docs not take effect. 

[c.] A legacy is bequeathed to a when and if he attains the age of 18, and in 
case of his deatli, to B. A attains tho age of 18, The legacy to b does not take 
effect. 

[f?.] A legacy is bequeathed to a for life, and after his death to B, and, “ in case 
of B’s death without children,” to C. The words “ in case of B's death without chil 
dren” are to be understood as meaning in case b shall die without children during 
the lifetime of A. 

[e.] A legacy is bequeathed to A for life, and after h^ death to B, and, “ in 
case of B’S death,” to C. The word “ in case of B’s death” are to be considered as 
meaning “ in case B shall die in the lifetime of a.” 

112. Where a bequest is made to such of certain persons as shall be 
Bequest to each of cer- surviving at some period, but the exact period is 
tain persons as shall be not specified, the legacy shall go to such of the r. as 
•arviving at some period shall be alive at the time of payment or distribution, 
unless a contrary intention appear by the will. 


aot specified. 
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Illustrations, 

[a.] Property is bequeathed to a and B, to be equally divided between them, 
or to the survivor of them. If both a and B survive the testator, the legacy is 
equally divided between them. If a dies before the testator, and B survives the 
testator, it goes to B. 

[6.] Property is bequeathed to a for life, and after his death to B and C, io he 
equally divided between them, or to the survivor of them. B dies during the life 

of A ; C survives a. At a’s death the legacy goes to C. 

(c.j Property is bequeathed to a b>r life, and after his death to B and C, 
or the survivor, with a direction that, if B should not survive the testator, his 
children are to stand in his place. C dies during the life of the testator ; B sur- 
vives the testator, but dies in the lifetime of a. The legacy goes to the repre- 
sentative of B. 

(d,) Property is bequeathed to a for life, and after his death to R and C, 
with a direction that, in case either of them dies in the lifetime of a. the whole 

shall go to the survivor. B dies in the lifetime of a* Afterwards C dies in the 

lifetime of A. The legacy goes to the representative of C. 


PART XVL 


Of Conditional Bequests. 


Bequest upon impossible 113. A bequest upon an impossible condition is 
coadition. void. 


Tllusfrations, 


(a.) An estate is bequeathed to a on condition that he shall walk one hundred 
miles in an ht)ur. The bequest is void. 

(b.) A bequeaths 500 rupees to B on condition that lie shall marry a's daughter. 
a’s daughter was dead at the date of the will. The bequest is void. 


Bequost unon illegal or 
immoral couditiun. 


114. A bequest upon a^Condition, the fulfilment 
of which would be contrary to law or to morality, is 
void. 

Illustrations. 


[cr.*] A bequeaths 500 rupees to B on condition that he shall murder C. The 
bequest is void. 

A bequeaths 5,000 rupees to his niece if she will desert her Imsband. 
The bequest is void. 

115. Wnere a will imposes a condition to be fulfilled before the legatee 
Fulfilraeut of conlitioa can r;ike a vested iruerest in the thing hequHathed, 
pre*eieut to vestiug of the coudirion shall he considered to hive been ful- 
filled if It has been siiosrantially complied with. 


Illustrations, 

(a.) A legacy is bequeathed to a on condi'i )n that he shall marry with the con- 
sent of B, C, D and E. a marries with the written consent of B C is present at the 
marriage. D sends a present to a previous to the marriage. E has b. en personally 
informed by a of his intentions, and has made no objection, a has fulfilled the con- 
dition. 

{hi) A legacy is bequeathed to A on c indition that he shall marry with the 
Consent of B, C, ani D. D dies, a marries witj| the consent of B and C. a has 
fulfilled the condition. 
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(c.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, C and D. A marries in the lifetime of B, C and D, with the consent of 
B and C only. A has not fulfilled the condition. 

(d,) A legacy is bequeathed to a on condition that he shall marry with 
the consent of B, C and D. a obtains the unconditional assent of b, C and D 
to his marriage with E. Afterwards B, C and D capriciously retract their consent. 
A marries E. a has fulfilled the condition. 

A legacy is bequeathed to a on condition that he shall marry with the con- 
sent of B, C and D. a marries without the consent of B, C and D, but obtains 
their consent after the marriage, a has not fulfilled the condition. 

(/.) A makes his will, whereby he bequeaths a sum of money to B if B shall 
marry with the consent of A’s executors, b marries during the lifetime of A, and 
A afterwards expresses his approbation of the marriage, a dies. The bequest to 
fe* takes effect. 

(</•) A legacy is bequeathed to A if he executes a certain document within a 
time specified in the will. The document is executed by a within a reasonable 
time, but n )t within the time specified in the will, a has not performed the con- 
dition, and is not entitled to receive the legacy. 

116. Where there is a bequest to one person and a bequest of the same 

Boqiest to A and on another if the prior bequest shall fail, the 

failure of prior bequest, to second bequest shall take effect upon the failure of 
the prior bequest, although the failure may not have 
occurred in the maimer contemplated by the testator. 

Illtistratlons. 

(u.) A bequeaths a sum of money to his own children surviving him, and if 
they all die under 18, to B. A dies without having ever had a child. The bequest 
to B takes effect, 

(jb.) A bequeaths a sum of money to B, on condition that he shall execute a 
certain document within three months after a’s death, and if he should neglect to 
do so, to C. B die«» in the testator s lifetime. The bequest to C takes effect. 

117. Where the will shows an intention that the second bequest shall 
When second bequest not take effect only in the event of the first bequest 

to take effect on failure of failing in a particular manner, the second bequest 
first. shall not take effect unless the prior bequest fails 

in that particular manner. 

Illustration. 


A makes a bequest to his wife, but in case she should die in his lifetime, bequeaths 
to B that which he had bequeathed to her. A and his wife perish together, under cir- 
cumstances which make it impossible to prove that she died before him. The bequest 
to B does not take effect. 

118. A bequest may be made to any person with the condition super- 

Boa t over condition- ^ Specified Uncertain event shall 

al^o^ happening or not happen, the thing bequeathed shall go to another 
happening of specified un- person ; or, that in case a specified uncertain event 
certain event. happen, the thing bequeathed shall go over 

to another person. 

In each case the ulterior bequest is subject to the rules contained in 
sections 107, 108, 109, 110, 111, 112, 113, 114, 116, 117. 

Illustrations, 


(a). A sum of money is bequeathed to A, to be paid to him at the age of 18, 
and if he shall die before he attains that age, to B. A takes a vested interest in the 
legacy, subject to be divested and iff go to B in case A shall die under 18. 
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(ft.) An estate is bequeathed to a with a proviso that if A shall dispute the 
competency of the testator to make a will, the estate shall go to B. A disputes the 
competency of the testator to make a will. The estate goes to B. 

(c.) A sum of money is bequeathed to A for life, and after his death to B, but 
if B shall then be dead, leaving a son, such son is to stand in the place of B. 
B takes a vested interest in the legacy, subject to be divested if he dies leaving a son 
in A’s lifetime. 

(d.) A sum of money is bequeathed to A and B, and if either should die during 
the life of C, then to the survivor living at the death of C. A and B die before C. 
The gift over cannot take effect, but the representative of A takes one-half of the 
money, and the representative of B takes the other half. 

(e.) A bequeaths to B the interest of a fund for life, and directs the fund to be 
divided, at her death, equally among her three children, or such of them as shall be 
living at her death. All the children of B die in B’s lifetime. The bequest over can- 
not take effect, but the interests of the children pass to their representatives. 


119. An ulterior 

Condition must be strict- 
ly fulfilled. 


bequest of the kind contemplated by the last pre- 
ceding section cannot take effect, unless tbe con- 
dition is strictly fulfilled. 

Illustrations. * 


(o.) A legacy is bequeathed to A, with a proviso that, if he marries without the 
consent of B, C and D, the legacy shall go to E. I) dies. Even if A marries without 
the consent of B and C, the gift to E does not take effect. 

(ft.) A legacy is bequeathed to A, with a proviso that, if he marries without the 
consent of B, the legacy shall go to C. A marries with the consent of B. He after- 
wards becomes a widower and marries again without the consent of B. The bequest 
to C does not take effect. 

(c.) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso 
that, if A dies under 18, or marries without the consent of B, the legacy shall go to C. 
A marries under 18, without the consent of B. The bequest to C takes effect. 


Original bequest not af- 120. If the ulterior bequest be not valid, the 
second invalidity of original bequest is not affected by it. 

^ • Illustrations. 

(a.) An estate is Bequeathed to A for his life, with a condition superadded that if 
he shall not on a given day walk 100 miles in an hour, the estate shall go to B. The 
condition being void, A retains his estate as if no condition had been inserted in the will. 

(ft.) An estate is bequeathed to a for her life, and if she do not desert her hus- 
band, to B. A is entitled to the estate during her life as if no condition had been 
inserted in the will. 

(.c) An estate is bequeathed to A for life, and, if he marries, to the eldest son 
of B for life. B, at the date of the testator’s death, had not had a son. The bequest 
over is void under section 92, and a is entitled to the estate during his life. 


Bequest conditioned that 
it shall cease to have ef- 
fect in case specified un- 
certain event shall hap- 
pen or not happen. 


121. A bequest may be made wiih the condition 
superadded that it shall cease to have effect in case 
a specified uncertain event shall happen, or iu 
case a specified uncertain event shall not hap- 
pen. 


Illustratioi s. 


(a.) An estate is bequeathed to A for his life, with a proviso that, in case he 
shall cut down a certain wood, the bequest shall^ cease to have any effect. A cuts 
down the wood ; he loses his life-interest in the estate. 
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(b.^ An estate is bequeathed to A, provided that, if he marries under the a.fi:e of 
25 without the coii5(‘nt of the executors name i in the will, the estate shall cease to 
belong to him. A marries under 25 without the consent of the executors. The 

estate ceases to belong to him. .p , , „ ^ x -r. i j 

(r.) All estate is hequeatlied to A, provided that, if he shall not go to England 
within three veers after the testators death, his interes*^ in the estate shall cease. A 
does not go to England within the time prescribed. His interest in the estate ceases. 

An estate is bequeathed to A, wit'i a proviso that, if she becomes a Nun, 
she shall cease to have any interest in the estate. A becomes a Nun. She loses her 
interest under the will. 

(e.) A fund is hoquoathed to A for life, and after his death to B, if B shall be 
then living, with a proviso that, if B shall become a Nun, the bequest to her shall 
cease to have any effect. B becomes a Nun in the lifetime of A. She thereby loses 
her contingent interest in the fund. 

122. In order that a condition that a bequest shall cease to hive 

Such condition must eff. cf nuiv b - Valid, It, is iieceasary th it the event to 
not b* invalid under see- vviiich it relates he otie which coiiid legally c-'iisti- 
tion 107. tiifce rhe condition of a bequest as C(»utemplated by 

the one hundred and seveiith section. 


12d. Wtiere a hi 

• 

npsiilt uf legatoe reicler- 
in? impossO'le or indefi- 
nitely po^tp' nuig act for 
which no lime soeijned 
and on n' li-o rfnrmunce 
of which suljjecL-uiaiLcT 
to go over. 

of the act required, the 
perfoiraing such act. 


quest is made with a condition superaddod that 
unless the legitee shall p^ifonn a certain act, the 
sui'jecr-mar^t r of the be quest sh ill go to another 
person, or the bequ^‘*t sh ill cease to have eff er ; 
but no lime is spMntied for the peiformance the 
act ; if ttie legat e tak ‘S anv st^p whicti renders 
impo^hi de or i ole imtely postr>ones thn perf'*rin nice 
legacy shall go as if the legatee had died without 

Illustrations, 


Co.') A bequest is made to A with a jiroviso that, unless he enters the army, 
the legacy shall go over to B. A takes holy orders, and thereby renders it iiiqjossible 
that be siiould fulfil the condiiion. ]> is entitled to receive the legacy. 

(ft.) A bequest is made t*. A with a priiviso that it shall cease to have any effect 
if he does not marry B’s daughter. A marries a stranger, and thereby indefinitely 
postpones the fulfilment of the condition. Tiie bequest cea es tojiaye effect. 

124. Win re tlie will requires an act lo he norfornn d ny th** legatee 
Performance of i-on-iition, 'viihm a si-ecifiei) tiii.c, either as a oon.biinn i» be 
prreedi'iit or siC'Scqaent, fulfilled bef**re the letraey is onjove^l or as a condi- 
withia specified time. rhe non-fiiifiluient of which rlie suhj- ct- 

matt' r of the bequest is to go over to anothor person, or the Viequest is to 
cea-^e to hove effect ; the act must be pMifoTiied within the time spemfied, 
F rther time in case of unless the performaDce of it he prevented by fraud, 
fraud. in which case such further time shall he allowed as 

shall be requisite to make up for the delay caused by such fraud. 


PART XVII. 

Of Bequests with Directions as to Application or Enjoyment. 

125. Where a fund is bequeathed ab'^olutelv to or for the benefit 
Direction that fund** he of any person, but th^ will contains a direction 

1 . • I 11 . I t _ j -- _ 


emtdeyed iu naiticnltr 
jnanotT foil- wine^ a^s »lure 
bequest of same to or for 
benefit of any person. 


fh. t it shall bf* applied or enjoyed in a particular 
manner, the legacee sh-dl be entitled m receive the 
fund if the will hud coutained uo such dircetipu. 
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Illustration, 

A sura of raoney IS bequeathed towards purchasing a country-residence for a, 
or to purchase an annuity for a , or to purchase a commission in the army for a, or to 
place A in any business, a chooses to receive the legacy in money. He is entitled to 
do so. 

123. Where a testator absolutely bequeaths a fund, so as to sever it 
j e fronn his own estate, but directs that the mode of 
enioymeliTof ef joymeut of it by the le 2 :atee shall he restricted 

quesr is to bp resTrictefl, SO as to Secure a specified benefit for the legatee ; 
to^ si'cure^ specified benefit if that benefit cannot be obtained for the legatee, 
or egaree. belongs to him as if the will had contained 

no such direction. 

Illustrations, 

fa.] A bequeaths the residue of his property to be divided equally Among his 
daughters, and directs that the shares of the daughters shall be settled upon them- 
selves respectively for life, and be paid to their children after their death. All the 
daughters die unmarried : the representatives of each daughter are entitled to her 
share of the residue. 

{h.'\ A directs his trustees to raise a sum of monev for his daughter, and he 
then directs that they shall invest the fund, and pay the income arising from it to her 
during her life, and divide the principal among her children after her death. The 
diughter dies without having ever had a child. Her representatives are entitled to 
the fund. 

127. Where a testator does not absolutely bequeath a ^nnd, so as to 
Bequf>st of fund for per- Sever it fiom his own estate, but gives it for cerrain 
tain purnnao^, somp of purpo-ies, and part of those purr»oses cannot be 

which caim« t be fulfilled, fulfilled, the fund, or so much of it as has not been 

exhaii^sted unon the objects con tern plati'd by the will, remains a part of the 
estate of the testator. 

Illustrations, 

(o.) A directs that his trustees shall invest a sum of money in a particular way, 
and shall pay the interest to his son for life, and at his death shall divide the principal 
am »ng elrld 'cn ; the son d’es without having ever had a child. The fund, after the 
son’s death, hel mgt? th tjje estate of the testator. 

A herjuoaths tVie residue of his estate to be div'dod equally among his 
daughters, witli a direction that they are to have the interest only during the'r lives, 
and that at their decoace the fund shall go to their children. The daughters have no 
children. The fund belongs to the estate of the testator. 


PART XVIII. 

Of Bequests to an Executor. 

128. If a legacy is bequeathed to a person who 
is named an exocufor of the will, he shall not take 
the legacy unless he proves the will or otherwise 
manifests an intention to act as executor. 

Illustration. 

A legacy is given to A, who is named an executor. A orders the funeral accord- 
ing to the directions contained in the will, and dies a few days after the testator, 
without having proved the will. A has manifested an intention to act as 
executor. 


Legatee named as exe- 
cutor cannot take unles'' he 
shews inceutiou to act as 
executor. 



470 


THE INDIAN SUCCESSION ACT. 


[Act X. 


PART XIX. 

Of Specific Legacies. 

129. Where a testator bequeaths to any person a specified part of his 
property, which is distinguished from all other parts 
Specific lygacy defined. property, the legacy is said to be specific. 

Illustrations, 

(a.) A bequeaths to B— 

“ the diamond-ring presented to him by C 
“ his gold chain 
“ a certain bale of wool 
“ a certain piece of cloth 

“ all his household goods, which shall be in or about his dwelling-house in 
M Street, in Calcutta, at the time of his death 
“the sum of 1,000 rupees in a certain chest 
“ the debt which B owes him 

“ all his bills, bonds and securities belonging to him, lying in his lodgings 
in Calcutta 

• “ all his furniture in his house in Calcutta 

“ all his goods on board a certain ship then lying in the river Hugh 
“ 2,000 rupees which he has in the hands of C 
“ the money due to him on the bond of D 
“ his mortgage on the Rampur factory 

“ one-half of the money owing to him on his mortgage of Rampur factory 
“ 1,000 rupees, being part of a debt due to him from C 
“his capital stock of 1,000/, in East India Stock 

“ his promissory notes of the Government of India for 10,000 rupees in their 
4 per cent, loan 

“ all such sums of money as his executors may, after his death, receive in 
respect of the debt due to him from the insolvent firm of D and Com- 
pany 

“ all the wine which he may have in his cellar at the time of his death 
“ such of his horses as B may select 
“ all his shares in the Bank of Bengal 

“ all the shares in the Bank of Bengal which hi may possess at the time of 
his death * 

“ all the money which he has in the per cent, loan of the Government of 
India 

“ all the Government-securities he shall be entitled to at the time of his 
decease.” 

Each of these legacies is specific. 

{b,') A having Government promissory notes for 10,000 rupees, bequeaths to his 
executors “ Government promissory notes for 10,000 rupees in trust to sell” for the 
benefit of B. 

The legacy is specific. 

(c.) A having property at Benares, and also in other places, bequeaths to B all 
his property at Benares. ^ 

The legacy is specific. 

(d,) A bequeaths to B — 

his houses in Calcutta ; 

his zemindar! of Rampur : 

his taluq of Ramnagar : 

his lease of the Indigo-factory of Salka : 

an annmty of 500 rupees out of the rents of his zamindari of W . 

A diracts his zemindari of X to be sold, and the proceeds to be invested for the 

benefit of B. 
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Each of these bequests is specific. 

(e.) A by his will charges his zamindari of Y with an annuity of 1,000 rupees 
to C during his life, and subject to this charge he bequeaths the zamindari to D. Each 
of these bequests is specific. 

(/.) A bequeaths a sum of money — 

to buy a house in Calcutta for B : 
to buy an estate in zila Faridpur for B : 
to buy a diamond-ring for B : 
to buy a horse for B : 

to be invested in shares in the Bank of Bengal for B : 
to be invested in Government securities for B. 

A bequeaths to B — 

“a diamond-ring 
“ a horse 

“ lOjOoO rupees worth of Government-securities 
“an annuity of 500 rupees 
“ 2,000 rupees, to be paid in cash 

“ so much money as will produce 5,000 rupees 4 per cent. Govern- 
ment-securities 

These bequests are not specific. 

(^.) A, having property in England and property in India, bequeaths a legacy to 
B, and directs that it shall be paid out of the property which he may leave in India. 
He also bequeaths a legacy to C, and directs that it shall be paid out of the property 
which he may leave in England. 

No one of these legacies is specific. 


Bequefit of a certain sum 
where stocks, &c., in which 
invested are described. 


130. Where a certain sum is bequeathed, the le- 
gacy is not specific merely because the stocks, funds 
or securities in which it is invested are described in 
the will. 


^ Illustration, 

A bequeaths to B — 

“ 10,000 rupees of his funded property 

“ 10,000 rupees of his property now invested in shares of the East 
Indian Railway Company 

“ 10,000 rupees, at present secured by mortgage of Rampur factory.” 

No one of these Jegacie^ is specific. 

131. Where a bequest is made in ge neral terms, of a certain amount 
of any kind of stock, the legacy is not specific mere- 
ly because the testator was, at the date of his will, 
possessed of stock of the specified kind, to 
au equal or greater amount than the amount 
bequeathed. 

Illustration, 

A bequeaths to B 5,000 rupees five per cent. Government-securities. A had at 
the date of the will five per cent. Government' securities for 5,000 rupees. 

The legacy is not specific. 

132. A money-legacy is not specific merely be- 
cause the will directs its pa} ment to be postponed 
until some part of the property of the testator shall 
have been reduced to a certain form, or remitted to 
a certain place. 


Bequest of stock where 
testator had, at date of 
will, equal or greater 
amount of stock of same 
kind. 


Bequest of money where 
not payable until part of 
testator’s property dispos- 
ed of in certain way. 


Illustration, 

A bequeaths to B 10,000 rupees, and directs that this legacy shall be paid as 
soon as A's property in India shall be realized in England. 

The legacy is not specific. 
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135, Where a will contains a bequest of the residue of the testator’s 
When enninf*rflted arti- pror>erty along with an enumeration of some irerns 
cles not deemed specifi- of property not previously beqnearhed, the articles 
cally bequeathed. enumerated shall not be deemed to be specifically 

beqnearhed. 

134. Where property is specifically bequeathed to two or more persons 
Ret'^ntion, in form, of succession, it shall be retained in the form in 
Bpecifio bequest several which the testator left it, although it may be of such 
persons in succession. ^ nature that its value is continually decreasing. 

Illustrations, 

(a.) A, having a lease of a house for a term of years, 15 of which were un- 
expired at the time of his death, has bequeathed the lease to B for his life, and after 
B’s death to C. B is to enjoy the property as A left it, although, if B lives for 15 
years, C can take nothing under the bequest. 

(b.) A, having an annuity during the life of B, bequeaths it to C for his life, 
and after C’s death, to D. C is to enjoy the annuity as A left it, although, if B 
dies before D, D can take nothing under the bequest. 


•135. Where property comprised in a bequest to two or more persons 
Sale and investment of successi*»n, is not specifically bequeathed, it shall, 
proceeds of i)ropt*rty be- in the absence of any direction to rhe contrary, be 
qu»‘athed to two nr more sold, arid the proceeds of the sale shall be invested 
^ 1 such securities as the iligh (Joiirt moy, bv any 

general rule to be made from time to time, authorize or direct, and the fund 
thus constituted shall be enjoyed by the successive legatees according to the 
terms of the will. 


Illustration, 

A, having a lease for a term of years, bequeaths “all his property” to B for life, 
and after B’s death, to C. The lease must be sold, and the proceeds invested as 
stat.ed in the text, and the annual income arising from the fund is to be paid to B 
for life. At B’s death the capital of the fund is to be paid to C. 


Where deficienev of as- 
sets tt) pav b'ijacies, spet'i- 
fic lejacv not to abate with 
getieral legacies. 


136. If there be a deficienev of assets to pav le- 
gacies, a specific legacy is HOC lia,bld to abate with 
the general legacies. 


PART XX. 

Of Demonstrative Legacies. 

137. Where a testator bequeaths a certain sum of money, or a certain 
. quantiry of any other commodity, and refers to a 

particular fund or stock so as to constirure the same 
the primary ^’und or stock out of which pa}mept is 
to be made, the legacy is said to be demonstrative. 

Explanation. — The distinction between a specific legacy and a demon- 
strative legacy consists in this, that 

where specified property is given to the legatee^ the legacy is specific 

wuere the legacy is directed to be paid out of specified* pfopi^rty it b 
demonstrative. 
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Illustrations, 

(a,) A bequeaths to B 1,000 rupees, being part of a debt, due to liim from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. 
The legacy to B is specific ; the legacy to C is demonstrative. 

{h,) A bequeaths to B — 

“ten bushels of the corn which shall grow in his field of Groenacre 
“80 chests of the indigo which shall be made at his factory of 
Rampur 

“10,000 rupees out of his five per cent, promissory notes of the 
Government of India 

an annuity of 500 rupees “from his funded property 

“1,000 rupees out of the sum of 2,000 rupees due lo him by C.” 

A bequeaths to B an annuity, and directs it to be paid out of the rents arising 
from his taluq of Ramnagar. 

A bequeaths to B — 

“10,000 rupees out of his estate at Ramnagar,” or charges it on his 
estate at Ramnagar : 

“10,000 rupees, being his share of the capital embarked in a certain 
business.” 

Each of these bequests is demonstrative. 


138. Where a portion of a fund is specifically bequeathed and a 
Order of poymeot wh.t, direct, d to be paid odt of the same fund, 

legacy directed to be paid the portion specifically bequeathed shall first be 
out of fund the subject of paid to the legatee, and 
specific legacy. be paid out of the 

SO far as the residue shall be deficient out of 
testator. 

Illusti'ation, 


the demonstrative legacy 
residue of the fund, and, 
the general assets of the 


A bequeaths to B 1,000 rupees, being part of a debt 
also bequeaths to C 1,000 rupees to be paid out of the 
The debt due to A from W is only 1,500 rupees ; of 
rupees belong to B, and 500 rupees are to be }>aid to C? 
rupees out of the general assets of the testator. 


due to him from W. He 
debt due to him from W. 
these 1,500 rupees, 1,000 
C is also to receive 500 


PART XXI. 

The Ademption of Legacies. 

139. If anything which has been specifically bequeathed does not 
Ademption explained. belong to the testator at the time of his death, or 
has been converted into property of a different kind, 
the legacy is adeemed ; that is, it cannot take effect by reason of the subject- 
matter having been withdray/n from the operation of the will. 

• 

Illustrations, 

(a,) A bequeaths to B — 

“the diamond-ring presented to him by C :” 

“his gold chain:” 

“a certain bale of wool 
“a certain piece of cloth 

“all his household-goods which shall be in or about hfs dwelling-house in 
M Street, in Calcutta, at the time of his death.” 

60 
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A. in his lifetime, 

sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 
Each of these legacies is adeemed. 

(i.) A bequeaths to B — 

“the sum of 1,000 rupees in a certain chest 
“all the horses in his stable.” 


At the death of A, no money is found in the chest, and no horses in the stable. 
The legacies are adeemed. 

(c.) A bequeaths to B certain bales of goods. A takes the goods with 
him on a voyage. The ship and goods are lost at sea, and A is drowned. 


The legacy is adeemed. 


140. A demonstrative legacy is not adeemed by reason that the 
property on which it is charged by the will does 
not exist at the time of death of the testator, or has 
been converted into property of a different kind; 
but it shall in such case be paid out of the general assets of the testator. 


Non-ademption of 
monsuative legacy. 


de- 


Ademption of specific be- 
quest of right to receive 
something from third 
party. 


141. Where the thing specifically bequeathed 
is the right to receive something of value from a 
third party, and the testator himself receives it, the 
bequest is adeemed. 

Illustrations. 


(a.) A bequeaths to B — 

“ the debt which C owes him 
“ 2,000 rupees which he has in the hands of D 
“ the money due to him on the bond of E 
“ his mortgage on the Rampur factory.” 

All these debts are extinguished in A’s lifetime, some with and some without his 
consent. 


All the legacies are adeemed. 


{h,') A bequeaths to B— 

^ “ his interest in certain policies of life assurance,” 

A in his lifetime receives the amount of the policies. The legacy is adeemed. 


Ademption pro tanto by 
testator 8 receipt of part of 
entire thing specifically 
bequeathed. 


142. The receipt by the testator of a part of an 
entire thing specifically bequeathed shall operate 
as an ademption of the legacy to the extent of the 
sum so received. 


Illustration. 


A bequeaths to B “ the debt due to him by C.” The debt amounts to 10,0d0 rupees. 
C pays to A 5,000 rupees, the one-half of the debt. The legacy is revoked by ademp- 
tion, so far as regards the 5,000 rupees received by A. 


143. If a portion of an entire fund or stock be specifically bequeathed, 
tlie receipt by the testator of a portion of the fund 
8trativ“!.^a^^recefp7!fr^^^^ operate as an ademption only to the 

^ of entire fund of extent of the amount SO received ; and the residue 
1 portion has been of the fund or Stock shall be applicable to the dis- 
w,ally bequeathed. charge of the specific legacy, 
demons 
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Illustration, 

A bequeaths’to B one-half of the sum of 10,000 rupees due to him from W. A in 
his lifetime receives 6,000 rupees, part of the 10,000 rupees. The 4,000 rupees which 
are due from W to A at the time of his death belong to B under the specific bequest, 

144. Where a portion of a fund is specifically bequeathed to one 
legatee, and a legacy charged on the same fund is 
bequeathed to another legatee; if the testator 
receives a portion of that fund, and the reinuinder 
of the fund is insufficient to pay both the specific 
and the demonstrative legacy, the specific legacy 

shall be paid first, and the residue (if any) of the 

fund shall be applied so far as it will extend in pay- 
ment of the demonstrative legacy, and the rest of the* 
demonstrative legacy shall be paid ouo of the general assets of the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him 

from W. He also bequeaths to C 1,000 rupees to be paid out of the debt, due to him 

from W. A afterwards receives 500 rupees, part of that debt, and dies leaving only 
1,500 rupees due to him from W. Of these 1,500 rupees, 1,000 rupees belong to 
B, and 500 rupees are to be paid to C. C is also to receive 500 rupees out of the 
general assets of the testator. 

Ademption where stock, 145 , Where stock which has been specifically 

do^not exist bequeathed does not exist at the testatoi’s death, 
death. the legacy is adeemed. 

Ilhistratian . 

A bequeaths to B— 

“ his capital stock of l.OOOZ. in East India Stock 

“his promissory notes of the Government of India for 10.000 rupees in 
their 4 per cent, loan.” 

A sells the stock and the notes. 

The legacies are adeemed. • 

. 146. Where stock which has been specifioallv 

wheresto'ck, ^’ecifically* bequeathed, does only in part exist at the tpstato/s 
bequeathed, exists in part death, the legacy is adeemed so far as regards tliat 
only at testator’s death. of the Stock which has ceased to exist. 


Order of payment where 
portion of fond specifical- 
ly bequeathed to one le- 
gatee, and legacy charged 
on same fund to another, 
and testator having re- 
ceived portion of that 
fund, remainder insuffi- 
cient to pay both legacies. 


Illustration. 

A bequeaths to B — 

“ his 10,000 rupees in the 5^ per cent, loan of the Government of India.” 
A sells one-half of his 10,000 rupees in the loan in question. 

One-half of the legacy is adeemed. 


Non-ademption of speci- 
fic bequest of goods de- 
scribed as connected w;th 
certain place, by reason of 
removal. 


147. A specific bequest of goods under a de- 
scription connecting them with a certain place, is 
not adeemed by reason that the^}^ have been 
removed from such place from any temporary cause, 
or by fraud, or without the knowledge or sanction 
of the testator. 


Illustrations. 

A bequeaths to B “all his household goods which shall be in or about his dwelling- 
house in Calcutta at the time of his death.” The goods are removed from the house 
to save them from fire. A dies before they are brought back. 
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A bequeaths to B “ all his household goods which shall be in or about his dwelling- 
house in Calcutta at the time of his death.” During A’s absence upon a journey, 
the whole of the goods are removed from the house. A dies without having sanctioned 
their removal. 

Neither of these legacies is adeemed. 

148. Tiie removal of the thing bequeathed from the place in which 
When removal of thiiv' Stated in the will to be situated, does not 

bequeathed does not cons- constitute an ademption, where the place is only 
titute ademption. referred to in order to complete the description of 

what the testator meant to bequeath. 

Illu,<trations, 


A bequeaths to B all the bills, bonds and other securities for money belonging to 
him then lying in his lodgings in CalcuUa. At the time of his death, these effects 
had been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture tlien in his house in Calcutta. The testator 
has a house at Calcutta and another at Chinsurah, in which he lives alternately, 
being possessed of one set of furniture only, which he removes with himself to each 
house. At the time of his death, the furniture is in the house at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then lying in the river 
Hugli. The goods are removed by A’s directions to a warehouse, in which they remain 
at the time of A’s death. 

No one of these legacies is revoked by ademption. 


149. Where the thing bequeathed is not the right to receive some- 
thing of value from a third person, but the money 
or other commodity which shall be received from 
the third person by the testator himself or by his 
representatives, the receipt of such sum of money or 
other commodity by the testator shall not constitute 
an ademption ; 

up with the general mass of his property, the legacy 


When thing bequeathed 
is a valuable to be received 
by testator from third 
person; and testator him- 
self, or his representative, 
receives it. 


IS 


but if he mixes it 
adeemed. 


Illustration, 


A bequeaths to B whatever sura may be received from his claim on C. A receives 
the whole of his claim on C, and sets it apart from the general mass of his property. 
The legacy is not adeemed. 

150. Where a thing specifically bequeathed undergoes a change between 
Change by operation o£ ^he date of the will and the testator’s death, and the 
law of subject of sp ecific change takes place by operation of law, or in the 
bequest between date of course of execution of the provisions of any legal 
will and testator s death. instrument under which the thing bequeathed was 
held, the legacy is not adeetned by reason of such change. 

Illustrations. 

A bequeaths to B “ all the money which he has in the per cent, loan of the 
Government of India.” 

The securities for the per cent, loan are converted during A’s lifetime into 5 
per cent, stock. 

A bequeaths to B the sum of 2,000/., invested in Consols in the names of trustees 
for A. 

The sum of 2,000/. is transferred by the trustees into A’s own name. 

A bequeaths to B the sum of 10,000 rupees in promissory notes of the Govern- 
ment of India which he has power, under his marriage settlement, to dispose of by 
will. Afterwards, in A’s lifetime, the fund is converted into Consols by virtue of an 
authority contained in the settlement. 

No one of these legacies has been adeemed. 
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151, Where a thing specifically bequeathed undergoes a change be- 
tween the date of the will and the testator’s death. 
Change of and the change takes place without the knowledge 

out testator s knowledge. . j 

or sanction of the testator, the legacy is not adeemed 
Illustration, 


A bequeaths to B “ all his 3 per cent. Consols.” The Consols are, without A’s 
knowledge, sold by his agent, and the proceeds converted into East India Stock. 
This legacy is not adeemed. 


Stock specifically be- 
queathed, lent to third 
party on condition that it 
be replaced. 


Stock specifically be- 
queathed, sold but replaced 
and belonging to testator 
at his death. 


152. Where stock which has been specifically 
bequeathed is lent to a third party on conditio^ 
that it shall be replaced, and it is replaced accord- 
ingly, the legacy is not adeemed. 

153. Where stock specifically bequeathed is sold, 
and an equal quantity of the same stock is after- 
wards purch.ised and belongs to the testator at his 
death, the legacy is not adeemed. 


PART rxii. 

Of the Payment of Liabilities in respect of the Subject of a 

Bequest. 

154. Where property specifically bequeathed is subject at the death 

Non-liability ot executor testat..r to any pledge, lien or incumbrance, 

to exonerate specific lega- created by the testator himself or by any person 
under whom he claims ; then, unless a contrary in- 
tention appears by the will, the legatee, if he accept the bequest, shall 
accept it subject to sucli pledge or incumbrance, and shall (as between him- 
self and the testator’s estate) be liable to make good the amount of such 
pledge or incumbrance. 

A contrary intention shall not be infeired •from any direction which 
the will may contain for the payment of the testator’s debts generally. 

Ex'plavatuhiT — A p^^iiodical payment in the nature of land-ueveiiue or 
in the nature of rent is not such au incumbrance as is contemplated by this 
section. 

Illustrations. 

(a.) A bequeaths to B the diamond-ring given him by C. At A’s death the 
ring is held in pawn by 1), to whom it has been pledged by A. It is the duty of A’s 
executors, if the state of the testator’s assets will allow them, to allow B to redeem 
the ring. 

(h.) A bequeaths to B a zamindari, which at A’s death is subject to a mortgage 
for 10,000 rupees, and the whole of the principal sum, together with interest to the 
amount of 1,000 rupees, is due at A’s death. B, if he accepts the bequest, accepts it 
subject to this charge,, and is liable, as between himself and xV’s estate, to pay the sum 
of 11,000 rupees thus due. 

Completion of testator’s 155. Where any thing is to be done to complete 
title to things bequeathed the testator’s title to the thing bequeathed, it is to 
to be at cost of his estate, testator’s estate. 

Illustrations, 

(a.) A, having contracted in general terms for the purchase of a piece of land at 
a certain price, bequeaths it to B, and dies before he has paid the purchase-money. 
The purchase-money must be made good out of A’s assets. 
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(A.) A> having contracted for the purchase of a piece of land for a certain sum 
of money, one-half of which is to be paid down, and the other half secured by mortgage 
of the land, bequeaths it to B, and dies before he has paid or secured any part of the 
purchase-money. One-half of the purchase-money must be paid out of a’s assets. 


156. Where there is a bequest of any interest in immoveable property, 
Exonemtion of legatee’s respect of which payment in the nature of land- 


revenue or in the nature of rent has to be made 
periodically, the estate of the testator shall (as be- 
tween such estate and the legatee) make good such 
payments or a proportion of them up to the day of bis death. 


immoveable property for 
which land-reveuue or 
rent payable periodically. 


Illustration, 


A bequeaths to B a house, in respect of which 365 rupees are payable annually 
by way of rent, a pays his rent at the usual time, and dies 25 days after, a’s estate 
shall make good 25 rupees in respect of the rent. 

157. In the absence of any direction in the will, where there is a spe- 
Exoneration of specific bequest of stock in a Joint Stock Company, if 

legatee’s stock in. Joint any call or other payment is due from the testator 
Stock Company. time of his death in respect of such stock, 

such .call or payment shall, as between the testator's estate and the legatee, 
be borne by such estate ; 

but if any call or other payment shall, after the testator's death, be- 
come due in respect of such stock, the same shall, as between the testator's 
estate and the legatee, be borne by the legatee if he accept the bequest. 

Illustrations, 


(a,) A bequeathed to B his shares in a certain railway. At A's death there 
was due from him the sum of 5/. in respect of each share, being the amount of a call 
which had been duly made, and the sum of 5s. in respect of each share, being the 
amount of interest which had accrued due in respect of the call. These payments 
must be borne by A’s estate. 

(b,) A has agreed to take 50 shares in an intended Joint Stock Coin 2 >any, and 
has contracted to pay up bl. in respect of each share, which sum must be paid before 
his title to the shares can be completed. A bequeaths these shares to B. The estate 
of A must make good the payments which were necessary to complete A’s title. 

(c.) , A bequeatlis to B liis shares in a certain railway. B accepts the legacy. 
After A’s death, a call is made in respect of the shares. B must pay the call. 

(d.) A bequeatlis to B his shares in a Joint Stock Company. B accepts the 
bequest. Afterwards the affairs of the Company are wound up, and each shareholder 
is called upon for contribution. The amount of the contribution must be borne by 
the legatee. 

(«.) A is the owner of ten shares in a Railway Company. At a meeting held 
during his lifetime a call is made of 3/. per share, payable by three instalments. A 
bequeaths his shares to B, and dies between the day fixed for the payment of the first 
and the day fixed for the payment of the second instalment, and without having paid 
the first instalment. A’s estate must pay the first instalment, and B, if he accepts 
the legacy, must pay the remaining instalments. 


PART XXIII. 

Of Bequests of Things described in general Terms. 

158. If there be a bequest of something described in general terras. 
Bequest of thing descri- the executor must purchase for the legatee what 
bed in general tcrmi. may reasonably be considered to answer the des- 

cription. 
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Illustrations, 

(a,) A bequeaths to B a pair of carriage-horses, or a diamond-ring. The exe- 
cutor must provide the legatee with such articles, if the state of the assets will allow 
it. 

(b,) A bequeaths to B “A/s pair of carriage-horses.” A had no carriage- horses 
at the time of his death. The legacy fails. 


PART XXIV. 

Of Bequests of the Interest or Produce of a Fund. 

159. Where the interest or produce of a fund is bequeathed to any 
Bequest of interest or person, and the will affords no indication of an in- 
produce of fund. tention that the enjoyment of the bequest should be 

of limited duration, the principal as well as the interest shall belong to the 
legatee. 

Illustrations, 

(a.) A bequeaths to B the interest of his five per cent, promissory notes of the 
Government of India. There is no other clause in the will affecting those securities. 
B is entitled to A’s five per cent, promissory notes of the Government of India. 

(6.) A bequeaths the interest of his 5^ per cent, promissory notes of the Govern- 
ment of India to B for his life, and after his death to C. B is entitled to the interest 
of the notes during his life ; and C is entitled to the notes upon B’s death. 

(c.) A bequeaths to B the rents of his lands at X. B is<entitled to the lands. 


PART XXV. 

Of Bequests of Annuities. 

160. Where an annuity is created by will, the legatee is entitled to 
Annuity created by will receive it for his life only, unless a contrary inten- 

payable for life only, un- tion appears by the will. And this rule shall not be 
^^^rs°b°^wul intention ap- varied by the circumstance that the annuity is di- 
pears y wi , ^ r^cted to be paid out of the property generally, or 

that a sum of money Is bequeathed to be invested in the purchase of it. 

Illustrations, 

(a.) A bequeaths to B 500 rupees a year, 
ceive the annual sum of 500 rupees. 

(6.) A bequeaths to B the sum of 500 rupees monthly, 
his life to receive the sum of 500 rupees every month. 

(c.) A bequeaths an annuity of 500 rupees to B for life, and on B’s death to 
C. B is entitled to an annuity of 500 rupees during his life. C, if he survives B, 
is entitled to an annuity of 500 rupees from B's death until his own death. 

161. Where the will directs that an annuity shall be provided for any 

Period of vesting where t*’® proceeds of property, or out of 

property generally, or where money is bequeathed 
to be invested in the purchase of any annuity for 
any person, on the testator's death the legacy vests 
in interest in the legatee, and he is entitled at his 
option to have an annuity purchased for him, or to 
receive the money apuropriuted for that purpose 
by the will. 


B is entitled during his life to re- 
B is entitled during 


will directs that annuity 
be provided out of pro- 
ceeds of property, or out 
of property generally, or 
where money bequeathed 
to be invested in purchase 
•of annuity. 
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Illustrations. 

(a.) A by his will directs that his executors shall out of his property purchase 
an annuity of 1,000 rupees for B. B is entitled at his option to have annuity yf 

1,000 rupees for his life purchased for him, or to receive such a sum as will be 
sufficient for the purchase of such an annuity. 

(5.) A bequeaths a fund to B for his life, and directs that after B’s death it 
shall be laid out in the purcluse of an annuity for C. B and C survive the 
testator. C dies in B’s lifetime. On B’s death the fund belongs to the representative 
of C. 


162. Where an annuity is bequeathed, but the assets of the testator 

Abatement of annuity. are not sufficic.t to pay all the legacies given by 
the will, the annuity shall abate in the same pro- 
portion as the other pecuniary legacies given by the will. 


163. Where there 

Where gift of annuity, 
and residuary gift, whole 
annuity to be first satis- 
fied. 


is a gift of an annuity and a residuary gift, the 
whole of the annuity is to be satisfied before any 
part of the residue is paid to the residuary legatee, 
and, if necessary, the capital of the testator^s estate 
shall be applied for that purpose. 


PART XXVI. 

Of Legacies to Creditors and Portioners. 

164. Where a debtor bequeaths a legacy to his creditor, and it docs 
Creditor prma fade appear from the will that the legacy is meant 

entitled to legacy as well as a satisfaction of the debt, the creditor shall be 
entitled to the legacy as^^well as to the amount of 
the debt. 

165. Where a parent who is under obligation by contract to provide 
Child prinm facie en- ^ portion for a child, fails to do so, and afterwards 

titled to legacy as well as bequeaths a legacy to the child, and does not inti- 
portion. mate by his will that the tegacy is meant as a satis- 

faction of the portion, the child shall be entitled to receive the legacy as 
well us the portion. 

1 Uustration, 

A, by articles entered into in contemplation of his marriage with B, covenanted 
that he would pay to each of the daughters of the intended marriage a portion of 

20,000 rupees on her marriage. This covenant having been broken, A bequeaths 

20,000 rupees to each of the married daughters of himself and B. The legatees are 
entitled to the benefit of this bequest in addition to their portions. 

166. No bequest shall be ^wholly or partially adeemed by a subse - 
No ademption by subse- quent provision made by settlement or otherwise 

qnent provision for legatee, for the legatee. 

Illustrations. 

(a.) A bequeaths 20,000 rupees to his son B. He afterwards gives to B the 
sum of 20,000 rupees. The legacy is not thereby adeemed. 

(5.) A bequeaths 40,000 rupees to B, his orphan-niece, whom he had brought 
up from her infancy. Afterwards, on the occasion of B’s marriage, A settles upon 
her the sum of 30,000 rupees. The legacy is not thereby diminished. 
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PART XXVII. 

Of Election. 

167. Where a man, by his will, professes to dispose of something 
Ci ream stances in which which he has DO right to dispose of, the person to 

election takes place. wiiom the thing belongs shall elect either to con- 

firm such disposition or to dissent from it, and in the latter case he shall 
give up any benefits which may have been provided for him bv the will. 

168. The interest so relinquished shall devolve as if it had not been 
Devolution of interest disnosed of by the will in favour of the legatee, 

relinquished by owner. subject, nevertheless, to the charge of making good 

to the disappointed legatee the amount or value of the gift attempted to 
be given to him by the will, 

169. This rule will apuly whether the testator does or does not be- 
Tostator’s bciiof as to his lieve that which he professes to dispose of bv his 

ownership immaterial. will to be his own. 

Illustrations, 

(a.) The farm of Sultanpur was the property of C. A bequeathed it to B, 
giving a legacy of 1,000 rupees to C. C has elected to retain his farm of Sultanpur, 
which is worth 800 rupees. C forfeits his legacy of 1,000 rupees, of which 800 rupees 
goes to B, and the remaining 200 rupees falls into the residuary bequest, or devolves 
according lo the rules of intestate succession, as the case may be. * 

(^.) A bequeaths an estate to B in case B’s elder brother (who is married and 
has children) shall leave no issue living at his death. A also bequeaths to C a jewel, 
which belongs to B. B must elect to give up the jewel, or to lose the estate. 

fc.) A bequeaths to B 1,000 rupees, and to C an estate which will, under a 
settlement, belong to B if his elder brother (who is married and has children) shall 
leave no issue living at his death. B must elect to give up the estate, or to lose the 
legacy. 

{d.) A, a person of the age of 18, domiciled in British India, but owning real 
property in England, to wliicli C is heir-at-law, bequeaths^a legacy to C, and, subject 
thereto'devises and bequeaths to B “ all his property, whatsoever and wlieresoev r,” 
and dies under 21... The realiproperty in England does not pass by the will. C may 
claim his legacy without giving up the real property in England. 

Bequest for man’s benefit 170. A bequest for a man’s benefit is, for the 

how regarded for purpose purpose of election, the same thing as a bequest 
of election. made to himself. 

Illustration, 

The farm of Sultanpur Khurd being the property of B, A bequeathed it to C ; 
and bequeathed another farm called Sultanpur Buzurg to his own executors, with a 
direction that it should be sold, and the proceeds applied in payment of B*s debts. B 
must elect whether he will abide by the will, or keep his farm of Sultanpur Khurd in 
opposition to it. 

Person derinn- benefit 171. A person taking no benefit directly under 

indirectly not put to elec- the will, but deriving a benefit under it indirectly, 
tion. is not put to his election. 

Illustration, 

The lands of Sultanpur are settled upon C for life, and after his death upon D, 
his only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to 0. G 
dies intestate, shortly after the testator, and without having made any election. D 
takes out administration to C, and as administrator elects on behalf of C’s estate to 

61 
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take under the will. In that capacity he receives the legacy of 1,000 rupees, and ac- 
counts to B for the rents of the lands of Sultanpur which accrued after the death of 
the testator and before the death of C. In his individual character be retains the 
lands of Sultanpur in opposition to the will. 

Person faking in indiri- 172 , A person who in bis individual capacity 
S r(jt*L"“chLarter a beneSSi under the will, may in another 

elect to take in opposition, character elect to take in opposition to the will. 

Illustration, 

The estate of Sultanpur is settled upon A for life, and after his death upon B, 
A leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to C, 
who is B’s only child, B dies intestate, shortly after the testator, without having 
made an election. C takes out administration to B, and as administrator elects to 
keep the estate of Sultanpur in opposition to the will, and to relinquish the legacy of 
2,000 rupees. C may do this, and yet claim his legacy of 1,000 rupees under the 
will. 

Exception to the six last Rules . — Where a particular gift is expressed 
in the will to be in lieu of something belonging to the legatee, which is 
also in terms disposed of by the will, if the legatee claims that thing, he 
must relinquish the particular gift, but he is not bound to relinquish any 
other beneht given to him by the will. 

Illustration, 

Under A^s marriage-settlement his wife is entitled, if she survives him, to the 
enjoyment of the estate of Sultanpur during her life. 

A by his will bequeaths to his wife an annuity of 2,0001, during her life, in lieu 
of her interest in the estate of Sultanpur, which estate he bequeaths to his son. He 
also gives his wife a legacy of 1,000/. The widow elects to take what she is entitled 
to under the settlement. She is bound to relinquish the annuity, but not the legacy 
of 1,000/. 

173. Acceptance of a benefit given by the will constitutes an election 
When acceptance of bene- by the legatee to take under the will if he has 

fit given by will conatitu- Knowledge ot his right to elect, and of those cir- 
tes election to take under cumstances which would influence the judgment of 
a reasonable man in making aa election, or if he 
waives inquiry into the circumstances. 

Illustrations, 

(a.) A is owner of an estate called Sultanpur Khurd, and has a life-interest in 
another estate called Sultanpur Buzurg, to which, upon his death, his son B will be 
absolutely entitled. The will of A gives the estate of Sultanpur Khurd to B, and the 
estate of Sultanpur Buzurg to C. B, in ignorance of his own right to 4he estate of 
Sultanpur Buzurg, allows C to take possession of it, and enters into possession of the 
estate of Sultanpur Khurd. B has not confirmed the bequest of Sultanpur Buzurg to C, 

(3.) B, the eldest son of A, is the possessor of an estate called Sultanpur. A 
bequeaths Sultanpur to C, and to B the residue of A’s property. B, having been in- 
formed by A’s executors that residue will amount to 5,000 rupees, allows C to take 
possession of Sultanpur. He afterwards discovers that the residue does not amount to 
more than 500 rupees. B has not confirmed the bequest o-f the estate o-f Sultanpur to C. 

174 . Such knowledge or waiver of inquiry shall, in the absence of 
Presumption arising from evidence to the Contrary, be presumed if the lega- 

enjoyment by legatee for tee has enjoyed for two years the benefits provided 
two years, ^vithout doing any act to express 

dissent. 
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175. Such knowledge or waiver of inquiry may be inferred from any 
Confirmation of bequest act of the legatee which renders it impossible to 

by act of legatee. place the persons interested in the subject-matter 

of the bequest in the same condition as if such act had not been done. 

Illustration, 

A bequeaths to B an estate to which C is entitled, and to C a coal-mine. C takes 
possession of the mine, and exhausts it. He lias thereby confirmed the bequest of the 
estate to B. 

176. If the legatee shall not, within one year after the death of the 
When testator’s repre- testator, signify to the testators representatives his 

sentatives may call upon intention to confirm or to dissent from the will, the 
legatee to elect. representatives shall, upon the expiration of that 

period, require him to make his election ; 

and if he does not comply with such requisition within a rea-^onable 

^ time after he has received it, he shall be deemed to 

Effect of non-oompliance. , n -n 

have elected to confirm the will. 

177. In case of disability the election shall be postponed until the 
Postponement of election disability ceases, or until the election shall be made 

in case ol disability. by Some competent authority. 


PART XXVIII. 


Of Gifts in Contemplation of Death. 


178, A man may dispose, by gift made in con- 
templation of death, of any moveable property 
which he could dispose of by will. 

A gift is said to be made in contemplation of death where a man who 
When gift eaid to be expects to die shortly of his illness, deliver 

' to another the possession of any moveable property 
to keep as a gift in case the donor shall die of that 
illness. • 

Such a gift may be resumed by the giver. 

*It does not take effect if he recovers from the ill- 
ness during which it was made ; nor if he survives 
the person to whom it was made. 


Property transferable by 
gift made in contemplation 
of death. 


made in contemplation of 
doath. 


Such gift resumable. 

•• % 

When it fails. 


Illustrations, 

(a,) A being ill, and in expectation of death, delivers to B, to be retained 
by him in case of A’s death — 
a wacth : 

a bond granted by C to A : 
a bank-note : 

a promissory note of the Government of India endorsed in blank : 
a bill of exchange endorsed in blank : 
certain iportgage-deeds. 

A dies of the illness during which he delivered these articles, 

B is entitled to — 

the watch : 

the debt secured by C’s bond : 
the bank-note : 

the promissory note of the Government of India \ 

the bill of exchange : 

the money secured by the mortgage-deeds. 
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(5.) A being ill, and in expectation of death, delivers to B the key of a trunk, 
or the key of a warehouse in which goods of bulk belonging to A are deposited, with 
the intention of giving him the control over the contents of the trunk, or over the 
deposited go(»ds, ahd desires him to keep them in case of A’s death. A dies of the 
illness during which he delivered these articles. B is entitled to the trunk and its 
contents, or to A’s goods of bulk in the warehouse. 

(c.) A being ill, and in expectation of death, puts aside certain articles in 
separate parcels, and marks upon the parcels respectively the names of Band C. ,The 
parcels are not delivered during the life of A. A dies of the illness during which he 
set aside the parcels. B and C are not entitled to the contents of the parcels. 


PART XXIX.. 


Of Grant of Probate and Letters of Administration. 


179. The executor or administrator, as the case may be, of a deceased 
Character and property person, is his legal representative for all purposes, 
of executor or administra- and all the property of the deceased person vests 
tor as such. 0^3 such. 


180. When a will has been proved and deposited in a Court of com- 
Administration with jurisdiction, situated bevond the limits of 

copy annexed of authenti- rrovince, whether in the British dominions, or 

cated copy of will proved i i a foreign country, and a properly authenticated 
copy of the will is produced, letters of administra- 
tion may be granted with a copy of such copy annexed. 

181. Probate can be granted only to an executor 
appointed by the will. 

182. The appointment may be express or by 
necessary implication. 


Probate only to appoint- 
ed executor. 


Appointment 

implied. 


express or 


Illustrations, 

(a.) A wills that C be his executor if B will not ; B is appointed executor by 
implication. 

(h.') A gives a legacy to B and several legacies to other persons, among the rest 
fo his daughter-in-law, C, and adds, “but should the within-named C be not living, I 
do. constitute and appoint B my whole and sole executrix.” C is appointed executrix 
by implication. 

(c.) A appoints several persons executors of his will and codicils, and his 
nephew residuary legatee, and in another codicil are these words : — “ I appoint my 
nephew my residuary legatee to discharge all lawful demands against my will and codicils, 
signed of different dates.” The nephew is appointed an executor by implication. 


183. Probate cannot be granted to any person who is a minor or is of 


Persons to whom pro- 
bate cannot be granted. 


unsound mind, nor to a married woman without 
the previous consent of her husband. 


Grant of probate to 
several executors simnlta- 
neously or at different 
times. 


184. When several executori# are appointed, pro- 
bate may be granted to them all simultaneously or 
at different times. 


Illustration, 

A is an executor of B’s will by express appointpient, and C an executor of it by 
implication. Probate may be granted to A a-nd C at the same time, or to A first and 
then to C, or to C first and then to A. 
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185. If a codicil be discovered a^ter the grant of probate, a separate 
probate of pr<^bate of that codicil may be granted to the exe- 


Sel^arate 

codicil discovered 
grant of probate. 


after cutor, if it in no way repeals the appointment of 
executors made by the will. 

If different executors are appointed by the codicil, 
the probate of the will must be revoked, and a new 
probate granted of the will and the codicil to- 
gether. 

186. When probate has been granted to several executors, and one of 
tliem dies, the entire representation of the testator 
accrues to the surviving executor or executors. 

No right as executor or legatee can be established in any Cour^ 
of Justice, unless a Court of competent jurisdiction 
within the Province shall have granted probate of 
the will under which the right is claimed, or shall 
have granted letters of administration under the one-hundrea and eightieth 
flection. 

188. Probate of a will when granted establishes the will from the 
death of the testator, and renders valid all inter- 
mediate acts of the executor as such. 


Procedure when differ- 
ent executors appointed 
by codicil. 


Accrual of representa- 
tion to surviving executor. 


187. 


Right as executor or 
legatee when established. 


Effect of probate. 


Effect of letters of ad 
ministration. 


To whom adiriinistra- Let ters of administration*cannot be granted 

Uon may not be grantod. to any person who is a minor or is of unsound mind, 
nor to a married woman without the previous consent of her husband. 

190. No right to any part of the property of a person who has died 

Ri-ht to i(,testntc-'s pro- c.iti he established in any Court of Justice, 

perty whei' estublibhe.l. unless letteis of administration have first been 
granted by a Court of competent jurisdiction. 

191. Letters of administration entitle the administrator to all rights 
belonging to the intestate ,as effectually as if ^he 
administration had been granted at the moment 
^ter his death. 

192. Letters of administration do not render valid any intermediate 
Acts not validated by acts of the administrator tending to the diminution 

administratiou. damage of the intestate’s estate. 

193. When a person appointed an executor has not renounced the 
Grant of administration executorship, letters of administration shall not be 

where executor has not granted to any other person until a citation has 
renounced. been issued, calling upon the executor to accept or 

renounce his executorship ; 

except that, whep one or more of several executors have proved a will, 
j the Court may, on the death of the survivor of those 
xcep ion. hsiVQ proved, grant letters of administration 

without citing those who have not proved. 

194. The renunciation may be made orally in the presence of the 

Form and effect of re- ^ by the person renoun- 

nunciation of executorship. when made shall preclude him from ever 

thereafter applying for probate of the will appoint- 
ing him executor. 



486 


THE INDIAN SUCCESSION ACT. 


[Act X, 


195. If th6 executor renounce, or fail to accept the executorship 
Procedure where execu- within the time limited for the acceptance or refusal 
tor renounces or fails to thereof, the will may be proved and letters of ad- 
accept within time limited. ministration with a copy of the will annexed may 

be granted to the person who would be entitled to administration in case 
of intestacy. 


196. When the deceased has made a will, but has not appointed an 
Grant of administration executor, or 

to universal or residuary when he has appointed an executor who is legally 
incapable or refuses to act, or has died before the 
testator, or before he has proved the will, or 

when the executor dies after having proved the will but before he has 
administered all the estate of the deceased ; 


an universal or a residuary legatee may be admitted to prove the will, 
and letters of administration with the will annexed may be granted to him 
of the whole estate, or of so much thereof as may be unadministered. 

197. When a residuary legatee who has a beneficial interest survives the 
Plight to administration testator, but dies before the estate has been fully 
of representative of de- administered, his representative has the same right 
ceased residuary legatee. administration with the will annexed as such re- 


siduary legatee. 

198. When there is no executor and no residuary legatee or represen- 
Grant of administration tative of a residuary legatee, or he declines or is in- 

where. no executor, nor re- capable to act, or cannot be found, the person or 
siduary legatee, nor repre- persons who would be entitled to the administration 
sen a ive o sue ega ee. estate of the deceased if he had died intestate, 

or any other legatee having a beneficial interest, or a creditor, may be ad- 
mitted to prove the will, and letters of administration may be granted to him 
or them according!}’. 

199. Letteis of administration with the will annexed shall not be 
Citation before grant of g’-anted to any legatee other than an universal or a 


administration to legatee 
other than universal or 
residuary. 


residuary legatee, until a citation has been issued 
and published in the manner hereinjE^fter mentioned, 
calling on the next-of-kin to accept or refuse letters 
of administration. 


200. When the deceased has died intestate, those who are connected 
Order in which connec- with him either by marriage or by consanguinity, are 
tions entitled to admi- entitled to obtain letters of administration of bis 

estate and effects in the order and according to 
the rules hereinafter stated. 


201. If the deceased has left a widow, administration shall be granted 
Administration to widow to the widow unless the Court shall see cause to ex- 
unless Court see cause to elude her, either on the ground of some personal 
exclude her. disqualification, or because she- has no interest in 

the estate of the deceased. 


Illustration$, 


(a.) The widow is a lunatic, or has committed adultery, or has been barred by 
her marriage-settlement of all interest in her husband’s estate ; there is cause for 
excluding her from the administration. 

(b,) The widow has married again since the decease ef her husband j this is not 
good cause for her exclusion. 
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202. If the Judge think proper, he may associate any person or per- 
Association with widow sons with the widow in the administration, who 

in administration. would be entitled solely to the administration if 

there were no widow. 

203. If there be no widow, or if the Court see cause to exclude the 
Administration where no widow, it shall commit the administration to the 

widow pr widow excluded. person or persons who would be beneficially entitled 
to the estate according to the rules for the distribution of an intestate's 
estate ; 

provided that, when the mother of the deceased shall be one of the 
class of persons so entitled, she shall be solely en- 
titled to administration. 


Title of kindred to ad- 
ministration. 


204. Those who stand in equal degree of kindred 
to the deceased, are equally entitled to administra- 
tion. 


Right Ot widower to ad- 205. The hnsband, surviving his wife, has the 
ministration of wife’s same right of administration of her estate as the 
estate. widow has in respect of the estate of her husband. 

206. When there is no person connected with the deceased by inarri- 
Grant of administration age or consanguinity who is entitled to le'tters ofad- 
to creditor. ministration, and willing to act, they may be grant- 

ed to a creditor. 


207. Where the deceased has left property in British India, letters of 
Administration where administration must be granted according to the 
property left in British foregoing rules, although he may have been a domi- 
ciled inhabitant of a country in which the law re- 
lating to testate and intestate succession differs from the law of British 
India. 


PART XXX. 


Of limited Grants. 

' (a) fjfrants limited in Duration, 

208. When the will has been lost or mislaid since the testator s death, 
Probate of copy or draft or has been destroyed by wrong or accident and not 

of lost will. by any act of the testator, and a copy or the draft of 

the will has been preserved, probate may be granted of such copy or draft, 
limited until the original or a properly authenticated copy of it be pro- 
duced. 

209. When the will has been lost or destroyed and no copy has been 
made nor the draft preserved, probate may be 
granted of its contents, if they can be established 
by evidence. 

will is in the possession of a person residing out of 
the Province in which application for probate is 
made, who has refused or neglected to deliver it up, 
but a copy has been transmitted to the executor, and 
it is necessary for the interests of the estate that probate should bo granted 
without waiting for the arrival of the original, probate may be granted of 
the copy so transmitted, limited until the will o-r an authenticated copy of 
it be produced. 


Probate of contents 
lost or destroyed will. 


210. When 

Probate of copy 
original exists. 


of 

I 

4 

the 


where 
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211. Where no will of the deceased is forthcoming’, bnt there is reason 
Adminifltnitioa until to believe that there is a will in existence, letters of 

will produced. administration may be granted, limited until the 

will, or an authenticated copy of it, be produced. 

(h.) — Grants for the Use and Benefit of others having Right, 

212. When any executor is absent from the Province in which appli- 
Administration, with catioD is made, and there is no executor within the 

will annexed, to attorney Province willing to act, letters of administration, 
of absent executor. annexed, may be granted to the attor- 

ney of the absent executor, for the use and benefit of his principal, limited 
until he shall obtain probate or letters of administration granted to 
himself. 

, . . , ... 213. When any person to whom, if presentjet- 

Adrninistration, with will , • n ^ i * , 

annexed, to attorney of ters of administration With the will annexed might 

absent person, who, if be granted, is absent from the Province, letters of 
present, entitled administration with the will annexed may be 

toil minis ei. granted to his attorney, limited as above-mentioned. 

214. When a person entitled to administration in case of intestacy 

V I ninistration to attor- absent from the Province, and no person equally 
npy person enti- entitled is willing to act, letters of administration 

tied to adminis er in case may be granted to the atti^rney of the absent per- 
of intestacy. limited as before mentioned. 

215. When a minor is sole executor or sole residuary legatee, letters 
Administration during administration, with the will annexed, may be 

minority of sole executor granted to the legal guardian of such minor or to 
or residuary legatee. g^^[^ other person as t,he Coiirn shall think fit until 

the minor shall have completed the age of eighteen year'*, at which period 
and not before, probate of the will shall be granted to iiim. 

216. When there are two or more minor executors and no executor 
A I ministration during ^-ho has attained mujorirxr, or two or more residuary 

minority of several execu- legatees and no residuary legatee who has attained 
tors or residuary legatees. majority, the grant shall ‘be limited until One of 
them shall have completed the age -of eighteen years. • 

217. If a sole executor or a sole universal or residuary legatee, or a 
Administration for use per-’O" who would be solely entitled to the estate of 

and benefit of lunatic jus the intestate according to the rule for the distribu- 
habens, tion of intestates’ estates, be a lunatic, letters of 

administration, with or without the will annexed, as the case may be, shall 
be t^ranted to the person to whom the care of his esrat'^* has been committed 
by 'competent authority, or if there be no such person, to such other person 
as the Court may think fit to appoint, for the use and benefit of the lunatic 
until he shall become of sound mind. 

218. Pending any suit touching the validity of t*he will of a deceased 

Admiuistration person, or for obtaining or revoking any probate or 

lite, any grant of letters of administration, the Court 

may appoint an administrator of the estate of such deceased person, who 
shall have all the rights and powers of a general administrator, other than 
the right of distributing such esmte, and evciy such administrator 
shall be subject to the imuiediate cuutioi of the Court and shall act under 
its direction. 
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pose { 


Administration 
to a suit. 


limited 


(c.) For Special Purposes, 

219. If an executor be appointed for any limited purpose specified in 
the will, the probate shall be limited to that pur- 

? attorney to take 
administration on his behalf, the letters of admuuis- 
tration with the will annexed shall accordingly be limited. 

220. If an executor appointed generally give an authority to an 

AdminUtralion with the attorney to prove a will on his behalf, and the 

will arnexed limited to a authority is limited to a particular purpose, the 

particular purpose. letters of administration with the will annexed 

shall be limited accordingly. 

221. Where a person dies, leaving property of which he was the sole 

Administrution limited Of s'lrvivintr trustee, or in which he had no benefi- 

to prooertv in which a per- cial interest on his own account, and leaves no 

son has a beneficial interest, general representative, or one who is unable or 
unwilling to act as such, letters of administration, limited to such property, 
may be gratited to the person beneficially interested in the property, or to 
some other person on his behalf. 

222. When it necessary that the representative of a person degpased 
be made a party to a pending suit, andtJ?><r6^cutor 
or person entitled to administratioj/^ unable or 
unwilling to act, letters of administration may be 

granted to the nominee of a party in such suit, limited for the purpose 
of representing the deceased in the said suit, or in any other cause or suit 
which may be commenced in the same or in any other Court between the 
parties, or any other parties, touching the matters at issue in the said 
cause or suit, and until a final decree shall be made therein and carried 
into complete execution. 

223. If at the expiration of twelve months from the date of any 

. , . . ^ 4 . j I. probate or letters of administration, the executor 

the purpose of bec'oming a or administrator to whom the same has been grant- 
party to a suit to be brought ed is absent from the Province within which the 
against adriiinistrat^. Court that has granted the probati or letters of 

administration is SitcMrte, it shall be lawful for such Court to grant to a^y 
person whom it may think fit, letters of administration limited to the 
purpose of becoming and being made a party to a suit to be brought 
against the executor or administrator, and carrying the decree which may 
be made therein into effect. 

224. In any case in which it may appear nece.ssary for preserving the 

Administration limited property of a deceased person, the Court withia 
to collection and nreser- whose Qistnct any of the property is situate, may 
vation of deceased’s pro- grant to any person whom such Court may think 
fit, letters of administration limited to the collec- 
tion and preservatigA of the property of the deceased, and giving discharges 
for debts due to his estate, subject to the directions cf the Court. 

225. When a person has died intestate, or leaving a will of which 
there is no executor willing and competent to act, 
or where the executor shall, at the time of the 
death of such person, be resident out of the Pro- 
vince, and it shall appear to the Court to be neces- 
sary or convenient to appoint some person to ad- 
minister the estate, or any part thereof, other than 

69 


Appointment, as admi- 
nistrator, of person other 
than the one who under ordi- 
nary circamstances would 
be entitled to adwinis- 
tration. ' 
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the person who under ordinary circumstances would be entitled to a grant 
of administration, it shall be lawful for the Judge, in his discretion, having 
regard to consanguinity, amount of interest, the safety of the estate, and 
probability that it will be properly administered, to appoint such person 
as he shall think fit to be administrator, and fn every such case letters of 
administration may be limited or not as the Judge shall think fit. 


(cZ.) Grants loitk Exception, 

22G. Whenever the nature of the case requires that an exception be 
Probate or nilministra- made, probate of a will, or letters of administration 
lion with the will .innexed, with the will annexed, shall be granted subject to such 
subject to exception. exception 

227. Whenever the nature of the case requires that an exception be 
Administration with cx- made, letters of administration shall be granted, 
cpption. subject to such exception. 


(e) Grants of the Rest 

22<S. Whenever a grant, with exception, of probate or letters of 
administration, with or without the will annexed, 
tion'^of \\ic rest made, the person entitled to probate or 

administration of the remainder of the deceased’s 
estate may take a grant of probate or letters of administration, as the case 
may be, of the rest of the deceased’s estate. 

(/.) Grants of Effects iinadministered, 

220. If the executor to whom probate has boen granted have died 
(irant of cftccts unad* leaving a part of the testator’s estate unadminis- 
ministcred. tere*^^ a new representative may be appointed for 

the purpose of administering such part of the estate. 

230. In granting letters of administration of an estate not fully 
Rules !is to of a<l ministered, the Court shall be guided by the 

effects uuadministered. same rules as apply to original grants, and shall grant 
letters of administration to those persons only lo._,wh©mr original granta 
might have been made, 

J31. When a limited grant has expired by effluxion of time, or the 
, 1 - happening of the event or contingency on which it 

Administration when II h- , . o j 

mitod grant has expired, and was limited, and there IS Still some part of the de- 
tlit r' is still some p»it of ceascd’s estate unadministered, letters of administra- 
thc estate unadministorcd granted to those persons to whom ori- 

ginal grants might have been made. 

<g.) Alteration in Grants, 

232. Errors in names and descriptions, or in sVlting forth^the time 
What errors may be rec- and place of the deceased’s death, or the purpose in a 
tifted by tlie Court. limited grant, may be rectified by the Court, and the 

grant of probate or letters of adiniuistration may be altered and amended 
accordingly. 

283. If, after the grant of letters of administration with the will 
Procedure where codicil annexed, a codicil be discovered it may be added to 
discovered after grant of the grant on due proof and identification, and the 

altered and amended accordingly. 
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(ii,) Revocation of Gmnts. 

Kovocation or annul- 234. The grant of probato or letters of adminis- 
meat for just cause. tratii>n may be revoked or aDiiullod tor jusc cause. 

“Just cause.” Explanation . — Just cause is — 


Isf, that the proceedings^to obtain the grant were defective in sub- 
stance ; 

2nd, that the grant was obtained fraudulently by making a false sug- 
gestion, or by concealing from the Couit boniething material to the case ; 

orJ, that the giant was obtained by means of aii untrue allegation of 
a fact essential in point of law to justify the grant, though such allegation 
was made in ignorance or inadveitcutly 5 

4^/i, that the grant has become useless and inopeiative through circum- 
stances. 


*that a person to w'hom the grant wms made has wilfully and 
w’iihout reasonable cause omitted to exhibit an inventoiy or accouoL in ac- 
cordance with the provisions ot Fait 34 of this Act or has exhibited un der 
that Fcirt an inventory or account which is untrue in a material lespejj 


Illustrations.. 


00 

('') 

id) 


lur;^icfcion. 


The Court by which the grant was made had no juri^efcion. 

Tlie grant was made without citing parties who ought to have been cited, 
Tlie will of which probate was obtained was forged or revoked. 

A obtained letters of administration to the estate of B, as his window, 


hut it lias since transpired that she was never married to him, 

(/’) A has taken administration to the estate of B as if he had died intestate, 
but a will has since been discovered. 


(f ) Since probate was granted, a later will has been discovered. 

(J) Since probate was garnted, a codicil has been discovered, which revokes or 
adds to the appointment of executors under the will. 

(7i) The person to \^ioin probate was, or letters of administration were, granted 
has subsequently becouf^of unsound mind. 


PART XXXI. 

Of the Practice in granting and revoking Probates and 
Lettes of Administration. 

JurisdietJon of District , 235. The District Judge shall have jurisdiction 
Judge ia granting and re- in granting and revoking probate.s and letteis of 
Yoking i^robates, Ac., ^ administration in all cases within his district. 

235A.t The High Court may, from time to time, appoint such judicial 
Power to appoint Dele- officers withia any district as it think fit, to act 
gates of District Judge to for the District Judge as Delegates to grant probate 
deal with non-contentious and letters of administration in non-contentious cases, 
withia such local limits as it may from time to 
time prescribe. 


• Act V[ of 1889. 
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** Pijovided that, in the cajse of Hig^h Courts lot established by Royal 
Chaater, such appointment be made with the previous sanction of the Local 
Govern men t. 

Persons so appointed shall be called ^ District Delegates.* 

236. The district Judge shall have the like powers and authority ia 
Di8tri3t Judge’s powers elation to the granting of probate and letters of 

as to grant of probate and administration, and all matters connected therewith 
adainistratioa* vested in him in relation to any civil 

suit or proceeding depending in his Court. 

237. The District Judge may order any person to produce and bring 
District Judge may or- into Courc any paper or writing being or purporting 

d(ii person to produce test- to be testamentary, which may be bhown to be iu 
amentary papers. possession or under the coulral of such person ; 

and if it be not shown that any such paper or writing is in the pos- 
se?sion or under the control of sneh peisou, but there is reason to believe 
^♦bat he has the kn* wledge of any such paper or writing, the Court may 
direcn^^uch person to attend for the purpose of being examined respecting 
the same, 

\ 

and such per&^^ shall be bound to answer such questions as may be 
put to him by the Court, and, if so ordered, to produce and bring in such 

I mper or writing, and shall be subject to the like punishment under the 
Indian Penal Code, in case of default in not attending or in not answering 
such questions or not bringing in such paper or writing, as he would have 
been subject to in case he bud been a party to a suk, and^ had made such 
default, 

and the costs of th^ proceeding shall be in the discretion of the Judge. 

238. The proceedings of the Court of the District Judge in relation 
Proceedings of District fo granting of probate and letters of adminis- 
Judge’s Court in relation to tration shall, except as hereinafter otherwise provid- 
probate and administration, regulated SO far as thc ^eircuiUstances of the 

case will admit by the Code of Civil Procedure. 

239. Until probate be granted of the will of a deceased person, or an 
When and how District administrator of his estate be constituted, the Dis- 
judge o interfere for pro- trict Judge within whose jurisdiction any part of 
teotioa of property. property of the deceased person is situate, is 

authorized and required to interfere for the protection of such property, 
at the instance of any person claiming to he interested therein, and in all 
other cases where the Judge considers that the property incurs any risk of 
loss or damage ; and for that purpose, if he shall see fit, to appoint an officer 
to take and keep possession ot the property. ^ 

240. Probate of the will or letters of administration to the estate of 
When probate or admini- a deceased person may be granted by the District 
stration may be granted by Judge under the seal of his Court, if it shall appear 
District Judge. jjy a petition verified as hereinafter mentioned, of 

the person applying for the same, that the testator or intestate, as the case 
may be, at the time of his decease, had a fixed place of abode, or any pro* 
party, movable or immovable, within the jurisdiction of the Judge. 
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241. When the application is made to the Jnd^e of a District in 
Th.,po.al of npDlioation which the clcceasrd had no fixed abode nt, the time 
mrulo to Jndcrc of District f>l Ills death, it shall be in the discretion of the 
in which dccc.'isod had no Judge to refuse the application, if in his jadgrnfiit 
fixed abode. 'I- disposed of more justly or conveniently 

in another district, or where the application is for letters of administration, 
to grant them absolutely, or limited to the property within his own puis- 
diction. 


2MA.’' Probate and letters of administration mav, upon onnlication 
Prohnfc and letters of fer that purpose to any District Delegate, l>e gran ted 
adiniiiistiatioTi may he by him in any case in which there is no contention, 
in-aiitod hy Dc-Icgate. by petition (verified as hereinafter 

mentioned) that the testator or intestate, as the case may he, at th(‘ time 
of his death resided within the jurisdiction of such Delegate. 

242. Probate nr hdters of administration shall have effect over all 
eonclnKivono‘ 5=5 ot pro. the property and estate, moveable or imtnovoabh^.:^^® 
i).ifc or icte ‘IS of adminis- of tlie decased, throughout the Province in 
' the same is granted, and shall be con^IcisiVe as to 

the representative title against all debtors of the deceased, all persons 

holding property which belongs to him, and shall afford /ill indemnity to 
all d(^brors paying th-dr debts, and all persons delivering up such propertv 
TO the pt-'rson to wdiom such probate or letters of administration shall have 
graiirc d ' 

•f Pi .-\ '(]. d tiiat probates and icttr rs of adniinistrat ion granted bv a Ifigh 
of niimitpd pro- Conro after the first day of April, 1S75, sliall, unless 
oiff^ .VO, granted i^y otherwise directed by the grant, have lihe 
fljgh f'MPiT throughout the vyhole of British India. 

2l2xV.:J Whenever a grant of probate or letters of administration is 

T, -u;S"n«.ion „f >,.rNfi. ..P-f "ith .ucb effect as bist 
OHIO r)v Uj-ia Tonit oiant- aforesaid, the Registrar nr sucdi other nfficor as , he 
ip_r i)robci:‘C, ^cj.. to otii r High Court making the grant appoinrs in this bc- 
half shall send to each of the other High Courts 
a certificate to the following effect: — 

I, A. 5., Registrar \ov as the case may he\ of the High Court of Judi-^ 
caturo at [or the case may he], hereby ceriifv that on 

the day of 187 the High Court of Jndicatina' .at 

\ov as the case, may he] granted probate of the will [oy letters of 
administration of theiestate] of C. D., late of deceased, to 

E. F, of G H. of , and that such probate [oi’ 

letters] has [or havfj effect over all the property of the deceased througlp 
out the w^hole of British India; 

and such certificate shall be filed by the Higli Court receiving the same. 


♦ Act VI of issi 
i See. 2, Ant XI II 'll 1.7^ 
i Hcc. 3 Act XlJl lc*\ 
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The application for probate or letters of 'administration, if made 
(' Ilf i.i -w'lKss of appli- verified in the manner hereinafter mentioned, 

latioi, f.)i ],rohatt 3 or ad- shall be conclusive for the purpose of authorizing 
rniDi-tratiota. if properly the grant of probate or administration, ""and no such 
iniide and \^^nhed. grant shall be impeached by reason that the testator 

or intestate had no fixed place of abode, or no property within*" the district 
at the time of his death, unless by a proceeding to revoke the grant if ob- 
tained by a fraud upon the Court. 


2 IT 


214. 


for probate shall be made by a petition distinctly 
written in English or in the language in ordinary 
use in proceedings before the Court in which the 
application is made, with the will annexed, and stating 
tlio time of the testator's death, 


Application 

Pol it ion for probate. 




I, hat the writing annexed is his last will and testament; 

that it was duly executed, and 

'tr.- ho petitioner is the ‘executor therein named ; 

and in neWs^ion to these particulars, when the application is to the 
District Jinlgo, the petition shall further state that the deceased at the time 
f)f his death, h<ad his fixed place of abode, or had some property, moveable 
(^r immoveable, situate wdthin the jurisdiction of the Judge. 


^and wdien the application is to a District Delegate the petition shall 
state that the deceased at the time of his death resided within the juris- 
diction of such Delegate. 

245. In cases wherein the will is written in any language other than 
In wbni cases traiisia- English or than that in ordinary use in proceedings 
lion of u ill to be annexeni before the Court, there shall be a translation there- 
to petition. annexed to the petition, j?y u ^oranslator of the 

Couit. if the language be one for which a translator is appointed ; or if 
the will be in any other language, then by any person competent to 
\’orification of traiisia- translate the same, in which case such translation 
tion by person other than shall be verified by that person in the following 
Couit translator. manner : — 

“ I (^. B.) do declare that I read and perfectly understand the language 
and character of the original, and that the abpve is a true and accurate 
translation thereof." 


r 1 X. 246. Applications for letters of administration 

ruiministmtioii. ^ ^ made by petition distinctly written as afore- 

said, and stating 

the time and place of the deceased's death, 

the family or other relatives of the deceased, and their respective resi- 
donees the nght in nhich the petitioner claims, 


* Act Y1 of 1S81. 
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that the deceased left some property within the jurisdiction of the Dis- 
trict Judge * or District Delegate to whom the application is made, and 

the amount of assets, which are likely to come to the petitioner’s hands. 

^and when the application is to a District Delegate, the petition shall 
further state that the deceased at th^e time of his death resided within the 
jurisdiction of such Delegate, 


Additional statements 
in petition for probate, &c. 


24?6A.* Every person applying to a High Court for probate of a will 
or letters of administration of an estate, intended 
to have cftect throughout Brirtsh India, shall state 
in his petition, in addition to the matters respec- 
tively required by section 244 and section 24() of this Act, that to the best 
of his belief no application has been made to any other High Court 
for a probate of the same ,will or for letters of administration of the same 
estate, intended co have such effect as last aforesaid, 


or, where any such application has been made, the High Court 
which it was made, the person or persons by whom it was made, 
proceedings (if any) had thereon. ^ > ' 

And the High Court to which any application is mjjrfe under the pro- 
viso to section 242 of this Act may, if it think fit, reject the same. 

247. The petition for probate or letters of administration shall in 
for probate or casos be subscribed by the petitioner and his 
administration to be sign- pleader, if any, and shall be verified by the petitioner 
c(l and verified. following manner or to the like effect - 

“I (.4. B.), the petitioner in the tibovc petition, declare that what is 
stated therein is true to the best of rny information and belief.” 


Verification of petition 248. Where the applic.g^tion is for probate, the 
for probate, by one wit- petifion shall also bo verified by at least one of the 
ness to will. ^ ydtncsses to the will (when procurable), in the ro. in- 

ner to the effect fallowing : — 

I (C. 2).), one of the witnesses to the last will and testament of the 
testator mentioned in the above petition, declare that I was present and 
saw the said testator affix his signature (pr mark) thereto (as the ca.^e may 
be) {or that the said testator acknowledged the writing annexed to the 
above petition to be his last will and testament in my presence).” 


249. If any petition or declaration which is hereby required to be 
Punishment for false verified shall contain any averment which the per- 


averment in 
declaration. 


petition 


al^ 

f 


son making the verification knows or believes to be 
false, such person shall be subject to punishment 
according to the provisions of the law for the time being in force for the 
punishment of giving or fabricating false evidence. 


District Judge may exa- 
mine petitioner in person, 


250. In all cases it shall be lawful for the Dis- 
trict Judge or District Delegate if he shall think 
proper, 


♦ Act VI of 1881. 
t See. 1. Act XIII of 1875. 
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t(» ( Xiniiiue the petitiuner in per.^^on, upon oatli or solemn affirmaLion. 

aii<l 

, ,, to renuire ftirr her f \ icTmco.of t he (iue execMV.ioJi of 

fill (her evidence. .1 n i 1 < - t 1 ^ 

the will, (»r tho* of ihe petitioner to the ht'^ers 

of adminib’iration, as the case may be, and 

, . to is^iie citation.': euilino upon all I'ersou"’ claim 

fiiiU IS, su(; citations tu in- ■ . l *1 3 

f^pcct proceedings tlie estate of the ieceas- 

cd to come and .see the proceedings beiore the grant 
of probate or letters of admini.stratiom 


The citation shall be fixed up in some con.spicuoii^ part of the Court- 

, . house, and aDo in tiie office of rhe Collector of 'Jir 

PuliHeatien of citation. i'.- , • , 1 ti i i 3 1 

Jjistnct, and otherwise publudied or made known in 

such manner as the Judge or District De legate issuing the same may direct. 


Caveats against the grant of probate c,f administration may be 
lodged with the District Judge or a District Delegate ' 
imn’-i-r.u-iy on a.,y cuv.at being lodpd with any 
Ny Dnstnet Delcg.ato, ne shnll send a copy thmoot to tlw 

District Judge; akd immediately on a caveat being entered with the District 
Judge, a copy thcieof vshall be given to tlie Distiict Delegate, if any, within 
whose Jurisdiction it is alleged the d 'ceaseil n.sid-'d ai the time of jus ilentli. 
and to any other Judge or District Delegate to whom it mriy appear to the 
District Judge expedient to trausmi: the same. 

2o2. The caveat shall be to the following i • 


I'orm of caveat. 


day of 


“Let nothing be done in flu' muLtei of tlie ost'^tr 
of A. B., late of . deceased, who died on the 

without notice ro C. D. of 


20,*^ No proceeding shall be tak n on a petition for prob.atc or letters 
X f administialioii atter a caveat against the grant 

prececain*; taken oil peti- thereoi has been entered with tlu Judge ^ or oikcor 
lion until after notice to to whom the application has been made or notice 
ca\c.'itttr. has been given of its entry withjsome other DilogatCy 

until after such notice to the person by tvhom the same has been enterod as 
the Court shall think reasonable. 

* 25f)A. A District Delegate shall not grant probate or letterb of ad- 
I3istrict Dclcsratc when ministration in any case in which there is contention as 
not to tyrant probate or ad- to the grant or in which it os'he^wise appears to him 
ministration. probate or letters of administration ought not 

to be granted in his Court. 


Explanation . — By contontion is understood the appearance of any one 
in person, or by his recognis >d agent, or by a pleader duly|'appointod to act 
on his behalf, to oppose the proceeding. 


' Act VI i‘f 16 >l. 
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Procedure where there la 
contention, or District De- 
legate thinks j)robate or 
letters of administration 
should be refused in his 
Court. 


*253B. Ill every case in which there is no contention, but ifc appears to 
Power to transmit state- District Delegate doubtful whether the probate 
ment to District Judge in or letters of administration, should or should not be 
content/ where no granted, or when any question arises in relation to 
con en ion. grant, or application for the grant, of an}’ probata 

or letters of administration, the District Delegate may, if he think proper, 
transmit a statement of the matter in question to the District Judge, who 
may direct the District Delegate to proceed in the matter of the application, 
according to such instructions as to the Judge may seem necessary, or may 
forbid any further proceeding by the District Delegate in relation to the 
matter of such application, leaving the party applying for the grant in ques* 
tion to make application to the Judge. 

*2530. In every case in which there is contention, or the District 
Delegate is of opinion that the probate or letters of 
administration should be refused in his Court, the 
petition, with any documents that may have been 
filed therewith, shall be returned to the person by 
wlioni the application was made, in order that the 
same may be presented to the District Judge, unlcGC 
the District Delegate thinks it necessary for the purposes of justice, #4^ im- 
pound the same, which he is hereby authorized to do; and iq,.that case the 
same shall be sent by him to the District Judge. 

254. When it shall appear to the Judge or Diar^rict Delegate that 
probate of a will should be granted, he will grant 
the same under the seal of his Court iu manner 
following : — 

I, Judge of the District of (or Delegate appointed for 

„ - , ^ gi anting probate or letters of administration in 

[here insert the liinits oi the Delegates jurisdic- 
tion]) hereby make known that on the day of in the year 

the last w]]l of late of , a copy whereof is hereunto 

annexed, was proved and registered before me, and that administration 
of the property and credits of the said deceased, and in any way concerning 
his will, was granted to^ the executor in the said will named, he’f 

having undf=*riaken to administer the same and to make a full and true 
inventory of the said uropertv and credits and exhibit the same in this 
Court wiihin six months from the date of this grant or within such further 
time as the Court may from time to time appoint, and also to render to 
this Court a true account of the said property and credits within one year 
from the said date or within such further time as the Court may from 
lime to time appoint.” 

255. And wherever it shall appear to the District Judge or Distric6 
Grant of letters of ad- Delegate that letters of administration to the estate 

ministration to be unc^r of a persun deceased, with or without a copy of the 
seal of Court. ^ ^jj^g^ed, should be granted, he will grant the 

same under the aealTof his Court in manner following; — 

“ I, , Judge of the District of (or Delegate 

appointed for granting probate or letters of adminis- 
tration in [here insert the limits of the Delegate’s 
jurisdiction]) hereby make known that on the day of 

letters of administration (with or without the will annexed, as the case may 
he) of the property and credits of , late of , deceased, were 

granted to , the father (or as the case may be') of the deceased, 

• Aet VJ of 1881. 
t Act. VI of 1589, 


Grant of probate to be 
under seal of Court. 


Form of such grant. 
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Assignneat 

tration-boud. 


of ad minis- 


Time for graufc of pro- 
bate and admiuitration. 


he Laving undertaken to administer the same, and to make a full and true 
inventory of the said property and credits and exhibit the same in this Court within 
six months fr()m the date of this grant or within such further time as the Court may 
from time to time appoint, and also to render to this Court a true account of the 
said property and credits within one year from the same date or within such 
further time as the Court may from time to time appoint. 

256. Every person to vvhoni any grant of letters* of administration 

. is committed shall give a bond to the Judge of the 

minis ra ion- on . District Court to enure for the benefit of the Judge 

for the time being, with one or more surety or sureties, engaging fiir the 
due collection, getting in, and administering the estate of the deceased, 
which bond shall be in such form as the Judge shall from time to time by 
any general or special order direct. 

257. The Court may, on application made by petition and on being 
satisfied that the engagement of any such bond has 
not been kept, and upon such terms as to security, 
or providing that the money received be paid into 

Court, or otherwise as the Court may think fit, assign the same to some per- 
, his executors or administrators, who shall thereupon be; entitled to sue 
on uL^^ga^bond in his own name as if the same had been originally given 
to him insTt^i^ ot to the Judge of the Court; and shall be entitled to recover 
thereon as trus^^for all persona interested, the full amount recoverable in 
respect of any bi^ch thereof. 

258. No probite of a will shall be granted until after the expiration 
of seven clear days, and no letters of administration 
shall be granted until after the expiration of four- 
teen clear days, from the day of the testator or in- 
testate’s death. 

259. Every District Judge f or district Delegate shall file and pre- 

Filin*? of original wills original wills of which probate or letters of 

of whicli probate or ad- administration with the will annexed may be grant- 
miiii.dration with will aa- Jjioj among the records of his Court, until 

nexed granted. some public registry for wills is established ; and 

the Local Government shall make regulations for the preservation and in- 
spection of the wills so filed as aforesaid. 

260. After any grant of probate or letters of administration, no other 
Grantee o! probate or ad- than the Person to whom the same shall have been 

ministration alone to sue, granted shall have power to sue or prosecute any 
Ac., until same revoked. suit, or otherwise act as representative of the de- 
ceased, throughout the province in which the same may have been granted, 
until such probate or letters of administration shall have been recalled or 
revoked. 

261. In any case before the District Judge in which there is conten- 
tion, the proceed. pgA shall take^ as nearly as may be, 
the form of ,a lUiia'.ir suit, accArding to the provi- 
sions of the C*>de of Civil Piocedure, in which the 

petitioner for probate or letters of administration, as the case may be, shall 
be the plaintiff, and person who may have appeared as aforesaid to oppose 
the shall be the defendant. 

2G2. Where any probate is or letters of administration are revoked, 
Payment to executor or payments bona Jide made to any executor or 
fi<lir.:msi;rator before probate administrator under such probate or administration 
or Administ.at'oa revoked. before the revocation thereof shall, notwithstandieg 
such revocation, be a legal discharge to the person making the same ; 


Procedure in contentious 
cases. 


* Act VI of 1881. 

7 Act YX im 
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and the executor or administrator who shall have acted under any 
Right of such executor revoked probate or administration may retain 

or administrator to recoup and reimburse himself in respect of any payments 
himself. made by him, which the p irson to whom probate or 

letters of administration shall be afterwards granted might have lawfully made. 

263. Every order made by a District Judge by virtue of the powers 
Appeals from orders of hereby conferred upon him, shall be subject to ap- 

District Judge. peal to the High Court under the rules contained in 

the Code of Civil Procedure applicable to appeals. 

264. The High Court shall have concurrent jurisdictioii with the Dis- 
Concurrent jurisdiction tnct Judge in the exercise of all the powers hereby 

of High Court. conferred upon the District Judge. 


PART XXXII. 

Of Executors of their own Wrong. 

265. A person who intermeddles with the estate of the deceased^or 
Executor of hia own does any other act which belongs to the office of 

^rong. executor, while there is no rightful executor or ad- 

ministrator in existence, thereby makes himself an executor 9 f his own wrong. 

Exceptions. First — Intermeddling with tiie goods of^ the deceased for 
the purpose of preserving them, or providing for his funeral or for the imme- 
diate necessities of his family or property, does not make an executor of his 
own wrong. 

Second. — Dealing in the ordinary course of business with goods of the 
deceased received from another, does not make an executor of his own 
wrong. 

Illustrations. 

(a.') A sues or gives away or sells some of the goods of the deceased, or takes 
them to satisfy his own debt or legacy, or receives payment of the debts of the de- 
ceased. He is an executor of his own wrong. 

(h.') A haviDj^ been appointed agent by the deceased in his lifetime to collect his 
debts and sell - his goods^, continues to do so after he has become aware of his death. 
He is an executor of his own wrong in respect of acts done after he has becjme aware 
of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. He is an executor 
of his own wrong. 

266. When a person has so acted as to become an executor of his own 
Liability of executor of wrong, he is answerable to the rightful executor or 

his own wrong. administrator, or to any creditor or legatee of the 

deceased, to the extent of the assets which may have come to his hands, 
after deducting payments made to the rightful executor or administrator, 
and payments made ii a due course of administration. 


PARir XXXIII. 

Of the Powers of an Executor or Administrator. 

267. An executor or administrator has the same power to sue in 
In respect of cftuses of respect of all causes of action that survive the de* 
action surviving deceased, ceased, and to distrain for all rents due to him at the 
and rents due at death. time of his death, as the deceased had when living. 

63 
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268. All demands whatsoever and all rights to prosecute or defend 
^ u action or special proceeding, existing in favour 

V“tgata8t*de! of or against a person at the time of his decease, 
ceased, survive to and survive to and against his executors or administra* 
againat executor or admi- j except Causes of action for defamation, assault 

nistrator. defined in the Indian Penal Code, or other per- 

sonal injuries not causing the death of the party ; and except also cases 
where, after the death of the party, the relief sougnt could not be enjoyed, 
or granting it would be nugatory. 

lllusiratioTiB, 

(a.) A collision takes place on a railway in consequence of some neglect or de- 
fault of the officials, and a passenger is severely hurt, but not so as to cause death. 
He afterwards dies without having brought any action. The cause of action does 
not survive. 

(6.) A sues for divorce. A dies. The cause of action does not survive to his 
representative. 

rower of executor or 269. An executor or administrator has power to 
adhiinistTator to dispose dispose of the property of the deceased, either wholly 
of property. qj, ju manner as he may think fit. 

lllu&irations. 

( a.) The debased has made a specific bequest of part of his property. The exe- 
cutor, not having assented to the bequest, sells the subject of it. The sale is valid. 

(i.) The executor, in the exercise of his discretion, mortgages a part of the im- 
moveable estate of the deceased. The mortgage is valid. 

270. If an executor or administrator purchases, either directly or 
Purchase by executor or indirectly, any part of the property of the deceased, 

administrator of deceased’s the sale is voidable at the instance of any other per- 
property. interested in the property sold. 

271. When there are several executors or administrators, the powers 

Powers of several execu- ^1^® absence of any direction to the 

tors or administrators, contrary, be exercised by any one of them who has 
exerciseabie by one. proved the will or taken out administration. 

Illustrations, 

{a,) Ono of several executors has power to release a debt due to the deceased, 

(6.) One has power to surrender a lease. 

(c.) Ono has power to sell the property of the deceased, moveable or immoveable. 

{d,) One has power to assent to a legacy. 

(e.) One has power to endorse a promissory note payable to deceased. 

(f,) The will appoints A, B, C and D to be executors, and directs that two of 
them shall be a quorum. No act can be done by a single executor. 

Bumval of powers on 272. Upon the death of one or more of several 
death of one of several exe- executors or administrators, all the powers of the 
eutoTS or administrators. office become vested in the survivors or survivor. 

273. The administrator of effects unadministered has, with respect ta 
Powers of administrator such effects, the same powers as the original execu- 
ei effects unadministered. tor or administrator. 

Powers of administrator 274. An administrator during minority has all 
during minority. the powers of an ordinary administrator. 
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275. When probate or letters of administration have been granted to 
a married woman, she has all tho powers of an ordi- 
cJrU or executor or adiniuist.ator. 


CHAPTER XXXIV. 


Of the Duties op an Executor or Administrator. 

276. It is the duty of an executor to perform the funeral of the de- 
ceased in a manner suitable to his condition, if he 
As to deceased Sj^funeral. property sufficient for the purpose. 

277. (1) An executor or administrator shall, within six months from 

the grant of probate or letters of administration, 
Inventory and accoiint. withia such further time as the Court which 

granted the probate or letters may from time to time apfioint, exhibit in that 
Court an inventory containing a full and true estimatd* of all the property 
in possession, and all the credits, and also all the debts owing any person 
to which the executor or administrator is entitled in that character, and shall 
in like manner, withia one year from the grant or within such further time 
as the said Court may from time to time appoint, exhibit an account of the 
estate, showing the assets which have come to his hands and the manner in 
which they have been applied or disposed of. 

“ (2) The High Court may from time to time pr^cribo the form in 
which an inventory or account under this se:tion is to be exhibited. 

‘‘ (3) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally omits 
to comply with the requisition, he shall be deemed to have committed an 
offence under section 176 of the Indian Penal Code. 

“ (4) The exhibition of an intentionally false inventory or account under 
this section shall be deemed to be an offence under section 193 of that 
Code." 

277 A.* In all cases wheref a grant has been made of probate or letters 
Inventory to include administration intended to have effect throughout 
property in any part of the whole of British India, the executor, or adminis- 
British India. » • * t rator, to the effects of any person dying in British 

India and leaving property in more than one Province shall include in the 
inventory of the effects of the deceased his moveable or immoveable pro- 
perty situate in each of the Provinces : 

And the value of such property situate in the said Provinces, respec- 
tively, shall be separately stated in such inventory, and the probate or letters 
of administration shall be chargeable with a fee corresponding to the entire 
amount or value of the property affected thereby wheresoever situate within 
British India. 


278. 


As to property of, and 
debts owing to, deceased. 


The executor or administrator shall collect, with reasonable 
diligence, the property of the deceased and the 
debts that were due to him at the time of bis 
death. 


279. Funeral expenses to a reasonable amount, according to the 
Expenses to be paid be- degree and quality of the deceased, and death-bed 
fore all debts. charges,, including fees for medical attendance, and 


* Section 5, Act XIJI of 197^i 
t Act Yi Qf 
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board and lodging for one month previous to bis death, are to be paid 
before all debts. 

280. The expenses of obtaining probate of letters of administration, 
ExpcDBCB to be paid next including the costs incurred for or in respect of 

after such expenses. any judicial proceedings that may be necessary for 

administering the estate, are to be paid next after the funeral expenses 
and death- bed charges. 

281. Wages due for services rendered to the deceased within three 
Wages for certain servi- months next preceding his death by any laboojer, 

ees to be next paid, and artizau or domestic servant are next to be paid, 
then other debts. then the other debts of the deceased, 

282. Save as aforesaid, no creditor is to have a right of priority 
Save as aforesaid all ®ver another, by reason that his debt is secured 

debts to be paid equally by an instrument under sea), or on any other 
and rateably. ^ account. 

But the executor or administrator shall pay all such debts as he 
kn6ws of, including hia own, equally and rateably, as far as the assets of the 
deceased will extend. 

A r f domicile of the deceased was not in 

pro^rty* payment of British India, the application of his moveable pro- 
debts, where domicile not peity to the payment of his debts is to be regulated 
in British India. by the law of British India.* 

284. No creditor who has received payment of a part of his debt by 
Creditor paid in part un- virtue of the last preceding section shall be entitled 
dcr section 283 to bring to share in the proceeds of the immoveable estate 

deceased Unless he brings such payment into 
immoveable property, account for the benefit of the other creditors. 


Illustration, 


A dies, having his domicile in a country wheie instruments under seal hare 
priority over instruments not under seal, leaving moveable property to the value 
of 6,000 rupees, and immoveable property to the value of 10,000 rupees, debts on 
instruments under seal to the amount of 10,000 rupees, and debts on instruments 
not under seal to the same amount. The creditors holdihg instruments under seal 
receive half of their debts out of the proceeds of the movtable estate. The proceeds 
of the immoveable estate are to be applied in payment of the debts on instruments 
not under seal until one-half of such debts has been discharged. This will leave 
6,000 rupees, which are to be distributed rateably amongst all the creditors without 
distinction in proportion to the amount which may remain due to them. 


.X . V v, u , of every descriptioa must be paid 

286. If the estate of deceased is subject to any contingent liabilities, 
Bxeentor or iidmiiii.tr*- executor or administrator is not bound to pay 

tor not bound to pay leg*- any legacy without a sufficient indemnity to meet 
oiM without iudemnity. liabilities whenever they may become due. 

287. If the assets, after payment of debts, necessary expenses and 
Abatmaut of general specific legacies, are not sufficient to pay all the 

*HMee. general legacies in full, the latter shall abate or be 

diminished in equal proportions. 


.* Act VI of IW», 
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and the executor has no right to pay one legatee in preference to 
Executor not to pay one another, nor to retain any money on account of a 
legatee in preference to legacy to himself or to any person for whom he is a 
another. trustee. 


288. Where there is a specific legacy, and the assets are suflScient 
Non-abatement of speci- f®** the payment of debts and necessary expenses, 

fic legacy, when assets suf- the thing specified must be delivered to the legatee 
ficient to pay debts. ivithout any abatement. 

289. Where there is a demonstrative legacy, and the assets are suffi- 

Right under demouBtra- c*®"* paytneut of debts and necessary ex- 

live legacy, when a^^sets penses, the legatee has a preferential claim for 
sufficient to pay debts and payment of his legacy out of the fund from which 
necessary expenses. legacy is directed to be paid until such fund is 

exhausted, and if after the fund is exhausted, part of the legacy still remains 
unpaid, he is entitled to rank for the remainder against the general assets 
as for a legacy of the amount of such unpaid remainder. 

290. If the assets are not suflScient to answer the debts and the 


Beteable abatement of 
specific legacies. 


specific legacies, an abatement shall be made from 
the latter rateably in proportion to their respective 
amounts. 


Illustration. 


A has bequeathed to B a diamond-ring, valued at 600 rupees, and to C a horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator, 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
331-5-4 are to be paid to B, and rupees 666-10-8 to C. 

291. For the purpose of abatement, a legacy for life, a sum appro- 
Legacies treated as gen- priated by the will to produce an annuity, and the 
eral for purpose of abate- value of an anuuir\^ when no sum has been appro- 
priated to produce it, shall be treated as general 
legacies. 


PART XXXV. 

Of the Executor’s Assent to a Leoact. 

Assent necessary to com- 292. The assent of the executor is necessary to 
plete legatee’s title. complete a legatee’s title to his legacy. 

Illustrations, 

• 

(a.) A by his will bequeaths to B his Government paper, which is in deposit with 
the Bank of Bengal. The Bank has no authority to deliver the securities, nor B a 
right to take possession pf them, without the assent of the executor. 

(5.) A by his will has bequeathed to C his house in Calcutta in the tenancy of 
B. G is not entitled tcT receive the rents without the assent of the executor. 

293. The assent of the executor to a specific bequest shall be suflS- 
cient to divest his interest as executor therein, 
transfer the subject of the bequest to the 
legatee, unless the nature or the circumstances of 
the property require that it shall be transferred in a psu'ticular way. 

This assent may be verbal, and it may be either 
express or implied from the conduct of the executor. 


Nature of assent. 
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Illustrations, 

(a.) A horse is bequeathed. The executor requests the legatee to dispose of it, 
or a third party proposes to purchase the horse from the executor, and he directs him 
to apply to the legatee. Assent to the legacy is implied. 

(h,') The interest of a fund is directed by the will to be applied for the mainte- 
nance of tlie legatee during his minority. The executor commences so to apply it. 
This is an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to A, and after him toiB. The executor pays 
the interest of the fund to A, This is an implied assent to the bequest to B. 

(rf.) Executors die after paying all the debts of the testator, but before satis- 
faction of specific legacies. Assent to the legacies may be presumed. 

(e.) A person to whom a specific article has been bequeathed takes possession 
of it and retains it without any objection on the part of the executor. His assent 
may be presumed. 


294. 


Conditional assent. 


The assent of an executor to a legacy may be conditional, and 
if the condition be one which he has a right to 
enforce, and it is not performed, there is no assent. 


Illustrations, 

(ji.) A bequeaths to B his lands of Sultanpur, which at the date of the will, and 
at the death of A, were subject to a mortgage for 10,000 rupees. The executor assents 
to the bequest, on condition that B shall within a limited time pay the amount due 
on the mortgage at the testator s death. The amount is not paid. There is no assent, 
(Ik) The executor absents to a bequest on condition that the legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 


295. When the executor is a legatee, his assent to his own legacy 
is necessary to complete his title to it, in the same 
way as it is required w’^hen the bequest is to another 
person, and his assent may in like manner be ex- 
press or implied. 

Assent shall be implied if in his manner of administering the property 
he does any act which is referable .to his character 
of legatee and is not referable to his character of 
executor. 


Assent of executor to his 
own legacy. 


Implied assent. 


Illustration. 

An executor takes the rent of a house or the interest of Government-securities be- 
queathed to him, and applies it to his own use. This is assent. 

Effect of executor’s as 296, The assent of the executor to a legacy 
sent, gives effect to it from the death of the testator* 

Illustrations, 

(a.) A legatee sells his legacy before it is assented to by the executor. The exe- 
cutor's subsequent assent operates for the benefit of the purchaser, and completes his 
title to the legacy. 

(h,) A bequeaths 1,000 rupees to B with interest from his death. The 
executor does not assent to this legacy until the expiration of a year from A’s death. 
B is entitled to interest from the death of A. 

Executor when to deli- 297. An executor is not bound to pay or deli- 
ver legacies. ver any legacy until the expiration of one year 

’from the testator’s death. 
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Illustration, 

A by his will directs his legacies to be paid within six months after his death. 
The executor is not bound to pay them before the expiration of a year. 


PART XXXVL 


Of the Payment and Apportionment of Annuities. 


298. Where an annuity is given by the will, and no time is fixed 
Commencement of en- for its commencement, it shall commence from the 
unity when no time fixed testator s death, and the first payment shall be 
by will. made at the expiration of a year next after that 

event. 


299. Where there is a direction that the annuity shall be paid quar- 
When annuity, to be terly or monthly, the first payment shall be due at 
paid quarterly .or monthly, the end of the first quarter or first month, as the 
first falls due. case may be, after the testator’s death; and shall, 

if the executor think fit, be paid when due, but the executor shall not be 
hound to pay it till the end of the year. 


300. Where there 

Dates of successive pay- 
ments when first payment 
directed to be made within 
given time, or on day cer- 
tain. 

Apportionment where 
annuitant dies between 
times o£ payment. 


is a direction that the first payment of an annuity 
shall be made within one month .or any other divi- 
sion of time from the death of the testator, or on a 
day certain, the successive payments are to be made 
on the anniversary of the earliest day on which the 
will authorizes the first payment to be made ; 

and if the annuitant should die in the interval 
between the times of payment, an apportioned share 
of the annuity shall be paid to his representa- 
tive. 


PART XXXVII. 

Of the Investment of Funds to provide for Legacies. 

301. Where a legacy, not being a specific legacy, is given for life, the 
Investment of sum bo- sum bequeathed shall at the end of the year be in- 
queathed where legacy, vested in such securities as the High Court may, by 
not specific, given for life, general rule to be made from time to time, 

authorize or direct, and the proceeds thereof shall be paid to the legatee as 
the same shall accrue due. 

Investment of general 302. Where a general legacy is given to be paid 
legacy, to be paid at fu* at a future time, the executor shall invest a aura 
ture time. sufficient to meet it in securities of the kind men- 

tioned in the last preceding section. 

Intermediate interest. intermediate interest shall form part of the 

residue of the testatoi a estate. 

303. Where an annuity is given and no fund is charged with its 
Procedure when no fund payment or appropriated by the will to answer it, 
ft charged With, or appro a Government annuity of the specified amount shall 
priated to, annuity. Jjq, purchased, or, 
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if no such annuity can be obtained, then a sum sufScient to produce 
the annuity shall be invested for that purpose in such securities as the 
High Court may, by any general rule to be made from time to time, autho* 
rize or direct. 

304. Where a bequest is contingent, the executor is not bound to in- 
Transfer to residuary vest the amount of the legacy, but may transfer 

legatee of contingent be- the whole residue of the estate to the residuary 
legatee on his giving sufficient security for the pay- 
ment of the legacy if it shall become due. 

305. Where the testator has bequeathed the residue of his estate to a 

- ^ person for life without any direction to invest it in 

bequeathed for life, with- particular securities, so much thereof as is not 

out direction to invest in at the time of the testator’s decease invested in such 
particular securities. securities as the High Court may for the time being 

regard as good securities, shall be converted into money and invested in 
such securities. 


306. Where the testator has bequeathed the residue of his estate to a 

Investment of reeWue » direction that it shall be in- 

bequeathed for life, with vested in certain specified securities, so much of the 
direction to invest in ape estate as is not at the time of his death invested in 
cificd flecuiitics. securities of the specified kind shall be converted 

into money and invested in such securities. 


307. Such conversion and investment as are contemplated by the two 
Time and manner of preceding sections shall be made at such times 

conversion and invest- and in such manner as the executor shall in his 
discretion think fit; 

and until such conversion and investment shall be completed, the 
Interest payable until person who would be for the time being entitled to 
investment. the income of the fund when so invested shall re- 

ceive interest at the rate of four per cent, per annum upon the market- 
value (to be computed as of the date of the testator’s death). of such part of 
the fund as shall not yet have been so invested. 


308. Where by the terms of a bequest, the legatee is entitled to the 
immediate payment or possession of the money or 
thing bequeathed, but is a minor, and there is no 
discretion in the will to pay it to any person on his 
behalf, the executor or administrator shall pay or 
deliver the same into the Court of the District 
Judge, by whom the probate was, or letters of ad- 
ministration with the will annexed were, granted, to the account of the 
legatee, unless the legatee be a ward of the Court of Wards ; 


Procedure where minor 
entitled to immediate pay- 
ment or possession of be- 
quest, and no direction to 
pay to person on his be- 
half. 


find if the legatee be a ward of the Court of Wards the legacy shall 
be paid into that Court to his account, and such payment into the Court 
of the District Judge, or into the Court of Wards, as the case may be, shall 
be a sufficient discharge for the money so paid ; 


and such money when paid in shall be invested in^the purchase of 
Gtovern men t-securi ties, which, with the interest thereon, shall be transferred 
or paid to the person entitled thereto, or otherwise applied for his benefit 
as the Judge or the Court of Wards, as the case may be, may. direct. 
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PART XXXVIII. 

Of the Produce and Interest of Legacies. 

Legatee’s title to pro- 309. The legatee of a specific legacy is entitled 
duce of specific legacy. to the clear produce thereof, if any, from the testa- 
tor’s death. 

Exception , — A specific bequest, contingent in its terms, does not com- 
prise the produce of the legacy between the death of the testator and the 
vesting of the legacy. 

The clear produce of it forms part of the residue of the testator’s estate 

Illustrations, 

(a.) A bequeaths his flock of sheep to B. Between the death of A and deliveiy 
by this executor the sheep are shorn, or some of the ewes produce lambs. The wool 
and lambs are the property of B. 

(b,) A bequeaths his Government-securities to B, but postpones the delivery of 
them till the death of C. The interest which falls due between the death of A and 
the death of G belongs to B, and must, unless he is a minor, be paid to him as it is 
received. 

(c.) The testator bequeaths all his four per cent. Government promissory notes 
to A when he shall complete the age of 18. A, if he complete that age, is entitled 
to receive the notes, but the interest which accrues in respect of them, between the 
testator’s death and A’s completing 18, forms part of the residue. 

Residuary legatee’s title 810. The legatee under a general residuary be- 
to produce of residuary quest is entitled to the produce of the residuary 
fund from the testator’s death. 

Exception , — A general residuary bequest contingent in its terms does 
not comprise the income which may accrue upon the fund bequeathed 
between the death of the testator and the vesting of the legacy. 

Such income goes as undisposed of. 

Illustrations, 

(a.J The testator bequeaths the residue of his property to A, a minor, to be 
paid to him when he shall complete the age of 18. The income from the testator’s 
death belongs to -A- , , 

(6.) The testator bequeaths the residue of his property to A when he shall com- 
plete the age of 18. A, if he complete that age, is entitled to receive the residue. 
The income which has accrued in respect of it since the testator’s death goes as 
undisposed of. 

Interest when no time SH- Where no time has been fired for the pay- 
fixed for payment of ment of a general legacy, interest begins to run from 
general legacy. Ijjjg expiration of one year from the testator’s 

death. 

Exceptions^ — (1) Where the legacy, is bequeathed in satisfaction of a 
debt, interest runs fr<Axi the death of the testator. 

(2). Where the^ testator was a parent or a more remote ancestor of the 
legatee, or has put* himself in the place of a parent of the legatee, the 
legacy shall bear interest from the death of the testator. 

(3.) Where a sum is bequeathed to a minor with a direction to pay 
for his maintenance out of it, interest is payable from the death of the 
testator. 

Interest when time fix- 312. Where a time has been fixed for the pay- 
ed. ment of a general legacy, interest begins to run 

from the time so fixed. 
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The interest up to such time forms part of the residue of the testator’s 
estate. 

Exception * — Where the testator was a parent or a more remote ances- 
tor of the legatee, or has put himself in the place of a parent of the legatee, 
and the legatee is a minor, the legacy shall bear interest from the death 
of the testator, unless a specific sum is given by the will for maintenance. 

„ ^ ^ 313. The rate of interest shall be four per cent. 

Bate of interest. ^ 

per annum. 

314. No interest is payable on the arrears of an annuity within the 
No interest on arrears of first year from the death of the testator, although 

unnuity within first year a period earlier than the expiration of that year 
after testator’s death. have been fixed by the will for making the 

first payment of the annuity. 

315. Where a sum of money is directed to be invested to produce 
Interest on sum to be in- an annuity, interest is payable on it from the death 

TMtod to produce annuity. of the testator. 


PART XXXIX. 

Of the Refunding of Legacies. 

316. When an executor has paid a legacy under the order of a Judge 
Refund of legacy paid he is entitled to call upon the legatee to refund, in 

under Judge’s orders. the event of the assets proving insuflGicient to pay 

all the legacies. 

317. When an executor has voluntarily paid a legacy, he cannot call 
No refund if paid volun- upon a legatee to refund, in the event of the essets 

tarily. proving insufficient to pay all the legacies. 

318. When the time prescribed by the will for the performance of a 

, condition has elapsed, without the condition having 
coSfduo rn^perfSince been performed, and the executor has thereupon, 
of condition within further without fraud, distributed the assets ; in such case, 
time allowed under section jf further time has been allowed under the one hun- 
dred and twenty-fourth section, for the performance 
of the condition, and the condition has been performed accordingly, the 
legacy cannot be claimed from the executor, but those to whom he has paid 
it are liable to refund the amount. 

319. When the executor has paid away the assets in legacies, and he 
When each legatee com- is afterwards obliged to discharge a debt of which 

pellable to refund in pro- he had no previous notice, be is entitled to call 
poitiou, upon each legatee to refund in "proportion. 

320. Where an executor or administrator has given such notices as 

of have been given by the High Court in an 

administration-suit, for creditors and others to send 
in to him their clmms against the estate of the deceased, he shall, at the 
expiration of the time therein named for sending in claims, be at liberty to 
distribute the assets, or any part thereof, in discharge of such lawful claims 
as he knows of, and shall not be liable for the assets so distributed to any 
person of whose claim he shall not have had notice at the time of such dis- 
tribution ; 
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but nothing herein contained shall prejudice the right of any creditor 
or claimant to follow the assets, or any part thereof, 
follow hands of the persons who may have received 

the same respectively. 

321. A creditor who has not received payment of his debt may call 

Within what period a legatee who has received payment of his 

creditor may call upon legacy to refund, whether the assets of the testa- 
legatee to refund, tor*s estate were or were not sufficient at the time 

of his death to pay both debts and legacies ; and whether the payment 
of the legacy by the executor was voluntary or not.* 

322. If the assets were sufficient to satisfy all the legacies at the time 

of the testator s death, a legatee who has not re- 
fieTor oompened torefund reived pajment of his legacy, or who has been com- 
under section 321, cannot pelled to refund tinder the last proceeding section, 
oblige one paid in full to cannot oblige one who has received payment in full 
refund. refund, whether the legacy were paid to him with 

or without suit, although the assets have subsequently become deficient by 
the wasting of the executor. 

323. If the assets were not sufficient to satisfy all the legacies at the 
Wle-i unsatisfied legatee time of the testator's death, n legatee who has not 

must first proceed against received payment of his legacy, must, before he can 
executor, if solvent. qjj satisfied legatee to lefiuid, first proceed 

against the executor if he is solvent ; but if the executor is insolvent or not 
liable to pay, the unsatisfied legatee can oblige each satisfied legatee to re- 
fund in proportion. 

324. The refunding of one legatee to another shall not exceed the 

. . . r X, which the satisfied legacy ought to have 

one’”gLee"to^am)thwf ° reduced if the estate bad beeu properly ad- 

ministered. 

Illustration, 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to D. 
The assets are only 1,2000 rupees, and if properly administered would give 200 
rupees to B, 400 rupees to C, and 609 rupees to D. C and D have been paid their 
legacies in full, leaving nothing to B. B can oblige C to refund 80 rupees, and D 
to refund 120 rupees. 

Refunding to be with- * 325. The refunding shall in all cases be without 
out interest. interest. 

Residue after usual pay- ^26. The surplus or residue of the deceased’s 
ments to be paid to resi- property after pay’^Gient of debts and legacies, shall 
duary legatee. residuary legatee when any has beeu 

appointed by the will. 

*}• 326A. Where a person not having his domicile in British India has 
died leaving assets both in -British India and in the country in which he 
had his domicile at the time of his death, and there have been a grant of 
probate or letters of administration in British India with respect to the 
assets there and a grant of administration in the country of domicile with 
respect to the assets in that country, the executor or administrator as the 
case may be, in British India, after having given such notices as are men- 
tioned in section 320 and after having discharged, at the expiration of the 
time therein named, such lawful claims as he knows of, may, instead of 
himself distributing any surplus or residue of the deceased’s propet ty to 
persons residing out of British India who ‘are entitled thereto, transfer, 
with the consent of the executor or administrator, as the case may be, 
in the country of domicile, the surplus or residue to him for distributiou 
to those persons. 


Refunding 
out interest. 


to be with- 


Residue after usual pay- 
ments to be paid to resi- 
duary legatee. 
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PART XL. 

Of the Liability of an Executor or Administrator for Devastation. 

Lifibilty of executor or ^27. When an executor or administrator misap- 
administrator fv)r devasta- plies the estate of the deceased, or subjects it to loss 
or damage, he is liable to make good the loss or 
damage so occasioned. 

Illustrations. 

(a.) The executor paj’s out of the estate an unfounded claim. lie is liable to 
make good the loss. 

(/-».) The deceased bad a valuable lease renewable by notice, which the executor 
neglects to give at the proj)er time. The executor is liable to make good the loss. 

(c.) The deceased had a lease of less value than the rent payable for it, bui 
terminable on notice at a purticular time. The executor neglects to give the notice. 
Ho is liable to make good the loss. 

328. When an executor or administrator occasions a loss to the estate 
For neglect to get in any by neglecting to get in any part of the property of 
part of piopeity. the dece isod, he is liable to make good the amount. 

Illustrations. 

(a.) The executor absolutely releases a debt due to the deceased from a sol- 
vent person, or comj)OUnds with a debtor who is able to pay in full. The executor 
is liable to make good the amount. 

(b.) The executor neglects to sue for a debt till the debtor is able to plead ibe 
Act tor the limitation of suits, and tlie debt is thereby lu^^t to the estate. The 
executor is liable to make good the amount. 


PART XLI. 

Miscellaneous. 

329. — Repealed hy Section Act VII of 1870. 

Repealed by Section .4ci^ XXIV of 1SG7. 

331. The piovisions of this Act shall not apply to intc.^titc or tc^ta- 
Siiccssion to property iBGiitary succession to the property of any Hindu, 
of Hindus, &c., and cei tain Muhammadan or Buddhist; nor shall they apply 
wills, intestacies and mar- aj,y ^yjjj made, or any intestacy occuriiiig, before 
liases not a eon. January, 1866. 

The 4th section shall not apply to any marriage contracted before the same day. 

o32. Tjie Governor General of India in Council shall from lime to 
^ ^ time have power, by an order, either retiospectively 

neral to exempt aiiv race, ^*'om the passing ot this Act, or prospectively, to 
sect or tribe in British exempt from the operation of the whole or any part 
India from operation of of Act the members of any race, sect or tribe 
in British India or any part of such race, sect or 
tribe, to whom he mny consider it impo.ssible or inexpedient to apply the 
provisions of this Act, or of the part of the Act mentioned in the order. 

*“333. (f) When a grant of probate or letters of administration is re- 

Surrender of revoked voked or annulled under this Act, the person to whom 
probate or letters of ad- the grant was made shall forthwith deliver up the 
ministration. probate or letters to the Court p'hich made the grant. 

“ (2) If such person wilfully and without reasonable cause omits so to 
deliver up the probate or letters, he shall be punished with fine which, may 
extend to one thousand rupees, or with imprisonment of either description 
for a term which mav extend to three months, or with both.’* 

Tiie Governor General of India in Council shall also have power from 
time to time to revoke such order, but not so that the revocation shall 
have any retrospective effect. 

’ All orders and revocations made under this section shall be published 
the Gazette of India. 

SGREDVLE.— [Repealed by Act No. VII of 1870,1 , 


Act Y1 of 18S9, 


ACT NO. XXI OF 1870. 


Passed by thb Governor General of India In Council. 
{Received the dasent of the Governor General on the 19th Jnly 1870)^ 


An Act to regulate the wills of Hindus^ Jainas, Sikhs and Bud- 
dhists in the Lower Provinces of Bengal and in the towns of 
Madras and Bombay. 


Whereas it is expedient to provide rules for the execution, attestation, 
revocation, revival, interpretation and probate of 
Pream e. Hindus, Jainas, Sikhs and Buddhists in 

the territories subject to the Lieutenant-Governor of Bengal and in the 
towns of Madras and Bombay ; it is hereby enacted as follows : — 

1. This Act may be called “The Hindu Wills* 
Act, 1870/* 

2. The following portions of the Indian Succes- 
sion Act, 1865, namely, — 

forty-eight, forty-nine, fifty, fifty-one, fifty-five and 
fifty-seven to seventy-seven (both inclusive), 

sections eighty-two, eighty-three, eighty-five, eighty-eight to one 
hundred and three (both inclusive), 

sections one hundred and six to one hundred and seventy-seven (both 
inclusive), and section 187. 

* ♦ * * 


Short title. 

Certain portions of 8ao- 
ces^aion Act extended to 
wills of Hindus, Jainas, 
Sikhs and Buddhists. 

sections forty-six, 


(a.) to all wills and codicils made by any Hindu, Jaina, Sikh or Bud- 
« . . - . . dhist, on or after first day of September one 

thousand eight hundred and seventy, within the 
said territories or the local limits of the ordinary original civil jurisdiction 
of the High Courts of Judicature at Madras and Bombay; and 


^ (5.) to all such \yills and codicils made outside those territories and 
limits, so far as relates to immoveable property situate within those terri- 
tories or limits : 


Provisos. ^bat marriage shall not revoke any 

such will or codicil : 

And that nothing herein contained shall authorise a testator to bequeath 
property which he could not have alienated inter vivos, or to deprive any 
persons of any right of maintenance of which, but for section two of this 
Act, he could not deprive them by will : 


* Portion repealed by Section 154, Act V of 1881. 
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And that nothing herein contained shall affect any law of adoption or 
intestate succession : 


And that nothing herein contained shall authorise any Hindu, Jaina, 
Sikh or Buddhist to create in property any interest which he could not have 
created before the first day of September one thousand eight hundred and 
seventy. 

4. On and from that day, section two of Bengal Regulation V of 
Partial repeal Qf Bengal 1799 shall be repealed so far as relates to the 
Regalation V of 1799, sec- executors of persona who are not Muhammadans, 
but are subject to the jurisdiction of a District 
Court in the territories subject to the Lieutenant-Governor of Bengal. 

Saving of rights of Ad- 5. Nothing contained in this Act shnall affect 
ministrator General. the rights, duties and privileges of the Adminis- 

trators General of Bengal, Madras and Bombay, respectively. 

6. In this Act in the said sections and Parts of the Indian Succession 


, . . , Act, all words defined in section three of the same 

n rpre a lon-c ause. shall, unless there be something repugnant in 

the subject or context, be deemed to have the same meaning as the said sec- 
tion three has attached to such words respectively : 


And in applying sections sixty-two, sixty-three, ninety-two, ninety-six, 
ninety-eight, ninety-nine, one hundred, one hundred and one, one hundred 
and two, and one hundred and three of the said Succession Act, to wills and 
codicils made under this Act, the words “ son,” “ sons,” “ child” and 
“ children” shall be deemed to include au adopted child ; and the word 
“ grand-children” shall be deemed to include the children, whether adopted 
or natural-born, of a child whether adopted or natural-born ; and the 
expression ** daughter-in-law” shall be deemed to include the wife of an 
adopted son. 


Repealed by Section 154, Act V of 1881. 
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THE 


INDIAN EVIDENCE ACT 

BEING 

ACT NO. I OF 1872. 

Passed by the Governor General of India in Council. 
{Received the assent of the Governor General on the 15th March 1872.) 


Whereas it is expedient to consolidate, define 
Preamble. and amend the law of Evidence ; it is hereby en- 

acted as follows : — 


PART L 

Relevancy of Facts. 

CHAPTER I. 
Preliminary. 


. 1. This Act may be called “The Indian Evi- 
dence Act, 1872 


It extends to the whole of British India, and applies to all judicial 
Extent proceedings in or before any Court, including Courts- 

Martial, but not to affida'uts presented to any Court 
or Officer, nor to proceedings before an arbitrator ; 

Commencement of Act. „ 1st day of 

September, 1872. 

Repeal of enactmente. “"‘I i'"™ following laws 

shall be repealed : — 


Repeal of enactments. 


(1.) All rules of evidence not contained in any Statute, Act or Regu- 
lation in force in any*part of British India ; 

(2.) All such rules, laws and regulations as have acquired the force 
of law under the twenty-fifth section of ‘The Indian Councils Act, 1861,’ 
in so far as they relate to any matter herein provided for ; and 

(3.) The enactments mentioned in the schedule hereto, to the extent 
specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to affect any provision 
of any Statute, Act or Regulation in force in any part of British India 
and not hereby expressly repealed. 


65 
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Interpretation-clause. . the following words and expres- 

sions are used in the following senses, unless a con- 
trary intention appears from the context : — 

“Court” includes all Judges and Magistrates and 
all persons, except arbitrators, legally authorized to 
take evidence. 

“ Fact” means and includes — 

(1) any thing, state of things or relation of things, capable of being 
perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations. 


“Court,” 

“Fact.” 


(«•) 
is a fact. 

( 5 .) 
(cj 
id.) 
faith, or 


Tliat there arc certain objects arranged in a certain order in a ceiiiain place. 


That a man heard or saw something is a fact. 

That a man said certain words is a fact. 

That a man holds a certain opinion, has a certain intention, acts in good 
fraudulently, or uses a particular wurd in a particular sense, or is or was 
at a specified time conscious of a particular sensation, is a fact. 

(e.) That a man has a certain reputation is a fact. 

One fact is said to be relevant to another when the one is connected 
with the other in any of the ways referred to in the 
provisions of this Act relating to the relevancy of 
facts. 

The expression “facts in issue” means and in- 
cludes — 


‘‘Relevant,” 


“Facta in issue.” 


any fact from which, either by itself or in connection with other factsr 
the existence, non-existence, nature, or extent of any right, liability, or 
disability, asserted or denied in any suit or proceeding, necessarily follows. 

Explanation. — Whenever, under the provisions of the law for the 
time being in force relating to Civil Procedure, any Court records an issue 
of fact, the fact to be asserted or denied in the answer to such issue, is a 
f.ct in issue. 

Illustrations, 


A is accused of the murder of B. 

At his trial the following facts may be in issue : — 

That A caused B's death ; 

That A intended to cause B’s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doing the act which caused B’s death, was by 
reason, of unsoundness of mind, incapable of knowing its nature. 

“Document” means any matter expressed or described upon any sub- 
^ , stance by means of letters, figures, or marks, or by 

ocumen . more than one of those means, intended to be used, 

or which may be used, for the purpose of recording that matter. 

Illustrations, 

A writing is a document ; 

Words printed, lithographed or photographed arc docunrents j 
A map or plan is a document ; 

An inscription on a metal plate or stone is a document \ 

A caricature is a documeutr 
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“ Evidence.” “ Evidence” means and includes — 

(1) all statement which the Court permits or requires to be made 
before it by witnesses^ in relation to matters of fact under iiiquiry ,* 

such statements are called oral evidence i 

(2) all documents produced for the inspection of the Court ; 
such documents are called documentary evidence. 


A fact is said to be proved when, after considering the matters before 
*• Proved” Court either believes it to exist, or considers 

its existence so probable that a prudent man ought, 
under the circumstances of the particular case, to act upon the supposition 
that it exists. 


A fact is said to be disproved when, after considering the matters 
, . before it, the Court either believes that it does not 

isprove . exist, or considers its non-existence so probable that 

a prudent man ought, under the circumstances of the particular case, to act 
upon the supposition that it does not exist. 


^‘Not proved.” 

4. Whenever it 
May proaume.” 

W'henever it is 
'* Shall presume.” 

When one fact is 
CoDclusive proof.” 
given for the purpose 


A fact is said not to be proved when it is neither 
proved nor disproved, 

is provided by this Act that the Court may presume 
a fact, it may either regard such fact as proved, unless 
and until it is disproved, or may call for proof of it ; 

directed by this Act that the Court shall presume a 
fact, it shall regard such fact as proved, unless and 
until it is disproved : 

declared by this Act to be conclusive proof of another, 
the Court shall, on proof of the one fact, regard the 
other as proved, and shall not allow evidence to be 

of disproving it 


CHAPTER II. 

Of the Relevancy of Facts. 

5. Evidence may be given in any suit or proceeding of the existence 
Evidence may be uon -existence of every fact in issue and of such 
given of facts in issue other facts as are hereinafter declared to be relevant 
and relevant facts, and of others. 

Explanation. — This section shall not enable any person to give evi- 
dence of a fact which ^he is disentitled to prove by any provision of the law 
for the time being in force relating to Civil Procedure, 

Illustrations. 

(a) A is tried for the murder of B by beating him with a club with the iateatioo 
of causing his death. 

At A’s trial the following facts are in issue — 

A’s beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 
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(h') A suit:jr does not bring with him, and have in readiness for production at 
the first hearing of the case, a bond on which he relies. This section does not enable 
him to produce the bond or prove its contents at a subsequent stage of the proceedings, 
otherwise than in accordance with the conditions prescribed by the Code of Civil 
Procedure. 

6. Facts which, though not in issue, are so connected with a fact in 
Relevancy of facts form- issue as to form part of the same transaction, are 

ing part of same traiisao- relevant whether they occurred at the same time and 
place or at different times and places. 

Illustrations. 

{a.') A is accused of the murder of B by beating him. Whatever was said or 
done by A or B or the by-standers at the beating, or so shortly before or after it as to 
form part of the transaction, is a relevant fact. 

{h.) A is accused of waging war against the Queen by taking part in an armed 
insurrection in which property is destroyed, troops are attacked, and gaols are broken 
open. The occurrence of these facts is relevant, as forming part of the general trans- 
action, though A may not have been present at all of them. 

(c.) A sues B for a libel contained in a letter forming part of a correspondence. 
Letters between the parties relating to the subject out of which the libel arose, and 
forming part of the correspondence in which it is contained, are relevant facts, though 
they do not contain the Ul>el itself. 

(d.') The question is, whether certain goods ordered from B were delivered to A. 
The goods were delivered to several intermediate persons successively. Each delivery 
is a relevant fact. 

7. Facts which are the occasion, cau«e, or effect, immediate or Other- 
Facts which are occasion, wise, of relevant facts, or facts in issue, or which 

cause, or effect of facts in constitute the State of things imdor which the}' 
happened, or which afforded an opportunity for 
their occurrence or transaction, are relevant. 

Illustrations. 

(a.) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair wrth money in his 
possession, and that he shew'ed it, or mentioned the fact that he had it, to third 
persons, are relevant. 

f'6.) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the 
murder was committed, are relevant facts. 

(c.) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to poison, and habits of 
B, known to A, which afforded an opportunity for the administration of poison, are 
relevant facta. 

Motive, preparation ^^7 fact 18 relevant which shows or consti- 

and previous or subse- tutes a motive or preparation ‘for any fact in issue 
quent conduct. relevant fact. 

The conduct of any party, or of any agent to any party, to any suit or 
proceeding, in reference to such suit or proceeding, or in reference to 
any fact in issue therein or relevant thereto, and the conduct of any person 
an offence against whom is the subject of any proceeding, is relevant, if such 
conduct influences or is influenced by any fact in issue or relevant fact, and 
whether it was previous or subsequent thereto. 
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Explanation. 1. — The word "conduct” io this section does not include 
statements, unless those statements accompany and explain acts other than 
statements ; but this explanation is not to affect the relevancy of statements 
under any other section of this Act. 

Explanation, 2. — When the conduct of any person is relevant, any 
statement made to him or in his presence and hearing, which affects such 
conduct, is relevant. ^ . 


Illustrations. 

(a.) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, and that B 
had tried to extort money from A by threatening to make his knowledge public, are 
relevant. 

(b.J A sues B upon a bond for the payment of money. B denies the making of 
the bond. 

The fact that, at the time when the bond was alleged to be made, B required 
money for a particular purpose, is relevant. 

(r.) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which was 
administered to B, is relevant. 

(d.) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made inquiry into 
matters to which the provisions of the alleged will relate ; that he consulted vakils in 
reference to making the will, and that he caused drafts of other wills to be prepared, 
of which he did not approve, are relevant. 

(e.) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged crime, A 
l>rovided evidence which would tend to give to the facts of the case an appearance 
favourable to himself, or that he destroyed or concealed evidence, or prevented the 
presence or procured the absence of persons who might have been witnesses, or 
suborned persons to give false evidence respecting it, are relevant. 

f,) The question is, whether A robbed B. 

• • • 

The facts that, after B was robbed, C said in A’s presence — ‘the police are 
coming to look for the man who robbed B,’ and that immediately afterwards A ran 
away, are relevant. 

(g.) The question is, whether A owes B rupees ] 0,000. 

The facts that A asked C to lend him money, and that D said to C in A’s pre- 
sence and hearing — ‘ I advise you not to trust A, for he owes B 10,000 rupees,* and 
that A went away without making any answer, are relevant facts. 

(h.) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter v^arning him that inquiry was 
being made for the crimmal, and the contents of the letter, are relevant. 

(i,) A is accused .of a crime. 

The facts that, after a commission of the alleged crime, he absconded, or was in 
possession of property or the proceeds of property acquired by the crime, or attempted 
to conceal things which were or might have been used in committing it, are relevant. 

(;.) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relating to 
the crime, the circumstances under which, and the terms in which, the complaint was 
made, are relevant. 
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The fact that, without making a complaint she said that she had been ravished is 
toot relevant as conduct under this section, though it may be relevant 

as a dying declaration under section thirty-two, clause (one) or 
as corroborative evidence under section one hundred and fifty-seven. 

(/j.) The question is whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating to the 
offence, the circumstances under which, and the terms in which, the complaint was 
made, are relevant. 

The fact that he said he had been robbed, without making any complaint, is not 
relevant as conduct under this section, though it may be relevant 

as a dying declaration under section tliirty-two, clause (one), or 
as corroborative evidence under section one hundred and fifty-seven. 

9. Facts necessary to explain or introduce a fact in issue or relevant 
Facta necessary to ox- fact, or which support or rebut an inference suggested 
plain or introduce reie- by a fact in issue or relevant fact, or which establish 
vant facts. identity of anything or person whose identity is 

relevant, or fix the time or place at which any fact in issue or relevant fact 
happened, or which show the relation of parties by whom any such fact 
was transacted, are relevant lu so far as they are necessary for that pur* 
pose. 

I llu Hr at ions, 

{a,) The question is, whether a given document is the will of A. 

The state of A's property and of his family at the date of the alleged will may 
be relevant facts. 

A sues B for a libel imputing disgraceful conduct to A ; B affirms that 
the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the libel was published 
may he relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected with 
the alleged libel are irrelevant, though the fact that there was a dispute may be rele- 
vant if it affected the relations between A and B. . • . ’ 

(r,) A is accused of a crime. 

The fact that, so(m after the commission of the crime, A absconded from his 
house, is relevant, under section eight, as conduct subsequent to and affected by facts 
in issue. 

n' lo fact that, at the time when he left home, he had sudden and urgent business 
at the place to which he went, is relevant, as tending to explain the fact that he left 
home suddenly. 

The details of the business on which he left are not relevant, except in so far as 
they are necessary to show tliat the business was sudden and urgent. 

(d^ A sues B for inducing C to break a contract of service made by him with 

A. C, on leaving A’s service, says to A — ‘ I am leaving you because B has made me 

a better offer.* This statement is a relevant fact as explanatory of C’s conduct, which 
is relevant as a fact in issue. 

a 

(e,) A accused of theft, is seen to give the stolen property to B, who is seen to 

give it to A’s wife. B says, as he delivers it, — A says ‘ you are to hide this.’ B’s 

statement is relevant as explanatory of a fact which is part of the transaction. 

(/.) A is tried for a riot and is proved to have marched at the head of a mob. 
The cries of the mob are relevant as explanatory of the nature of the transaction. 
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10. Where there is reasonable ground to believe that two* or more 
Things said or done persons have conspired together to commit anoflfence 
by conspirator in refer- Of an actionable wrong, any thing said, done or written 
ence to common design persons in reference to their com- 

mon intention, after the time when such intention was first entertained by 
any one of them, is a relevant fact as against each of the persons believed 
to be so conspiring, as well for the purpose of proving the existence of the 
conspiracy as for the purpose of showing that any such person was a party 
to it. 


Illustrations. * 

Reasonable ground exists for believing that A has joined in a conspiracy to wage 
war against the Queen.. 

The facts that B procured arms in Europe for purpose of the conspiracy, C collec- 
ted money in Calcutta for a like object, D pursuaded persons to join the conspiracy in 
Bombay, E published writings advocating the object in view at Agra, and F transmit- 
ted from Delhi to G at Cabul the money which C had collected at Calcutta, and the 
contents of a letter written by 11 giving an account of the conspiracy, are each relevant, 
both to prove the existence of the consjiirac}', and to prove A’s complicity in it, altliough 
he may have been ignorant of all of them, and altliough the persons by whom they 
were done were strangers to hini^nd altliough they may have taken place before he 
j'^ined the conspiracy or after he left it. 

When facts not other- Facts not Otherwise relevant are relevant — 

wise relevant become (1) if they are inconsistent with any fact in issue 
relevant. qj, relevant fact ; 

(2) if by themselves or in connection with other facts they make the 
existence or non-existence of any fact in issue or relevant fact highly 
probable or improbable. 

• Tllustrations. 


(a.) The question is, whotlicr A committed a crime at Calcutta on a certain day. 
The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when tlie crime was committed A was at a distance 
from the place where it was committed, which would render it highly improbable, 
though not impossible, that he committed it, is relevant. 

(ft.) The question 'is? wlietbrer A committed a crime. 

The circumstances arc such that the crime must have been committed cithpr by 
A, B, C or D. Every fact which shows that tlic crime could have been committed by 
no one else, and that it was not committed by either B, C or D, is relevant. 

In suits for damages, ^ 12. In suits in which damages are claimod, any 
facts tending to enable fuct which Will enable the Court to determine the 
Court to determine amount of damages which ought to he awarded is 
amount are relevant. relevant. 


Facts relevant ' when 13. Where the question is ns the existence 
right or custom is in of any right or custom, the following facts are rele- 
queslion. • vant— 

(a.) Any transaction by which the right or custom in quo^ton was 
created, claimed, modified, recognized, asserted or denied, or 4 »?hich was 
inconsistent with its existence ; 

(6.) Particular instances in which the right or custom Was claimed, 
recognized, or exercised, or in which its exercise was disputed, asserted or 
departed from. 
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* Illustration. 

The question is, whether A has a right to fishery. A deed conferring the fishery 
on A’b ancestors, a mortgage of the fishery by A’s father, a subsequent grant of the 
fishery by A’s father, irreconcileablc with the mortgage, purticular instances in whicli 
A’s fatl}cr exercised tlie riglit, or in wJiich the^exercise of the right was stopped by 
A’s neighbours, are relevant facts. 

14. Facts showing the existence of any state pf mind — such as inten-^ 
Facts showing exist- tion, kitowledge, good faith, negligence, rashness, ill- 
cnce of state of mind, will or good-will towards any particular person, or 

allowing the existence of any state of body or bodily 
fooling — are relevant, when the Existence of any such 
state of mind or body or bodily feeling, is in issue or relevant. 


or of body 
feeling. 


or bodily 


ICj'planation 1. — A fact relevant as showing the cxistence'of a relevant state of mind 
must fellow that* the state of mind exists, not generally, but in referenee to the particular 
matter in question. 

* “ Explanation 2. — But where, upon the trial of a person accused of an offence the 
crevioiiB Commission by the accused of an offence is relevant within the meaning of this 
psetion, the picvious conviction of such person shall also be a relevant fact.” • 

Illustrations. 

, (a.) A is accused of receiving stolen goods knowing tlfcm to be stolen. It is 
proved that he is in possession of a particular stole® article. 

The fact that, at the same time, he was in possession of many other stolen 
articles is relevant, as tending to show that he knew each and all of the articles of 
whicii he was in possessi^m to be stolen. 

{Ik) a is accused of fraudulently dolivcring to another person a * counter- 
feit coin which, at the time when he delivered it, he knew to bo counterfeit. 

The fact tliat, at tlic time of its delivery, A was possessed of a number of other 
jiieccs of counterfeit coin, is relevant, 

* ’J'he fact that A had been previously cfonvicted of delivering to another person 
as genuine a counterfeit coin knowing it to be counterfeit istolevant. 

(c.) A sues B for damage done by a dog of TVs, which B knew to bo ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they had 
made complaints to B, are relevant. 

(r/.) Tlie question is, whether A, the acceptor of a bill of exchange, knew that 
the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they 
could have been transmitted to liim by the payee if the pay^ccshad been a real person, 
is relevant, as showing that A knew that the payee was a fictitious person. 

{e.) A is accused of defaming B by publishing an imputation intended to harm 
the reputation of B. 

Tlic fact of previous publications by A respecting B, showing ill-will on the part 
of A towards B, is relevant, as proving A’s intention to barm B’a reputation by the 
particular publication in question. 

Tlie facts tliat there was no previous quarrel between A and B, and that A 
repeated the matter complained of as he heard it, are relevant, as showing that A did 
not intend to harm the reputation of B. 

(f.) A is sued by B for fraudulently representing^ to B that C was solvent, 
whereby B, being induced to trust C, who was insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, C was supposed to 
be solvent by his neighbours and by persons dealing with him, is relevant, as showing 
that A maib the representation in good faith. 

(< 7 .) A is sued by B for the price of work done by B, upon a house of which A 
is owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with C. 


Act XII of 1691. 
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The fact that A paid C for the work in question is relevant, as proving that A 
did, in good faith, make over to C the managenfbnt of the work in question, so 
that, C was in a position to contract with B on C’s own account, and not as agent 
for A. 

(h.) A is accused of the dishonest misappropriation of property which he had 
found, and the question is whether, when he appropriated it, he believed in good faith 
that the real owner could not be found. 

The fact that public notice of the loss of the property had been given in the 
place where A was, is relevant, as showing that A did not in good faith believe that 
the real owner of the property could not bo found. 

The fact that A knew, or had reason to believe, that the notice was given frau- 
dulently by C, who had heard of the loss of the propert}^ and wished to set up a false 
claim to it, is relevant, as showing, that the fact that A knew of the notice did not 
disprove A’s good faith. 

(/.) A is charged with shooting at B with intent to kill him. In order to 
show A’s intent, the fact A’s having previously shot at B may be proved. 

(/.) A is charged with sending threatening letters to B. Threatening letters 
previously sent by A to B may be proved, as showing the intention of the ; letters. 

(i\) The question is, whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly before or after the alleged 
c/ueltv, are relevant facts. 

(/.) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(m.) The question is, what was the state of A's health at the time when assur- 
ance on his life was effected. 

Statements made by A as to the state of his health at or near the time in ques- 
tion, are relevant facts. 

(ti.") A sues B for negligence in providing him with a carriage for hire not 
rcasonabl} fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect of that 
particular carriage, is relevant. 

The fact that»B yras haljitually negligent about the carriages which he let to hire, 
is irrelevant. 

(0.) A is tried for the murder of B b}*^ intentionally shooting him dead. 

The facts that A, on other occasions, shot at B is relevant, as showing his 
intention to shoot B. 

The fact that A was in the habit of shooting at people with intent to murder 
them is relevant. 

(pj A is tried for a crime. 

The fact that he said something indicating an intention to commit that particular 
crime, is relevant. , 

The fact that he said something indicating a general disposition to commit crimes 
of that class, is irrelevaift. 

Facts bearing on ques- When there is a question whether an act 

lion whether act was acci* was accidental or intentional, the fact that such act 
dental or intentional. formed part of a series of similar occurrences, in each 

of which the person doing the act was concerned, is relevant. 

Illustrations, 

(o.) A is accused of burning down his home in order to obtain money for which 
it is insured. 


66 
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The facts mat A lived in several houses successively, each of which he insured, in 
each of which a fire occurred, ani^ after each of which fires A received payment from a 
different insurance office, are relevant, as tending to show that the fires were not 
accidental. 

(b,) A is employed to receive money from the debtors of B. It is A’s duty to 
make entries in a book showing the amounts received by him. He makes an entry 
showing that on a particular occasion he received less than he really did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts that other entries mads by A in the same book are false, and that the 
false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered counterfeit 
rupees to C, D and E are relevant, as showing that the delivery to B was not 
accidental. 


16. When there 

Existence of course of 
business when relevant. 


is a question whether a particular act was done, the 
existence of any course of business, according to 
which it naturally would have been done, is a 
relevant fact. 


Illustrations. 

(a.) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a 
certain place to be carried to the post, and that that particular letter was put in that 
place, are relevant. 

(^>.) The question is, whether a particular letter reached A. The facts that it 
was posted in due course, and was not returned through the Dead Letter Office, are 
relevant. 


Admissions. 


17. An admission is a statement, oral or documentary, which sug- 
. 1 •• gests any inference as to jany fa.ct, in issue or rele- 

' vant fact, and which is made by any of the persons, 

and under the circumstances, hereinafter mentioned. 


18. 


Statements made by a party to the proceeding, or by an agent to 
any such party, whom the Court regards, under the 
Admi8sion-by party to circumstances of the case, as expressly or impliedly 
authorized by him to make them, are admissions. 


proceeding or his agent ; 


Statements made by parties to suits, suing or sued in a representative 
by suitor in representa- character, are not admissions, unless they were made 
tive character ; while the party making them held that character. 

Statements made by — 

by party interested in (1.) persons who have any proprietary or pecu- 

Bubject matter ; niary interest in the subject-matter of the proceeding, 

and who make the statement in their character of persons so interested, or 

by person from whom (2.) persons from whom the parties to the suit 

intereet derived. * have derived their interest in the subject-matter of 

the suit, 

are admissions, if they are made during the continuance of the interest 
of the persons mafcing the statements. 



1872.] 


THE INDIAN EVIDENCE ACT. , 


523 


19. Statements made by persons whose position or liability it is neces- 

Adraissions by persons sary to prove as against any party to the suit, are 
whose position must be admissions, if such statements would be relevant as 
proved as against party to against such persons in relation to such position or 
liability in a suit brought by or against them, and 
if they are made whilst the* person yaking them occupies such position or 
is subject to such liability. 

Illustration. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies tliat rent was due from C to B. 

A statement by C tli^t lie owed B rent is an admission, and is a relevant fact as 
against A, if A denies that C did owe rent to B. 

..... 20. Statements made by persons to whom a 

c'cpro^ly'Teferred “tTTy suit has expressly referred for in- 

party to suit. formation in referenoe to a matter in dispute are 

admissions. 

Illustration, 

The question is wliether a horse sold by A to B is sound. • 

A says to B — ‘ Go and ask 0,C knows all about it,’ C’s statement is an admission. 

Proof of .admissions 21. Admissions are relevant and may be proved 
against persons making as against the person who makes them, or his re- 
behalV^^^^ fu’i seDtative in interest; but they cannot be proved 

* by or on l^ehalf of the person who^makes them or by 

his representative in interest, except in the following cases — 

(1.) An admission may be proved by or on behalf of the person making 
it, when it is of such a nature that, if the person ’making it were dead, it 
would be relevant as between third persous under section thirty-two. 

(2.) An admission may be proved by or on behalf of the person making 
it, when iti consists of a statement of the existence of any state of mind or 
bod\", relevant or in i-sne, made at or abqiit the time when. such state of 
mind or body existed, and is accompanied by conduct rendering its falsehood 
irnprobablg. , , 

(3.) An admission may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission. 

Illustrations, 

(fi) The question between A and B is, whether a certain deed is oris not forged. 
A affirms that it is genuine, B that it is forged. 

A may prove a statement by A that the deed is genuine, and B may prove a state- 
ment by K that the deed is forged ; but A cannot prove a statement by himself that 
the deed is genuine, nor can B prove a statement by himself that the deed is forged. 

(h) A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. 

A produces a book kept by him in the ordinary course of his business, showing 
observations alleged to have ^been taken by him from day to day, and indicating that 
the ship was not taken yut of licr jiroper course. A may prove these statements, 
because tliey would be admissible between third parties, if he were dead, under section 
thirty-two, clause (two.) 

^.) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that day, and 
bearing the Lahore post-mark of that day. 
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The statement in the date of the letter is admissible, because, if A were dead, it 
would be admissible under section thirty-two, clause (two). 

(d.) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements though they are admissions, because they are ex- 
planatory of coni^uct influenced by facts in i^ue. 

(e.) A is accused of fraudulently having in his possession counterfeit coin which 
he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin, as he 
doubted whether it was counterfeit or not, and that that person did examine it and 
told him it was genuine. 

A may prove these facts for the reasons stated in tlie last preceding illustration. 

22. Oral admissions as to the contents of a document are not relevant, 
^Whenoral admissions as unless and until the party proposing to prove them 

to contents of documents shows that he is entitled to give secondary evidence 
are relevant. contents of such document under the rules 

hereinafter contained, or unless the genuineness of a document produced is 
in question. 

23. In civil cases no admission is relevant, if it is made either upon an 
Admissions in civil cases, express Condition that evidence of it is not to be givan, 

when relevant. or under circumstances from which the Court can infer 

that the parties agreed together that evidence of it should not be given. 

Explanation . — Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney or vakil from giving evidence of any matter of 
which he may be compelled to give evidence under section ore hundred 
and twenty-six. • 

24. A confession made by an accused peron is irrelevant in a criminal 
proceeding, if the making of the confession appears 
ft) the Court to have been caused by any inducement 
threat or promise, having reference to the charge 
against the accused person, proceeding from a person 
in authority and suflScient, in the opinion of the Court, 

to give the accused person grounds, which would appear to him reasonable, 
for supposing that by making it he would gain any advantage or avoid any 
evil of a temporal nature, in reference to the proceedings against him. 

Coufession to Polico 25. No confession made to a Police officer, shall 
officer not to be proved. be proved as against a person accused of any offence. 

26. No confession made by any person whilst 
he is in the custody of a Police officer, unless it be 
made in the immediate presence of a Magistrate, shall 
be proved as against such person. 

* Explanation . — In this section ‘ Magistrate’ does not include the head 
of a village discharging magisterial functions in iho Presidency of Fort St. 
George or in Burmah or elsewhere, unless such headman is a Magistrate 
exercising the powers of a Magistrate under the Code of Criminal 
Procedure, 1882. 

27. Provided that, when any fact is depo^ecTto as discovered in conse- 
How much of inform- q^euce of information rec ived from a person accused 
ation received from of any oflfence, in the custody of a Police officer, so 
accused may be proved, iuuch of such information, whether it amounts to a 
confession or not, lis relates distinctly to the fact thereby discovered, may 
be proved. 


Confession caused by 
inducement, threat or 
promise, when irrele- 
vant in criminal pro- 
ceeding. 


Of nfecsion by accus- 
ed vhile in custody of 
Polico not to be proved 
against him. 


• Act III of 1891. 
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Confession made after * 28. If such a confession as is referred to in sec- 

cau8cd“^ by* ind”Snt” twenty-four is made a'-fer the impression caused 

threat or promise, role- by any such inducement, threat or promise has, in the 
vant. • opiniori of the Court been fully removed, it is relevant. 

29. If such a confession is otherwise relevant, it does not become irre- 
Confessiou otherwise le\ant merely because it was made under a promise 

iriX”ant“°‘ becanse‘'"°”if secrecy, or in consequence of a deception pracffsed 
promise of secrecy, &c. on the accused person for the purpose of obtaining it, 
or when he was drunk, or because it was made in answer to questions which 
he need not have answered, whatever may have been the form of those 
questions, or because he was not warned that he was not bound to make 
such confession, and that evidence of it mie^ht be given against him. 

30. When more persons than one are being tried jonitly for the same 
Consideration of prov- offence^ and a confession made by one of snch per- 

Srson “ mTidng “it “and affecting hitns^f and some other of such per- 

others jointly under sons 18 proved, the Court may take into considera- 
triai for same offence. tion siich confession as against such other person as 

well as against the per.son who makes confession.' 

Explanation. — ‘ Offence' as used in this section includes the abatement 
of, or attempt to commit, the offence." 

• Illustrations. 

(d.) A and B arc jointly tried for the murder of C. It is proved tha’t A said, — 
* B and I murdered C, The Court may consider tlh effect of this confession as 
against B. 

ip.) A is on his trial for the muvder of C. There is evidence to show that C was 
murdered by* A and B, and that B said, — ‘A and I murdered C.' 

This statement may not be taken into consideration by the Court against A, as 
B is not being jointly tried. 

Admissions not con- ol. Admissions aro not conclusive proof of the 
elusive proof, but may matters admitted, but they may operate as estoppels 
under the provisions hereinafter contained. 

Statements by Persons who cannot be called as Witnesses. 

32. Statements, written or verbal, of relevant facts made by a person 
Cases in' \vl)ich state- vvho is dead, or who cannot be found, or who. has be- 
by“per8°on wlo^Ts* come incapable of givipg evidence, or whose attend- 

or cannot be. found, &c., ance cannot be procured without an amount of delay 
is relevant. • « • or expense which, under the circumstances of .he case, 

appears to the Court unreasonable, are themselves relevant facts in the 
following cases : — 

(1) When the statement is made by a person aa to the "cause of his 
When it relates to cause death, or as to any of the circumstances of the tran- 
of death ; ’ saction which resulted in his death in case in which 

the cause of that person’s death comes into question. 

Such statements are rtjlevanb whether the person who made them 
w’as or was not, at the time when they were made, under expectation of 
death, and whateyer may be the nature of the proceeding in which the 
cause of his death comes into question. 

. (2) When The statement was made by such person in the ordinary 
Or is made in course of couise of business, and in particular when it consists 
business; of any entry or memorandum made by him in books 

kept in the ordinary course of business, or in the discharge of professional 
duty ; or of an acknowledgment written or signed by him of the receipt of 
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money, goods, securities or property of any kind ; or of a document used in 
comtneroe wirtten or signed by him, or of the date of a letter or other 
document usually dated, written or signed by him. 

(3) When the statement is against the pecuniary or proprietary inter- 
or against interest of est of the person making ic, or when, if true, it would 
“ftker; expose him or would have exposed him to a crimi- 

nal^rosecution or to a suit for damages. 

(4) When the state.nent gives the opinion of any such person, as to 
or gives opinion as to ^be existence of any public right or custom or matter 
public right or custom, or of public or general interest, of the existence of 
matters of general interest ; which, if it existed, he would have been likely to be 
aware and when such statement was made before any controversy as to such 
right, custom or matter had arisen. 

(5) When the statement relates to the existence of any relationship by 
or relates to existence o£ blood, marriage or adoption^ between persons as to 

relationship ; whose relationship the person making the statement • 

had special means of knowledge and when the statement was made before 
the question in dispute was raised. 

(6) When the statement relates to the existence of any relationship 
or is made in will or deed hy blood, marriage or adopt lon"*^ between persons 

relating to family affairs ; deceased, and is made m any will or deed relating to 
the affairs of the family to which any such deceased person belonged, or in 
any family pedigree, or upoff any tombstone, family portrait or other thing* 
on which such statements are nc*ually made, and when such statement was 
made before the question in dispute was raised. 

or in document relntini? /7) When statement is containe'l I'n any deed, 
to transaction mentioned in will or other document* which relates to anv such 
section 13, clause 00 transaction as is mentioned in section thirteen, 

clause ( aj 

or is made by several (8) When the statement was made by a number 
Sg8rolcyfnt®cfmatt« persons, and expressed feelings or impressions on 
in question. their part relevant to the matter in question.' 

Illustrations. 

(fi.) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which she was ravished. 
The question is, whether she was ravished by B ; or 

The question is, whether A was killed by B under such circumstances that a suit 
would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively 
to ^e murder, the rape, and the actionable wrong under consideration, are relevant 
xaqts. • • 

(^.) The question is as to the date of A’s birth. 

An entry in the diary o*f a deceased surgeon, regularly kept in the course of busi- 
ness, stating that, on a given day, he attended A’s mother and delivered her of a son, 
is a relevant fact. 

(c.) The question is, whether A was in Calcutta on a given .day. 

A statement in the diary of a deceased solicitor, regularly, kept in the course of 
business, that on a given day, the solicitor attended A at a place mentioned, in Cal- 
cutta, for the purpose of conferring with him upon specified business, is a relevant 
fact. 


Section 2, Act XVlll o£ 1872. 
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(d.) The question is, whether a ship sailed from Bombay harbour on a given 

day. 

A letter written by a deceased member of a merchant’s firm by which she was 
chartered, to their correspondents in London to whom the cargo was consigned, stating 
that the ship sailed on a given day from Bombay harbour, is a relevant fact. 

(e.) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A, saying that he had received the rent on 
A’s account and held it at A’s orders, is a relevant fact. 

{f.) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such circums- 
tances that the celebration would be a crime, is relevant. 

(^.) The question is, whether A, a person who cannot be found, wrote a letter 
on a certain day. The fact that a letter written by him is dated on that day, is 
relevant. 

(^.) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain whose attendance cannot be procured, is a rele- 
vant fact. 

(z.) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was public, 
js a relevant fact. 

(y.) The question is, what was the price of grain on a certain day in a particular 
market. A statement of the price, made by a deceased banya in the ordinary course 
of his business, is a relevant fact. 

(k.') The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

(f) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of A on a 
given day, is a relevant fact. 

(771.) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by C, the deceased father of B, of his daugh- 
ter’s marriage with. A on a given date, is a relevant fact. 

(71.) A sues B for a libel expressed in a painted caricature exposed in a shop 
window. The question is as to the similarity of the caricature and its libellous charac- 
ter. The remarks of a crowd of spectators on these points may be proved. 

33. Evidence given by a witness in a judicial proceeding, or before 
any person authori.sed by law to take it, is relevant 
Relevancy of certain for the purpose of proving, in a subsequent judicial 
evitience for proving, in proceeding, or in a later stage of the same judicial 
truth of.facts therein stated, proceeding, the truth of the facts which it states, 

when the witness is dead or cannot be found, or is 
incapable of giving evidence, or is kept out of the way by the adverse party, 
or of his presence cannot be obtained without an amount of delay or expense 
which, under the circumstances of the case, the Court considers unreason- 
able : 

Provided — 

that the proceeding was between the same parties or their representa- 
tives in interest ; 

that the adverse party in the first proceeding had the right and' 
opportunity to cross-examine 3 
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that the questions in issue were substantially the same in the first as 
in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed to be a 
proceeding between the prosecutor and the accused within the meaning of 
this section. 


StatemeSts made under special Circumstances. 

34. Entries in books of account, regularly kept in the course of busi- 
Bntries in booka of ac- ness, are relevant whenever they refer to a matter 
count when relevant into which the Court has to inquire, but such 

statements shall not alone be sufficient evidence to charge any person with 
liabiliy. 

Illustration. 


A sues B for Rs. 1,000, and shows entries in his account-books showing B to 
be indebted to him to this amount. The entries are relevant, but are not sufficient, 
without other evidence, to prove the debt. 

35. An entry in any public or other official book, register, or record 
Relevancy of entry in Stating a fact in issue or relevant fact, and made 
public record, made in per- by a public servant in the discharge of his official 
formance of duty. duty or by any other person in performance of a 

duty specially enjoined by the law of the country in which such book, 
register, or record is kept, is itself a relevant fact. 

36. Statements of facts in issue or relevant facts, made in published 
maps or charts generally offered for public sale, 

in mw Sta and pUn“!'‘ O'" under the authority 

of Government, as to matters usually represented 
or stated in such maps, charts or plans, are themselves relevant facts. 

37. When the Court has to form an opinion as to the existence of any 

Relevancy of statement ^ nature, any Statement of it, made 

as to fact of public nat<ire, in a recital contained in any Act of Parliament, or 
contained in certain Acta jn any Act of the Governor General of India in 
or notifications. Council, or of the Governors in Council of Madras 

or Bv)inbay, or of the Lieutenant-Governor in Council of Bengal, or in a 
notification of the Government appearing in the Gazette of India^ or 
in the Gazette of any Local Government, or in any printed paper purporting 
to be the London Gazette or the Government Gazette of any colony or 
possession of the Queen, is a relevant fact. 

38. When the Court has to form an opinion as to a law of any country, 

Relevancy of statements Statement of such law contained in a book 

as to any law contained in purporting to be printed or published under the 
law books. authority of the Government of such country and to 

contain any such law, and any report of a ruling 6f the Courts of such 
country contained in a book purporting to be a report of such rulings, is 
relevant. 


How MUCH OF A Statement is to be proved. 

39. When any statement of which evidence is given forms part of a 
What evidence to be Statement, or of a conversation or part of an 

fiven when "statement isolated document, or is contained in a document 
forma part of a con versa- which forms part of a book, or of a connected series 

tio^ ^ument, book, or letters or papers, evidence shall be given of so 
•erisa of letters or pa:)erB. , - 

much and no more of the statemeut, conversatioQi 
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document, book, or series of letters or papers as the Court considers necessa- 
ry in that particular case to the full understanding of the nature and effect 
of the statement, and of the circumstances under which it was made. 

Judgments of Courts of Justice, when relevant. 

40. The existence of any judgment, order or decree which by law 
Previous judgment rele- prevents any Court from taking cognizance of a 

vant to bar a second suit suit or holding a trial, is a relevant fact when the 
question is whether such Court ought to take cog- 
nizance of such suit, or to hold such trial. 

41. A final judgment, order or decree of a competent Court, in the 
Relevancy of certain excise of probate, matrimonial, admiralty or insol- 

jud^ments m probate, &c., vency jurisdiction which confers upon or takes away 
jurisdiction. from any person any legal character, or which de*- 

clares any person to be entitled to any such character, or to be entitled to 
any specific thing, not as against any specified person but absolutely, is 
relevant when the existence of any such legal character, or the title of any 
such person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof that any legal 
character which it confers accrued at the time when such judgment, order or 
decree came into operation ; 

that any legal character, to w^hich*it declares any such person to be 
entitled, accrued to that person at the time when such judgment order or 
decree* declares it to have accrued to that person ; 

that any legal character, which it takes away from any such person 
ceased at the time from which such judgment declared that it had ceased 
or should cease ; 

and that any thing to which it declares any person to be so entitled 
was the property of that person at the time from which such judgment order 
or decree* declares that it had been or should be his property. 

42. Judgments, orders or decrees other than those mentioned in sec- 

Rclevanay and effect of forty-one, are relevant if they relate to matters 

judgments, orders or de- of a public nature relevant to the enquiry ; but such 
crees, other than those judgments, orders or decrees are not conclusive proof 
mentioned in section 41. ^ 

Illustration, 

A sues B for trespass on his land. B alleges the existence of a public right 
of way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C for 
a trespass on the same land, in vvhich C alleged the existence of the same right of 
way, is relevant, but it is not conclusive proof that the right of way exists. 

43. Judgments, orders or decrees, other than those mentioned in 
Judgments, &c., other sections forty, forty-one and forty-two, are irrele- 

than those mentioned in vant, unless the existence of such judgment, order or 
sections 40-42, when rele- decree, is a fact in issue, or is relevant under some 
other provision of this Act. 

Illustrations, 

{a.) A and B separately sue C for a libel which reflects upon each of them. 
C in each case says, that the matter alleged to be rebellous is true, and the circum- 
stances are such that it is probably true in each case, or in neither. 


Act XVIIl of 1872. 
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A obtains a decree against C for damages on the ground that C failed to make 
out his justification. The fact is irrelevant as between B and C. 

{b.) A prosecutes B for adultery with 0, A’s wife. 

B denies that C is A’s wife, but the Court convicts A of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. 
C says that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c.) A prosecutes B for stealing a cow from him. B is convicted. 

A, afterwards, sues C for the cow, which B had sold to him before his conviction. 
As between A and C, the judgment against B is irrelevant. 

(rf.) A has obtained a decree for the possession of land against B. C, B’s son, 
murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

• “ {e.) A is charged with theft and with having been previously convicted of 
theft. The previous conviction is relevant as a fact in issue.” 

“ (/.) A is tried for the murder of B. The fact that B prosecuted A for libel 
and that A was convicted and sentenced is relevant under section 8 as showing the 
motive for the fact in issue.” 

44. Any party to a suit or other proceeding may show that any judge- 

Fraud or collusion in ob- <iecree which is relevant under sec- 

taining judgment, or in- tion forty, forty-one or forty-two and which has been 
competency of Court, may proved hy jhe adverse party, was delivered by a 
bo proved. Court not competent to deliver it, or was obtained 

by fraud or collusion. 

Opinions of third Persons, when relevant. 

45. When the Court has to form an opinion upon a point of foreign 

law, or of science or art, or as to identity of hand- 
Opinions of experts. writing the opinions upon that point of persons 

specially skilled in such foreign law, science or art or in questions as to 
identity of handwriting* are relevant facts. 

Such persons are called experts. 

Illustrations. 

(a.) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symtoms produced by the poison by which A 
is supposed to have died, are relevant. 

(6.) The question is, whether A, at the time of doing a certain act, was, by 
reason of unsoundness of mind, incapable of knowing the nature’ of the act, or that 
he was doing what was either wrong and contrary to law. 

The opinions of experts upon the question whether the systems exhibited by 
A commonly show unsoundiiess of mind, and whether such unsoundness of mind 
usually renders persons incapable of knowing the nature of the acts which they do, 
or of knowing that what they do is either wrong or contrary to law, are relevant. 

(c.) The question is, whether a certain document was written by A. Another 
document is produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were written 
by the same person or by different persons, are relevant. 

46. Facts, not otherwise relevant, are relevant, if they support or are 
Facts bearing upon opi- inconsistent with the opinions of experts, when such 

nions of experts. opinions are relevant. 

Illustrations. 

(«.) The question is, whether A was poisoned by a certain poison. 


Act XVIII of 1872, 
♦Act III of 1S91. 
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The fact that other persons, who were poisoned by that poison, exhibited certain 
symptoms which experts affirm or deny to be the symptoms of that poison, is relevant. 

(b.) The question is, whether an obstruction to a harbour is caused by a certain 
sea-walL 

The fact that other harbours similarly situated in other respects, but where there 
were no such sea-walls, began to be obstructed at about the same time, is relevant. 

47. When the Court has to form an opinion as to the person by whom 
Opinion as to handwrit- ^ny document was written or signed, the opinion of 

ing, when relevant. any person acquainted with the handwriting of the 

person by whom it is supposed to be written or signed that it was or was not 
written or signed by that person, is a relevant fact. 

Explanation . — A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has re- 
ceived documents purporting to be written by that person in answer to 
documents written by himself or under his authority and addressed to that 
person, or when, in the ordinary course of business, documents purporting to 
be written by that person have been habitually submitted to him. 

Illustration. 

The question is, whether a given letter is in the handwriting of A, a merchant 
in London. 

B is a merchant in Calcutta, who has written letters addressed to A and received 
letters pur])orting to be written by him. C is B’s clerk, whose duty it was to examine 
and file B’s correspondence. D is B’s broker, to whom B habitually submitted the 
letters purporting to be written by A for the purpose of advising with him thereon. 

The opinions of B, C and D on the question whether the letter is in the hand- 
writing of A are relevant, though neither B, C nor 1) ever saw A write. 

48. When the Court has to form an opinion as to the existence of 

Opinion as to existence general cilstoin or right, the opinions, as to the 

of right or custom, when existence of such custom or right, of persons who 
relevant. would be likely to know of its existence if it existed, 

are relevant. 

Explanation . — The expression ‘ general custom or right’ includes cus- 
toms or rights common to any considerable class of persons* 

• I • 

Illustration. 

The right of the villagers of a particular village to use the water of a particular 
well is a general right within the meaning of this section. 

Opinions as to usages, 49. \Vhen the Court has to form an opinion as 
tenets, &c., when relevant. to~ 

the usages and tenets of any body of men or family, 

the constitution and government of any religious or charitable founda- 
tion, or 

the meaning of words or terms used in particular districts or by parti- 
cular classes of people, 

the opinions.of persons having' special means of knowledge thereon, aro 
relevant facts. 

50. When the Court has to form an opinion as to the relationship of 
Opinion on relationship, one person to another, the opinion, expressed by 
when releyant. conduct, as to the existence of such relationship, of 

any person who, as a member of the family or other- 
wise, has special means of kuowledege on the subject, is a relevant fact ; 
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Provided that such opinion shall not be sufficient to prove a marriage in 
proceedings under the Indian Divorce Act, or in prosecutions under section 
four hundred and ninety-four, four hundred and ninety-five, four hundred 
and ninety-seven or four hundred and ninety-eight of the Indian Penal Code. 

Illustration, 

(a) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends as husband 
and wife, is relevant. 

(h) The question is whether A was the legitimate son of B. 

The fact that A was always treated as such by members of the family, is relevant. 

51. Whenever the opinion of any living person is relevant, the 
Grounds of opinion, grounds on which such opinion is based are also 
when relevant. relevant. 

Illustration, 

An expert may give an account of experiments performed by him for the pur- 
pose of forming his opinion. 

Character when relevant. 

62. In civil casses, the fact that the character of any person concerned 
In civil cases character such as to render probable or improbable any 
to prove conduct imputed conduct imputed to him, is irrelevant, except in so 
irrelevant. character appears from facts otherwise 

relevant 

In criminal cases, previ- 53. In criminal proceedings, the fact that the 

OU8 good character role- person accused is of a good character, is rele- 
vant. vant. 

* 54. In criminal proceedings the fact that the accused person has a 

bad character is irrelevant, unless evidence has been given that he has a good 
character, in which case it becomes relevant, 

“ Explanation 1. — This section does not apply to cases in which the bad 
character of any person is itself a fact in issue. 

‘‘ Explanation 2. — A previous conviction is relevant as evidence of had 
character.*’ 

55. In civil cases, the fact that the character of any person is such as 
Character as affecting to affect the amount of damages which he ought to 
damages. receive, is relevant. 

Explanation. — In sections fifty- two, fifty-three, fifty-four and fifty-five, 
the word ‘character’ includes both reputation and disposition ; but except as 
provided in section 54 evidence may be given only nf general reputation and 
genet al disposition, and not of particular acts by which reputation or disposition 
were shown. 

PART 11. 

On proof. 

CHAPTER III. 

Facts wHifcn need not be proved. 

Fact judicially notica- 56. No fact of which the Court will take judicial 
able need not be proved. notice need be proved. 


♦ Act III of 1891. 
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Facts of which Coart 57. The Court shall take judicial notice of the 
must take judicial notice, following facts : — 

(1) All laws or rules having the force of law now or heretofore in force, 
or hereafter to be iu force, in any part of British India : 

(2) All public Acts passed or her^^after to be passed by parliament, 
and all local and personal Acts directed by Parliament to be judicially 
noticed : 

(3) Articles of War of her Majesty’s Army or Navy : 

(4) The course of proceeding of Parliament and of the Councils for the 
1 -urposes of making Laws and Regulations established under the Indian 
Councils* Act, or any other law for the time being relating thereto : 

Explanation. — The word ‘ Parliament,* in clauses (two) and (four), 
includes — 

1. The Parliament of the United Kingdom of Great Britain and 

Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland, and 

5. The Parliament of Ireland : 

(5) The accession and the sign manual of the Sovereign for the time 
being of the United Kingdom of Great Britain and Ireland: 

(6) All seals of which English Courts take judicial notice : the seals 
of all the Courts of British India, and of all Courts out of British India, 
established by the authority of the Gevernor General or any local Govern- 
ment in Council: the seals of Courts of Admiralty and Maritime Jurisdic- 
tion and of Notaries Public, and all seals which any person is authorised to 
use by any Act of Parliament or other Act of Regulation having the force 
of law in British India : 

(7) The accession to office, names, titles, functions, and signatures of 
the persons filling for the time being any public office in any part of British 
India, if the fact of their appointment to such office is notified in the 
Gazette of Indian or in ’the official Gazette of any Local Government ; 

(8) The existence, title, and national flag of every State or Sovereign 
recognized by the British Crown : 

(9) The division of time, the geographical divisions of the world, and 
public festivals, fasts and holidays notified in the official Gazette : 

(10) The territories under the dominion of the British Crown : 

(11) The commencement, continuance, and termination of hostilities 
between the British Crown and any other State or body of persons : 

(12) The names of the members and officers of the Court, and of their 
deputies and subordinate officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, attorneys, proctors, vakils, 
pleaders and other persons authorized by law to appear or act before it : 

(13) The rule of the road, on land or at sea.* 

In all these cases, and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to apfuropriate books or docu- 
ments of reference. 


* Act 18 of 1872. 
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It the Court is called upoa by any person to take judicial notice of any 
fact, it may refuse to do so, unless and until such person produces any such 
book or document as it may consider necessary to enable it to do so. 

58. No fact need be proved in any proceeding which the parties 
Facts admitted need not thereto or their agents agree to admit at the hear- 
bc proved. or which, before the hearing, they agree to 

admit by any writing under their hands, or which by any rule of pleading 
in force at. the time they are deemed to have admitted by their pleadings : 
Provided that the Court may, in its discretion ; require the facts admitted 
to be proved otherwise than by such admissions. 


CHAPTER IV. 


Of oral Evidence. 


Proof of facts by oral 
evidence. 

Oral evidence must be 
direct. 


59. All facts, except the contents of documents 
may be proved by oral evidence. 

60. Oral evidence must, in all cases, whatever, 
be direct ; That is to say — 


If it refers to a fact which could be seen, it must be the evidence of a 
witness who says he saw it ; 

If it refers to a fact which could be heard, it must be the evidence of 
a witness who says he heard it ; 

If it refers to a fact which could be perceived by any other sense or 
in any other manner, it must be the evidence of a witness who says he 
perceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence of the person who holds that opinion on those 
grounds: 

Provided that the opinions of experts expressed in any treatise com- 
monly offered for sale, and the grounds on which such opinions are held, 
may be proved by the production of such treatise if the author is dead or 
cannot be found, or has become incapable of giving evidence, or cannot be 
called as a witness without an amount of delay or expense which the Court 
regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or condition 
of any material thing other than a document, the Court may, if it thinks 
fit, require the production of such material thing for its inspection. 


CHAPTER V. 

Of Documentary Evidence. 

61. The contents of documents may be proved 
either by primary or by secondary evidence. 

62. Primary evidence means the document itself 
produced for the inspection of the Court. 

Explanation 1. — Where a document is executed in several parts, each 
part is primary evidence of the doegment : 


Proof of contents of do 
coments. 

Primary evidence. 
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Where a document is executed in counterpart, each counterpart being 
executed by one or some of the parties only, each counterpart is primary 
evidence as against the parties executing it. 

Explanation 2. — Where a number of documents are all made by one 
uniform process, as in the case of printing, lithography or photograghy, each 
is primary evidence of the contents of the rest ; but where they are all copies 
of a common original, they are not primary evidence of the contents of 
the original. 

Illustration. 

A person is shown to have been in possession of a number of placards, all printed 
at one time from one original. Any one of the placards is primary evidence of the 
contents of any other, but no one of them is primary evidence of the contents of the 
original. 

Secondary evidence. 63. Secondary evidence means and includes — 

(1.) Certified copies given under the provisions hereinafter contained; 

(2.) Copies made from the original by mechanical processes which 
in themselves insure the accuracy of the copy, and copies compared with 
such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterparts of documents as against the parties who did not 
execute them ; 

(5.) Oral accounts of the contents of a document given by some person 
who has himself seen it. 

Illustrations. 

(a.) A photograph of an original is secondary evidence of its contents, though 
the two have not been compared, if it is proved that the thing photographed was 
the original, 

(b) A copy compared with a copy of a letter made by a copying machine is 
secondary evidence of the contents of tlio letter, if it is shown that the copy made by 
the copying machine was made from the original. 

(c.) A copy transcrilxjd from a copy, but afterwards compared with the original 
is secondary evidence j*, but the copy not so compared is not secondary evidence of the 
original, although the copy from which it was transcribed was compared with the 
original. 

(d.) Neither an oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of the original, is secondary evidence of the 
original. 

Proof of documents by 64. Documents must be proved by primary evi- 
primary evidence. deuce except in the cases hereinafter mentioned. 

Cases in which secon- 65. Secondary evidence may be given of the 
dary evidence relating to existence, condition, or contents of a document in 
documents may be given. j^^ie following cases 

(a) When the .original is shown or appears to be in the possession 
or power 

of the person against whom the document is sought to be proved, or 

of any person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section sixty-six, such person 
does not produce it ; 
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(6) When the existence, condition or contents of the original have 
been proved to be admitted in writing by the person against whom it is 
proved or by his representative in interest ; 

(c) When the original has been destroyed or lost, or when the 
party oflFering evidence of its contents cannot, for any other reason 
not arising from his own default or neglect, produce it in reasonable 
time ; 

(d) When the original is of such a nature as not to be easily 
moveable ; 

(e) When the original is a public document within the meaning of 
section seventy- four ; 

(/) When the original is a document of which a certified copy is 
permitted by this Act, or by any other law in force in British India, to be 
given in evidence ; 

(gr) When the originals consist of numerous accounts or other docu- 
ments which cannot conveniently be examined in Court, and the fact to 
be proved is the general result of the whole collection. 

In cases (a), (c) and^’(c?) any secondary evidence of the contents of the 
documents is admissible. 

In case (b), the written admission is admissible. 

In case (e) or (/), a certified copy of the document, but no other kind 
of secondary evidence, is admissible 

In case (g), evidence may be given as to the general result of the 
documents by any person who has examined them, and who is skilled in 
the examination of such documents.* 


66. Secondary evidence of the contents of the documents referred to 
in section sixty-five, clause (a), shall not be given 
product “ ® unless the party proposing to give such secondary 

evidence has previously given to the party in whose 
possession or power the document is or to his attorney or pleader* such 
notice to produce it as is prescribed by law ; and if no notice is prescribed 
by law, then such notice as the Court considers reasonable under the cir- 
cumstances of the case : 


Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following Cases, or in any other 
case in which the Court thinks fit to dispense with it : — 

(1) When the document to be proved is itself a notice ; 

(2) When, from the nature of the case, the adverse party must know 
that he will be required to produce it ; 

(3) When it appears or is proved that the adverse party has obtained 
possession of the original by fraud or force ; 

(4) Wheu the adverse party or his agent has the original in Court ; 

(5) When the adverse parry or his agent has admitted the loss of 
the document ; 

(6) When the person in possession of the document is out of reach 
of, or not subject to, the process of the Court. 


Act 18 of 1872. 
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67. If a ducuinenb is alleged to be signed or to liave been written 
Proof of siirnature and ““T person, the signature or 


hamiviTitiiig of persou alle- 
ged to have signed or writ- 
ten document produced. 


Proof where no attesting 
witness found. 


the haodwritiiig of so much of the document as 
is alleged to be in that person’s hand-writing must 
be proved to be in his hand-writing. 

68. If a document is required by law to be attested, it shall not be 
Proof of execution of «sed as evidence until one attesting witness at least 

document required by law has been called for the purpose of proving its exe- 
to be attested. cution, if there be an attesting witness alive, and 

subject to the process of the Court and capable of giving evidence. 

69. If no such attesting witness can be found, or if the document* 
purports to have been executed in the United 
Kingdom, it must be proved that the attestation o^ 
one attesting witness at least is in his handwritingi 

and that the signature of the person executing the document is in the hand- 
writing of that person. 

70. The admission of a party to an attested document of its exe- 
Adnii'?sion of exocutioa cution by himself shall be sufficient proof of its 

execution as against him, though it be a document 
required by law to be attested. 

71. If the attesting witness denies or does not 
recollect the execution of the document, its execu- 
tion may be proved by other evidence. 

72. An attested document not required by 
law to be attested may be proved as if it was un- 
attested. 


by party to attested docu- 
ment. 

Proof when attesting 
witness denies the execu- 
tion. 

Proof of document not 
required by law to be at- 
tested. 


73. In order to ascertain whether a signature, writing, or seal is that 
Comparison of signature, of the person by whom it purports to have been 
writing or seal with others written or made, any signature, writing, or seal 
admitted or proved. admitted or proved to the satisfaction of the Court 

to have been written or made by that person may* be compared with the 
one which is to be proved, although that signature, writing, or seal has not 
been produced or'p^oved for any other purpose. 

The Court may direct any per.^on present in Court to write any words 
or figures for the purpose of enabling the Court to compare the words or 
figures so written with any words or figures alleged to have been written 
by such person. 


Public Documents. 


74. The following documents are public docu- 

VubUc documents. 

1. Documents forming the acts, or records of the acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and executive, whether of 
British India, or of any other part of Her Majesty’s dominions, or of a 
foreign country. 

2. Public records kept in British India of private documt^nts. 

Private documents. 75. .AlH other documents are private. 

68 
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76, Every public officer having the custody of a public document. 

Certified copies of public which any person has a right to inspect, shall give 
documents. that person on demand a copy of it on payment of 

the legal fees therefor, together with a certificate written at the foot of 
such copy that it is a true copy of such document or part thereof as the case 
may be, and such certificate shall be dated and subscribed by such officer with 
his name and his official title, and shall be sealed, whenever such officer is 
authorised by law to make use of a seal ; and such copies so certified shall 
be called certified copies. 

Explanation. — Any officer who, by the ordinary course of official duty, 
is authorised to deliver such copies, shall be deemed to have the custody 
of such documents within the meaning of this section. 

Proof of dooumenta by 77. Siich certified copies may be produced in 
production of certified co- proof of the contents of the public documents or 
P'®®- parts of the public documents of which they pur- 

port to be copies. 

Proof of other official 78. The following public documents may be 
documents. proved as follows : — 

(1) Acts, orders or notifications of the Executive Government of 
British India in any of its departments, or of any Local Government or any 
department of any Local Government, 

by the records of the departments, certified by the heads of those 
departments respectively, 

or by any document purporting to be printed by order of any such 
Government : 

(2 ) The proceedings of the Legislatures, 

by the journals of those bodies respectively, or by published 
Acts or abstracts, or by copies purporting to be printed by order of Govern- 
ment : 

(3) Proclamations, orders or regulations issued by Her Majesty or by 
the Privy Council, or by any department of Her Majesty’s Government, 

by copies or extracts contained in the London Gazette, or purporting 
to be printed by the Queen’s Printer : 

(4) The acts of the Executive or the proceedings of the Legislature of 
a foreign country, 

by journals published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country or 
sovereign, or by a recognition thereof in some public Act of the Governor 
General of India in Council ; 

(5) The proceedings of a municipal body in British India, 

by a copy of such proceedings, certified by the legal keeper thereof, or 
by a printed book purporting to be published by the authority of such 
body : 

(6) Public documents of any other class in a foreign country, 

by the original, or by a copy certified by the legal keeper thereof with 
a certificate under the seal of a Notary Public, or of a British Consul or 
diplomatic agent, that the copy is duly certified by the officer having the 
legal custody of the original, and upon proof of the character of the docu- 
ment according to the law of the foreign country* 
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Presumption as to ^en- 
Tiineness of certified copies. 


Presumption as to Documents; 

79. The Court shall presume every document purporting to be a cer- 
tificate, certified copy, or other document, which is 
by law declared to be admissible as evidence of any 
particular fact, and which purports to be duly cei ti- 
red by any oflBcer in Briti^h India, or by any officer in any Native State in 

^ lliance with Her Majesty, who is duly authorised thereto by the Governor 
General in Council, to be genuine : Provided that such document is substan- 
itially in the form and purports to be executed in the manner directed by law 
^n that behalf. 

The Court shall also presume that any officer by whom any such docu- 
ent purports to be signed or certified held, when he signed it, the official 
haracter which he claims in such paper. 

80. Whenever any document is produced before any Court, purporting 
Presumption as to docu- to be a record or memorandum of the evidence, or of 

mcnts produced as record any pait of the evidence, given by a witness in a 
|of evidence. judicial proceeding or before any officer authorized 

|by law to take such evidence, or to be a statement or confession by any 
I prisoner or accused person taken in accordance with law, and purporting to 
signed by any Judge or Magistrate, or by any such officer as aforesaid 
Hhe Court shall presume — 

'f that the document is genuine ; that any statements as to the circums- 

i tances under which it was taken, purporting to be made by the person 
[signing it,* are true, and that such evidence, statement or confession was 
duly taken. 

; 81. The Court shall presume the genuineness of every document 

I Presumption as to purtv rting to be the London Gazette, of the Gazette 

I zettes, newspapers, private of or the Government Gazette of any Local 

I Acta of Parliament and Govornmout, or of any colony, dependency or posses- 
|oi er ocumentb. Britsh Crown, or to be a newspaper or 

yoiirnai, or to be a copy of a p:iva*^e Act of Parliament piloted by the Queeu's^ 
/Printer, and of every document purporting to be a document directed by any 
„4aw to be kept by any person, is such document is kept’ substantially in the 
Iform required by la\A& a#id is produced from proper custody. 

i ?2. When any document is produced before any Court, purporting 
i Presumption as to docu- to be ti document which, by the law in force for the 
^ent admissible in Eng- time being in England or Ireland, would be admis- 

proof of any particular in any Court of Jus- 
1 ® * tice in England or Ireland, without proof of the seal 

f r stamp or signature authenticating it, or of the judicial or official character 
laimed by the person by whom it purports to be signed, the Court shall 
resume that such seal, stamp or signature is genuine, and that the person 
signing it held, at the time when he signed it, the judicial or official charac- 
ter which he claims, 

and the document ^hall be admissible for the same purpose for which 
it would be admissible in England or Ireland. 

83. The Court shall presume that maps or plans purporting to be 
Presumption as to maps “^de by the authority of Government Weie so made^ 
or plans made by authority and are accurate; but maps or plans made for the 
of Government. purpose of any cause must be proved to be accurate. 
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84. The Court shall presume the genuineness of every book purporting 

Fresumptioa as to collec’ 1^® printed or published under the authority of 

tions of laws and reports the Government of any country, and to contain any 
of decisions. Country, 

and of every book purporting to contain reports of decisions of the 
Courts of such country. 

85. The Court shall prevsume that every document purporting to be a 
Presumpiion as to powers power-o‘’-attorney, and to have been executed before, 

*of-attornoy. and authenticated by, a Notary Public, or any Court, 

Judge, M.igivStrate, British Consul or Vice-Consul, or representative of Her 
Majesty or of the Government of India, was so executed or authenticated. 

86. Tne Court may presume that any document purporting to be a cer- 
Presumption as to certi-. tified copy of any judicial record of any country not 

lied copies of foreign judi-‘ forming part of Her Majesty’s dominions is genuine 
cial records, accurate, if the document purports to be certified 

in any manner which is certified by any representative of Her Majesty or of 
the Government of India in or for such country to be the manner commonly 
in use in that country for the certification of copies of judicial records. 

** An nfficer who, with respect to any territory or place not forming 
part of Her Majesty’s dominions, is a Political Agent therefor, as defined iu 
section 3 of the Foreign Jurisdiction and Extradition Act, 1879, and section 
190 of the Code of Criminal Procedure, 1882, shall, for the purposes of this 
section, be deemed to be a representative of the Government of India in and 
for the country comprising that territory or place,” 

87. The Court may presume that any book to which it may refer for 
Presumption as to books, information on matters of public or general interest. 

maps and charts. and that any published map or chart, the statements 

of which are relevant facts, and which is produced for its inspection, was 
written and published by the person, and at the time, and place, by 
whom or at which it purports to have been written or published. 

88. The Court may presume that a message, forwarded from a tele- 
Presumption as to tele- graph office to the person to whom such message 

graphic messages. purports to be addressed, correspond with a message 

delivered for transmivssion at the office from which the message purports to 
be sent ; but the Court shall not make any presumption^ as to the person by 
whom such message was delivered for transmission. • 

89. The Court shall presume that every document, called for and not 
Presumption as to due produced after notice to produce was attested, 

a^-nufnot p* duc^ Stamped and executed in the manner required by law. 

90. Where any document, purporting or proved to be 30 years old, is pro- 
Presumption as to docu- duced from any custody which the Court in the parti- 

ments thirty years old. cular case considers proper, the Court may presume 
that the signature and every other part of such document, which purports to be 
in the handwriting of any particular person is in that person’s handwriting, 
and, in the case of a document executed or attested, that it was duly executed 
and attested by the persons by whom it purports to be executed and attested. 

Explanation , — Documents are said to be in proper custody if they are 
in the place in which, and under the care of the person with whom they 
would naturally be; but no custody is improper if it is proved to have had 
a legitimate origin, or if the circumstances of the particular case are such as 
to render such an origin probable. 

This explanation applies also to section eighty-one. 


Aft HI of im. 
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Illustrations. 

(a) A has been in possession of landed property for a long time. He produces 
from his custody deeds relating to the land showing his titles to it. The Y?us tody is 
proper. 

(i) A produces deeds relating to landed property of which he is the mortgagee. 
The mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in B*s possession, 
which were deposited with him by B for safe custody. The custody is proper. 


CHAPTER VI. 

Of the Exclusion of oral by documentary evidence. 

91. When the terms of a contract, or of a grant or of any other His- 
Evidence of teimsot Position of property, have been reduced to the form 
contracts, grants and other of a document, and in all cases in which any matter 
dispositions of property re- is required by law to be reduced to the form of a 
duced to form of document, document, no evidence shall be given in proof of the 
terms of such contract, grant or other disposition of property, or of such 
matter, except the document itself, or secondary evidence of its contents 
in cases in which secondary evidence is admissible under the provision herein 
before contained. 

Exception 1. — When a public officer is required by law to be appointed 
in writing, and when it is shown that any. particular person has acted as 
such officer, the writing by which he is appointed need not be proved. 

Exception 2. — Wills admitted to probate in British India* may be proved 
by the probate. 

Explanation. 1 — This section apolies equally to cases in which the 
contracts, grants or dispositions of property referred to are contained in one 
document, and to cases in which they are contained in more documents 
than one. 

Explanation 2. — Where there are more originals than one, one original 
only need be proved. 

Explanation 3. — The statement, in any document whatever, of a fact 
other than the facts referred to in this section, shall not preclude the admis- 
sion of oral evidence as to the same fact. 

Illustrations. 

(a) If a contract he contained in several letters, all the letters in which it is 
contained must be proved. 

If a contract is contained in a bill of exchange, the bill of exchange must 

he proved. 

(c) If a bill of exchange is drawn in a set of three, one only need be proved. 

(d) A contracts,, in writing, with B, for the delivery ^f indigo upon certain 
terms. The contract mentions the fact that B had paid A the price of other indigo 
contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The 
evidence is admissible. 

(s) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 
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Exclusion of evidence of 
oral agreenfent. 


92. Wiicn the terms of aoy such contract, grant or other disposition 
of property, or any matter required by law to be 
reduced to the form of a document, have been 
proved according to the last section, no evidence 
of any oral agreement or statement shall be admitted, as between the parties 
to any such instrument or their representatives in interest, for the purpose 
of contradicting, varying, adding to, or subtracting from, its terras : 


Proviso (1) — Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order rela- 
ting thereto; such as fraud, intimidation, illegality, want of due execution, 
want of capacity in an}' contracting part)^, want or failure of consideration, 
or mistake in fact or law. 

Proviso (2) — The existence of any separate oral agreement as to any 
matter on which a document is silent, and which is not inconsistent with it» 
terms, may be proved. In considering whether or not this proviso applies, 
the Court shall have regard to the degree of formality of the document. 

Proviso (3) — The existence of any separate oral agreement, constitu- 
ting a condition precedent to the attaching of any obligation under any such 
contract, grant or disposition of property, may be proved. 

Proviso (4) — The existence of any distinct subsequent oral agreement 
to rescind or modify aov such contract, grant or disposition of property, 
may be proved, except in cases in which such contract, grant or disposition 
of property is by law required to be in writing, or has been registered 
according to the law in force for the time being as to the registration of 
documents. 

Proviso (5) — Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that descrip- 
tion, may be proved : Provided that the annexing of such incident would 
not be repugnant to, or inconsistent with, the exnress terras of the contract. 

Proviso (6) — Any fact may be proved which shows in what manner 
the language of a document is related to existing facts. 


Illustrations, 

(a) A policy of insurance is effected on goods “ in ships from Calcutta to 
Londem.” The goods are shipped in a particular ship which is lost. The fact that 
thf. particular ship was orally excepted from the policy, cannot be proved. 

(h) A agrees absolutely in writing to pay w Ks. 1,000 on the first March 
1873. The fact that, at the same time, an oral agreement was made that the money 
should not be paid till the thirty-first March, cannot be proved. 

(c) An estate called ‘ tlie Rampur tea estate ’ is sold by a deed which contains a 
map of the property sold. The fact that land not included in the map had always 
been regarded as part of the estate and was meant to pass by the deed, cannot be proved. 

(d) A enters into a written contract with w to work certain mines, the property 
of B, upon certain teiliis. A was induced to do so by a misrepresentation of B’s as 
to their value. This fact may be proved. 

(e) A institutes a suit aginst wfor the specific performance of a contract, and 
also prays that the contract may be reformed as to one of its provisions, as that pro- 
vision was inserted in it by mistake. A may prove that such a mistake was made as 
would by law entitle him to have the contract reformed. 

(f) A orders goods of B by a letter in which nothing is said as to the time of 
payment, and accepts the goods on delivery. jusues A for the price, A may show 
that the goods were supplied on credit for a term still unexpired. 
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g) A sells B a horse and verbally warrants him sound. A gives B a paper in 
these words : * Bought of A a horse for Rs. 500.’ B may prove the verbal warranty. 

h) A hires lodging of w» and gives w a card on which is written — ‘ Rooms, Rs. 
200 a month.’ A may prove a verbal agreement that these terms were to include 
partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement drawn up 
by an attorney, Ts made between them. It is silent on the subject of board. A may 
not prove that board was included in the terms verbally. 

G‘) A applies to B for a debt due to A by sending a receipt for the money. R 
keeps the receipt and docs not send the money. In a suit for the amount, A may 
prove this. 

(j) A and B make a contract in writing to take effect upon the happening of a 
certain contingency. The writting is left with B, who sues A upon it. A may show 
the circumstances under which it was delivered. 

93. When the language used in a document is, on its face, ambiguous 
Exclusion of evidence to defective, evidence may not be given of facts 
explain or amend ambi* which would show its meaning or supply its 
guous document. defects. 


Illustrations. 

(a) A agrees, in writing, to sell a horse to B for ‘ Rs. 1,000, or Rs. 1500’. 

Evidence cannot he given to show which price was to be given. 

(b) A deed contains blanks. Evidence cannot be given of facts which would 
show how they were meant to be filled. 

94. When language used in a document is plain in itself, and when 
Exclusion of evidence it applies accurately to existing facts, evidence 
against application of may not be given to show that it was not meant to 
document to existing facts. apply to such facts. 

Illustration. 

A sells to B, by deed, ‘ my estate at Rampur containing 100 bighas.’ A has an 
estate at Rampur containing 100 bighas. Evidence may not be given of the fact 
that the estate raerfntf to be Sold was one situated at a different place and of a different 
size. 


95. When language used in a document is plain in itself, but is un- 
Evidence as to document meaning in reference to existing facts, evidence 
unmeaning in reference to may be given to show that it was used in a peculiar 
existing facts. sense. 


Illustration. 

A sells to B, by deed, ‘ my house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a house at Howrah, of 
which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at 

Howrah. 


^6. When the facts are such that the language used might have 

Evidence as to appiica- J'®®'* meant to apply to any one, and could not 
tion of language which can have been meant to apply to more than one, of 
apply to one only of sever- several persons or things, evidence may be given 
al persons. facts which show which of those persons or things 

it was intended to apply to. 
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Illustrations. 


(a) A agrees to sell to B. for Rs. 1,000, ‘ my white horse.’ A has two white 
liorses. Evidence may be given of facta which show which of them was meant. 

(S) A agrees to accompany B to Haidarabad. Evidence may be given of facts 
showing whether Haidarabad in the Dekkhan or Haidarabad in Sindh was meant. 


Evidence as to applica- 
tion of lanpiia^e to one of 
two sets of facts, to nei- 
ther of which the whole 
correctly applies. 


97. When the language used applies partly to 
one set of existing facts, and partly to another set 
of existing facts, but the whole of it does nob 
apply correctly to either, evidence may be given to 
show to which of the two it was meant to apply. 

Illustration. 


A agrees to sell to B * my land at X in the occupation of Y.’ A has land at X, 
but not in the occupation of Y, and he has land in the occupation of Y, but it is not 
at X. Evidence may be given of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible or 
Eviflonoe as to meaning tiot commonly intelligible characters, of foreign, 
of illegible characters, Ac. obsolete, technical, local, and provincial expressions, 
of abbreviations and of words used in a peculiar 
sense. 


Illustration, 

A, a sculptor, agrees to sell to B ‘ all my mods.’ A has both models and 
modelling tools. Evidence may be given to show which he meant to sell. 

99. Persons who are not parties to a document, or their re presen - 

Who may give evidence tatives in interest, may give evidence of any facts 

of agreement varying terms tending to show a contemporaneous agreement 

of document. varying the terms of the document. 

Illustration, 

A and B make a contract in writing that B shall sell a certain cotton, to be paid 
for on delivery. At the same time they make an oral agreement that three months’ 
credit shall be given to A, This could not be shown as between A and B, but it might 
be shown by C, if it affected his interests. 

100. Nothing in this chapter contained shall be taken to affect 

Saving of provision, of a«y of provisions of the Indian Succession 

Indian Succession Act rcia- Act (X of 1865) as to the construction op 

ting to wills. ^illg 


PART III. 

Production and effect of Evidence. 

CHAPTER VII. 

Of the Burden of Proof. 

101. Whoever desires any Court to give judgment as to any legal 
n •A # right or liability depenaent on the existence of 

u eno proof. which he asserts, must proved that those 

facts exist. 

Whea a person is bound to prove the existence of any fact, it is said 
that the burden of proof lies on that person. 
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Illustrations. 

(a) A desires a Court to give judgment that B shall be punished for a crime 
which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to certain land in 
the possession of B, by reason of facts which he asserts, and which B denies, to be 
true. 

A must prove the existence of those facts. 

102. The burden of proof in a suit or proceeding lies on that 
On whom burden of person who would fail if no evidence at all were 
proof lies. given on either side. 

Illustrations. 

(а) A sues B for land of which B is in possession, and which, as A asserts, was 
loft to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his 
possession. 

Therefore the burden of proof is on A. 

(б) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud, 
which A denies. 

If no evidence were given on either side, A would succeed, as the bond is not 
disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 


103. The burden of proof as to any particular fact lies on that 
person who wishes the C«)urt to believe in its exis- 
tence, unless it is provided by any law that the 
proof of that fact shall lie on any particular person. 


Burden of proof as to 
particular fact. 


Illustration. 

A prosecutes B for theft, and wishes the Court to* believe that B admitted the 
theft to C. A must prove the admission. 

B wishes the cfourt to believe that, at the time in question, he was elsewhere. 
He must prove it. 

104. The burden of proving any fact necessary to be proved in 
Burden of proving fact order to enable any person ro give evidence of any 
to be proved to make evi- other fact is on the person who wishes to give such 
deuce admissible. evidence. 


Illustrations. 

(а) A wishes to prov., a dying declaration by B. A must prove B’s death. 

(б) A wishes to prove, by secondary evidence, the contents of a lost document. 

A must prove that the document has been lost. 

• ^ 

105. When a person is accused of any offence, the burden or proving 
Burden of proving that the existence of circumstances bringing the case 
case of accused comes with- within any of the General Exceptions in the Indian 
m exceptions. Penal Code, or within any special exception or 

proviso contained in any other part of the same Code, or in any law defining 
the offence, is upon him, and the Court shall presume the absence of such 
circumscauces. 


69 
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Illustrations, 

(a) A, accused of murder, alleges that, by reason of unsoundness of mind, he 
did not know the nature of the fact. 

The burden of proof is on A. 

(b) A, accused of murder, alleges that, by grave and sudden provocation,, he was 
deprived of the power of self- control. 

The burden of proof is on A. 

(c) Section three hundred and twenty-five of the Indian Penal Code provides 
that whoever, except in the case provided for by section three hundred and thirty 
five, voluntarily causes grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section three hundred 
and twenty-five. 

The burden of proving the circumstances Iwinging the case under section three 
hundred and thirty-five lies on A. 

Burden of provinf? fact 106. When any fact is especially within the 
•■peo.ially within know- knowledge of any person, the burden of provin<» 
**'^«*- that face is upon him. 


Illustrations. 


(a) When a person does an act with some intention other than that wiiich the 
character and circumstances of the act suggest, the burden of proving that intention 
is upon him. 

(b) A is cliarged with travelling on a railway without a ticket. The burden of 
proving that he had a ticket is on him. 


Burden of proving death 
of person known to have 
been alive within thirty 
years. 


108. ♦Provided 

Burden of proving that 
person is alive who has 
Bot been heard of for 
seven yeara. 


107. When the question is whether a man ia 
alive or dead, and it is shown that he was alive 
within thirty years, the burden of proving that he ia 
dead is on the person who affirms it. 

that when the question is whether a man is alive or 
dead, and it is proved that he has not been heard of 
ror seven years by those who would naturally have 
heard of him if he had been alive, the burden of 
proving that he is alive 'is shifted* to the person 
who affirms it. 


109. When the question is whether persona are partnera, landlord 
Burden of proof u to ***** tenant, or principal and agent, and it haa 

relationehip in the cases of been shown that they have been actine as such 

th« ,h., *, 

.. . . ceased to stand, to each other in those rela- 

tiODships respectively, is on the person who affirms it. 

110. When the question is whether any person is owner of anv- 

owneJX°* r***®** .‘‘® to be in poesessioD, the 

thp »!. ffi Proving that be » not the owner is on 

the persoa who affirms lhat he is not the owner. 

111. Where there is a question as to the good faith of a transac- 

Proof <a good faith in between parties, one of whom stands to the 

!Sr^Vnel.tSn“;^ T * Pp«>t*on of active confidence, the harden 

ttve confidenoe. ®/ proving the good &ith of the transaction is on 

the party who is in a position of active confidence 
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llluBtrations, 

(a) The good faith of a sale by a client to an attorney is in question in a suit 
brought by the client. The burden of proving the good faith of the transaction is on 
the attorney. 

{b) The good faith of a sale by a son just come of age to a father is in question 
in a suit brought by the son. The burden of proving the good faith of the transaction 
is on the father. 

112. The fact that any person was born during the continuance of 

Birkh during marriage, ^ marriage between his mother and any mao, 

conclusive proof of legiti- or witliin two hundred and eighty days after its 
dissolution, the mother remaining unmarried, shall 
be conclusive proof that he is the legitimate son of that man, unless it can 
be shown that the parties to the marriage had no access to each other at 
any time when he could have been begotten. 

113. A notification in the Gazette of India that any portion of 
Proof of cession of terri- British territory has been ceded to any Native 

State, Prince or Ruler, shall be conclusive proof 
that a valid cession of such territory took place at the date mentioned in 
such notification. 

114. The Court may pre'^ume the existence of any fact which it 
Court may presume ex- thinks likely to have happened, regard being had to 

istence of certain facts the common course of natural events, human conduct 

and public and private business, in their relation to the facts of the parti- 
cular case. 


lllustralions. 


The Court may presume — 

(a) That a man who is in possession of stolen goods soon after the theft is either 
the thief or has received the goods knowing them to be stolen, unless he can account 
for his possession ; 

(5) That an accomplice is unworthy of credit, unless he is corroborated in 
material particulars ; 

(c) That a bill of exchange, accepted, or endorsed, was accepted or endorsed for 
good consideration ; 

(d) That a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or states of things usually 
cease to exist, is still in existence ; 

{e) That judicial and official acts have been regularly performed ; 

(/) That the common course of business has been followed in particular cases ; 

(g) That evidence which could be and is not produced would, if produced, be 
unfavourable to the person who withholds it ; 

(h) That if a man refuses to answer a question which he is not compelled to 
answer by law, the ansv^er, if given, would be unfavourable to him ; 

(i) That when a document creating an obligation is in the hands of the obligor, 
the obligation has been discharged. 

But the' Court shall also have regard to such facts as the following, in considering 
whether such maxims do or do not apply to the particular case before it : 

As to illustration (a)— A shop-keeper has in his till a marked rupee soon after 
it was stolen, and cannot account for its possession specifically, but is continually 
receiving rupees in the course of his business ; 
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As to illustration (b) — A, a person of the highest character, is tried for causfng a 
marrs death by an act of negligence in arranging certain machinery. B, a person of 
equally good character, who also took part in the arrangement, describes precisely what 
was done, and admits and explains the common carelessness of A and himself : 

As to illustration (b) — A crime is committed by several persons. A, B and C, 
tlirce of the criminals are captured on the spot and kept apart from each other. Each 
gives an account of the crime implicating D, and the accounts corroborate each other in 
such a manner as to render previous concert highly improbable : 

As to illustration (c) — A, the drawer of a bill of exchange, was a man of business. 
B, the acceptor, was a young and ignorant person, completely under A’s influence : 

As to illustration (r/) — It is proved that a river ran in a certain course five years 
ago, but it is known that there have been floods since that time which might change 
its course : 

As tf) illustration (c) — A judicial act, the regularity of which is in question, was 
performed under exceptional circumstances : 

As to illustration (/) — The question is, whether a letter was received. It is shown 
to have been posted, but the usual course of the post was interrupted by distur- 
bances : 

As to illustration (g ) — A man refuses to produce a document which would bear on 
a contract of small importance (ui which he is sued, but which might also injure the 
feelings and reputation of his family : 

As to illustration (h ) — A man refuses to answer a question which he is not 
compelled by law to answer, but the answer to it might cause loss to him in matters 
unconnected with the matter in relation to which it is asked : 

As to illustration (?) — A bond is in po^^session of the obligor, but the circumstances 
of the case are such that he may have stolen it. 


CHAPTER VIIL 


Estoppel. 

115. When one person has, by his declaration, act or omission, inten- 
, tionally caused or permitted another person to be- 

lieve a thing to be true and to act upon such belief, 
neither he nor hi.s representative shall be allowed, in any suit or proceeding 
between himself and such person or his representative, to deny the truth of 
that thing. 

Illustration, 

A intentionally and falsely leads B to believe that certain land belongs to A, and 
thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside the 
sale on the ground that, at the time of the sale, he had no title. He must not bo 
allowed to prove his want of title. 

116. No tenant of immoveable property or person claiming through 
__ , , _ ^ such tenant, shall, during tho continuance of the 

ppc o cnan , tenancy, be permitted to deny that the landlord of 
such tenant had, at the beginning of the tenancy, a title to such immoveable 
property ; and no person who came upon any im- 
in P«won „jQyej|bie property by the license of the person in 

possession thereof, shall be permitted to deny that 
snob pefvson had a title to Such possession at the time when such license 
was given, 
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117. No acceptor of a bill of exchange shall be permitted to deny 
Estoppel of acceptor of that the drawer had authority to draw such bill or 
bill of exchange, bailee or to endorse it ; nor shall any bailee or licensee be 
licensee. permitted to deny that his bailor or licensor had. at 

the time when the bailment or license commenced, authority to make such 
bailment or grant such license. 

Explanation (1) — The acceptor of a bill of exchange may deny that the 
bill was really drawn by the person by whom it purports to have been 
drawn. 

Explanation (2) — If a bailee delivers the goods bailed to a person 
other than the bailor, he may prove that such person had a right to them 
as against the bailor. 


CHAPTER IX. 


Of Witnesses. 


118. All persons shall be competent to testify unless the Court con- 

siders that they are prevented from understanding 

0 may es i y. questions put to them, or from giving rational 

answers to those questions, by tender years, extreme old age, disease, whether 
of body or mind, or any other cau.se of the same kind. 

Explanation . — A lunatic is not incompetent to testify, unless he is 
prevented by his lunacy from under.standing the questions put to him and 
giving rational answers to them. 

119. A witness who is unable to speak may give his evidence in any 

Dumb witnesses Other manner in which he can make it intelligible, 

a.s by writing or by signs ; but such writing must be 
written and the signs made in open Court. Evidence so given shall be 
deemed to be oral evidence. 

120. In all civil proceedings the parties to the, suit, and the husband 

Parties to civil suit, and competent 

their wives or huabandsi witnesses. In criminal proceedings against any 

Husband or wife of per- person, the husband or wife of such person, respect- 

son under cnminal trial. i- i u n u x. ^ ^ 

tively, shall be a competent witness. 

121. No Judge or \Iagistrate shall, except upon the special order of 

Judges and Magistrates. subordinate, be cornpell- 

ed to answer any questions as to his own conduct 
in Court as such Judge or Magistrate, or as to anything which came to his 
knowledge in Court as such Judge or Magistrate ; but he may be examined 
as to other matters which occurred in his presence whilst he was so 
acting. 


Illustrations, 

(a.) A, on his trial before the Court of Session, says that a deposition was 
improperly taken by B, the Magistrate. B cannot be compelled to answer questions 
as to this, except upon the special order of a superior Court. 

(i.) A is accused before the Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special order 
of the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder a Police 
officer whilst on this trial before B, a Sessions Judge. B may be examined as to what 
occurred. 
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Evidence as to aiSairs of 
State. 


Official communications. 


122. No person who is or has been married, shall be compelled to 

disclose any communication made to him during 
mwrS”cr**'*^*^^*°** marriage by any person to whom he is or has been 

’ married ; nor shall he be permitted to disclose any 

such communication, unless the person who made it, or his representative 
in interest, consents, except in suits between married persons, or proceedings 
in which one married person is prosecuted for any crime committed against 
the other. 

123. No one shall be permitted to give any evidence derived from 
unpublished official records relating to any affairs 
of State, except with the permission of the officer at 
the head of the department concerned, who shall 

give or withhold such permission as he thinks fit. 

124. No public officer shall be compelled to disclose communications 
made to him in official confidence, when he considers 
that the public interests would suffer by the 

disclosure. 

125. No Magistrate or Police officer shall be compelled to say whence 

he got any information as to the commission of 
mis8ion*of offend offence, and Revenue Officer shall be compelled 

to say whence he got any information as to the 
commission of any offence against the public revenue. 

Explanation . — Revenue officer in this section means any officer em- 
ployed in or about the business of any branch of the public revenue.* 

126. No barrister,VattorDey, pleader or vakil, shall at any time be 
permitted unless with his client*s express consent, 
to disclose any communication made to him in the 
course and for the purpose of his employment as such 

barrister, pleader, attorney or vakil, by or on behalf of his client, or to state 
the contents or condition of any document with which he has become 
acquainted in the course, and for the purpose of bis professional employment, 
or to disclose any advice given by him to his client in the course and for the 
purpose of such employment : 4 - 


ProfesBioDal 

cations. 


Provided that nothing in this section shall protect from disclosure — 

(1) Any such communication made in furtherance of any illegalf 
purpose ; 

(2) Any fact observed by any barrister, pleader, attorney or vakil, 
in the course of his employment as such, showing that any crime or fraud 
has been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleaderf 
attorney or vakil was or was not directed to such fact by or on behalf on 
his client 

Explanation , — The obligation stated in this section continues after 
the employment has ceased. 

Illustrations, 

(a). A, a dient, says to B, an attorney — ‘ I have committed forgery, and I wish 
you to defend me.* 


* Section 1, Act HI of 1887. 
t Act XVIII of 1872. 
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As the defence of a man known to be guilty is not a criminal purpose, this com- 
munication is protected from disclosure. 

(b) A, a clief t, says to B, an attorney — ‘ I wish to obtain possession of property 
by the use of a forged deed on which I requested you to sue.* 

This communication, being made in furtherance of a criminal j purpose, is not 
protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, to defend 
him. In the course of the proceedings, B observes that an entry has been made in 
A’s account book, charging A with the sum said to have been embezzled, which entry 
was not in the book at the commencement of his employment. 

This being a fact observed by B in the course of his employment, showing that a 
fraud has been committed since the commencement of the proceeding^, it is not pro- 
tected from disclosure. 


127. The provisions of section one hundred and twenty-six shall 
vSection 26 to apply to applj to interpreters, and the clerks or 

interpreters, &c. servants of barristers, pleaders, attorneys, and vakils. 

128. If any party to a suit gives evidence therein at his own ins- 

tance or otherwise, he shall not be deemed to have 
^ consented thereby to such disclosure as is mentioned 
in section one hundred and twenty-six ; and if any 
party to a suit or proceeding calls any such barrister, pleader, ♦ attorney or 
vakil as a witness, he shall be deemed to have consented to such dis- 
closure only if he questions such barrister, attorney or vakil on matters 
which, but for such question, he would not ^ at liberty to disclose. 

129. No one shall be compelled to disclose to the Court any confiden- 
tial communication which has taken place between 
him and his legal professsonal adviser, unless be 
offers himself as a witness, in which case be may 

be compelled to disclose any such communications as may appear to the 
Court necessary to be known in order to explain any evidence which he has 
given, but no others. 

130. No witness who is not a party to a suit shall be compelled to 

. • j j produce his title-deeds to any property, or any 
document in virtue of which he holds any property 
as pledgee or mortgagee, or any document the 
production of which raighc tend to criminate him, unless he has agreed in 
writing to produce them with the person seeking the production of such 
deeds or some person through whom be claims. 


Confidential communica* 
tioDs with legal advisers 


131. No one shall be compelled to produce documents in his posses- 

^ , sion, which any other person would be entitled 

Production of documents ^ r ^ -r 

which another person hav- to refuse to produce if they were in his possession, 

ing possession could refuse unless such last mentioned person consents to 
to produce, j their production. 

132. A witness-sball not be excused from answering any question as 

Witness not excused 1^^ matter relevant to the matter in issue iu any 

from answering on ground suit or in any civil or criminal proceeding, upon the 

that answer will criminate, ground that the answer to such question will crimi- 
nate, or may tend directly or indirectly to criminate, such witness, or that 
it will expose, or tend directly or indirectly to expose, such witness to a 
penalty or forfeiture of any kind : 


Act XVlIl of 1872. 
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Provided that no such answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecution, 
Proviso. proved against him in any crSninal proceeding, 

except a prosecution for giving false evidence by such answer. 

133. An accomplice shall be a competent witness against an accused 
person ; and a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of an 
accomplice. 

134. No particular number of witnesses shall in 
any case be required for the proof of any fact. 


Accomplice. 


Number of witnesses. 


CHAPTER X. 

Of the Examination of Witnesses. 

which witnesses are produced and examined shall 
be regulated by the law and practice for the time 
being relating bo civil and criminal procedure res- 
pectively, and, in the absence of any such law, by the 

discretiou of the Court. 

136. When either party proposes to give evidence of any fact, the 
Judge may ask the party proposing to give the 
mtoibuityo/evlLnce" “ ' evidence in what manner the alleged fact, if proved, 
would be relevant; and the Judge shall admit the 
evidence if he thinks that the fact, if proved, would be relevant, and not 
otherwise. 

If the fact proposed to be proved is one of which evidence is admissible 
only upon proof of some other fact, such last-mentioned fact must be 
proved before evidence is given of the fact first mentioned, unless the party 
undertakes to give proof of such fact and the Court is satisfied with such 
undertaking. 

If the relevancy of one alleged fact depends upon another alleged fact 
being first proved, the Judge mav, in his discretion, either permit evidence 
of the first fact to be given before the second fact is proved, or require 
evidence to be given of the second fact before evidence is given of the 
first fact. 

Illustrations, 

(a.) It is proposed to prove a statement about a relevant fact by a person 
alleged to be dead, which statement is relevant under section thirty-two. 

The fact that the person is dead must be proved by the person proposing to prove 
the statement, before evidence is given of the statement. 

It is proposed to prove, by a copy, the contents of a document said to be 

lost. 

The fact that the original is lost must be proved by the ^person proposing to pro- 
duce the copy, before the copy is produced. 

Cc.) A is accused of receiving stolen property knowing it to have been stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The Court 
-may, in its discretion, either require the property to be identified before the denial of 
the possession is proved, or permit the denial of the possession to be proved before 
the property is identified. 


135. The order in 

Ordor of production and 
examination of witnesses. 
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(c?.) It is proposed to prove a fact (A) which is said to hare been the cause or 
effect of a fact in issue. There are several intermediate facts (B, C and D) which 
must be shown to exist before the fact (A) can be regarded as the cause or effect of 
the fact in issue. The Court may either permit A to be proved before B, C or D is 
proved, or may require proof of B, C and D before permitting. proof of A. 


Examination in-chief. 


C.’oss -examination. 


137. The examination of a witness by the party 
who calls him shall be called his examination-in^ 
chief. 

The examination of a witness by the adverse party 
shall be called his cross-examination. 


The examination of a witness, subsequent to the cross-examination, 
by the party who called him, shall be called his 
re-examination. 


Re examination. 


Order of examinations. Witnesses shall be first examined-in-chief. 

Direction of re-examina- then (if the adverse party so desires) cross-examined, 
then (if the party calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts ; 
but the cross-^ xarninatiou need not be confined to the facts to which the 
witnes.s testified in his examination-in -chief. 

The re-examination shall he directed to the explanation of matters 
referred to in cross-examination ; and if new matter is, by permission of the 
Court, introduced in re-examination, the adverse party may further cross- 
examine upon that matter. 

139. A person .summoned to produce a document doe.s not become 
Cros^.examination of witness by the mere fact that he produces it, and 
person called to produce a cannot be cross-examined unless and until he is 
document, called as a witness. 

, ^ 140. Witne.sses to character may be cross-exam - 

Witnesses to charac er, re-examined. 

141. Any question suggesting the answer which the person putting 

it wishes or expects to receive, is called a leadino" 
Leading questions.. . (fuestion. 

142. Loading questions must not, if objected to by the adverse party 

be asked in an examination-iu-chief, or in a re- 
When they must not be examination, except with the permission of the 
Court. 


The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion been already 
sufficiently proved. 


When they may be asked 


143. Leading questions may be asked in cross- 
examination. 


144. Any witness may be asked, whilst under examination, whether 
any contract, grant or other disposition of property, 
Evidence as to matters which he is giving evidence was not contained 

in writing. ^ document, and if he says that it was, or if he is 

about to make any statement as to the contents of any document, which 
in the opinion of the Court, ought to be produced, the adverse party may 
object to such evidence being given until such document is produced, or 
until facts have been proved which entitle the party who called the witness 
to give secondary evidence of it. 


' 70 
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Explanation, — A tvitnesa may give oral evidence of statements made 
by other persons about the contents of documents if such statements are in 
themselves relevant facts. 

Illustration, 

The question is, whether A assaulted B. 

C deposes that he heard A to D — ‘ B wrote a letter accusing me of theft, 
and I will be revenged on him.* This statement is relevant, as showing A’s motive 
for the assault, and evidence may bo given of it, though no other evidence is given 
about the letter. 

145. A witness may be cross-examined as to previous statements 
Cross-examination os to “^^de by him in writing or reduced into writing, and 

previous statemects in relevant to matters in question without such writing 
writing. being shown to him, or being proved ; but if it is 

intended to contradict him by the writing, his attention must, before the 
writing can be proved, be called to those parts of it which are to be used 
for the purpose of contradicting him. 

146. When a witness is cross-examined, he may, in addition to 
Questions lawful in cross, the questions hereinbefore referred to, be asked 

examination. any questions which tend — 

(1) to test his veracity ; 

(2) to discover who is and what is his position in life, or 

(3) to shake his credit, by injuring his character, although the answer 
to such questions might tend directly or indirectly to criminate him, or 
might expose or tend directly or indirectly to expose him to a penalty or 
forfeiture. 

147. If any such question relates to a matter re- 
Wheni witness to be com levant to the suit or proceeding, the provisions of sec- 
pe o answer. hundred and thirty-two shall apply thereto. 

148. If any such question relates to a matter not relevant to the suit 

A or proceeding, except in so far as it affects the credit 

CouTt to decide when ^ •. ^ 

question shall be asked and of the Witness by injuring his character, the Court 
when witness compelled to shall decide whether or not the witness shall be 
answer. compelled to answer it, and may, if it thinks fit 

warn the witness that he is not obliged to answer it. In exercising its 
discretion, the Court shall have regard to the following considerations : — 

(1) Such questions are proper if they are of such a nhture that the 
truth of the imputation conveyed by them would seriously affect the opinion 
of the Court as to the credibility of the witness on the matter to which he 
testifies. 

(2) Such questions are improper if the imputation which they convey 
relates to matters so remote in time, or of such a character, that the truth 
of the imputation would not affect, or would affect in a slight degree, the 
opinion of the Court as to the credibility of the witness on the matter to 
which ho testifies : 

(3) Such questions are improper if there is a great disproportion be- 
tween the importance of the imputation made against the witness’s character 
and the importance of his evidence : 

(4) The Court may, if it sees fit, draw, from the witness’s refusal to 
answefi the inference that the answer if given would be unfavourable. 
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149. No such question as is refiMred to iu section one hundred and- 
Question not to be ask- forty-eighfc ought to be asked, unless the person 
ed without roasonahlc asking it has reasonable grounds for thinking that 
grounds. imputation which it conveys is well-founded. 

Illustrations, 

(a.) A barrister is instructed by an attorney or vakil that an important witness 
is a dakait. This is a reasonable ground for asking the witness whether he is a 
dakait. 

{b.) A pleader is informed by a person in Court that an important witness is a 
dakait. The informant, on being questioned by the pleader, gives satisfactory reasons 
for his statement. This is a reasonable ground for asking the witness whether he is 
% dakait. 

(c.) A witness, of whom nothing whatever is known, is asked at random whether 
he is a dakait. Tliere are here* no reasonable grounds for the question. 

(cf.) A witness, of wliom nothing whatever is known, being questioned as to his 
mode of life and means of living, gives unsatisfactory answers. This may be a reason- 
able ground for asking him if he is a dakait. 


150. If the Court is of opinion that any such q>uestion was asked 
Procedure of Court in without reasonable grounds, it may. if it was asked- 
case of question beinj; ask- by any barrister, pleader, vakil or attorney, report 
cd without rcAsonable the circumstances of the case to the High Court 
grounds. other authority to which such barrister, pleader, 

vakil or attorney is subject in the exercise of his profession. 


151. The Court may forbid any questions or inquiries which it regards 
as indecent or scandalous, although such questions 
or inquiries may have some bearing on the questions 
before the Court, unless they relate to facts in. 
issue, or to matters necessary to be known in order to determine whether 
or not the facts in issue existed^ 


Indecent and scandalous 
questions. 


152. The Court shall forbid any question which appears to it 
to be intended to insult or. annoy, or which, though 
proper in itself, appears to the Court needlessly 
offensive in ferra. 


Questions intended to in- 
sult or annoy. 


153. When a witness has been asked and has answered any question 
Exclusion of evidence to which is relevant to the inquiry only in so far as it 
contradict answers to ques- tends to shake his credit by injuring his character, 
tions testing veracity. evidence shall be given to contradict him ; but if 

he answers falsely, he may afterwards be charged with giving false evidence. 

Exception, 1. — If a witness is asked whether he has been previously 
convicted of any crime and denies it, evidence may be given of his previous 
conviction. 


Exception* 2. — If a witness is asked any question tending to impeach 
bis impartiality, and answers it by denying the facts suggested, he may bo 
contradicted. 


Illustrations. 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a frau- 
dulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 
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(6.) A witnc.5s is asked whether he was not dismissed from a situation for dis- 
honesty. He denies it. 

Evidence is offered to show that he was dismissed fov dishonesty. 

The evidence is not admissible. 

(c.) A affirms that on a certain day he saw B at Laljore. 

A is asked whether he himself was not that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The Evidence is admissible, not as contradicting A on a fact which affects his 
credit, but as contradicting the alleged fact that B was seen on the day in question 
in Lahore. 

In eacli of those cases the witness might, if his denial was false, be charged with 
giving false evidence. 

(r7.) A is asked whether his family has not had a blood feud with the family of 
B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the question tends to 
impeach his impartiality.. 

154. The Court may, in its di‘5cretion, permit the 

Qnp»«tion bv party to his ^^lls a witness to put any questions to 

own witness. ... -t.L -i.* u 

him which might be put lu cross-examination by 
the adverse party. 

155. The credit of a witness may be impeached 

credit of following ways by the adverse party, or, with 

consent of the Court, by the party who calls him : — 

fl') By the evidence of persons who testify that thpy. from their know- 
ledge of the witness, believe him to be unworthy of credii ; 

(2) By proof that the witness has been bribed, or has accented* the offer 
of a bribe, or has received any other corrupt inducement to give his evidence; 

(3) By proof <'f former statements inconsistent with any part of his 
evidence which is liable to be contradicted ; 

(4) When a man is prosecuted for rape or an attempt to ravish, it may 
be shown that the prosecutrix was of generally immoral character. 

Explanation. — A witness declaring another witness* to be unworthy of 
credit may not, upon his examination-in-chief, give reasons for his belief,, 
but he may be asked his reasons in cross-examination, and the answers 
which he gives cannot be contradicted, though, if they are false, he may 
afterwards be charged with giving false evidence. 

Illustrations. 

(a.) A sues B for the price of goods sold and delivered to B. 

C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had not 
delivered the goods to B. 

The evidence is admissible. 

(d.) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of which 
he died. 

Evidence is offered to show that, on a previous occasion, C said that the wound 
was not given by A or in his presence. 

The evidence is admissible. 


Act 18 of 1872. 
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156. Wh‘ 5 n a witness whom it is intended to corroborate gives evi- 
Qi.estions tending to cor- dence of any relevant fact, he may be questioned as 
roborate evidence of rele- to any other circumstances which he observed at or 
vant fact, admissible. near to the time or place at which such relevant 

fact occnrrnd, if the Court is of opinion that such circumstances, if proved, 
would corroborate the testimony of tlie witness as to the relevant fact which 
he testifies. 


Illustration. 

A, an accomplice, gives an account of a robl)ery in which he took part. He des- 
cribes various incidents unconnected with the robbery which occurred on his way Uf 
and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate his evi 
dence as to the robbery itself. 

Former statements of wit- In order to corroborate the testimony ..f 

ness may be proved to cor- a witness, any former Statement tnade by such wit- 
roborate later testimony as ness relating to the same fact, at or about the time 
to same fact. when the fact took pl^lc«^ or before any authority 

legally competent to investigate the fact, may be proved. 


158. Whenever any statement, relevant under section tbirty-two or 

What matters may be thirty-three, is proved, all matters may be proved, 

proved in connection with either in order to contradict or to corroborate it, or 

proved statement relevant iq order to impeach or confirm the credit of the 

under section 32 or 33. person by whom it was made, which might have 
been proved if that person had been called as a witness and had’ denied 
upon cross-examination the truth of the matter suggested. 

159. A witness may, while under examination, refresh his memory by 

p . referring to any writing made by himself at the 

time of the transaction conceriiing which he is que - 
tioned, or so soon afterwards that the Court considers it likely that the 
transaction was at that time fresh in his memory. 


The witness may also refer to any such writing made by any other per- 
son, and read by- the witness within the time aforesaid, if when he read it he 
knew it to be correct. 


Whenever a witness may refresh his memory by reference to any docu- 
When witness may use ment, he may with the permission of the Court, 
copy of document to re- refer to a copy of such document : Provided the 
fresh memory. Court be satisfied that there is sufficient reason for 

the non- production of the original. 

An expert may refresh his memory by reference to professional 
treatises. 


160. A witness may also testify to facts mentioned in any such 
Testimony to facts stated document as is mentioned in section one hundred 
in document mentioned in and fifty-nine, although he has no specific recollec- 
section 159. themselves, if he is sure that the 

facts were correctly recorded in the document. 

Illustration. 

A book-keeper may testify to facts recorded by him in books regularly kept in the 
course of business, if he knows that the books were correctly kept, although he haa 
forgotten the particular transactions entered. 
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161. Any writiog referred to boder the provisions of the two last 
Bight of adverse party preceding sections must be produced and shown to 

afl to writing used to re- the adverse party if he requires it ; such party may, 
fresh memory. if |jq pleases, qross-examine the witness thereupon. 

162. A witness summoned to produce a document shall, if it is in 

Prodnctioaofdocamenu. P?“e88ion or power, bring it to Court, nolwith- 
Standing any objection which there may be to its 
production or to its admissibility. The validity of any such objection shall 
be decided on by the Court. 

The Court, if he sees fit, may inspect the document, unless it refers t® 
matters of State, or take other evidence to enable it to determine on it^^ 
admissibility. 

If for such a purpose it is necessary to cause any document to be 

Tranriation of document., t ^nsiatcd the C„urt „ay. if it thinks fit dirert 
the translator to keep the contents secret, unless the 
document is to be given in evidence : and if the interpreter disobeys such* 
direction, he shall be held to have committed an offence under section one* 
hundred and sixty-six of the Indian Penal Code. 

163. When a party calls a document which he has given the other 

Giving, as evidence, of uotice to produce, and such document is pro- 

document called for and duced and inspected by the party calling for its 
produced on notice. production, he is bound to give it as evidence if the 

party producing it requires him to do so. 

Using, as evidence, of do- ® refuses to produce a docu> 

cumcnt production of ment which he has had notice to produce, he cannot 
which was refused on no- afterwards use the document as evidence, without the^ 
consent of the other party or the order of the Court. 

Illustration. 

A suesB on an agreement and gives B notice to produce it. At the trial, A Calls 
for the document and B refuses to produce it. A gives secondary evidence of its 
contents. B seeks to produce the document itself to contradict the secondary evi- 
dence given by A, or in order to show that the agreenent ir not stamped. He 
cannot do so. 

165. The Judge may, in order to discover or to obtain proper proof of 
Judge's power to put relevant facts, ask any question he pleases, in any 
questions or order produc- form at any time, of any witness, or of the parties, 
about any fact relevant or irrelevant ; and may order 
the production of any document or thing: and neither the parties nor their 
agents shall be entitled to make any objection to any such question or 
order, nor, without the leave of the Court, to cross-examine any witness 
upon any answer given in reply to any such question : 

Provided that the judgment must be based upon facts declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to compel 
any witness to answer any question, or to produce any document which 
meb witness would be entitled to refuse to answer or produce under sections 
one hundred and twenty-one to one hundred and thirty-one both inclusive, 
if the question were asked or the document were called for by the adverse 
party; nor shall the Judge ask any question which it would be improper 
for any other person to ask under sections one hundred and forty-eight or 
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one hundred and forty-nine ; nor shall he dispense with primary evidence 
of any document, except in the cases hereiubefore excepted. 

166. In cases tried by jury or with assessors, the jury or assessors 

Power of lurv or asses- “5^ questions to the witnesses, through or 

sor to put questLns. of the Judge, which the Judge himself 

might put and which he considers proper. 


CHAPTER XI. 

Of Improper Admission and Rejection op Evidence. 

167. The improper admission or rejection of evidence shall not be 
No new trial for impro- ground of itself for a new trial or reversal of any 
per admission or rejection decision in any case, if it shall appear to the Court 
of evidence. before which such objection is raised that, indepen- 

dently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. 
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SCHEDULE 

Enactments repealed. 

Section ^.] 

Number and year. Titlrs. 


Stilt. 26 (jteo. 1 11, Cap. For the further regulation of the 
57. trial of persons accused of certain 

offences committed in the East 
Indies ; for repealing so much of 
an Act, made in the twenty-fourth 
year of the reign of His present 
Majesty (intituled ‘ An Act for the 
better regulation and management 
of the affairs of the East India Com- 
pany, and of the British possessions 
in India, and for establishing a Court 
of judicature for the more speedy 
and effectual trial of persons accused 
of offences committed in the East 
Indies,’ as requires the servants of 
» the Eas< India Company to deliver 
' inventories of their estates and ef- 
I fects ; for rendering the laws more 
effectual against persons unlawfully 
resorting to the East Indies ; and for 
' the more easy proof, in certain cases, 

' of deeds and ^\rltings executed in 
Great Britain oi India. 

Stat. 14 and 15 Vic., i To amend the Law of Evidence 
Cap. 99. 


Act XV of 1852 ... I To amenvl the Law of Evidence 


Act XIX of 1853 ... To amend the L.aw of Evidence in the 

Civil Courts of the East India Com- 
pany in the Bengal Presidency. 

Act II. of 1855 ... For the further improvement of the 

Law of Evidence. 


Act XXV of 1861 ... For simplifying the Procedure of the 
Courts of Criminal J udicature not 
established by Royal Charter. 


Extent of repeal. 


Section thirty-eight 
so far as it relates 
to Courts of Jus- 
tice in the East 
Indies. 


Section eleven and 
so much of section 
nineteen as relates 
to British India. 

So much as has not 
been heretofore re- 
pealed. 

Section nineteen. 


So much as has not 
been heretofore re- 


Sectiontwo hundred 
and thirty-seven. 


Act I of 1868 


The General Clauses Act, 1868 


Sections seven and 
eight. 



ACT NO III OF 1872. 


PAS55ED BY THE GOVERNOR GENERAL OF INDIA IN COUNCIL. 

{Received the assent of the Governor General on the March 

1872 .) 


An Act to provide a form of Marriage in certain cases. 


Whereas it is expedient to provide a forna o( marriage for persons who 
do not profess the Christian, Jewish, Hindu, Muham- 
Preamb e- madan, Parsi, Buddist, Sikh or Jaiua religion, and 

to legalize certaiki marriages the validity of which is doubtful ; it is hereby 
enacted as follows : — 

Local extent. 1. This Act extends to the whole of British 

India.* 


2. Marriages may be celebrated under this Act between persons 
neither of whom professes the Christian or the 
marrUger^iidTLrmay Jewish, or the Hindu or the Muhammadan, ?r the 
be celebrated. Parsi or the Buddhist, or the Sikh or the Jama 

religion, upon the following conditions : — i 


(1) — Neither party must, at the time of the ixKtrriage, have a husband 
or wife living : 

(2) — The man must have completed bis age of eighteen years, 
and the woman her age of fourteen years, according to the Gregorian 
calendar : 


(3) — Each party must, if he or she has not completed the age of twenty- 
one years, have obtained the consent of his or her father or guardian ro the 
marriage : 

(4) — The parties must not be related to each other in any degree of 

consanguinity or affinity \Yhich would, according to any law to which either 
of them is subject, render a marriage between them illegal. , 

1st Proviso. — Nonsuch law or custom, other than one relating to cpnaaa- 
guinity or affinity, shall prevent them from marr^/iug. ' 

Sad Pfoviso. — No law or custom as to consanguinity shall prevent them 
from marrying, unless a relationship can be tiaced between the parties 
Jthrough some common ancestor, %vho stands to each of them in a nedrer 
relationship than that of great-great-grand-father or great-great-grand- 
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laotVieTi or uu\ess one of the parties is the Unea\ ancestor, or the brother of 
sister of some lineal ancestor, of the other. 

S. The Local Government may appoint one or more Registrars under 
this Act, either by name or as holding any office for 
Marti- being, for any portion of the territory 

** ^ subject to its administration. The officer so appoint- 

ed shall be called ‘Registrar of Marriages under Act III of 1872,* and is 
hereinafter referred to as ‘the Registrar.* Tne portion of territory for which 
any such officer is appointed shall be deemed his district. 

4. When a marriage is intended to be solemnized 
teo‘d‘ey‘m7rriaw“to‘"gWe this Act, one of the parties must give notice 

notice to Rcgistiar. in writing to the Registrar, before whom it is to be 

solemnized. 

The Registrar to whom such notice is given must be the Registrar of a 
district within which one at least of the parties to the marriage has resided 
for fourteen days before such notice is given. 

Such notice may be in the form given in the first schedule to this 

Act. 


6. The Registrar shall file all such notices and keep them within the 
Notice to be filed and records of his office, and shall also forthwith enter a 
copy entered in the Mar- true copy of every such notice in a book to be for 
riage Notice Book. purpose furniahed to him by the Government, 

to be called the “ Marriage Notice Book under Act III of 1872,** and such 
book shall be open at all reasonable times, without fee, to all persons desirous 
of inspection the same. 


Fourteen days after notice of an intended marriage has been given 
under section four, such marriage maybe solemnized, 
uuless it has been previously objected to in the 
•manner hereinafter mentioned. 


6 . 


Objection to marriage. 


Any person may object to any such marriage on^tlje ground that it 
would contravene some one or more of the conditions prescribed in the clause 
(1), (2), (3), or (4) of section two. 

TJhe nature of the objection made shall be recorded in writing by the 
Registrar, in the register, and shall, if necessary, be read over and explained 
to the person making the objection, and shall be signed by him or on his 
behalf. 


7. On receipt of such notice of objection the Registrar shall not 
proceed to solemnize the marriage until the lapse 
obScUon!*” ® of fourteen di^s from the receipt of such objection, 

if there be a Court of competent jurisdiction open 
at the time, or, if there be no such Court open at the time, until the lapse 
of fourteen days from the opening of such Court. 


The person objecting to the intended marriage may file a suit in 

ObjKtor file .uit, “y jurisdiction (other 

than a Court of Small Causes) for a declaratory 
donee, declaring that such marriage would contravene some one or 
'mete ef the conditions prescribed in clause (1), (2), (3) or (4) of seetbn 

two. 
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8. The officer before whom such suit is filed shall thereupon give the 
Certificate of filing of person presenting it a certificate to the effect that 

luit to be lodged with such suit has been filed. If such certificate be 
ttegistrar, lodged with the Registrar within fourteen days from- 

the receipt of notice of objection, if there be a Court of competent jurisdiction 
open at the time, or, if there be no such Court open at the time, within- 
Fourteen days of the opening of such Court, the marriage shall not be 
solemnized till the decision of such Court has been given and the period 
allowed by law for appeals from such decision has elapsed ; or, if there be an 
appeal from such decision, till the decision of the Appellate Court has 
been given. 

If such certificate be not lodged in the manner and within the period 
prescribed in the last preceding paragraph, or if the decision of the Court 
he that such marriage would not contravene any one or more of the 
conditions prescribetl in clauses (1), (2), (3) or (4) of section two, such 
marriage may be solemnized. 

If the decision of such Cmirt be that the marriage in question would 
contravene any one w iriore of the conditions prescribed in clauses (1), (2)-, 
(3), or (4) of section two, the marriage shall not be solemnized. 

9. Any Court in which any such suit as is referred to in section seven 

is filed, may, if it shall appear to it that the 
iJti“nSeas"nab^.“ objection Was not reasonable and bond Jide, inflict » 
fine, not exceeding one thousand rupees, ou the 
person objecting, and award it, or any part of it, to the parties to the 
intended marriage- 

19. Before the marriage is solemnized, the parties and three witnesses 
shall, in the presence of the Registrar, sign a de- 
aud witnelsel ^ claration in the form contained in the second 

schedule to this Act. If either party has no® 
completed the age of twent 3 "-oue years, the declaration shall also be signed 
by his or her father or guardian, except in the case of a widow, and, in every 
case, it shall be countersigned by the Registrar. 

• • • 

11. The marriage, shall be solemnized in the presence of the Registrar 

and of the three witnesses who signed the declara- 
folYmoiiTe^ ^ ^ Solemnized in any form, provided^ 

that each party says to the other, in the presence 
and hearing of the Registrar and witnesses, ‘ I, [ A, ] taite thee, [ 5, ] to be 
my lawful wife (or husband). 

12. The marriage may be celebrated either at the office of the Re- 

gislrar or at such other place, within reasonable 
Biay*be soleninfaed?'^^”^^^ distance of the office of the Registrar, as the parties 
desire: Provided that the Local Grovernment may 
prescribe the conditiqns under which such marriages may be solemnized ao 
places other tbaa the Registrar’s office, and the additional fees to be paid 
thereupon. 

13. When the marriagerfbas been solemnized, the Registrar shall enter 

® certificate thereof in a book to be kept by him for 
Certificate ol marriage, ‘ M^rriaie Certi- 

ficate Book under Act III of 1872,’ in the form given in the third schedule- 
to this Act, and such certificate shall be signed by the parties to the* 
marriage and the three witnesses. 
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14. The Local Government shall prescribe the 
fees to be paid to the Registrar for the duties to be 
discharged by him under this Act. 

The Registrar may, if he thinks fit, demand payment of any such fee 
before solemnization of the marriage or performance of any other duties in 
respect of which it is payable. 

The said Marriage Certificate Book shall at all reasonable times be 
open for inspection, and shall be admissible as evidence of the truth of the 
statements therein contained. Certified extracts therefrom shall on appli- 
cation be given by the Registrar on the payment to him by the applicant of 
a fee to be fixed by the Local Government for each such extract. 

15. Every person who, being at the time married, procures a marriage 
Penalty on married per- himself to be solemnized under this Act, shall be 
son marrying again under deemed to have committed an offence under section 
foiir hundred and ninety-four or section four hundred 
and ninety-five of the Indian Penal Code, as the case may be; and the 
marriage so solemnized is void. 


punishment of bigamy. 


16. Every person married under this Act who, during the life-time of 
his or her wife or husband, contracts any other 
marriage, shall be subject to the penalties provided 
in sections four hundred and ninety-four and four hundred and ninety-five 
of the Indian Penal Code for the offence of marrying again during the life- 
time of a husband or wife, whatever may be the religion which he or she 
professed at the time of such second marriage. 


17. 


Indian 

apply. 


Divorce Act to 


The Indian Divorce Act shall apply to all marriages contracted 
under this Act, and any such marriage may be de- 
clared null or dissolved in the manner therein 
provided, and for the causes therein mentioned, or 
on the ground that it contravenes some one or more of the conditions pre- 
scribed in clauses (1), (2)^ (3) or (4) of section two of this Act. 

18. The issue of marriages solemnized under this Act shall, if they 

marry under this Act, be deemed to be subject to 
lawto whicH thcif fatfacrs were subject as to 
the prohibition of marriages by reason of consangui- 
nity and affinity, and the provisoes to section two of this Act shall apply to 
them. 

19. ^ Nothing in this Act contained shall affect the validity of any 
of marriaf^es marriage not solemnized under its provisions ; nor 
otherwise than shall this Act be deemed directly or indirectly to 

affect the validity of any mode of contracting 
but if the validity of any such mode shall hereinafter come 
into question before any Court, such question shall be decided as if this Act 
had not been passed. 

20. Repealed by Act XII of 1876, 

21. Every person making, signing or attesting any declaration or cer- 
penalty fot sigping de- fificate prescribed by this Act, containing a . state- 
ment which is false, and which he either knows hr 
believes to be false or does not believe to be true, 
shall be deemed sruilty of the offence described in 

section one hundred and ninety-nine of the. Indian Penal Code. 


SaviDg 
solemnized 
under Act. 

lharriage ; 


sigping 
olarations or oer bin cates 
coutaluing false, state- 
ments. , . 
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FIRST SCHEDULE. 

(See Section 4). 

Notice of Mabbiaoe. 

To a Registrar of Marriages under Act III of 

1872 for the District. 

I hereby give you notice that marriage under Act III of 1872 is in- 
tended to be bad, within three calendar months from the date hereof 
between me and the other party herein named and described (that is to 
say) 


Names. 

Condi- 

tion. 

Rank or pro- 
fession. 

Age. 

Dwelling 

I)lace. 

Length of re- 
sidence. 

A B. 

Unmarried. 

-Widower. 

K 

S 

o 

ss 

e 

Of full age. 

■ 


firj 

‘I 

CO 


• 








C 




Hud 


o 

8 



o 



§ 




CQ 



• 



* I 






Witness my hand, this day of 187 

{Signed) A B. 


SECOND SCHEDULE. 

{See section 10.) 

Declatation.to be made by the Bridegroom. ; 

I. A B, hereby declare as follows : — 

1. r am at the present time unmarried : 

2. I do not profess the Christian, Jewish, Hindu, Muhammadan, Farsi, 
Buddhist, Sikh or Jaina religion : . 

3. I have completed my age of eighteen years ; 
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4. I am not related to (7 Z) [tfce lw*tdc] in any degree of consanguinity 
or affinity which would, according to the law to which I am subject, or to 
which the said G D \% subject, and subject to the provisoes of clause (4) of 
section two of Act III of 1872, render a marriage between us illegal : 

[And when the BHdegroom has not completed his age of twenty-one 
years : 

5. The consent of m} father [or guardian, as the case may be] has been- 
given to a marriage between myself and C D, and has not been revoked : ] 

6. 1 am aware that, if any statement in this declaration is false, and if 
in making such statement I either know or believe it to be false, or do not 
believe it to be true, I am liable to imprisonment, and also to fine. 

{Signed) A B [the bridegroom.] 

Declaration to be made by the Bride : — 

I, C 2), hereby declare as follows : — 

1. I am at the present time unmarried : 

2. I do not profess the Christian, Jewish, Hindu^ Muhammadan, P^rs]^, 
Buddhist, Sikh or Jaina religion : 

3. I have completed my age of fourteen years ; 

4. I am nc-t related to A B [the bridegrooni] in any degree of consan- 
guinity or affinity which would, according to the law to which I am subject, 
or to which the said A £ is subject, and subject to the provisoes of clause (4) 
of section two of Act III of 1872, render a marriage between us illegal. 

[And when the bride has not completed hei* age of twenty-one yeare, 
unless she is a widow : 

5. The consent of M JV', my father [or guardian as the case may be}, 
has been given to a marriage between myself and A B, and has not been 
revoked :] 

6. I am aware that, if any statement in this declaration is false, and if 
any in making such statement I either know or believe it' to be false, or do 
not believe it to be true, I am liable to imprisonment, and also to hue. 

(Signed) C D [the bride]. 

Signed in our presence by the above-named A B and C D : 

GHA 

I tfy > [three witnesses], 

klJ 

[And when the bridegroom or bride has not completed the age of 
twenty-one yearsy except in the case of a widow : 

Signed in my presence and with ray consent by the above-named 
ABMdCD\ 

M iV', the father [or guardian] of the above-named A B 
or (C Dy as the case may be)]. 

(Countersigned) E F, 

Begistrar of Mai^iages under Act III of 1873 for the District of 
Dated the day of 18 
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THIRD SCHEDULE. 

(See section 1&). 

Ttegistvar^s Certificate 

I, E F, certify that, on the of 18 appeared 

before me A B and C Z), each of whom in my presence and in the presence of 
three credible witnesses, whose names are signed hereunder, made the decla- 
rations required by Act III of 1872, and that a marriage under the said Act 
was solemnized between them in my presence. 

(Signed) E F, 

Registrar of Marriages under Act III of 1872 for the District of 

(Signed) A B. 

GHA CD. 

I J, > [three witnesses.] 

EL, ) 

Dated the day of 18 


FOURTH SCHEDULE — Repealed by Act XII of 1876. 




THE INDIAN CONTRACT ACT, 1872 


CONTENTS. 


Preamble. 

Sections. 

1. Short title. 

Extent. 

Commencement. 
Enactments repealed. 

2. Interpretation-clause. 


Preliminarv. 


CHAPTER L 

Of the Communication, Acceptance and Revocation of Proposals. 

3. Communication, acceptance and revocation of proposals. 

4. Communication when complete. 

5. Revocation of proposals and acceptances. 

6. Revocation how made. 

7. Acceptance must be absolute. 

8. Acceptauce by performing conditions, or receiving consideration. 

9. Promises, express and implied. 


CHAPTER II. 

Of Contracts, Voidable Contracts, and Void Agreements, 

10. What agreements are contracts. 

11. Who are competent to contract. 

12. What is a sound mind for the purposes of contracting. 

13. ‘ Consent' defined. 

14. * Free consent' defined. 

15. ‘ Coercion' defined. 

16. ‘ Undue influence' defined. 

17. * Fraud* defined. 

18. * Misrepre.sentation' defined. 

19. Voidability of agreements without free consent. 
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Sections. 

20. Agreement void where both parties are under mistake as to matter of 

fact. 

21. Effect of mistakes as to law. 

22. Contract not voidable merely because of mistake of one party as to 

matter of fact. 

23. What considerations and objects are lawful, and what not. 

Void Agheements. 

24. Agreements void, if considerations and objects unlawful in part, 

25« Agreement without’consideration, void, unless — 

it is in writing and registered, 

or is a promise to compensate for something done, 

or is a promise to pay a debt barred by limitation law, 

26. Agreement in restraint of marriage, void. 

27. Agreement in restraint of trade, void. 

Saving of agreement not to carry on business of which good-wiH 
sold ; 

af*agreement between partners prior to dissolution; 
or during continuance of partnership. 

28. Agreements in restraint of legal proceedings, void. 

Saving of contract to refer to arbitration dispute that may arise,. 

Suits barred by such contracts. 

Saving of contract to refer questions that have already arisen. 

29. Agreements void for uncertainty. 

30. Agreements by way of wager, void. 

Exception in favour of certain prizes for horse-racing. 

Section 294A of the Indian Penal Code not affected. 


CHAPTER III. 

Of Contingent Contracts. 

31. ' Contingent contract’ defined. 

32. Enforcement of contracts contingent on an event happening# 

33. Enforcement of can tracts contingent on an eVent not happening.^ 

34. When event on which contract is contingent to be deemed impossible^ 

if it is the future conduct of a living person. 

35. When contracts become void, which are contingent oto happening of 

specified event within fixed time. 

When contracts may be enforced, which are contingent on specified 
event not happening within fixed time, 

36. Agreements contingent on impossible events, voidr 
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CHAPTER IV. 

Of the Performance of Contracts, 

Contracts which must be performed. 

Sections. 

37. Obligation of parties to contracts. 

38. Effect of refusal to accept offer of performance. 

39. Effect of refusal of party to perform promise wholly. 

By whom Contracts must be performed. 

40. Person by whom promise is to be performed. 

41. Effect of accepting performance from third person. 

42. Devolution of joint liabilities. 

43. Any one of joint promisors may be compelled to perform. 

Each promisor may compel contribution. 

Sharing of loss by default in contribution. 

44. Effect of release of one joint contractor. 

45. Devolution of joint rights. 

Time and place for performance. 

46. Time for performance of promise, where no time is specified and no 

application to be made. 

47. Time and place for performance of promise, where time is specified 

and no application to be made. 

48. Application for performance to be at proper time and place. 

49. Place for performance of promise, where no application to be made 

and no place fixed. 

60. Performance in manner or at time prescribed or sanctioned by 
promisee. 

Performance of Reciprocal Promises. 

51. Promisor not bound to perform, unless reciprocal promisee ready and 

willing to perform. 

52. Order of performance of reciprocal promises, 

53. Liability of party preventing event on which contract is to take effect. 

54. Effect of default as to that promise which should be first performed, 

in contract consisting of reciprocal promises. 

55. Effect of failure to perform at fixed time, in contract in which time 

is essential. 

Effect of such failure when time is not essential. 

Effect of accept&nce of performance at time other than that agreed 
upon. 

56. Agreement to do impossible act, void. 

Contract to do impossible act, or one which afterwards becomes im- 
possible or illegal, when void. 

Compensation for loss on non-performance of act known to be impas- 
sible or unlawful. 
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Sections. 

67. Where there are promiaea to do things lee^al, and alao other things 
illegal, the former are a contract, the latter a void agreement. 

58. In alternative promise, one branch being illegal, legal branch alone 

enforceable. 

Appropriation of Patments. 

59. Application of payment where debt to he discharged is indicated. 

60. Application of p93’ment where debt to be discharged is not indicated. 

61. Application of payment where neither party makes appropriation. 

Contracts which need not be performed. 

62. Contracts changed, rescinded or altered need not be performed. 

63. Promisee may dispense with or remit performance of promise. 

64j. Consequences of rescission of voidable contract. 

65. Obligation of person who has received advantage under void agree- 

ment, or contract that becomes void. 

66. Mode of communicating or revoking rescission of voidable contract. 

67. Effect of neglect of promisee to afford promisor reasonable facilities 

for performance^. 

CHAPTER V. 

Or CERTAIN Relations resembling those created by Contract. 

68. Claim for necessaries supplied to person incapable of contracting, or 

on his account. 

69. Reimbursement of person paying money due by another, in payment 

of which he is interested. 

70. Obligation of person enjoying benefit of non -gratu lions act. 

71. Responsibility of finder of goods. 

72. Liability of person to whom money is paid, or thing delivered, by 

mistake or under coercion. 


CHAPTER VI. 

Of the Coksequenc'es of Breach of Contract. 

73. Compensation for loss of damage caused by breach of contract. 

Compensation for failure to discharge obligation resembling those 
created by contract 

74. Title to compensation for breach' of contract in which a sum is named 

as payable in case of breach. 

75. Party rightfully rescinding contract, entitled to compensation. 
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CH \PTER VIL 
Salk of Goods. 

When Property in Goods sold passes. 

Sections. 

76. ‘ Goods* defined. 

77. ‘ Sale* defined. 

78. Sale bow effected. 

79. Transfer to ownership of thing sold, which has yet to be ascertained* 

made or finished. 

80. Completion of sale of goods which the seller is to put into state in 

which buyer is to take them. 

81. Completion of sale of goods, when seller has to do anything thereto iu 

order to ascertain price. 

82. Completion of sale, when goods are unascertained at date of contract. 

83. Ascertainment of goods by subsequent appro oriation. 

84. Ascertainment of goods by seller’s selection. 

85. Transfer of ownership of moveable property, when sold together with 

immoveable. 

86. Buyer to bear loss after goods have become his property. 

87. Transfer of ownership of goods agreed to be sold while non-existent, 

88. Contract to sell and deliver, at a future day, goods not in sellei’^ 

possession at date of contract. 

89. Determination of price not fixed by contract. 

Delivery. 

90. Delivery how made. 

91. Effect of delivery to wharfinger or carrier. 

92. Effect of part-delivery. 

93. Seller nob bound to deliver until buyer applies for delivery. 

94. Place of delivery. 

Seller’s Lien. 

95. Seller’s lien. 

96. Lien where payment to be made at a future day, but no time fixed for 

delivery. 

‘ Insolvency * defined. 

97. Seller’s lien where payment to be made at future day, and buyer allows 

goods to remain in seller’s possession. 

98. Seller’s lien against subsequent buyer. 

Stoppage in Transit. 

99. Power of seller to stop in transit. 

100. When goods are to be deemed in transit. 

101. Continuance of right of stoppage. 

102. Cessation of right on assignment, by buyer, of document showing 

title. 
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Sections. 

103. How seller may stop where iastrumeut of title assigned to secure 

specific advance. 

104. Stoppage how effected. 

105. Notice of seller’s claim. 

106. Right of seller on stoppage. 

Resale. 

107. Resale on buyer’s failure to perform. 

Title. 

108. Title conveyed by seller of goods to buyer. 

Warranty. 

109. Seller’s responsibilty for badness of title. 

110. Establishment of implied warranty of goodness or quality. 

111. Warranty of soundness implied on sale of provisions. 

112. Warranty of bulk implied on sale of goods by sample. 

113. Warranty implied where goods are sold as being of a certain deno* 

mination. 

114. Warranty where goods ordered for a specified purpose. 

115. Warranty on sale of article of wellknown ascertained kind. 

116. Seller when not responsible for latent defects. 

117. Buyers right on breach of warranty. 

118. Right of buyer on breach of warranty in respect of goods not ascer- 

tained. 

Miscellaneous. 

119. When buyer may refuse to accept, if goods not ordered are sent with 

goods ordered. 

120. Effect of wrongful refusal to accept. 

121. Right of seller as to rescission, on failure of buyer to pay price at time 

fixed. 

122. Sale and transfer of lots sold by auction. 

123. Effect of use, by seller, of pretended biddings to raise price. 

CHAPTER VIII. 

Of Indemnity and Guarantee. 

124. * Contract of indemnity’ defined. 

125. Rights and liabilities of indemnity-holder, when sued. 

126. ‘ Contract of guarantee’ ‘ surety’, ‘ principal debtor’, and ‘creditor’. 

127. Consideration for guarantee. 

128. Surety’s liability. 

129. ‘ Continuing guarantee.’ 

130. Revocation of continuing guarantee. 
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Sections. 

131. Revocation of continuing guarantee by surety’s death. 

132. Liability of two persons, primarily liable, nob affected by private ar- 

rangement between them as to suretyship. 

133. Discharge of surety by variance in terms of contract. 

134. Discharge of surety by release or discharge of principal debtor. 

135. Discharge of surety when creditor compounds with, gives time to, or 

agrees not to sue, principal debtor. 

136. Surety not discharged when agreement made with third person to 

give time to principal debtor. 

137. Creditor’s forbearance to sue does not discharge surety. 

138. Release of one co-surety does not discharge others. 

139. Discharge of surety by creditor’s act or omission impairing surety's 

eventual remedy. 

140. Rights of surety on payment or performance. 

141. Surety’s right to benefit of creditor’s securities. 

142. Guarantee obtained by misrepresentation, invalid. 

143. Guarantee obtained by concealment, invalid. 

144. Guarantee on agreement that creditor shall not act on it until 

co-surety joins. 

145. Implied promise to indemnify surety. 

146. Co-sureties liable to contribute equally. 

147. Liability of co-sureties bound in different suras, 

CHAPTER IX, 

Of Bailment. 

• • • 

148. ‘Bailment,’ ‘bailor/ and ‘ bailee,’ defined. 

149. Delivery to bailee how made. 

150. Bailor’s duty’to disclose faults in goods bailed. 

151. Care to be taken by bailee. 

152. Bailee when not liable for loss, &e., of thing bailed. 

153. Termination of bailment by bailee’s act inconsistent with condition. 

154. Liability of bailee making unauthorized use of goods bailed. 

155. Effect of mixture, with bailor's consent, of his goods with goods 

of bailee. ^ 

166. Effect of mixture, without bailor’s consent, when the goods can be 
separated. 

157. Effect of mixture, without bailor’s consent, when the goods cannot be 

separated. 

158. Re-payment, by bailor, of necessary expenses. 

159. Restoration of goods bailed gratuitously. 
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Sections. 

160. Betura of goods bailed, on expiration of time or accomplishment of 

purpose. 

161. Bailee’s responsibility when goods are not duly delivered or tendered. 

162. Termination of gratuitous bailment by death. 

163. Bailor^entitled to increase or profit from goods bailed. 

164. Bailor’s responsibility to bailee. 

165. Bailment by several joint owners. 

166. Bailee not responsible on re-delivery to bailor without title. 

167. Bight of third person claiming goods bailed. 

168. Bight of finder of goods. 

May sue for specific reward offered. 

169. When finder of thing commonly on sale may sell it. 

170. Bailee’s particular lien. 

171. General lien of bankers, factors, wharfingers, attorneys and policy- 

brokers. 

Bailments of Pledges. 

172. ‘ Pledge,’ ‘ pawnor,’ and ‘ pawnee’ defined. 

173. Pavrnee’s right of retainer. 

174 . Pawnee not to retain for debt or promise other than that for which 

goods pledged. 

Presumption in case of subsequent advances. 

175. Pawnee’s right as to extraodinary expenses incurred. 

176. Pawnee’s right where pawnor makes default. 

177. Defaulting pawnor’s right to redeem. 

178. Pledge by possessor of goods, or of documentary title to goods. 

179 . Pledge where pledgor has only a limited interest. 

Suits by Bailees or Bailors against Wrong-doers. 

180. Suit by bailor or bailee against wrong-doer. 

181. Apportionment of relief or compensation obtained by such suits. 

CHAPTER X. 

Agency, 

Appointment and Authority of Agents. 

182. ’ Agent’ and * principal’ defined. 

183. Who may employ agent. 

18^ Who may be an agent. 

185. Consideration not necessary, 

186. Agent’s authority may be expressed or implied. 

187. Definitions of express and implied authority. 

188. Extent of agent’s authority. 

189. Agent’s authority in an emergency. 
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Sections. 

190. When agent cannot delegate. 

191. *Sab-agent’ defined, 

192. Representation of principal by sub-agent properly appointed. 

Agent’s responsibility for sub-agent. 

Sub-agent’s responsibility. 

193. Agent’s responsibility for sub-agent appointed without authority. 

194. Relation between principal and person duly appointed by agent to 

act in business of agency. 

195. Agent’s duty.;in naming such person. 

Ratification, 

196. Right of person as to acts done for him without his authority. 

Effect of ratification. 

197. Ratification may be expressed or implied, 

198. Knowledge requisite to valid ratification. 

199. Effect of ratifying unauthorized act forming part of a transaction. 

200. Ratification of unauthorized act cannot injure third person. 

Revocatiou of authority, 

201. Termination of agency. 

202. Termination of agency, where agent has an interest in subject-matter. 

203. When principal may revoke agent’s authority. 

204. Revocation where authority has been partly exercised. 

205. Compensation for revocation by principal, or renunciation by agent. 

206. Notice of revocation of renunciation. 

207. Revocation <and renunciation may be expressed or implied. 

208. When termination of agent’s authority takes effect as to agent, and 

as to third persons. 

209. Agent’s duty on termination of agency by principal’s death or in- 

sanity. 

210. Termination of sub-agent’s authority. 

Agent’s Duty to Principal. 

211. Agent’s duty in conducting principal’s business. 

212. Skill and diligence required from agent. 

213. Agent’s accoutits, 

214. Agent’s duty to communicate with principal. 

215. Right of principal when agent deals, on his own account, in business 

of agency without principal’s consent, 

216. Principara right to benefit gained by agent dealing on hia own, 
account in business of agency. 

Agent’s right of retainer out of sums received on principara account. 
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Sections, 

218. Agent’s duty to pay sums received for principal. 

219. When agent’s remuneration becomes due. 

220. Agent not entitled to remuneration for business misconducted. 

221. Agent’s lien on principal’s goods and papers. 

Principal’s Dots to Agent. 

222. Agent to be indemnified against consequences of lawful acts. 

223. Agent to be indemnified against consequences of acts done in good 

faith. 

224. Non-liability of employer of agent to do a criminal act. 

225. Compensation to agent for injury caused by principal’s neglect. 

Effect of Agency on Contracts with third Persons. 

226. Enforcement and consequence of agent’s contracts. 

227. Principal how far bound, when agent exceeds authority. 

228. Principal not bound when excess of agent’s authority is not separable. 

229. Consequences of notice given to agent. 

230. Agent cannot personally enforce, nor be bound by, contracts on behalf 

of principal. 

Presumption of contract to contrary. 

231. Rights of parties to a contract made by agent not disclosed. 

232. Performance of contract with agent supposed to be principal. 

233. Right of person dealing with agent personally liable 

234. Consequence of inducing agent or principal to act on belief that 

principal or agent will be held exclusively liable. 

235. Liability of pretended agent. 

236. Person falsely contracting as agent, not entitled to performance. 

237. Liability of principal inducing belief that agent’s* unauthorized acts 

were authorized. 

238. Effect, on agreement, of misrepresentation or fraud by agent. 

CHAPTER XI. 

Of Partnership. 

239. ‘ Partnership ’ defined. 

•Firm’ defined. 

240. Lender not a partner by advancing money for share of profits. 

241. Property left in business by retiring partner, or deceased partner's 

representative. 

242. Servant or agent remunerated by share of profits, not a partner. 

243. Widow or child of deceased partner receiving annuity out of profits^ 

not a partner. 
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Sections. 

24j 4. Person receiving a portion of profits for sale of good-wjU; not 
partner. 

245. Btssponslbility of person leading another to believe him a partner. 

246. Liability of person permitting himself to be represented as a^ partner' 

247. Minor partner not personally liable, but his share is. 

248. Liability of minor partner on attaining majority. 

249. Partner’s liability for debts of partnership. 

250. Partner’s liability to third person for neglect or fraud of co*partner. 

251. Partner’s power to bind co-partners. 

252. Annulment of contract defining partners’ right and obligations. 

253. Rules determining partners’ mutual relations, where no contract to* 

contrary. 

254. When Court may dissolve partnership. 

255. Dissolution of partnership by prohibition of business. 

256. Rights and obligations of partners in partnership continued after 

expiry of term for which it was entered into. 

257. General duties of partners. 

253. Account, to firm, of benefit derived from transaction affecting partner- 
ship. 

259. Obligations, to firm, of partner carrying on competing business. 

260. Revocation of continuing guarantee by change in firm. 

261. Non-liability of deceased partner’s estate for subsequent obligations. 

262. Payment of partnership-debts, and of separate debts. 

263. Continuance of partner’s rights and obligations after dissolution. 

264. Notice of dissolution. 

265. Right of partners to apply for winding-up by Court after term^natioQ^ 

of partnership. 

266. Limited liability partnerships, incorporated partnerships, and joint* 

stock companies. 

Schedule — Enactments repealed. 




ACT NO, IX OP 1872. 


Passed by the Govebnoe-Genekal of India in Council. 
i^Recdved the assent of the Governor-General on the 25th April, 1872.) 


The Indian Contract Act, 1872. 

Whereas it is expedient to define and amend 
Preamble. certain parts of the law relating to contracts ; It is 

hereby enacted as follows ; — 

PRELIMINARY. 


Short title. 


Bxtent. 

Gommencemeiit. 


1. This Act may be called “ The lodiao Con- 
tract Act, 1872” 

It extends to the whole of British India ; and it 
shall come into force on the first day of September 
1872. 


The enactments mentioned in the schedule hereto are repealed to the 
extent specified in the third column thereof; but 
Enactments repea nothing herein contained shall affect the provisions 

of any’ Statute, Act, or Begulation not hereby expressly repealed, nor any 
usage or custom of trade, nor any incident of any contract, not inconsistent 
with the provisions of this Act. 

2. In this Act the following words and expressions are used in the 
. . , following senses, unless a contrary intention appears 

Interpretation-clause. 


(a.) — When one person signifies to another his willingness to do or to 
“Pro 08 1” abstain from doing anything, with a view to obtain- 

^ ' ing the assent of that other to such act or absti- 

nence, he is said to make a proposal : 

(&.) — When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. 
A proposal, when accepted, becomes a promise : 

(c.) — The person making proposal is called the 
^promisor,’ and the person accepting the proposal is 
called the 'promisee’ : 

at tjie desire of the promisor, the promisee or any other 
person has done or abstained from doing, or does or 
abstains from doing, or promises to do or to abstain 
from doing, something, such act or abstinence or promise is called aeon- 
sideration for the promise : 


“Promise.’ 


“Promisor 

misee.*' 


and 


(d.) — When, 
“Consideration.” 


"Agreement.” — Every promise and erery seft of promwes, 

forming the consideration for each other, ’» an agree- 
ment : 
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‘♦Reclproc^l promiBea.” 


‘‘Void agreement." 


(/•) — Promises which form the consideratioD or 
part of the consideratioD for each other> are called 
reciprocal promises ; 

(g .) — An agreement not enforceable by law is 
said to be void : 


<^Contract.” 


(Ji .) — An agreement enforceable by law is a con- 
tract : 


(i.) — An agreement 
** Voidable contract." 

‘‘Void contract." 


w'hich is enforceable by law at the option of one 
or more of the parties thereto, but not at the 
option of the other or others, is a voidable contract r 
(j .) — A contract which ceases to be enforceable by 
law becomes void when it ceases to be enforceable. 


CHAPTER I. 


Of the Communication, Acceptance and Revocation of Pboposalst. 


3. The communication of proposals, the acceptance of proposals, and 
Ooimnnnication, accept- the revocation of proposals and acceptances, respect* 
ance and revocation of ively, are deemed to be made by any act or omission 
proposals. of tJjQ party proposing, accepting or revoking, by 

which he intends to communicate such proposal, acceptance or revocation, 
or which has the effect of communicating it. 


Communication 

complete. 


4. The communication of a proposal is complete 
when comes to the knowledge of the person tO' 

whom it is made. 


The communication of an acceptance is complete, 

as against the proposer, when it is put in a course of transmission to 
him, so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 

The communication of a revocation is complete, < • 

as against the person who makes it, when it is put into a course of 
transmission to the person to whom it is made, so as to be out of the power 
of the ilerson who makes it ; 

aa against the person to whom it is made, when it comes to his knowledge. 

Illustrations, 

(a.) A proposes, by letter, to sell a house to B at a certain price. 

The commanication of the proposal is complete when B receives the letter. 

(5.) B accepts A’s proposal by a letter sent by post. 

The communication of the acceptance is complete, 

as against A when the letter is posted ; 

as against B, when the letter is received by A. 

(c,) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched* It is 
CMg^te as against B when B receives it. 

Jljwvpkes his -acceptance by telegram. B’s revocation is complete as against B 
mim ^ telegiam is despatched, and as against A when it reaches . 
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Revocation of proposals 
and acceptances. 


5. A proposal may be revoked at any time be- 
fore the communication of its acceptance is complete 
as against the proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication 
of the acceptance is complete as against the acceptor, but not afterwards. 

Illmtration, 


A proposes, by a letter^sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B posts his 
letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter 
communicating it reaches A, but not afterwards. 

Revocation how made. 6. A proposal is revoked— 

f 1) by the communication of notice of revocation by the proposer to 
the other party ; 

(2) by the lapse of the time prescribed in such proposal for its accept- 
ance, or, if no time is so prescribed, by the lapse of a reasonable time, with- 
out communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to ac- 
ceptance; or 

(4) by the death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before acceptance. 

Acceptance must be ah- 7. In order to convert a proposal into a promise 
«olute. the acceptance must — 

(1) be absolute and unqualified : 

(2) be expressed in some usual and reasonable manner, unless the pro- 
posal prescribes the manner in which it is to be accepted. If the proposal 
prescribes a manner in which it is to be accepted, and the acceptance is 
sot made in such manner, the prosposer may, within a reasonable time after 
the acceptance is communicated to him, insist thart his proposal shall be 
accepted in the prescribed manner, and not otherwise; but, if be fails to do 
so, he accepts the a^ceptabce. 

8. Performance of the conditions of a proposal, or the acceptance 
Acceptance by perform- of a^y consideration for a reciprocal promise which 

ing conditions, or receiv- may be offered with a proposal, is an acceptance 
ing consideration. pf ^ije proposal. 

9. In so far as the proposal or acceptance of any promise is made in 
Promises, express and words, the promise is said to be express. In so far 

implied. as snch proposal or acceptance is made otherwise 

than in words, the promise is said to be implied. 


CHAPTER n. 

Op Contracts, Voidable Contracts, and Void Agreements. 

10. All agreements are contracts if they are made by the Free consent 
What agreements are of parties competent to contract, for a lawful consi- 
eontracts. deration and with a lawful object, and are hot b^ere- 

by expressly declared to be void. 
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Nothing herein contnineii ieAigll afbet maj law io force in British India, 
and not hereby eapresely repealed, by which any Contract is required! to be 
made in writing or in the presence ol witnesses, or any law relating to the 
registration of documents. 

11. E^ery person is competent to contract who is of the age of majo- 
Who are competent to rity according to the law to which he is subject, and 

coatraot. who is of sound mind, and is not disqualified from 

contracting by any law to which he is subject. 

12. A person is said to be of sound mind for the purpose of making a 
What it a Bound mind contract if, at the time when he makes it, he is cap- 

for the purposes of eon- able of understanding it and of forming a rational 
tracting. judgment as to its effect upon his interest. 

A person who is usually of unsound mind, but occasionally of sound 
mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound 
mind, may not make a Cijuiiact when he is of unsound mind. 

Illustrations, 

(a.) A patient in a lunatic asylum, who is at intervals of sound mind, may con 
tract during those intervals. 

(6.) A sane man, who is delirious from fever, or who is so drunk that he cannot 
understand the terms of a contract, or form a rational judgment as to its effect on his 
interests cannot contract whilst such delirium or drunkenness lasts. 


** Consent** defined.** 


13. Two or more persons are said to consenl^ 
when they agree upon the same thing in the same 
sense. 


** Free Consent defined. 


14. Consent is said to be free when it is not 
caused by — 


fl) coercion, as defined in section fifteen, or 
<2) undue infiaence, as defined in section sixteen, or 
f8) fraud, as defined in section seventeen, or 
(4f) misrepresentation, as defined in section eighteen, or 
(6) mistake, subject to the provisions of sections twenty, twenty-one, 
and twenty-two. 


Consent is said to be so caused when it would not have been given 
Imt fo#the existence of such coercioo, undue influence, fraud, misrepresen- 
tation nr mistake. 


15. ** Coercion’" is the committing, or threatening to commit, any act 
“Coercion” defined forbidden by the Indian Penal Code, or the unlaw- 
ful detaining, or threatening to detain] any property, 
to she prejudice of any person whatever, with the intention of causing 
any peraon to enter into an agreement. 

Escplanaiwn , — It is immaterial whether the Inijian Penal Code is or 
IS not in force io the place wheie the coercion is employed. 

Illustration. 


A, on board an English ship on the high seas, causes B to enter into an 'agree- 
Uieat by an act amounting to criminal intimidation under the Indian* Penal Code. . 

A aRerwards suea B for Inreaoh of contract at Calcutta. 

^^Akaa empbyed ooeteton# although his act is not an by the law of 

attd aftilioiigh section 506 of the Indian Pmial Gk>de' was ilot in-force at the 
tbue lAaa or place where the act was done. 
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** Undue influence” de- 16. “Undue influence” is said to be employed 
fined; in the following cases : — 

(1.)— When a person in whom confidence is reposed by another, or 
who holds a real or apparent authority over that other, makes use of such 
confidence or authority for the purpose of obtaining an advantage over 
that other, which, but for such confidence or authority, he could not have 
obtained i 


(2.) — When a person whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is so treated as to make him consent to that, 
to which, but for such treatment, he would not have consented, although 
such treatment may not amount to coercion. 

17. “ Fraud” means and includes any of the following acts committed 

fi d ^ P^irty to a contract, or with his connivance, or 

Fraud e ne . intent to deceive another party 

thereto or his agent, or to induce him to enter into the contract : — 

(L)— -The suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true ; 

(2.)— The active concealment of a fact by one having knowledge or 
belief of the fact; 


(3.) — A promise made without any intention of performing it ; 

(4.) — Any other act fitted to deceive ; 

(5.) — Any such act or omission as the law specially declares to be 
fraudulent. 

Explanation , — Mere silence as to facts likely to affect the willingness 
of a person to enter into a contract is not fraud, unless the circumstances 
of the case are such that, regard being had to them, it is the duty of the 
person keeping silence to speak, or unless his silence is, in itself, equivalent 
to speech. 

Illustrations. 

(a.) A sells, by auction, to B, a horse which A knows to be unsound. A says 
nothing to B about the horse's unsoundness. This is> not fraud in A. 

(b.) B is A’s daughter and has just come of age. Here, the relation between 
the parties would make it A’s duty to tell B if the horse is unsound. 

(c.) B says to A — “ If you do not deny it, I shall assume that the horse is 
sound A says nothing. Here, A’s silence is equivalent to speech. 

fd,) A and B, being traders, enter upon a contract. A has private information 
of a change in prices which would affect B’s willingness to proceed with the contract. 
A is not bound to inform B. 


“Misrepresentation” means and includes — 

(1) the positive assertion, in a manner not warranted by the informa- 
tion of the person making it, of that which is not true, though he believes 
it to be true ; 

(2) any breach of duty which, without an intent to deceive, gains an 
advantage to the person committing it, or any one claiming under him, 
by misleading another to his prejudice, or to the prejudice of any one 
claiming under him ; 

($) causing, however innocently, a party to an agreement, to make a 
mistake ^ to the substance of the thing which is the subject of the a^fee- 
meat. 
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19. When consent to an agreement is caused by coercion, undue in* 
Voldftbility a( agree- fluence, fraud or misrepresentation, the agreement 
rnents without free con- is a contract voidable at the option of the party 
whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or misrepre* 
sentation, may, if he thinks fit, insist that the contract shall be performed, 
and that he shall be put in the position in which he would have been if the 
representations made had been true. 

Exception , — If such consent was caused by misrepresentation oc by 
silence, fraudulent within the meaning of section seventeen, the contract, 
nevertheless, is not voidable, if the party whose consent was so caused bad 
the means of discovering the truth with ordinary diligence. 

Explanation , — A fraud or misrepresentation which did not cause 
the consent to a contract of the party on whom such fraud was practised, 
or to whom such misrepresentation was made, does not render a contract 
voidable. 

lUustrcUtons, 

(a.) A, intending to deceive B, falsely represents that five hundred maunds of 
indigo are made annually at A’s factory, and thereby induces B to buy the factory. 
The contract is voidable at the option of B. 

(5.) A, by a misrepresentation, leads B erroneously to believe that fivehuudred 
maunds of indigo are made annually at A’s factory. B examines the accounts of the 
factory, which show that only four hundred maunds of indigo hare been made. After 
this B buys the factory. The contract is not voidable on account of A’s misrepresen- 
tation. 

(c.) A fraudulently informs B that A’s estate is free from incumbrance. B there- 
upon buys the estate. The estate is subject to a mortgage. B may either avoid the 
contract, or may insist on its being carri^ out and the mortgage-debt redeemed. 

(d.) B, having discovered a vein of ore on the estate of A, adopts means to con- 
ceal, and does conceal, the existence of the ore from A. Through A’s ignorance B is 
enabled to buy the estate at an imder-value. The contract is voidable at the option 
of A. • 

(a.) A is entitled to succeed to an estate at the death of B ; B dies : C, having 
receiv^ intelligence of B’s death, prevents the intelligence reaching A, and thus indu- 
ces A to sell him his interest in the estate. The sale is voidable at the option of A. 

Agresment void where Where both the parties to an agreement are 

bet j parties are under mia- under a mistake as to a matter of fact essential 
take at to matter of fact. agreement, the agreement is void. 

Explanation , — An erroneous opinion as to the value of the thing which 
foraia the subject-matter of the agreement, is not to be deemed a mistake 
as tn a matter of fact. 

Illustrations, 

(a,) A agrees to sell to B a specific cargo of goods supposed to be on its way 
from England to Bombay. It turns out that,- before the day of the baigain, the ship 
conve^ng the cargo had been cast away and the goods lost. •Neither party was aware 
of these facts. . The agreement is void. 

(&.) A agrees to buy from B a certain horse. It toms out that the horse was 
deed at the time of the bargain, though neither party was aware of the faci^ The 
i^^reement is void. 

(c.) A, being entitled to an estate for the life of B, agrees to sell it to C. B was 
dead wk the time of ^e agreement, but both parties were ignorant of the fact. The 
agreernentisToid. 
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21. A contract is not voidable because it was caused by a mistake aa^ 
Effect af mistakes as to to any law in force in British India ; but a mistake 
as to a law not in force in British India has the 
same effect as a mistake of fact 


Illustrations, 

A and B make a contract grounded on the erroneous belief that a particular debt 
is barred by the Indian Law of Limitation : the contract is not voidable. 

A and B make a contract grounded on an erroneous belief as to the law regu- 
lating bills of exchange in France : the contract is voidable. 

because 
it being. 


Contract not voidable 
merely because of mistake 
of one party as to matter 
of fact 


22. A contract is not voidable merely 
it was caused by one of the parties to 
under a mistake as to a matter of fact. 


What considerations and 23. The consideration or object of an agreement 

lawful, unless— 

it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the provisions 
of any law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of another ; or 

the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is 
said to be unlawful. Every agreement of which the object or consideration 
is unlawful, is void! 


Illustrations, 

(a,) A agrees to sell his house to B for 10,000 rupees. Here B^s promise to pay 
the sum of 10,000 rupees is the consideration of A’s promise to sell the house, and A’s 
promise to sell the house is the consideration for B’s promise to pay the 10,000 rupees. 
These are lawful considerations. • 

(b,) A promises to pay B 1,000 rupees at the end of six months, if C, who owes 
that sum to B, fails tb pay it. B promises to grant time to C accordingly. Here, the 
promise of each party is the consideration for the promise of the other party, and they 
are lawful considerations. 

(c.) A promises, for a certain sum paid to him by B to make good to B the 
value of his ship if it is wrecked on a <*ertain voyage. Here, A’s promise is the consi* 
deration for B’s payment, and B’s payment is the consideration for A’s promise, and 
these are lawful considerations. 

(d.) A promises to maintain B’s child, and B promises to pay A 1,000 rupees 
yearly for the purpose. Here, the promise of each party is the consideration for the 
promise of the other party. They are lawful considerations. 

(e.) A, B and C enter into an agreement for the division among them of gains 
acquired, or to be acquired, by them hj fraud. The agreement is void, as its ^jeet 
IS unlawful. 

(/,} A pormises to obtain for B an employment in the public service, and B pro- 
mises to pay IjOOd rupees to A. The agreement is void, as the consideration for it is 
unlawful. 

(y.) A, being agent for a landed proprietor, agrees for money, without the know- 
ledge of his principal, to obtain for B a lease of land belonging to his principal. The 
a^eement between A and B is void, as it implies a fraud by concealment, by A, oa 
his principal. 
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(^.) A promises B to drop a prosecution which he has instituted against B for 
robbeiy, and B promises to restore the value of the tibings taken. The agreement is 
void, as its object is unlawful. 

(?.) A’s estate is sold for arrears of revenue under the provisions of an Act of 
the legislature, by which the defaulter is prohibited from purchasing the estate. B, 
upon an understanding with A, becomes the purchaser, and agrees to convey the estate 
to A upon receiving from him the price which B has paid. The agreement is void, as 
it renders the transaction, in effect, a purcliase by the defaulter, and would so defeat 
the object of the law. 

(j.) A, who is B’s mukhtar, promises to exercise his influence, as such, with B in 
favour of C, and C promises to pay 1,000 rupees to A. The agreement is void, because 
it is immoral. 

(k.) A agrees to let her daughter to hire to B for concubinage. The agreement 
is void, because it is immoral, though the letting may not be punishable under the In- 
dian Penal Code. 

Void Agreements. 

AgrMments void, if con- 24. If any part of a single consideration for one 
aiderations and objects un or more objects, or any one or any part of any one 
lawful in part. several considerations for a single object, is un- 

lawful, the agreement is void. 

Illustration. 

A promises to superintend, on behalf of B, a legal manufacture of indigo, and an 
illegal traffic in other articles. B promises to pay to A a salary of 10,000 rupees a 
year. The agreement is void, the object of A’s promise, and the consideration for B’s 
promise, being in part unlawful. 

Agreement without con- ^ 25. *Aa agreement made without consideration 
sideratioQ, void, unless— is void, unless 

(1) it is expressed in writing and registered under the law for the 
it is in writing and re- time being in force for the registration of assuran- 
gistered, ces, and is made on account of natural love and 

affection between parties standing in a near relation to each other ; or un- 
less 


(2) it is a promise to compensate, wholly or in .part, a person who 


or is a promise to com- 
msate for something 


has already voluntarily done something for the pro- 
misor, or something which the promisor was legal- 
ly compellable to do ; or unless 


(3) it is a promise, made in writing and signed by the person to be 
or i« S promise to pay a charged therewith, or by his agent generally or 
debt barred by limitation specially authorized in that behalf, to pay wholly 

or in part a debt of which the creditor might have 
enforced payment but for the law for the limitation of suits. 


In any of these cases, such an agreement is a contract. 


Explanation 1. — Nothing in this section shall affect the validity, as 
between the donor and donee, of any gift actually made. 

^Explanation 2. — An agreement to which the consent of the promisor 
is fireely given is not void merely because the consideration is inadequate ; 
bat the inadequacv of the consideration may be taken into account hy &e 
Court in determining the question whether the consent of the promisor was 
firefly ipveii. 


Nat affdcte d by the Lunitation Act| flee Seetion 2, Act XT of 1877% 
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Illustrations. 

(a.) A promises, for no consideration, to give to B Rs. 1,000. This is a void 
agreement. 

(b.) A for natural love and affection, promises to give his son, B, Rs. 1,000. A 
puts his promise to B into writing and registers it. This is a contract. 

(c.) A finds B’s purse and gives it to him. B promises to give A Rs. 50. This 
is a contract. 

(d,) A supports B’s infant son. B promises to pay A’s expenses in so doing. 
This is a contract. 

(e.) A owes B Rs. 1,000, but the debt is barred by the Lnnitation Act. A signs 
a written promise to pay B Rs. 500 on account of the debt. This is a contract. 

(/,) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent to the 
agreement was fireely given. The agreement is a contract notwithstanding the inadequacy 
of the consideration. 

(g,) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his 
consent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take into 
account in considering whether or not A’s consent was freely given. 

Agreemeat in restraint 26. Every agreement in restraint of the mar- 
o£ marriage, void. riage of any person, other than a minor, is void. 

27 • Every agreement by which any one is restrained from exercising 
Agreement in restraint a. lawful profession, trade or business of any kind, 
of trade, void, is to that extent void. 

Exception 1. — One who sells the good-will of a business may agree 
Saving of agreement not with the buyer to refrain from carrying on a similar 
to carry on business of business, within specified local limits so long as the 
which good-will is sold ; buyer, or any person deriving title to the good-will 
from him, carries on a like business therein, provided that such limits 
appear to the Court reasonable, regard being had to the nature of the 
business. 

Exception 2. — Partners may, upon or in anticipation of a dissolution 
of agreement between the partnership, agree that some or all of them 
partners prior to dissolu- will not carry on a business similar to that of the 

’ partnership within such local limits as are referred 

to in the last preceding exception. 

Exception 3. — Partners may agree that some one or all of them will 
or during continuance not carry on any business, other than that of the 

of partnership. partnership, during the continuance of the partner- 

ship. 

28. Every agreement, by which any party thereto is restricted ab- 
Agreement in restraint Bolutely from enforcing his rights under or in res- 
of legal proceedings, void. pect of any contract, by the usual legal proceedings 
in the ordinary tribjunals, or which limits the time within which he may 
thus enforce his rights, is void to that extent. 

Exception 1. — This section shall not render illegal a contract, by which 
Saving of contract to two or more persons agree that any dispute which 
refer to arbitration dis- may arise between them in respect of any subject 
pate that may arise. oj. class of subjects shall be referred to arbitration, 

and that only the amount awarded in such arbitration '^hall be recoverable 
in Tespect of the dispute so referred. 
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Eocoeption 2. — Nor shall this sectioD render illegal any eontract iir 
Ssving of coDtract to writing, by which two or more persons agree to 
refer questions that have refer to arbitration any question between them 
already arisen. which has already arisen, or afifect any provision of 

any law in force for the time being as to references to arbitration. 

Agreements void for 29. Agreements, the meaning of which is not 
uncertainty. certain, or capable of being made certain, are void. 

Illustrations. 

(a.) A agrees to sell to B ‘ a hundred tons of oil.’ There is nothing whatever ter 
show what kind of oil was intended. The agreement is void for uncertainty, 

(b.) A agrees to sell to B one hundred tons of oil of a specified description,, 
known as an article of commerce. There is no uncertainty here to make the agreement 
void. 

(c.) A who is a dealer in cocoanut-oil only, agrees to sell to B ‘ one hundred tons 
of oil.’ The nature of A’s trade affords an indication of the meaning of the words^ 
and A has entered into a contract for the sale of one hundred tons of cocoanut-oil. 

(d.) A agrees to sell to B * all the grain in my granary at Ramnagar.’ There is 
no uncertainty here to make the agreement void. 

(«.) A agrees to sell to B ‘ one thousand maunds of rice at a price to be fixed by C.’ 
As the price is capable of being made certain, there is no uncertainty here to make the 
agreement void. 

(/.) A agrees to sell to B ‘ my white horse for rupees five hundred or rupees one 
thousand.’ There is nothing to show which of the two prices was to be given. The 
agreement is void. 

30. Agreements by way of wager are void; and no suit shall he 
AgreemenU by way of brought for recovering anything alleged to be worr 
wager, void, on any wager, or entrusted to any persou to abide 

the result of any game or other uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a subscription or 
Exception in favour of contribution, or agreement to subscribe or contri- 
certain prizes for horse- bute, made or entered into for or toward any plate^ 

prize or sum of money, of the value or an^ount of 
five hundred rupees or upwards, to be awarded to' the winner or winners of 
any horse-race. 

Secrtiob 29 IA of the Nothing in this section shall be deemed to lega- 
Indian Penal Ck>de not lize any transaction connected with horse-racing, to 
which the provisions of section 294A of the Indian 
Penal Code apply. 


CHAPTER III. 

Op Contingent Contracts. 

31. A contingent contract” is a contract to do or not to do some-' 
«dontuigent contract" thing, if some event, collateral to such contract 
^eSneA does or does not happen. 

Illustration. 

A contracts to pay B.Bs. 10,000 if B’s house is burnt. This is a contingent con- 
tract. 


• Act I of 1877. 
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32. Contingent contracts to do or not to do anything if an iincer- 

Enforcement of con- fntiire event happens, cannot be enforced 

tracto contingent on an by law unless and until that event has bap* 
event happening. pened. 

If the event becomes impossible, such contracts become void. 

Illustrations. 

(a.) A makes a contract with B to buy B’s horse if A survives C. This contract 
cannot be enforced by law unless and until C dies in A’s lifetime. 

(t.) A makes a contract with B to sell a horse to B at a specified price, if C, to 
whom the horse has been offered, refuses to buy him. The contract cannot be enforced 
by law unless and until C refuses to buy the horse. 

(c.) A contracts to pay B a sum. of money when B marries C. C dies without 
being married to B. The contract becomes void. 

33. Contingent contracts to do or not to do anything if an uncertain 
Enforcement of con- future event does not happen, can be enforced when 

tracts contingent on an the happening of that event becomes impossible, 
event not happening. before. 

Illustration, 

A agrees to pay B a sum of money if a certain ship does not return. The ship is 
sunk. The contract can be enforced when the ship sinks. 

34. If the future event on which a contract is contingent is the 

wu ^ « 4. u- u way in which a person will act at an unspecified 
When event on which , .ini *1 j.v ^ 

contract is contingent to time, the event shall be considerea to become inw 

be deemed impossible, if possible when such person does anything which 
a livin^^ renders it impossible that he should so act within 

iving pe . definite time, or otherwise than under further 

contingencies. 

Illustration, 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of B to C must now* be considered impossible, al- 
though it is possible that D may die, and that C may afterwards marry B. 

35. Contingent contracts to do or not to do any* 
thing if a specified uncertain event happens within 
a fixed time, become void if, at the expiration of the 
time fixed, such event has not happened, or if, be* 
fore the time fixed, such event becomes impossible. 

Contingent contracts to do or not to do anything, 
if a specified uncertain event does not happen with- 
in a fixed time may be enforced by law when the 
time fixed has expired and such event has not hap- 
pened, or, before the time fixed has expired, if U 
becomes certain that.sucb event will not happen. 

Illustrations, 

( a.) A promises to pay B sum of money if a certain ship returns within a year. 
The contract may be enforced if the ship returns within the year ; and becomes void’ 
if the ship is burnt within the year. 

(5.) A promises to pay B a sum of money if a certain ship does not return within 
a year. The contract, may be enforced if the ship does not return within the year, or is 
burnt within the year. 


When contracts become 
void, which are contin- 
gent on happening of spe- 
cified event within fixed 
time. 


When contracts may be 
enforced, which are con- 
tingent on specified event 
not happening within fixed 
time. 
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86. Contingent aj^reetnents to do or not to do anything, if an impos- 
Agreements contingent sible event happens, are void, whether the impos- 
on impossible events, void, sibility of the event is known or not to the parties 
to the agreement at the time when it is made* 

Illustrations, 

(a,) A agrees to pay B 1,000 mpees if two straight lines should enclose a space. 
The agreement is void. 

(b.) A agrees to pay B 1,000 rupees if B will many A’s daughter C. C was 
dead at the time of the agreement. The agreement is void. 


CHAPTER IV. 

Of the Performance op Contracts. 

Contracts which must be performed. 

37. The parties to a contract must either perform, or offer to perform^ 
Obligation of parties to their respective promises, unless such performance 

contracts. is dispensed with or excused under the provisions of 

this Act, or of any other law. 

Promises bind the representatives of the promisors in case of the death 
of such promisors before performance, unless a contrary intention appears 
from the contract. 

Illustrations. 

( a.) A promises to deliver goods to B on a certain day on payment of Rs. 1,000. 
A dies before that day. A’s representatives are bound to deliver the goods to B, and 
B is bound to pay the Rs. 1,000 to A’s representatives. 

(6.) A promises to paint a picture for B by a certain day, at a certain price. A 
dies before the day. The contract cannot be enforced either by A’s representatives 
or by B. 

38. Where a promisor has made an offer of performance to the pro* 
Eftect of refusal to ac- misee, and the offer has not been accepted, the pre- 
cept oflTer of performance. misor is not responsible for DOQ-perforraanco, nor 
does he thereby lose his rights under the contract. 

Evelry such offer must fulfil the following conditions : — 

(1). It must be unconditional : 

(S). It must be made at a proper time and place, and under such cir- 
cumstances that the person to whom it is made may have a reasonable op- 
portunity of ascertaining that the person by whom it is made is able and 
there and then to do the whole of what he is bound by his promise 

to do: 

{8). If the offer is an offer to deliver anything to the promisee, the 
promisee must have a reasonable opportunity of seeing that the thing offer- 
ed is the thing which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal conse- 
fUMoes as an offer to all of them. 

Illustration. 

A esatrioia to deliver lo B at his warehouse, on the first March 1873, 100 hales 
ef I jpdtioalar quality. In order to make an offer of peiforntanee wiffi tim 

stated m this section, A must bring the cotton to B's wareiMmse, on the 
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appointed day, under such circumstances that B may have a reasonable opportunity of 
satisfying himself that the thing offered is cotton of the quality contracted for, and 
that there are 100 bales. 

39. When a party to a contract has refused to perform, or disabled 
Effect of refusal of party himself from performing, his promise in its entirety, 

to perform promise wholly. promisee may put an end to the contract, 

unless he has signified, by words or conduct, his acquiescence in its con- 
tinuance. 

Ilhistrations. 

(a.) Ay a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her 100* rupees for each night’s performance. On the sixth night A wilfully 
absents herself from the theatre. B is at liberty to put an end to the contract. 

(b.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her at the rate of 100 rupees for each night. On the sixth night, A wUfully 
absents herself. With the assent of B, A sings on the seventh night. B has signi- 
fied his acquiescence in the continuance of the contract, and cannot now put an end to 
it, but is entitled to compensation for the damage sustained by him through A’s failure 
to sing on the sixth night. 

By whom Contracts must be performed. 

40. If it appears from the nature of the case that it was the in ten - 
Person by whom promise tion of the parties to any contract that any promise 

is to be performed. contained in it should be performed by the promi- 

sor himself, such promise must be performed by the promisor. In other 
cases, the promisor or his representatives may employ a competent person 
to perform it. 

Illustrations, 

(a.) A promises to pay B a sum of money. A may perform this promise, either 
by personally paying the money to B, or by causing it to be paid to B by another ; 
and, if A dies before the time appointed for payment, his r(^resentatives must perform 
the promise, or employ some proper person to do so. 

(6.) A promises* to paint a picture for B. A must perform this promise per- 
sonally. 

41. When a promisee accepts performance of the 
promise from a third person, he cannot afterwards 
enforce it against the promisor. 

more persons have made a joint promise, then un- 
less a contrary intention appears by the contract, 
all such persons, during their joint lives, and, after 
the death of any of them, his representative jointly 
with the survivor or survivors, and, after the death of the last survivor, the 
representatives of all jointl 3 % must fulfil the promise. 

43. When two or more persons make a joint promise, the promised 
Any one of joint promi- the absence of express agreement to the 

aors may be compelled to contrary, compel any one of such joint promisors to 
perform. perform the whole of the promise. 

Each of two or more joint promisors may compel every other joint 
promisor to contribute equally with himself to the 
P«ff?«-mance of the promise, unless a contrary in- 
tent ion appears from the contract. 


Effect of accepting^ per- 
formance from third per- 
son. 

42. When two or 

Devolution of joint lia- 
bilities. 
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If any one of two or more joint promisors makes default in such con- 
tribntioB, the remaining joint promisors must bear 
"«'"S default in equal 

shares. 

Explanation , — Nothing in this section shall prevent a surety from re- 
covering, from his principal, payments made by the surety on behalf of the' 
principal, or entitle the principal to recover anything from the surety on 
account of payments made by the principal. 

1 1 lustration,^. 


(a,) A, B and C jointly promise to pay D ^,000 nipees, D may compel either 
A or B or C to pay him 3,000 rupees. 

(b,) A, B and C jointly promise to pay V the sum of 3,000 rupees. C is com- 

G Ued to pay the whole. A is insolvent, biit his assets are sufficient to pay one-half of 
9 debts. C is entitled to receive 500 rupees from A’s estate, and 1,250 rupees 

from B. 

(c.) A, B and C are under a joint promise to pay D 3,000 nipees. C is unable 
to pay anything, and A is compelled to pay the whole. A is entitled to receive 1,500 
rupees from B. 

(d,) A, B and C are under a joint promise to pay D 3,000 rupees, A and B 
being only sureties for C. C fails to pay. A and B are compelled to pay the whole 
sum. They are entitled to recover it frcMn C. 

44. Where two or more persons have made a joint promise, a release 
Bffeet of release of one of one of such joint promisors by the promisee does 
joint contractor. not discharge the other joint promisor or joint pro- 

misors; neither does it free the joint promisor so released from responsibili- 
ty to the other joint promisor or joint promisors. 

45. When a person has made a promise to two or more persons joint- 
1 « • • * • V* ly, then, unless a contrary intention appears from 

D.yolutio«ofj««tr«ht.. the right to claim performance rests, 

as between him and them, with them during their joint lives, and, after the 
death of any of them, with the representative of such deceased person joint- 
ly with the survivor or survivors, and, after the death of the last survivor, 
with the representatives of all jointly. 

JVustration. 


A, in consideration of 5,000 rupees lent to him by B and C, promises B and C 
jointly repay them that sum with interest on a day specified. B dies. The right to 
cUsm pi^ormance rests with B’s representative jointly with C daring G’s life, and, 
after death of C, with the representatives of B and C jointiy. 


Time for petfonnance of 
ptomise, where no time ie 
epeeifted and no application 
to be made* 


Time and Place for Performance. 

46. Where, by the contract, a promisor is to 
perform bis promise without application by the 
promisee, and no time for performance is specified, 
the engagement must be performed within a rea- 
sonable time. 

Ikpianation — The question * what is a reasonable time’ is, in each 
particular case, a question of fact. 

47. When a promise is to be performed on a certain day, and the 

Stes awl place for per- fias undertaken to perform it without ap- 

plication by the promisee, the promisor may per- 

a^ no ap- form it at any time during the usual hours of Imsi- 
pIMtM tobamada. ^ ^ 

miH oogbt to be parfomied. 
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Illustration, 

A promises to deliver goods at B’s warehouse on the first January. On that day 
A brings the goods to B’s warehouse, but after the usual hour for closing it, and they 
are not received, A has not performed his promise. 

48. When a promise is to be performed on a certain day, and the 
Application for perform- prornisor has not undertaken to perform it without 

ance to be at proper time application by the promisee, it is the duty of the 
anti place. promisee to apply for performance at a proper place 

and within the usual hours of business. 

Explanation , — The question " what is a proper time and place’ is, in 
each particular case, a question of fact, 

49. When a promise is to be performed without application by the 

p, - , promisee, and no place is fixed for the performance 

of promise, wh^J^iTo ap^ of the duty of the promisor to apply to the 

plication to be made and promisee to appoint a reasonable place for the per* 
DO place fixed. formance of the promise, and to perform it at such 

place. 

Illustration, 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. A musll 
apply to B to appoint a reasonable place for the purpose of receiving it, and must deliver 
It to him at such place. 

Performance in manner ^0. The performance of any promise may be 
or at time prescribed or made in any manner, or at any time which the pro- 
sanctioned by promisee. misee prescribes or sanctions. 

Illustrations, 

(a.) B owes A 2,000 rupees. A desires B to pay the amount to A’s account 
with C, a banker. B, who also banks with C, orders the amount to be transferred from 
his account to A’s credit, and this is done by C. Afterwards, and before A knows of 
the transfer, C fails. There has been a good payment by B. 

(5.) A and B are mutually indebted. A and B settle an account by setting off 
one Hern against another, and B pays A the balance foithd to be due from him upoa 
such settlement. This amounts to a payment by A and B, respectively, of the sums 
which they owed to each other. 

(c.) A owes B 2,000 nipees. B accepts some of A’s goods in reduction of the 
debt. The delivery of the goods operates as a part payment. 

(d.) A desires B, who owes him Rs. 100, to send him a note for Rs. 100, by 
post. The debt is discharged as soon as B puts into the post a letter containing the 
note duly addressed to A. 

Performance of Reciprocal Promises. 

51. When a contract consists of reciprocal pro- 
SprocM mises to be simultaneously performed, no promisor 
DTomisee ready and will- need perform his promise unless the promisee la 
ing to perforin. . ready and willing to perform his reciprocal protnise. 

Illustrations, 

(a.) A and B-contraot that A shall deliver goods to B to be paid for by B on 
delivery, 

A need not deliver the goods, unless B is ready and willing to pay for the good* 
on delivery. 

B need not pay for the goods, unless A is ready and mlling to deliver them oH 
dayment. 
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(b,) A and B contract that A shall deliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment on 
delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the 
goods on payment of the first instalment. 

52. Where the order in which reciorocal promises are to be performed 
Order of performance of is expressly fixed by the contract, they shall be per- 

reciprocal prv^mises. formed in that order; and where the order is not 

expressly fixed by the contract, they shall be performed in that order which 
the nature of the transaction requires. 

Illustrations. 

(a.) A and B contract tliat A shall build a house for B at a fixed price. A’^s 
promise to build the house must he performed before B’s promise to pay for it. 

(b.) A and B contract that A sliall make over his stock-in-trade to B at a fixed 
price, and B promises to give security for the payment of the money. A’s promise 
need not be performed until the security is given, for the nature of the transaction 
requires that A should have security before he delivers up his stock. 

53. When a contract contains reciprocal promises, and one party to 

#Liability of party pre- contract prevents the other from performing his 

venting event on* which promise, the contract becomes voidable attheop- 
contract is to take effect. party SO prevented ; and he is entitled 

to compensation from the other party for any loss which he may sustain in 
consequence of the non-pei formance of the contract. 

Illustration, 

A and B contract that B shall execute certain work for A for a thousand rupees. 
B is ready and willing to execute the work accordingly, but A prevents him from doing 
so. The contract is voidable at the option of B ; and, if he elects to rescind it, he 
is entitled to recover from A compensation for any loss which he has incurred by its 
non-perf orm an ce. 

54. When a contract consists of reciprocal promises, such that one of 
them cannot be performed, 'or that its performance 
cannot be claimed till the other has been performed, 
and the promisor of the promise last mentioned 
fails to perform it, such promisor cannot claim the 
performance of the reciprocal promise, and must 

makj compensation to the other party to the contract for any loss which 
such o(her party may sustain by the non-performance of the contract. 

IllustratioJis. 

(a.) A hires B’s ship to take in and convey, from Calcutta to the Mauritius, a 
cargo to be provided by A, B receiving a certain freight for its conveyance. A does 
not provide any cargo for the ship. A cannot claim the performance of • B’s promise, 
and must make compensation to B for the loss which B sustains by the non-performance 
of the contract. 

(b.) A contracts with B to execute certain builders’ \york for a fixed price, B 
supplying the scaffolding and timber necessary for the work. B refuses to furnish any 
scaffolding or timber, and the work cannot be executed. A need not execute the work, 
and B is bound to make compensation to A for any loss caused to him by the non- 
performance of the contract. 

(c.) A contracts with B to deliver to him, at a specified price, certain merchandise 
on |>oard a ship which cannot arrive for a month, and B engages to pay for the merchan- 
dise 'within a week from the date of the contract. B does not pay within the week. 
A*b promise to deliver need not be performed, and B must make compensation. 


Effect of default as to 
that promise which should 
be first performed, in con- 
tract consisting of recipro- 
cal promiaes. 
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(d.) A promises B to sell him one hundred hales of merchandise, to be delivered 
next day, and B promises A to pay for them within a month. A does not deliver 
according to his promise. B’s promise to pay need not be performed, and A must 
make compensation. 

55. When a party to a contract promises to do a certain thing at or 
Effect of failure to per- » fpeciHed time, or certain things at or be- 

format fixed time, in con- fore specified times, and fails to do any such thing 
tract in which time is ea- at or before the specified time, the contract, or so 

much of it as has not been performed, becomes void- 
able at the option of the promisee, if the intention of the parties was that 
time should be of the essence of the contract. 

If it was not the intention of the parties that time should be of the 
Effect of such failure essence of the contract, the contract does not be- 
when time is not essential, come voidable by the failure to do such thing at or 
before the specified time; but the promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the promisor’s failure 
Effect of acceptance of to perform his promise at the time agreed, the pro- 
performancc at time other misee accepts performance of such promise at any 
than that agreed upon. time other than that agreed, the promisee cannot 
claim compensation for any loss occasioned by the non-performance of the 
promise at the time agreed, unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so. 

56. An agreement to do an act impossible in 
itself is void. 

A contract to do an act which, after the contract 
is made, becomes impossible, or, by reason of some 
event which the promisor could not prevent, unlaw- 
ful, becomes void when the act becomes impossible 
or unlawful. • 

has promised to do something which he knew, or, 
with reasonable diligence, might have known, and 
which the promisee did not know, to be impossible 
or unlawful, such promisor must make compensa- 
tion to such promisee for any loss which such pro- 
misee sustains through the non-performance of the promise. 

Illustrations, 

(a.) A agrees with B to discover treasure by magic. The agreement is void. 

fl^.J A and B contract to marry each other. Before the time fixed for the mar- 
riage, A goes mad. The contract becomes void. 

^ c,J A contracts to marry B, being already married to C, and being forbidden by 
the law to which he is silbject to practise polygamy, A must make compensation to B 
for the loss caused to her by the non-performance of his promise. 

fd,J A contracts to take in cargo for B at a foreign port. A’s Government 
afterwards declares war against the country in which the port is situated. The contract 
becomes void when war is declared. 

("e.) A contracts to act at a theatre for six months in consideration of a sum 
paid in advance by B. On several occasions A is too ill to act. The contract to act 
on those occasions becomes void. 


^ Agreement to do impos- 
sible act, void. 


Contract to do impos- 
sible act, or one which 
afterwards becomes impos- 
sible or illegal, when void. 


Where one person 

Compensation for loss 
on non-performance of act 
known to be impossible or 
unlawful. 
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57. Where persons reciprocally promise, Bnitly to 
do certain things which are legal, and, secondly, 
under specified circumstances, to do certain other 
things which are illegal, the first set of promises is 
a contract,, but the second is a void agreement. 

Illustration, 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses it 
as a gambling house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 10, COO 
rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as a 
gambling house, and is a void agreement. 

In alternative promiae, 58. In the case of an alternative promise, one 
aine^ branch of which ia legal and the other illegal, the 
Joroeable. legal branch alone can be enforced. 

Illustration. 

A and B agree that A shall pay 1,000 rupees, for which B shall afterwards deliver 
to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 
Appropriation of Payments. 

59. Where a debtor, owing several distinct debts to one person, 
Application of payment makes a payment to him, either with express inti- 

where debt to be discharg- mation, or under circumstances implying, that the 
•d is indicated. payment is to be applied to the discharge of some 

particular debt, the paymeut, if accepted, must be applied accordingly. 

Illustrations, 

{a,) A owes B, among other debts, 1,000 rupees upon a promissory note, which 
falls due on the first June. He owes B no other debt of that amount. On the first 
Juno A pays to B 1,000 rupees. The payment is to be applied to the discharge of the 
promissory note. 

(6.) A owes to B, among other debts, the sum of 567 rifpees. B writes to A 
and demands payment of this sum. A sends to B 567 rupees. This payment is to be 
applied |o the discharge of the debt of which B had demanded payment. 

60. Where the debtor has omitted to intimate, and there are no other 
Application of payment circumstances indicating to which debt the pay- 

where debt to be discharg- ment is to be applied, the creditor may apply it at 
ed it not indicated. his discretion to any lawful debt actually due and 

payable to him from the debtor, whether its recovery is or not barred by 
the law in force for the time being as to the limitation of suits. 

61. Where neither party makes any appropriation, the payment shall 
AppRoalion of payment applied in discharge of the debts in order of time, 

whmni^er party makca whether they are or are not barred by the law in 
appropstatCon. force for the time being as to the limitation of suits. 

If the debts are of equal standing, the payment shall be applied in discharge 
of each proportionably. 

Contracts which need not be fRrfobhsd. 

CSoftteaoW charged, rci. *2- the parties to a Contract a^ree to sub^i- 
ifindod dr altered need not tute a fteW contract for it, or to rescind, or alter it, 
le'pirlemed. Original contract need not be performed. 


Where there are promiees 
to do things legal, and also 
other things illegal, the 
former are a contract, the 
latter a void agreement. 
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Illustrations, 

(a.) A owes money to B under a contract. It is agreed between A, B and C, 
that B shall thenceforth accept G as his debtor, instead of A. The old debt of A to 
B is at an end, and a new debt from 0 to B has been contracted. 

(^.) A owes B 10,000 rupees. A enters into an arrangement with B, and gives B 
a mortgage of his (A’s) estate for 5,000 rupees in place of the debt of 10,000. This 
is a new contract and extinguishes the old. 

(c.) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. Boiders 
A to credit C with 1,000 rupees in his books, but C does not assent to the arrangement. 
B still owes C 1,000 rupees, and no new contract has been entered into. 

63. Every promisee may dispense with or remit, wholly or in part. 

Promisee may dispense performance of the promise made to him, or 

with or remit performance may extend the time for such performance, or may 
of promise. accept instead of it any satisfaction which be 

thiiika hr. 

Illustrations. 

(a.) A promises to paint a picture for B. B afterwards forbids him to do so, A 
is no longer bound to perform the promise. 

(b,) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of 
the whole debt, 2,000 rupees paid at the time and place at which the 5,000 rupees we e 
payable. The whole debt is discharged. 

(c.) A owes B 5,000 rupees. C pays to B- 1,000 rupees, and B accepts them, in 
satisfaction of his claim on A. This pajment is a discharge of the whole claim. 

(d.) A owes B, under a contract, a sum of money, the amount of which has not 
been ascertained. A, without ascertaining the amount, gives to B, and B, in satisfac- 
tion thereof, accepts, the sum of 2,000 rupees. This is a discharge of the whole debt, 
whatever may be its amount. 

(e,) A owes B 2,000 rupees, and is also indebted to other creditors. A makes 
an arrangement with his creditors, including B, to pay them a compensation of eight 
annas in the rupee upon their respective demands. Payment to B of 1,000 rupees »s 
a discharge of B’s demand. ^ 

64. When a person at i^hose option a contract is voidable rescinds it, 
Consequences of rescis- the other party thereto need not perform any pro- 

sion of voidable contract. mise therein contained in which he is promisor. 
The party rescinding a voidable contract shall, If be have received any be- 
nefit thereunder from another party to such contract, restore such benefit, 
so far as may be, to the person from whom it was received. 

65. When an agreement is discovered to be void, or when a con- 

Obligation of peraon who becomes void, auy person who has received 

has received advantage £tny advantage under such agreement or contract 
under void agreement, or ig bound to restore it, or to make compensation for 
cpntract that becomes void. • person from whom he received it. 

Illustrations, 

{a,) A pays 1,000 rupees, in consideration of B’s promising to many C, A's 
daughter. C is dead at the time of the promise. The agreement is void, but B must 
repay A the 1,000 rupees. 

(b.) A contracts with B to deliver to him 250 maunds of rice before the first of 
May. A delivers 130 maunds onlv before that day, and none after. B retains the 130 
fmaunds after the first of May. He is bound to pay A for them. 

(c.) A, a singer, contracts with B, the manager of a theatre, to sing at his theatre 
or two nights in every week during the next two months, and B engages to pay hat a 
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hundred rupees for each night’s performance. On the sixth night, A wilfully absents 
herself from the theatre, and B, in consequence, rescinds the contract. B must pay 
A for the five nights on which she had sung. 

(<i.) A contracts to sing for B at a contract for 1,000 rupees, which are paid in 
advance. A is too ill to sing. A is not bound to make compensation to B for the 
loss of the profits which B would have made if A had been able to sing, but must re- 
fund to B the 1,000 rupees paid in advance. 

66. The rescission of a voidable contract may be communicated or 
Mode of communicntin? revoked in the same manner, and subject to the 
or revoking rescission of same rules, as apply to the communication or re- 
voidable contract. vocation of a proposal. 

67. If any promisee neglects or refuses to afford 
the promisor reasonable facilities for the performance 
of his promise, the promisor is excused by such 
neglect or refusal as to any non-performance caused 
thereby. 

Illustration. 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house requires repair. 

A is excused for the non-performance of the contract, if it is caused by such 
neglect or refusal. 


Effect of neglect of pro- 
misee to afford promisor 
reasonable facilities for 
performance. 


CHAPTER V. 

Of certain Relations resembling those created by Contract. 

68. If a person, incapable of entering into a contract, or any one 

claim for necessaries legally bound to support, is supplied by 

supplied to person incapa- another person with necessaries suited to his con- 
ble of contracting, or on dition in life, the person who has furnished such 
his account. supplies is entitled to be reimbursed from the 

property of such incapable person. 

^ Illustrations. 

(a.) A supplies B, a lunatic, with necessaries suitable to his condition in life. A 
is entitled to be reimbursed from B’s property. 

(6.) A supplies the wife and children of B, a lunatic, with necessaries suitable 
to their condition in life. A is entitled to be reimbursed from B’s property. 

BeimboMament of per- ^ person who is interested in the payment 

■on paying money due by of money which another is bound by law to pay; 
another, in payment of and who therefore pays it, is entitled do be reim- 
Whioh he la interested. Cursed by the other. 

Illustration 

B holds land in Bengal, on a lease granted by A, the zamindar. The revenue pay- 
able A to the Govemment being in arrear, his land is advertised for sale by the Go- 
vermn^t* Under the revenue law, the consequence of such sale will be the annulment 
of B*8 lease. B, to prevent the sale and the consequent annulment oi his own lease, 
jgsffk Ip the Govemment the sum due frKHU A. A is bound to make good to B the 
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70. Where a peraoa lawPully does anything for another person, or 
Obligation of person en- delivers anything to him, not intending to do so 
joying benefit of nongra- gratuitously, and such other person enjoys the 
tttitotts act. benefit thereof, the latter is bound to make com- 

pensation to the former in respect of, or to restore, the thing so done or 
delivered. 

Illustrations^ 

(a,) A, a tradesman, leaves goods at B’s house by mistake. B treats the goods 
as his own. He is bound to pay A for them. 

(6.) A saves B’s property from fire. A is not entitled to compensation from B, 
if the circumstances show that he intended to act gratuitously. 

Responsibility of finder 71. A person who finds goods belonging to 
of goods. another, and takes them into his custody, is subject 

to the same responsibility as a bailee. 


Liability of person to 
whom money is paid, or 
thing delivered, by mis- 
take or under coercion. 


72. A person to whom money has been paid, or 
any thing delivered, by mistake or under coercion, 
must repay or return it. 


m Illustrations. 

(a.) f A and B jointly owe 100 rupees to C. A alone pays the amount to C, and 
B, not mowing this fact, pays 100 rupees over again to C. C is bound to repay the 
amount # B. 

(b,w A railway company refuses to deliver up certain goods to the consignee, 
except yon the payment of an illegal charge for carriage. The consignee pays the 
mm ch^ged in order to obtain the goods. He is entitled to recover so much of the 
charge aS^was illegally excessive. 


CHAPTER VI. 


Of the Consequences of Breach of Contract. 


73. When a contract has been broken, the party who suffers by such 
CompenKition for loss or breach is entitled to receive, from the party who 
damage caused by breach 1^8 broken the contract, compensation for any loss 
of contract. or damage caused to him thereby, which naturally 

arose in the usual course of thiogg from such breach, or which the parties 
knew, when they made the .contract, to be likely to result from the breach 
of it. 


Such compensation is not to be given for any remote and indirect loss 
or damage, sustained by reason of the breach. 

When an obligation resembling those created by contract has been in- 
^ * * -1 - curred and has not been discharged, any person in- 

toS^r^^oWigation re- jured by the failuie to discharge it is entitled to 
sembling those created by receive the same compensation from the party in 
contract. default, as if such person had contracted to dia« 

charge it and had broken his contract. 


Explanation . — In estimating the loss or damage arising from a breach 
of contract, the means which existed of remedying the inconvenience 
caused by the non-performance of the contract must be taken into account. 

7fi 



THE INDIAN CONTRACT ACT. 


[Act IX. 


m 


Illustrations, 

(a.) A contracts to sell and deliver 50 mannds of saltpetre to B, at a certain price 
to be paid on delivery. A breaks his promise. B is entitled to receive from A, by 
way of compensation, the sum, if any, by which the contract price falls short of the 
price for which B might have obtained 50 maimds of saltpetre of like quality at the 
time when the saltpetre ought to have been delivered. 

(6.) A hires B’s ship to go to Bombay, and there take on board, on the first of 
January, a cargo, which A is to provide, and to bring it to Calcutta, the freight to be 
paid when earned. B’s ship does not go to Bombay, but A has opportunities of pro- 
cuiing smtable conveyance for the cargo upon terms as advantageous as those on which 
he hi^ chartered the ship. A avails himself of those opportunities, but is put to trouble 
and expense in doing so. A is entitled to receive compensation from B in respect of 
such trouble and expense. 

(c.) A contracts to buy of B, at a stated price, 50 maunds of rice, no time being 
fixed for delivery. A afterwards informs B that he will not accept the rice if tendered 
to him. B is entitled to receive from A, by way of compensation, the amount, if any, 
by which the contract price exceeds that which B can obtain for the rice at the time 
when A informs B that he will not accept it. 

(d^ A contracts to buy B’s ship for 60,000 rupees, but breaks his promise. 
A must pay to B, by way of compensation, the excess, if any, of the contract price 
over the price which B can obtain for the ship at the time of the breach of promise. 

(e,) A the owner of a boat, contracts with B to take a cargo of jute to Mirzapur, 
for sale at that place, starting on a specified day. The boat, owing to some avoidable 
cause, does not start at the time appointed, whereby the arrival of the cargo at Mirza- 
pur is delayed beyond tlie time when it would have arrived if the boat had sailed accor- 
ding to the contract. After that date, and before the arrival of the cargo, the price of 
jute falls. The measure of the compensation payable to B by A is the difference be- 
tween the price which B could have obtained for the cargo at Mirzapur at the time 
when it would have arrived if forwarded in due course, and its market price at the 
time when it actually arrived. 

(/. ) A contracts to repair B’s house in a certain manner, and receives payment 
in advance. A repairs the house, but not according to contract. B is entitled to re- 
cover from A the cost of making the repairs conform to the contract, 

(g,') A contracts to let his ship to B for a year, from the first of January, for a 
certain price. Freights rise, and, on the first of January, the hire obtainable for the 
ship is higher than the contract price. A breaks his promise. He must pay to B, by 
way of compensation, a sum equal to the difference between the contract price and the 
price for which B could hire a similar ship for a year on and from the first of January. 

contracts to supply B with a certain quantity of iron at a fixed price, 
beiig a higher price than that for which A could procure and deliver the iron. B 
wrongfully refuses to receive the iron. B ftiust pay to A, by way of compensation, 
the difference between the contract price of the iron and the sum for which A could 
have obtained and delivered it. 

(t) A delivers to B, a common carrier, a machine, to be conveyed, without de- 
lay, to A’s mill, informing B that his mill is stopped for want of the machine. B un- 
reasonably delays the delivery of the machine, and A, in consequence, loses a profitable 
contract with the Government. A is entitled to receive from B, by way of compen- 
sation the average amount of profit which would have been made by the working of the 
mill during the time that delivery of it was delayed, but not the loss sustained through 
the loas of the Government contract. 

(/.) A, having contracted with B to supply B with 1,000 tcms of iron at 100 
rupees a ton, to be delivered at a stated time, contracts with C for the purchase of 
1,000 iohs of iron at 80 rupees a ton, telling C that he does so for the purpose of pm*- 
fespung his Contract with B. C fails to perform his contract with A, who cannot 
pfedme other iron, and B in consequence, rescinds the contract. C must pay to A 
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20,000 rupees, being the profit which A would have made by the performance of his 
contract with B. 

(it,) A contracts with B to make and deliver to B, by a fixed day, for a speci- 
fied price, a certain piece of machinery. A does not deliver the piece of machinery at 
the time specified, and, in consequence of this, B is obliged to procure another at a 
higher price than that which he was to have paid to A, and is prevented from per- 
forming a contract which B had made with a third person at the time of his contract 
with A (but which had not been then communicated to A), and is compelled to make 
compensation for breach of that contract. A must pay to B, by way of compensation, 
the difference between the contract price of the piece of machinery and the sum paid 
by B for another, but not the sum paid by B to the third person by way of compen- 
sation. 

(1.) A, a builder, contracts to erect and finish a house by the first of January, 
in order that B may give possession of it at that time to C, to whom B has contracted 
to let it. A is informed of the contract between B and C. A builds the house so 
badly that, before the first of January, it falls down and has to be re-built by B, who, 
in consequence, loses the rent which he was to have received from C, and is obliged to 
make compensation to C for the breach of his contract. A must make compensation 
to B for the cost of rebuilding the house, for the rent lost, and for the compensation 
made to C. 

(m.) A sells certain merchandise to B, warranting it to be of a particular qua- 
lity, and B, in reliance upon this warranty, sells it to C with a similar warranty. The 
goods prove to be not according to the warranty, and B becomes liable to pay C a sum 
of money by way of compensation. B is entitled to be reimbursed this sum by A. 

{n.) A contracts to pay a sum of money to B on a day specified. A does not 
pay the money on that day. B, in consequence of not receiving the monev on that 
day, is unable to pay his debts, and is totally ruined. A is not liable to make good to 
B anything except the principal sum he contracted to pay, together with interest up 
to the day of payment. 

(o.) A contracts to deliver 50 mauiids of saltpetre to B on the first of January, 
at a certain price. B, afterwards, before the first of January, contracts to sell the 
saltpetre' to C at a price higher than the market price of the first January. A breaks 
his promise. In estimating the compensation payable by A to B, the market price of 
the first of January, and not the profit which would have arisen to B from the sale to 
C, is to be taken into account. 

(p.J A contract to sell and deliver 500 bales of cotton to B on a fixed day. A 
knows nothing of B’s mode of conducting his business. A breaks his promise, and B, 
having no cotton, is obliged to close his mill. A is not responsible to B for the loss 
caused to B by the closing of the mill. 

(gr,) A contracts to sell and deliver to B, on the first of January, certain cloth 
which B intends to manufacture into caps of a particular kind, for which there is no 
demand, except at that season. The cloth is not delivered till after the appointed time, 
and too late to be used that year in making caps. B is entitled to receive from A, by 
way of compensation, the difference between the contract price of the cloth and its 
market price at the time of delivery, but not the profits which he expected to obtain by 
making caps, nor the expenses which he has been put to in making preparation for the 
manufacture. 

(r.) A, a ship-owngr, contracts with B to convey him from Calcutta to Sydney 
in A*s ship, sailing on the first of January, and B pays to A, by way of deposit, one-half 
of his passage-money. • The ship does not sail on the first of January, and B, aftet be- 
ing , in consequence, detained in Calcutta for some time, and thereby put to some ex- 
pense, proceeds to Sydney in another vessel, and, in consequence, arriving too late in 
Sydney, loses a sum of money. A is liable to repay to B his deposit, with interest, 
and the expense to which he is put by his detention in Calcutta, and the excess, if 
any, of the passage-money paid for the second ship over that agreed upon for the 
first, but not the sum of money which B lost by arriving in Sydney too late. 
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74. When a contract has been broken, if a sum is named in the 
Title to compensation contract as the amount to be paid in case of such 
for breach of co^act in breach, the party complaining of the breach is 
which a sum is named as entitled, whether or not actual damage or loss is 
payable in case of breach. p|.oye(j to have been caused thereby, to receive from 
the party who has broken the contract reasonable compensation not exceed- 
ing the amount so named. 

Exception. — When any person enters into any bail-bond, recognizance 
or other instrument of the same nature, or, under the provisions of any 
law, or under the orders of the Gevernment of India or of any Local Go- 
vernment, gives any bond for the performance of any public duty or act 
in which the public are interested, he shall be liable, upon breacn of the 
condition of any such instrument, to pay the whole sum mentioned 
therein. 

Explaruition — A person who enters into a contract with Government 
does not necessarily thereby undertake any public duty, or promise to do 
an act in which the public are interested. 

Illustrations, 

(a,) A contracts with B to pay B Rs. 1,000, if he fails to pay B Rs. 500 on a 
given day. A fails to pay B Rs. 500 on thatlday. B is entitled to recover from A 
such compensation, not exceeding Rs. 1,000, as the Court considers reasonable. 

(b,) A contracts with B that, if A practises as a surgeon within Calcutta, he 
will pay B Rs. 5,000. A practises as a surgeon in Calcutta. B is entitled to such 
compensation, not exceeding Rs. 5.000, as the Court considers reasonable. 

( c.) A gives a recognizance binding him in a penalty of Rs. 500 to appear in 
Court on a certain day. He forfeits his recognizance. He is liable to pay the whole 
penalty. 

Party rightfoily rescind- 7^* A person who rightfully rescinds a contract 
ang contract, entitled to is entitled to compensation for any damage which 
oompenaatioD. sustained through the non-fulfilment of the 

contract. 

• Illustration, 

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre 
for two nights in every week during the next two months, and B engages to pay her 
100 rupees for each night’s performance. On the sixth night, A wilfully absents her- 
self from the theatre, and B, in consequence, rescinds the contract. B is entitled to 
dain Compensation for the damage which he has sustained through the non-fulfilment 
of ihe contract. 


CHAPTER VII. 

Sale of Goods. 

When Propertt in Goods sold Passes. 

76. In this chapter, the word ’ goods’ means and 
*Oc(bds’ defined. includes eveiy kind of moveable property. 

77. ' Sale’ is the exchange of property for a price. It involves the 
dfifl Ad transfer of the ownership of the thing sold from the 

^ * seller to the buyer. 

•j3ale*howe&cted “ effected hy offer and acceptance of 

ascertained goods for a price, 
or of a price for ascertained goods, 
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together with payment of the price or delivery of the goods; or with* 
tender, part-payment, earnest or part-delivery ; or with an agreement, 
express or implied, that the payment or delivery, or both shall be post- 
poned. 

Where there is a contract for the sale of ascertained goods, the property 
in the goods sold passes to the buyer when the whole or part of the price, 
or when the earnest, is paid, or when the jlfbole or part of the goods is 
delivered. 

If the parties agree, expressly or by implication, that the payment or 
delivery, or both, shall be postponed, the property passes as soon as the 
proposal for sale is accepted. 

IlluatrcUiona. 

(a,) B offers to buy A’s horse for 500 rupees. A accepts B's offer, and delivers 
the horse to B. The horse becomes B’s property on delivery. 

(b.) A sends goods to B, with the request that he will buy them at a stated 
price if he approves of them, or return them if he does not approve of them. B re- 
tains the goods, and informs A that he approves of them. The goods become B’s 
when B retains them. 

(c.) B offers A, for his horse, 1,000 mpees, the horse to be delivered to B on a 
stated day, and the price to be paid on another stated day. A accepts the offer. The 
horse becomes B’s as soon as the proposal is accepted. 

(d.) B offers A, for his horse, 1,000 rupees, on a month’s credit. A accepts 
the offer. The horse becomes B’s as soon as the offer is accepted. 

(e.) B, on the first January, offers to A, for a quantity of rice, 2,000 mpees, 
to be paid on the first March following, the rice not to be taken away till paid for. 
A accepts the offer. The rice becomes B’s a^ soon as the offer is accepted. 

Transfer of ownership Where there is a contract for the sale of a 

of thing sold, which has thing which has yet to be ascertained, made or finish - 
yet to be ascertained, ed, the ownership of the thing is not transferred 
made or finished. buyer until it is ascertained, made or finish- 

ed. 


Illustration, 

• 

B orders A, a barge-builder, to make him a barge. The price is not made pay- 
able by instalments. While the barge is building, B pays to A money from time to 
time on account of the price. The ownership of the barge does not pass to B until it 
is finished. 


Ckimpletion of sale of 
goods which the seller is 
to put into state in which 
buyer is to take them. 

thing has been done. 


80 . Where, by a contract for the sale of goods, 
the seller is to do anything to them for the purpose 
of putting them into a state in which the buyer is 
to take them, the sale is not complete until such 

Illustration, 


A, a ship-builder, contracts to sell to B, for a stated price, a vessel which, Inlying 
in A’s yard ; the vessel to be rigged and fitted for a voyage, and the price to^be paid 
on delivery. Under the contract, the property in the vessel does not pass to B until 
the vessel has been rigged, fitted up, and delivered. 


Completion of sale of 
go<^s, when seller bus to 
do anything thereto in 
order to ascertain price. 


81 . Where anything remtuns to be done to the 
goods by the eeller for the purpose of ascertaining 
the amount of the price, the sale is not complete 
until this has been done. 
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lUmtrations^ 

(a.) A, tiie owner of a stack lof bark, contracts to sell it to B, weigh and deliyer 
it, at 100 rupees per ton. B agrees to take and pay for it on a certain day. Part is 
weighed and delivered to B ; the ownership of the residue is not transferred to B until 
it has been weighed pursuant to the contract. 

(h,) A contracts to sell a heap of clay to B at a certain price per ton. B is, 
by the contract, to load the clay in his own carts, and to weigh each load at a certain 
weighing machine, which his^carts must pass on their way from A's ground to B’s 
place, of deposit. Here, nothing more remains to be done by the seller ; the sale is 
completed and the ownership of the heap of clay is transferred at once. 


Completion of sale, when 
goods are unasoertained at 
date of contract. 


82. Where the goods are not ascertained at the 
time of making the contract of sale, it is necessary 
to the completion of the sale that the goods shall be 
ascertained. 


Illustration, 

A agrees to sell to B, 20 tons of oil in A’s cisterns. A’s cisterns contain more 
than 20 tons of oil. No portion of the oil has become the property of B. 

83. Where the goods are not ascertained at the time of making the 
Ascertainment of goods agreement for sale, but goods answering the de- 

by subsequent appropria* scription in the agreement are subsequently appro- 
priated by one party, for the purpose of the agree- 
ment, and that appropriation is assented to by the other, the goods have 
been ascertained, and the sale is complete. 

Illustration, 

A, haying a quantity of sugar in bulk, more than sufficient to fill 20 hogsheads, 
contracts to sell B 20 hogsheads of it. After the contract, A fills 20 hogsheads with 
the sugar, and gives notice to B that the hogsheads are ready, and requires him to 
take them away. B says he will take them as soon as he can. By this appropriation 
by A, and assent by B, the sugar becomes the property of B. 

84. Where the godds are not ascertained at the time of making the 

contract of sale, and, by the terqis of the contract, 
by^seller*8 8™ecUon! seller is to do an act with reference to the 

goods which cannot be done until they are appro- 
priated to the buyer, the seller has a right to select any goods answering to 
the contract, and by his doing so, the goods are ascertained. 

Illustration, 

B agrees with A to purchase of him, at a stated price, to be paid on a fixed day, 
50 maunds of rice out of a larger quantity in A’s granaiy. It is agreed that B shall 
send sisto for the rice, and that A shall put the rice into them. B does so, and A 
puts 50 maunds of rice into the sacks. The goods have been ascertained. 

Trwurfer of ownership of Where an agreement is made for the sale 

moveable property, when of immoveable and moveable •property combined, 
tether with im- the ownership of the moveable property does not 
moveable. before the transfer of the immoveable pro- 

perty. 

Illustration, 

A agrees with B for the sale of a house and furniture. The ownership of the fur- 
niture does not pass to B until the house is conveyed to B. 
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Buyer to bear loss after When goods have become the property of 

frooiis have become hig the buyer, he must bear any loss arisiog from their 
property. destruction or injury. 

Illustrations » 

(a.) B offers, and A accepts, 100 rupees for a stack of fire-wood standing on A’s 
premises, the fire-wood to be allowed to remain on A’s premises till a certain day, 
and not to be taken away till paid for. Before payment, and while the fire-wood is on 
A’s premises, it is accidentally destroyed by fire. B must bear the loss. 

(ft.) A bids 1,000 rupees for a picture at a sale by auction. After the bid, it is 
injured by an accident. If the accident happens before the hammer falls, the loss falls 
on the seller ; if afterwards, on A. 

87. When there is a contract for the sale of goods not yet in existence. 
Transfer of ownership the ownership of the goods may be transferred by 

of pfoods agreed to be sold acta done, after the goods are produced in pursuance 
while non existent. contract, by the seller, or by the buyer with 

the seller’s assent. 

Illustrations, 

(a.) A contracts to sell to B, for a stated price, all the indigo which shall be 
produced at A’s factory during the ensuing year. A, when the indigo has been manu- 
factured, gives B an acknowledgment that he holds the indigo at his disposal. The 
ownership of the indigo vests in B from the date of the acknowledgment. 

(h.') A, for a stated price, contracts that B may take and sell any crops that 
shall be grown on A’s land in succession to the crops then standing. Under this con- 
tract, B with the assent of A, takes possession of some crops grown in succession to 
the crops standing at the time of the contract. The ownership of the crops, when 
taken possession of, vests in B. 

(c.) A, for a stated price, contracts that B may take and sell any crops that 
shall be grown on his land in succession to the crops then standing. Under this con- 
tract, B applies to A for possession of some crops grown in succession to the crops 
which were standing at the time of the contract, A refuses to give possession. The 
ownership of the crops has not passed to B, though A may commit a breach of con- 
tract in refusing to give possession. • 

88. A contract for the sale of goods to be delivered at a future day 
Contract to sell and de- biuding, though the goods are not in the posses- 

liver, at a future day, goods sion of the seller at the time of making the contract, 
not in seller’s possession ^nd though, at that time, he has no reasonable ex- 
pectation of acquiring tliem otherwise than by pur- 
chase. 

Illustration^ 

A contracts, on the first January, to sell B 50 shares in the East Indian 
Railway Company, to be delivered and paid for on the first March of the same yean 
A, at the time of making the contract, is not in possession of any shares. The con- 
tract is valid. 

89. Where tfie price of goods sold is not fixed by the contract of sale, 
Determination of price the buyer is bound to pay the seller such a price aa 

not fix«d by contract. Court considers reasonable. 

Illustration. 

B, living at Patna, orders of A, a coach-builder at Calcutta, a carriage of a par- 
ticular description. Nothing ia said by either as to the price. The order having been 
executed, and the price being in dispute between the buyer and the seller, the Couxt 
must decide what price it considers reasonable. 
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DELIVERt. 


90. Delivery of goods sold may be made by doing anything which has 

the effect of putting them in the possession of the 
Delivery how maae. buyer, or of any person authorized to hold them on 
his behalf. 

Illustrations. 

(a.) A sells to B a horse^ imd causes or permits it to be removed from A^s stables 
to B’s. The removal to B’s stable is a delivery. 

(i^.) B, in England, orders 100 bales of cotton from A, a merchant of Bombay, 
and sends his own ship to Bombay for the cotton. The putting the cotton on board 
the ship is a delivery to B. 

(c.) A sells to B certain specific goods which are locked up in a godown. A 
gives B the key of the godown, in order that he may get the goods. This is a delivery. 

(d.) A sells to B five specific casks of oil. The oil is in the warehouse of A. 
B sella five casks to C. A receives warehouse rent for them from C. This amounts 
to a delivery of the oil to 0, as it shows an assent on the part of A to hold the goods 
as warehouseman of C. 

. (tf.) '•JA sells to B 50 maunda of rice in the possession of C, a warehouseman. A 
gives B an order to C to transfer the rice to B, and C assents to such order, and 
transfers the rice in his books to B. This is a delivery. 

(f.) A agrees to sell B five tons of oil, at 1,000 rupees per ton, to be paid for at 
the time of delivery. A gives to C, a wharfinger, at whose wharf he had twenty tons 
of the oil, an order to transfer five of them into the name of B. C makes the transfer 
in his books, and gives A's clerk a notice of the transfer for B. A*s clerk takes the 
transfer notice to B, and offers to give it him on payment of the price of the oil. B 
refuses to pay. There has been no delivery to B, as B never assented to make C his 
agent to hold for him the five tons selected by A. 

91. A delivery to a wharfinger or carrier of the goods sold, has the 
Effect of delivery to same effect as a delivery to the buyer, but does not 

wharfinger or carrier. render the buyer liable for the price of goods which 

do not reach him, unless the delivery is so made as to enable him to hold 
the wharfinger or carrier Tesponsible for the safe custody or delivery of the 
goods. 

Illustration, 


B, at Agra, orders of A, who lives at Calcutta, three casks of oil to be sent to him 
by railwa|^ A takes three casks of oil directed to B to the railway station, and leaves 
them Uieie without conforming to the rules which must be complied with in order to 
render the Railway Company responsible for their safety. The goods do not reach B. 
There has not been a sufficient delivery to charge B in a suit for the price. 


9S. A delivery of part of goods, in progress of the delivery of the 
Effect olniiMelivery. whole, has the same effect, for the purpose of pass- 
’ ing the property in such goods, as a delivery of the 
whole; but a delivery of part of the goods, with an intention of severing 
it fkom the whole, does not operate as a delivery of the remainder. 


Illustrations, 


(a.) A ship arrives in a harbour laden with a cargo consigned to A, the buyer of 
the cargo. The captain begins to discharge it, and delivers over part of the go(^s to 
A in progress of the delivery of the whole. This is a delivery of the cargo to A 
Ssr ^ purpose of passing the property in the cargo. 

“ > tJO ^ to B a stack of fire-wood, to be pwd for by B on delivery. After 
B ilp^es ioBt and obtains from A leave to take away some of the fire-wood. 
Tlis m |ibt &e effect of delivery of the whole. 
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(c.) A sells 50 maunds of rice to B. The rice remains in A’s warehouse. 
After the sale, B sells to C 10 maunds of the rice, and A, at B’s desire, sends the 10 
maunds to C. This has not the legal effect of a delivery of the whole. 

Seller not bound to de- 93. In the absence of any special promise, the 
liver until buyer applies seller of goods is not bound to deliver them until 
for delivery. buyer applies for delivery. 

94. In the absence of any special promise as to delivery, goods sold 
are to be delivered at the place at which they are 
Place of delivery. time of the sale ; and goods contracted to be 

sold are to be delivered at the place at which they are at the time of the 
contract for sale, or, if not then in existence, at the place at which they are 
produced. 

Seller’s Lien, 


95. 


Seller’s lien. 


Unless a contrary intention appears by the contract, a seller has 
a lien on sold goods as long as they remain in his 
possession and the price or any part of it remains 
unpaid. 

96. Where, by the contract, the payment is to be made at a future 
Lien where payment to ^ut no time is fixed for the delivery of the goods, 

be made at a future day, the seller has no lien, and the buyer is entitled to 
but no time fixed for de- present delivery of the goods without payment, 
But if the buyer becomes insolvent before delivery 
of the goods, or if the time appointed for payment arrives before the deli- 
very of the goods, the seller may retain the goods for the price. 

Explanation . — A person is insolvent who has ceased to pay his debts 
in the usual course of business, or who is incapable 
of paying them. 

Illustration, 


‘Insolvency’ defined. 


A sells to B a quantity of sugar in A’s warehouse. It is agreed that three 
months’ credit shall be given. B allows the sugar to remain in A’s warehouse. Be- 
fore the expiry of the three months, B becomes insolvent. .A may retain the goods for 
the price. 


Seller’s lien where pay- 
ment to be made at future 
day, and buyer allows 
goods to remain in seller’s 
possession. 


97. Where, by the contract, the payment is to be 
made at a future day, and the buyer allows the goods 
to remain in the possession of the seller until that 
day, and does not then pay for them, the seller may 
retain the goods for the price. 


Illustration, 


A sells to B a quantity of sugar in A’s warehouse. It is agreed tliat three 
months’ credit shall be given. B allows the sugar to remain in A’s wareliouse till the 
expiry of the three months, and then does not pay for them. A may retain the goods 
for the price. 

98. A seller, in possession of goods sold, may retain them for the price 
Seller’s lien against 8ab« against any subsequent buyer, unless the seller has 
sequent buyer. recognized the title of the subsequent buyer. 


Stoppage in Transit. 


99 , A seller who has parted with the possession of the goods, and has 
not received the whole price, may, if the buyer be- 
****** ** comes insolvent, stop the goods while they are in 
transit to the buyer. 


77 
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100. Goods 916 to be deemed in traorib wbite bhej are in the posses* 

xsru V. carrier, or lodged at any place in the 

^ ** t 5 o»rse of transmission to the buyer, and are not yet 
come into the possession of the buyer or any person 
on bis behatP, otherwise than as being in possession of the carrier, or as 
being so lodg^. 

Illy^Hrations. 

(a,) B, liviim at Ma4raSr orders goods of A, at Patna, and directs that they 
shall be sent to Madras. The goods are sent to Calcutta, and there delivered to C, a 
wharfinger, to be forwarded to HUdras. The goods, while they are in the possession 
»of C, are in transit, 

(M B, at D^i) orders goods of A, at Calcutta. A consigns and forwards 
the goods to B at Delhi. On arrival there, they are taken to the warehouse of B, and 
left there. B refuses to receive them, and immediately afterwards stops payment. 
The goods are in transit. 

(c.) B, who lives at Puna, orders goods of A at Bombay. A sends them to 
Puna by C, a carrier appointed by B. The goods arrive at Puna, and are placed by 
C, at B’s request, in C’a warehouse for B. The goods are no longer in transit. 

(d,) B, a merchant of London, orders 100 bales of cotton of A, a merchant at 
Bomtey. B sends his own ship to Bombay lor the cotton. The transit is at an end 
when the cotton is delivered cm board the ship. 

(c.) B, a merchant of London, orders 100 bales of cotton of A, a merchant at 
Bombay, B sends his own ship to Bombay for the cotton. A delivers the cotton on 
hoard the ship, and takes bills of lading from the master, making the cotton deliver- 
able to A’s Older or assigns. The cotton arrives at London, but, before coming into 
B's possession, B becomes insolvent. The cotton hcos not been paid for. A may stop 
the cotton, 

101. The seller’s right of stoppage does not, except in the cases here- 

^ . . Vi. . inafter mentioned, cease on the buyer’s resellincr 

o ng o goods while in transit, and receiving the price, 
bat continues until the goods have been delivered 
to the second buyer, or to some person on his behalf. 

102. The ri^ht of stoppage ceases if the buyer, having obtained a bill 
Cessation of right on lading or other document showing title to the 

MsigtuDent, by buyer, of goods, assigns it, while the goods are in transit, to 
doonment showing title. ^ second buyer, who is acting in good faith, and 
who gi#68 valuable consideration for them. 

Illustrations^ 

(a.) A sells and consigns certain goods to B, and sends hnm the bill of lading. 
B bdi^ still unpaid, B becomes insolvent, and while the goods are in transit, assigns 
ike bffl of lading lor cash to C, who is not aware of his insdvency. A cannot stop 
the goods in transit, 

(b.) A sells and consigns certain goods to B, A being still unpaid, B becomes 
insolventi and, while the aie still in transit, assigns the of lading for cash 
to 0, who knows B is insolvent. The assignment not being in good faith, A may 

still 8t<^ the goods in tbunrit. 

♦ 

103k Where a bill of 1^ing or otjber iustruiment of title to any goods 
Sow seller nay atop ^ assigned by the buyer of such goods by way of 


rnnAn, atop Um gooda in |fnaait 
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Illustrations^ 


(a.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns 
the bill of lading for these goods to C, to secure a specific advance of 5,000 rupees 
made to him upon the bill of lading by C. B becomes insoltent, being indebted to O' 
to the aolount of 9,000 rupees. A is not entitled to stop the goods e&cept on' 
payment or tender to C of 5,000 rupees. 

(bS) A sells and consigns goods to B of the value of 12,000 rupees. B 
assigns the bill of lading for these goods to C, to secitre the siun of 5,000 rupees 
due from him to C, upon a general balance of account. B becomes insolvent. A is entitl- 
ed to stop the goods in transit without payment or tender to C of the 5,000 rupees. 


104. The seller may effect stoppage in transit, either by taking actual 
stoppage how effected. poMession of the goods, or by ^viog notice of hia 
claim to the earner or other depository in whose 

possession they are. 


105. Such notice may be given, either to the person who has the 

Notice of eellec’e claim, ‘““ediate possession of the goods, or to the princi- 
pal whose servant baa possession. In the latter case, 
the notice must be given at such a time, and under such circumstances, that 
the principal, by the exercise of reasonable diligence, may communicate it 
to his Servant in time to prevent a delivery to the buyer. 


Right of sellor on stop- 
page. 


106. Stoppage in transit entitles the seller to< 
hold the goods stopped until the price of the whole* 
of the goods sold is paid. 


Illustration. 


A sells to B 100 bales of cotton ; 60 bales having come into B’s possession, and 
40 being still in transit, B becomes insolvent, and A, being still unpaid, stops the 40 
bales in transit. A is entitled to hold the 40 bales until the price of the 100 bales 
is paid. 

Resale. 


10?. Where the buyer of goods fails to perform his part of the con- 
_ , . , , tract, either by not takinl^ the goods sold to him. 

Paying for them, the seller, having a lien 
on the goods, or having stopped them in transit, 
may, after giving notice to the buyer of his intention to do so, resell them, 
after the lapse of a reasonable time, and the buyer must bear any loss, but 
is not entitled to any profit, which may occur on such resale. 

Title. 


„ 108. No seller can give to the buyer of goods a 

better title to those goods than he has himself, 
except ia the following cases : — 

Exception l.-^When any person is, by the consent of the owner, in 
possession of any goods, or of any bill of lading, doclj-warrant, warehouse- 
keeper’s certificate, wharfinger’s certificate or warraol^or order for deliveij^ 
or other document showing title to goods, he tna^r transfer the ownership 
of the goods of which he is so in possession, or to which such documente 
relate, td any other person, and give such person^ good title thereto, not- 
withstanding any instructions of the owner f o thelontrary : Provided that 
the buyer Acts in good fidth, and under circumstau^gs whidi are not such 
88 to nuse a reasonable presumption that the peffidh in pOssesidoD of (be 
goods or documents has no right to sell the gOods. 
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Exception 2. — If one of several joint-owners of goods has the sole 
possession of them by the permission of the co-owners, the ownership of 
the goods is transferred to any person who buys them of such joint-owner 
in good faith, and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the goods has no 
right to sell them. 

Exception 3. — When a person has obtained pos-session of goods under 
a contract voidable at the option of the other party thereto, the ownership 
of the goods is transferred to a third person who, before the contract is 
rescinded, buys them in good faith of the person in possession ; unless the 
circumstances which render the contract voidable amounted to an offence 
committed by the person in possession or those whom he represents. 

In this case the original seller is entitled to compensation from the 
original purchaser for any loss which the seller may have sustained by being 
prevented from rescinding the contract 

Illustrations. 

(a.) A buys from B, in good faith, a cow which B had stolen from C. The 
property in the cow is not transferred to A. 

(b.) A, a merchant, entrusts B, his agent, with a bill of lading relating to cer- 
tain goods, and instructs B not to sell the goods for less than a certain price, and not 
to give credit to D. B sells the goods to D for less than that price, and gives D 
three months’ credit. The property in the goods passes to D. 

(c.) A sells to B goods of which he has the bill of lading, but the bill of lading 
is made out for delivi^ry of the goods to C, and it has not been endorsed by C. The 
property is not transferred to B. 

(d,) A, B and C are joint Hindu brothers, who own certain cattle in common. A 
is left by B and C in possession of a cow, which he sells to D. D purchases bona fide. 
The property in the cow is transferred to D. 

(e.) A, by a misrepresentation not amounting to cheating, induces B to sell and 
deliver to him a horse. A sells the horse to C before B has rescinded the contract. 
The property in the horse is transferred to C ; and B is entitled to compensation 
from A for any loss which B has sustained by being prevented from rescinding 
the contract. 

(f.) A compels B by wrongful intimidation, or induces him by cheating or 
forgery, to sell him a horse, and, before B rescinds the contract, sells the horse 
to (' The property is not transferred to C. 

Warranty. 

109. If the buyer, or any person claiming under him, is, by reason of 
the invalidity of the seller’s title, deprived of the 
lof bitoess 0 /®““ ‘ ‘ ^ is responsible to the buyer, or 

the person claiming under him, for loss caused 
thereby, unless a contrary intention appears by the contract. 

Establishment of implied implied warranty of goodness or quality 

warranty of goodness om may be established by the custom of any particular 
quality. 

Warranty of soundness im- 111. On the sale of provisions, there is an im- 
plied on sale of provisions, plied warranty that they are sound. 

Warranty of bulk im- vll2. On the Sale of goods by sample, there is an 
plied on sale of goods by implied warranty that the bulk is equal in quality 
m t# the sample. 
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113. Where goods are sold as being of a certain denomination, there 
Warianty implied where “ an implied warranty that they are such goods 

^oods are sold as being of as are commercially known b}' that denomination, 
a certain denomination. although the buyer may have bought them by 
sample, or after inspection of the bulk. 

Explanation. — But if the contract specifically states that the goods, 
though sold as of a certain denomination, are not warranted to be of that 
denomination, there is no implied warranty. 

Illustrations. 

(a.) A, at Calcutta, sells to B twelve bags of “waste silk,” then on its 
way from Murshedabad to Calcutta. There is an implied warranty by A that the 
silk shall be such as is known in the market under the denomination of “waste silk.” 

(b.') A buys, by sample and after having inspected the bulk, 100 bales of 
“ Fair Bengal” cotton. The cotton proves not to be such as is known in the market 
as “Fair Bengal” : there is a breach of warranty. 

114. Where goods have been ordered for a specified purpose, for 
Warranty where goods which goods of the denomination mentioned in the 

ordered for a specified pur- order are usually .sold, there is an implied warranty 
pos®- by the seller that the goods supplied are fit for 

that purpose. 

Illustration. 

B orders of A, a copper manufacturer, copper for sheathing a vessel. A, on this 
order, supplies copper. There is an implied warranty that the copper is fit for sheath- 
ing a vessel. 

Warranty on sale of ar- ^ Upon the sale of an article of a well-known 
tide of well-known ascer- ascertained kind, there is no implied warranty of 
taioed kind. ^3 fitness for au}^ particular purpose. 

Illustration. 

B writes to A, the owner of a patent invention for cleaning cotton — “ Send me 
your patent cotton-cleaning machine to clean the cotton a}, my factory.” A sends the 
machine according to order. There is an implied warranty by A that it is the article 
known as A’s patent cotton-clearing machine, but none that it is fit for the particular 
purpose of cleaning the cotton at B’s factory. 

116. In the absence of fraud and of any express warranty of quality. 
Seller when not respon- the seller of an article which answers the descrip- 

sible for latent defects. tion under which it was sold is not responsible for 
a latent defect in it. 

Illustrations. 

A sells to B a horse. It turns out that the horse had, at the time of the sale, a 
defect of which A was unaware. A is not responsible for this. 

117. Where a specific article, sold with a warranty, has been deliver- 

, . , ^ ... accepted, and tho warranty is broken, the 

of^arrantyf thereby rendered voidable ; but the bu- 

yer is entitled to compensation from the seller for 
loss caused by the breach of warranty. 

Illustration, 

A sells and delivers to B a horse warranted sound. The horse proves to have 
been unsound at the time of sale. The sale is not thereby rendered voidable, but B is 
entitled to compensation from A for loss caused by the unsoundness. 
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118. Where there has been a contract, with a warranty, for the sale 
Right of buyer on breach of goods which, at the time of the contract,, were 
of wananty in respect of not ascertained or not in ezisteoce, and the war- 
good, aot Mcertaluod. jg broken, the buyer may 

accept the goods or refuse to accept the goods when tendered, 

or keep the goods for a time reasonably sufficient for examining and 
trying them, and then refuse to accept them ; provided that, during such 
time, he exercises no other act of ownership over them than is necessary 
for the purpose of examination and trial. 

In any case the buyer is entitled to compensation from the seller for 
any loss caused by the breach of warranty ; but if he accepts the goods and 
intends to claim compensation, he must give notice of his intention (To do 
so within a reasonable time after discovering the breach of the warranty. 

Illustrations, 

(a.) A agrees to sell and, without application on B’s part, deliver to B 200 bales, 
o! unascertained cotton by sample. Cotton not in accordance with sample is delivered 
to B. B may return it if he has not kept it longer tlian a reasonable time for the pur- 
pose of examination. 

(ft.) B agrees to buy of a twenty-five sacks of flour by sample. The flour is de- 
livered to B, who pays the price. B, upon examination, finds it not equal to sample ; 
B afterwards uses two sacks, and sells one. He cannot now rescind the contract and 
recover the price, but he is entitled to compensation from A for any loss caused by 
the breach of warranty. 

(c.) B makes two pairs of shoes for A by A’s order. When the shoes are deli- 
vered, they do not fit A. A keeps both pairs for a day. He wears one pair for a 
short time in the house, and takes a long walk out of doors in the other pair. He 
may refuse to accept the first pair, but not the second. But he may recover compen- 
sation for any loss sustained by the defect of the second pair. 

Miscellaneous. 

119. When the seller sends to the buyer goods 
ndt ordered with goods ordered, the buyer may re- 
fuse to accept any of the goods sq sent, if there is 
risk or trouble in separating the goods ordered froia 
the goods not ordered. 

Illustration, 

A orders of B specific articles of china. B sends these articles to A in a hamper 
with r her articles of china which had not been ordered. A may refuse to accept any 
of the goods sent. 

120. If a buyer wrongfully refuses to accept the goods sold 
Effect of wrongful refu* to him, this amounts to a breach of the contract 

sal to accept. of sale. 

121. When, goods sold have been delivered to the buyer, the seller 

Right of seller as to res- entitled to rescind the contract on the buyer’s 

cisaioii, on failure of buyer failing to pay the price at the time fixed, unless it 
to pay price at time fixed. stipulated by the contract that he should be 
so entitled. 

122* Where goods are sold by auction, there is a distinct and separate 
Sale Slid tmasfer of lots sale of the goods in each lot, by which the owtier- 
soH by auction. ship thereof is transferred as each lot is knocked 

down. 


When buyer may refuse 
to accept, if goods not 
ordered are sent with 
goods ordered. 
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Effect of use, by seller, 123. If, at a sale by auction, the seller makes 
of pretended biddings to use of pretended biddings to raise the price, the sale 
raise price. jg voidable at the option of the buyer. 


CHAPTER VIII. 


Op Indemnity and Guarantee. 


124. A contract by which one party promises, to save the other 
‘ Contract of indemnity* from loss caused to him by the conduct of the pro- 
defined. misor himself, or by the conduct of any other person, 

is caRed a ‘ contract of indemnity.’ 

Illustration^ 

A contracts to indemnify B against the consequences of any proceedings which 
C may take against B in respect of a certain sum of 200 rupees. This is a contract 
of indemnity. 

Right and liabilities of 125. The pr .inieee in a contract of indemnity, 
indemnity-holder, when acting within the scope of his authority, is entitled 
to recover from the promisor — 


(1 ) all damages which he may be compelled to pay in any suit in 
respect of any matter to which the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any such suit if 
in bringing or defending it, he did not contravene the orders of the promisor, 
and acted as it would have been prudent for him to act in the absence of 
any contract of indemnity, or if the promisor authorized him to bring or 
defend the suit ; 


(3) all sums which he may have paid under the terms of any compro- 
mise of any such suit, if the c<>mpromise w^as not contrary to the orders of 
the promisor, and was one which it would have been prudent for the 
promisee to make in the absence of any contract of indemnity, or if the 
promisor authorized him to compromise the suit. 

126. A ‘contract of guarantee* is a contracttoperfonnihepromi.se, 
‘ Contract of guarantee,’ discharge the liability, of a third person in case 
* surety,’ ‘ principal debt- of his default. The person who gives the guarantee 
or,’ and ‘creditor.’ jg called the ‘surety ; the person in respect of whose 

default the guarantee is given is called the ‘principal debtor,’ and the person 
to whom the guarantee is given is called the ' creditor.’ A guarantee may 
be either oral or written. 


127. Anything done, or any promise made, for the benefit of the 
Consideration for guar* principal debtor, may be a sufficient consideration 
to the surety for giving the guarantee. 

Illustrations, 

( a,) B requests A to sell and deliver to him goods on credit. A agrees to do 
so, provided C will guarantee the payment of the price of the goods. C promises to 
guarantee the payment in consideration of A’s promise to deliver the goods. This is 
a sufficient consideration for C’s promise. 

(6.) A sells and delivers goods to B. C afterwards requests A to forbear to sue 
B for the debt for a year, and promises that, if he does so, C will pay for them in 
default of payment by B. A agrees to forbear as requested. This is a sufiicioat con- 
sideration for C’s promise. 

(c.) A sells and delivers goods to B. C afterwards, without consideration, 
agrees to pay for them in default of B. The agreement is void. 
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12 a The 
Surety’s liability. 


liability of the surety is co-extensive with that of the 
principal debtor, unless it is otherwise provided 
by the contract. 


Illustration, 


A guarantees to B the payment of a bill of exchange by C, the acceptor* 
The bill is dishonoured by C. A is liable, not only for the amount of the bill, but 
also for any interest and charges which may have become due on it. 


^ ^ 129. A guarantee which extends to a series of 

Continuing guarantee. . • n j c .l* ■ 

® ® transactions, is called a ‘ continuing guarantee 


Illustrations. 


(o.) A, in consideration that B will employ C in collecting the rents af B's 
zemindari, promises B to be responsible, to the amount of 5,000 rupees, for the due 
collection and payment by C of those rents. This is a continuing guarantee. 

(i.) A guarantees payment to B, a tea-dealer, to the amount of £100, for any 
tea he may from time to time supply to C. B supplies C with tea to above the value 
of £ 100, and C pays B for it. Afterwards, B supplies C with tea to the value of 
£ 200. C fails to pay. The guarantee given by A was a continuing guarantee, and 
he is accordingly liable to B to the extent of £ 100. 

(c.) A guarantees payment to B of the price of five sacks of flour to be 
delivered by B to C and to be paid for in a month. B delivers five sacks to C. C 
pays for them. Afterwards B delivers four sacks to C, which C does not pay for, 
The guarantee given by A was not a continuing guarantee, and accordingly he is not 
liable for the price of the four sacks. 

Revocation of continu- ^30. A continuing guarantee may at any time 
ing guarantee. be revoked by the surety, as to future transactions, 

by notice to the creditor. 

Illustrations. 


(a.) A, in consideration "of B’s discounting, at A’s request, bills of exchange for 
C, guarantees to B, for twelve months, the due payment of all such bills to the extent 
of 6,000 rupees. A discounts bills for C to the extent of 2,000 rupees. Afterwards, 
at the end of three months, A revokes the guarntee. This revocation discharges A from 
all liability to B for any subsequent discount. But A is liable to B for the 2,000 ru- 
pees, on default of C. 

(i.) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the 
bills that B shall draw upon him. B draws upon C. C accepts the bill. A gives no- 
tice of revocation, C ’dishonours the bill at maturity. A is liable upon his guarantee. 


Revocation of continu* 131. Th© de&th of the surety operates, in the 
iog g grantee by surety’s absenoe of any contract to the contrary, as a re vo- 
cation of a continuing guarantee, so far as regards 
future transactions. 


132. Where two persons contract with a third person to undertake 
^ . .... . a certain liability, and also contract with each 

primarily^ liable, ^ not °af- Other that one of them shall be liable only on the 
f«oM by private arrange- default) of the other, the third person not being a 
between them as to party to such contract, the liability of each of such 
two persons to the third person under the first 
contract is not affected by the existence of the second contract, although 
such third person may have been aware of its existence. 


suretyship. 


Illustration. 

A and B make a joint and several promissory note to C. A makes it, in fact, as 
surety for B, and C knows this at the time when the note is made. The fact that A, 
to the knowledge of C, made the note as surety for B, is no answer to a suit by C 
against A upon the note. 
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133. Any variance, made without the surety's consent, in the terms 
Discharge of surety by the contract between the principal and the 

variance in terms of con- creditor, discharges the surety as to transactions 
subsequent to the variance. 

Illustrations, 

(a.) A becomes surety to C for B’s conduct as a manager in C’s bank. After- 
wards, B and C contract, without A’s consent, that B’s salary shall be raised, and that 
he shall become liable for one-fourth of the losses on overdrafts. B allows a customer to 
overdraw, and the bank loses a sum of money. A is discharged from his suretyship by 
the variance made without his consent, and is not liable to make good this loss. 

(b,) A guarantees C against the misconduct of B in an office to which B is ap- 
pointed by C, and of which tlie duties are defined by an Act of the legislature. By a 
subsequent Act, the nature of the office is materially altered. Afterwards, B miscon- 
ducts himself. A is discharged by the change from future liability under his guarantee, 
though the misconduct of B is in respect of a duty not affected by the later Act. 

(c.) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A’s 
becoming surety to C for B’s duly accounting for moneys received by him as such clerk. 
Afterwards, without A’s knowledge or consent, C and B agree that B should be paid 
by a commission on the goods sold by liim and not by a fixed salary. A is not liable 
for subsequent misconduct of B. 

(d.) A gives to C a continuing guarantee to the extent of 3,000 rupees for any 
oil supplied by C to B on credit. Afterward^ B becomes embarrassed, and, without 
the knowledge of A, B and C contract that C shall continue to supply B with oil for 
ready money, and that the payments shall be applied to the then existing debts between 
B and C. A is not liable on his guarantee for any goods supplied after this new 
arrangement. 

(e,) C contracts to lend B 5,000 rupees on the first March. A guarantees 
repayment. C pays the 5,000 rupees to B on the first January. A is discharged from 
his liability, as the contract has been varied, inasmuch as C might sue B for the money 
before the first of March. 

134. The .surety is discharged by any contract between the creditor 

Discharge of surety by principal debtor, by which the principal 

release or discharge of debtor is released, or by any act or u mission of the 
principal debtor. ^ creditor, the legal consequence of which is the dis- 
charge of the principal debtor. 

Illustrations. 

(a.) A gives a guarantee to C for goods to be supplied by 0 to B. C supplies 
goods to B, and afterwards B becomes embarrassed and contracts with his creditors 
(including C) to assign to them his property in consideration of their releasing him 
from their demands. Here B is released from his debt by the contract with C, and A 
is discharged from his suretyship. 

(b.) A contracts with B to grow a crop of indigo on A’s land and to deliver it 
to B at a fixed rate, and C guarantees A’s performance of this (joiiti-acf. B diverts a 
stream of water which is necessary for the irrigation of A's laud, and thereby prevents 
him from raising the indigo. C is no longer liable on Ins guarantee. 

(c.) A contracts, with B for a fixed price to build a house for B within a 
stipulated time, B supplying the necessary timber. C guarantees A’s performance of 
the contract. B omits to supply the timber. C is discharged from his suretyship. 

135. A contract between the creditor and the principal debtor, by 
DiMharge of surety when which the creditor makes a composition with, 6r 

creditor compounds with, promises to give time to, or not to sin*, the principal 
gives time to. or agrees not debtor, discharges the surety, ulliess the surety 
te aue, principal debtor. asseuts to such contract. 
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136. Where a contract to give time to the prin- 
vheiT a^ment i^e debtor is made by the creditor with a third 

with third penon to give person, and not with the principal debtor, the surety 
time to principal debtor. jg discharged. 

Illustration^ 

C, tlie holder o! an overdue bill of exchange drawn by A as surety for B, and ac- 
cepted by B, contracts with M to give time to B. A is not discharged. 

137. Mere forbearance on the part of the creditor to sue the principal 
Creditor’s forbearance debtor or to enforce any other remedy against him, 

to sue doea not discharge does not, in the absence of any provision in the 
guarantee to the contrary, discharge the surety. 
Illustration, 

B owes to C a dibt guaranteed by A. The debt becomes payable. C does not sue 
B for a year after the debt has become payable. A is not discharged from his surety- 
ship. 

138. Where there are co-sureties, a release by the creditor of one 
Release of one co-surety of them does not discharge the others ; neither does 

does not discharge others. it free the surety so released from his responsi- 
bility to the other sureties. 

139. If the creditor does any act which is inconsistent with the rights 

Discharge of surety^ by surety, or omits to do any act which his duty 

creditor’s act or omission to the Surety requires him to do, and the eventual 
i^mpairing surety’s even- remedy of the surety himself against the principal 
ua reme y. debtor is thereby impaired, the surety is discharged. 

• Illustrations, 

(a.) B contracts to build a ship for C for a given sum, to be paid by instalments 
as the work reaches certain stages. A becomes surety to C for B’s due performance 
of the contract. C, without the knowledge of A, prepays to B the last two 
instalments. A is discharged by this payment. 

(h,) C lends money to B on the security of a joint and several promissory not® 
made in C’s favour by B, and by A as surety for B, together with a bill of sale of B’9 
furniture, which gives power to C to sell the furniture, and apply the proceeds in dis- 
charge of the note. Subsequently, C sells the furniture, but, owing to his misconduct 
and wilful negligence, only a small price is realized. A is discharged from liability on 
the note. 

fc,) A puts M as apprentice to B, and gives a guarantee to B for M’s fidelity. 
B p. omises on his part that he will, at least once a month, see M make up the cash. 
B omits to see this done as promised, and M embezzles. A is not liable to B on his 
guarantee. 

140. Where a guaranteed debt has become due, or default of the 
Rights of surety on pay- principal debtor to perform a guaranteed duty has 

meat or performance. taken place, the surety, upon payment or perfor- 

mance of all that he is liable for, is invested with all the rights which the 
creditor had against the principal debtor. 

141. A surety is entitled to the benefit of every security which the 
Snrety’s right to bene- creditor has against the principal debtor at the 

fi of creditor’s securities, time when the contract of suretyship is entered 
into, whether the surety knows of the existence of 
such aecnrit^ or not; and if the creditor loses, or, without the consent of 
the surety,' parts with such security, the surety is discharged to the extent 
of the value of the security. 
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Illustrations, 

(a,) C advances to B, his tenant, 2,000 rupees on the guarantee of A. C has 
also a further security for the 2,000 rupees by a mortgage of B’s furniture. C cancels 
the mortgage. B becomes insolvent, and C sues A on his guarantee. A is discharged^ 
from liability to the amount of the value of the furniture. 

(ft.) C, a creditor, whose advance to B is secured by a decree, receives also a 
guarantee for that advance from A. C afterwards takes B’s goods in execution under 
the decree, and then, without the knowledge of A, withdraws the execution. A is 
discharged. 

(c.) A, as surety for B, makes a bond jointly with B to C, to secure a loan from 
C to B. Aft 3 rwards, C obtains from B a further security for the same debt. Subse- 
quently, C gives up the further security. A is not discharged. 

142. Any guarantee which has been obtained by means of misrepre- 
Giiarantee obtained by sentation made by the creditor,* or with his know- 

misrepresentation, invalid, ledge and assent, concerning a material part of the 
transaction, is invalid. 

143. Any guarantee which the creditor has obtained by means of 
Guarantee obtained by keeping Silence US to a material circumstance, is 

concealment, invalid. invalid. 


Illustrations, 

(a.) A engages B as clerk to collect money for him. B fails to account for 
some of his receipts, and A in consequence calls upon him to furnish security for his 
duly accounting. C gives his guarantee for B’s duly accounting. A does not 
acquaint C with B’s previous conduct. B afterwards makes default. The guarantee 
is invalid. 

(ft.) A guarantees to C payment for iron to be supplied by him to B to the 
amount of 2,000 tons. B and C have privately agreed that B should pay live rupees 
per ton beyond the market price, such excess to be applied in liquidation of an old 
debt. This agreement is concealed from A. A is not liable as a surety, 

144. Where a person gives a guarantee upon a contract that the 
Guarantee on agreement creditor shall not act upon* it until another person 

that creditor shall not act has joined in it as co-surety, the guarantee is not 
on it until co-surety joins, valid if that other person does not join. 

145. In every contract of guarantee there is an implied promise by' 
Implied promise to in- the principal debtor to indemnify the surety ; and 

demnify surety. the surety is entitled to recover from the principal 

debtor whatever sum he has rightfully paid under the guarantee, but no 
sums which he has paid wrongfully. 

Illustrations, 

(a), B is indebted to C, and A is surety for the debt. C demands payment 
from A, and on his refusal sues him for the amount. A defends the suit, havilag 
reasonable grounds for doing so, but he is compelled to pay the amount of the debt 
with costs. He can recover from B the amount paidiby him ifor costs, as well as the 
principal debt. 

(h,) C lends B a sum of money, and A, at the request of B, accepts a bill of 
exchange drawn by B upon A to secure the amount. C, the holder of the biU, de- 
mands payment of it from A, and, on A’s refusal to pay, sues him upon the bill. A, 
not having reasonable grounds for so doing, defends the suit, and has to pay 
the amount of the bill and costs. He can recover from B the amount of the 
bill, but not the sum paid for costs, as there was no real ground for defending 
the action. 
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(c.) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be sup- 
plie«l by C.to C supplies to B rice to a less amount than 2,000 rupees, but obtains 
from A payn^ent of the sum of 2,000 rupees in respect of the rice supplied. A can- 
not recover from B more than the price of the rice actually supplied. 

146. Whore two or more persons are co-sureties for the same debt or 
Co-8uretica liable to con- either jointly or severally, and whether under 

tribute equally. the same or different contracts, and whether with 

or without the knowledge of each other, the co-sureties, in the absence of 
any contract to the contrary, are liable, as between themselves, to pay each 
an equal share of the whole debt, or of that part of it which remains unpaid 
by the principal debtor. 

Illustrations, 

(a.) A, B and C are sureties to D for the sum of 3,000 rupees lent to E. E 
makes default in payment. A, B and C are liable, as between themselves, to pay 
1,000 rupees each. 

(6.) A, B and C are sureties to D for the sum of 1,000 rupees lent to E, and 
there is a contract between A, B and C that A is to be responsible to the extent of 
one-quarter, B to the extent of one-quarter, and C to the extent of one-half. E 
makes default in payment. As between the sureties, A is liable to pay 250 rupees, B 
250 rupees, and C 500 rupees. 

Liability of co-snretics 147. Co-sureties who are bound in different 
bound of different sums. sums are UaVde to pay equally as far as the limits 
of their respective obligations permit. 

Illustrations, 

(a,) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the "penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees, conditioned for D’s duly accounting toE. D 
makes default to the extent of 30,000 rupees. A, B and C are each liable to pay 10,000 
rupees. 

(b.) A, B and C, as sureties for D, enter into three several bonds, each in a diffe- 
rent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, 
C in that of 40,000 rupees, conditioned forD’s duly accounting to E. D makes default 
to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, and B and C 15,000 
rupees each. 

(c.) A, B and C, as sureties for D, enter into three several bonds, each in a differ- 
ent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C 
in that of 40,000 rupees, conditioned for D’s duly accounting to E. D makes default 
to the extent of 70,000 rupees. A, B and C have to pay each the full penalty of his 
bond 


CHAPTER IX. 

Of Bailment. 

148. A * bailmeut is the delivery of goods by one person to another 
‘Bailment,’ ‘bailor,’ and for sonae purpose, upon a contract that they shall, 
• bailee’ defined. wheu the purpose is accomplished, be returned or 

otherwise disposed of according to the directions of the person delivering 
them. The person delivering the goods is called the ' bailor*. The person 
to whom they are delivered is called the * bailee*. 

Explanation . — If a person already in possession of the goods of 
another contracts to hold them as a bailee, be thereby becomes the bailee, 
and the owner becomes the bailor of such goods, although they may not 
have been delivered by way of bailment. 
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149. The delivery to the bailee may be made by doing anything 
Delivery to bailee how which has the effect of putting the goods in the 

made. possession of the intended bailee or of any person 

authorized to hold them on his behalf. 

150. The bailor is bound to disclose to the bailee faults in the goods 
Bailor’s duty to disclose bailed, of which the bailor is aware, and which 

faults in goods bailed. materially interfere with the use of them, or expose 

the bailee to extraordinary risks ; and if he does not make such disclosure, 
he is responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such 
damage, whether he was or was not aware of the existence of such faults in 
the goods bailed. 

Illustrations, 

(a.) A lends a horse which he knows to be vicious, to B. He does not disclose 
the fact that the horse is vicious. The horse runs away. B is thrown and injured. 
A is responsible to B for damage sustained. 

fb.) A hires a carriage of B. The carriage is unsafe, though B is not aware of 
it, and A is injured. B is responsible to A for the injury. 

151. In all cases of bailment the bailee is bound to take as much 
Care to be taken by care of the goods bailed to him as a m m of ordinary 

bailee. prudence would, under similar circumstances, take 

of his own goods of the same bulk, quality and value as the goods bailed. 

152. The bailee, in the absence of any special contract, is not respon- 
Bailee when not lia'ble sible for the loss, destruction or deterioration of the 

for loss, &c., of thing thing bailed, if he has taken the amount of care of 
it described in section 151. 

153. A contract of bailment is voidable at the option of the bailor, 
Termination o£ bailment if the bailee does any act with regard to the goods 

by bailee’ii act inconsistent bailed, inconsistent with the conditions of the 
with conditions. bailment. 

Illustration, 

A lets to B, for hire, a horse for his own riding. B drives the horse in his car- 
riage. This is, at the option of A, a termination of the bailment. 

154. If the bailee makes any use of the goods bailed which is not 
Liability of bailee mak- according to the conditions of the bailment, he is 

ing unauthorized use of liable to make compensation to the bailor for any 
goods bailed. damage arising to the goods from or during such 

use of them. 


Illustrations, 

(a.) A lends a horse to B for his own riding only. B allows C, a member of 
his family, to ride the horse. C rides with care, but the horse accidentally falls and is 
injured. B is liable to make compensation to A for the injury done to the horse. ^ 
(5.) A hires a horse in Calcutta from B expressly to march to Benares. A 
rides with due care, but* marches to Cuttack instead. The horse accidentally falls and 
is injured. A is liable to make compensation to B for the injury to the horse. 


155. If the bail 

Effect of mixture, with 
bailor’s consent, of his 
goods with goods of bailee. 


If the bailee, with the consent of the 
urfnre, with of the bailor with his own 
sent, of his the bailee shall have an 
lods of bailee, their respective shares, 


produced. 


bailor, mixes the goods 
goods,, the bailor and 
interest, in proportion 
in the mixture thus 
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156. If the bailee, without the consent of the bailor, raises the goods 
... ... of the bailor with his own goods, and the goods can 

oufuilort “owent! Then be separated or divided, the property in the goods 
the good* can be separat- remains in the parties respectively ; but th'e bailee 
is bound to bear the expense of separation or divi- 
sion, and any damage arising from the mixture. 

Illustration, 

A bails 100 bales of cotton marked with a particular mark to B. B, without 
A’s consent, mixes the 100 bales with other bales of his own, bearing a different 
mark : A is entitled ’ to have his 100 bales returned, and B is bound to bear all the 
expense incurred in the separation of the bales, and any other incidental damage. 


167. If the bailee, without the consent of the bailor, mixes the goods 
Effect of mixture, with- bailor with his own goods, in such a manner 

out bailor's consent, when that it is impossible to separate the goods bailed 
the goods cannot be sepa- the other goods, and deliver them back, the 

® ’ bailor is entitled to be compensated by the bailee 

for the loss of the goods. 

Illustration, 

A bails a barrel of Cape flour worth Rs. 45 to B. B, without A^s consent mixes 
the flour with country flour of his own, worth only Rs. 25 a barrel. B must com- 
pensate A for the loss of his flour. 


158. Where, by the conditions of the bailment, the goods are to be 
Repayment, by bailor, kept or to be carried, or to have work done upon 

of necessary expenses. them by the bailee for the bailor, and the bailee' is 

to receive no remuneration, the bailor shall repay to the bailee the neces- 
sary expenses incurred by him for the purpose of the bailment. 

159. The lender of a thing for use may at any time require its return, 
Restoration of goods . if the loan was gratuitous, even though he lent ib 

bailed gratuitously. for a specified time or purpose. But i^ on the faith 

of such loan made for a specified time or purpose, the borrower has acted 
in such a manner that the return of the thing lent before the time agreed 
upon would cause him loss exceeding the benefit actually derived by him 
from the loan, the lender must, if he compels the return, indemnify the 
borrower for the amount in which the loss so occasioned exceeds the benefit 
80 derived. 


160. It is the duty of the bailee to return, or deliver according to the 
Return of goods bailed, bailor’s directions, the goods bailed, without demand, 

on expiration of time or as soon as the time for which they were bailed has 
accomplishment of pur- expired, or the purpose for which they were bailed 
has been accomplished. 

161. If, by the fault of the bailee, the goods are not returned, deliver- 
Bailee’s responsibility ed or tendered at the proper time, he is responsible 

when goods are not duly to the bailor for any loss, destruction or deteriora- 
delivered or tendered. goods from that time. 


Termination of gratnit- 162. A gratuitous bailment is terminated by the 
otti bailment by death. death either of the bailor or of the bailee. 


168, In the absence of any contract to the contrary, the bailee is 
Bailor entitled to in* bound to deliver to the bailor, or according to his 
creaee hr profit from goods directions, any increase or profit which may have 
accrued from the goods bailed. 
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Illustration. 

A leaves a cow in the custody of B to be taken care of. The cow has a calf. B 
is bound to deliver the calf as well as the cow to A. 

164. The bailor is responsible to the bailee for any loss which the 
Bailor’s responsibility bailee may sustain by reason that the bailor was not 

to bailee. entitled to make the bailment, or to receive back 

the goods, or to give directions respecting them. 

165. If several joint owners of goods bail them, the bailee may de- 
Bailment by several liver them back to, or according to the directions of, 

joint owners. one joint owner without the consent of all, in the 

absence of any agreement. to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in good 
Bailee not responsible faith, delivers them back to, or according to the 

on re-delivery to bailor directions of, the bailor, the bailee is not respon- 
without title. sible to the owner in respect of such delivery. 

167. If a person, other than the bailor, claims goods bailed, he may 
Right of third person apply to the Court to stop the delivery of the 

claiming goods bailed. goods to the bailor, and to decide the title to the 

goods. 

168. The finder of goods has no right to sue the owner for compen- 
1 -^ j « A satioii for trouble and expense voluntarily incurred 

R.sht of finder of goods. to preserve the goods and to find out the 

owner ; but he may retain the goods against the owner until he receives 
sue for specific re- such compensation ; and where the owner has offered 
ward offered. a specific reward for the return of goods lost, the 

finder may sue for such reward, and may retain the goods until he receives 
it. 

169. When a thing which is commonly the subject of sale is lost. 
When finder >f thing i^ the owner cannot with reasonable diligence be 

commonly on sale may sell found, or if he refuses, upon demand, to pay the 
lawful charges of the finder, the finder may "ell 
• it — 

(1) when the thing is in danger of perishing or of losing the greater 
part of its value, or, 

(2) when the lawful charges of the finder, in respect of the thing 
found, amount to two-thirds of its value, 

170. Where the bailee has, in accordance with the purpose of the 
Bailee’s particular lien. bailment rendered any service involving the exer-' 

Giae of labour or skill in respect of the goods bailed, 
he has, in the absence of a contract to the contrary, a rigltf to retain such 
goods until he receives due remuneratiou for the services he has rendered 
in respect of them. 


Illustrations, 

(a,) A delivers a rough diamond to B, a jeweller, to be cut and polished, which 
is accordingly done, B is entitled to retain the stone till he is paid for the services he 
has rendered. 

(^.) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver 
the coat as soon as it is finished, and to give A three months’ credit for the price. B 
is not entitled to retain the coat until he is paid. 
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171. Bankers, factors, wharfingers, attorneys of a High Court and 
General lien of bankers, policy-broker may, in the absence of a contract to 
factors, wharfingers, attor- the contrary, retain as a security for a general ba- 
neys and policy- brokers. lance of account, any goods bailed to them ; but no 
other persons have a right to retain, as a security for such balance, goods 
bailed to them, unless there is an express contract to that effect. 

Bailments of Pledges. 


172, The bailment of goods as security for payment of a debt or per- 
‘Pledge,* ‘ pawnor,’ and formance of a promise is called ‘ pledge/ The 

‘pawnee’ defined. bailor is in this case called the 'pawnor.' The bailee 

is called the ‘pawnee.’ 

173. The pawnee may retain the goods pledged, not only for payment 

Vavvnee’a oi re- of the debt OT the performance of the promise, but 

for the interest of the debt, and all necessary ex- 
penses incurred by bim in respect of the possession or for the preservation 
of the goods pledged. 


174?. The pawnee shall not, in the absence of a contract to that effect, 


Pawnee not to retain 
for debt or promise other 
than that for which gorxis 
pledged. PrefiuTiiptiou in 
case of Hubso<|ueiit lid- 


retain the goods pledged for any debt or promise 
other than the debt or promise for which they are 
pledged ; but such contract, in the absence of any- 
thing to the contrary, shall be presumed in regard 


vail CCS. 


to subsequent advances made by the pawnee. 


Pawnee's right as to cx- 175. The pawnee is entitled to receive from the 
traordinary expenses in- pawnor extraordinary expenses incurred by him for 
®‘**’*‘^^^* the preservation of the goods pledged. 


176, If the pawnor makes default in payment of the debt, or perfor- 
Pawnec’s right where mance, at the stipulated time, of the promise, in 
pawnor makes default. re.spert of which the goods were pledged, the 
pawnee may bring a suit against the pawnor upon the debt or promise, and 
retain the goods pledged as a collateral security ; or he may sell the thing 
pledged, on giving the pawnor reasonable notice of the sale. 


If the proceeds of such sale are less than the amdunt due in respect 
of the debt or promise, the pawuor is still liable to pay the balance. If the 
proceeds of the sale are greater thau the amount so due, the pawnee shall 
pay over the surplus to the pawnor. 


177. If a time is stipulated for the payment of the debt, or perfor- 
mance of the promise, for which the pledge is made, 
Defaulting pawnor s and the pawnor makes default in payment of the 
debt or performance of the promise at the stipulated 
time, he may redeem the goods pledged at any subsequent time before the 
actual sale of fhem ; but he must, in that case, pay, in addition, any ex- 
penses which have arisen from his default. 


178. A person who is in possession of any goods, or of any bill of 
lading, dock warrant, warehouse-keepers certificate, 
whaiHnger’s certificate or warrant or order for 
title to gotKle. delivery, or any other document of title to goods, 

may make a valid pledge of such goods, or docu- 
ments : Provided that the pawnee acts in good faith, and under circum- 
atauces which are not such as to raise a reasonable presumptiou that the 
pawuor is acting improperly : 



1872] 


THE INDIAN CONTRACT ACT. 


G25 


Provided also that such goods or documents have not been obtained 
from their lawful owner, or from any person in lawful custody of them, by 
means of an oflfence or fraud. 

179. Where a person pledges goods in which he has only a limited 
Pledge where pledger has interest, the pledge is valid to the extent of that 

only a limited interest. interest. 

Suits by Bailees or Bailors against Wrong doers. 

180. If a third person wrongfully deprives the bailee of the use or 
Suit by bailor or bailee possession of the goods bailed, or does them any 

against wrong-doer. injur}^ the bailee is entitled to use such •remedies as 

the owner might have used in the like case if no bailment had been made ; 
and either the bailor or the bailee may bring a suit against a third person 
for such deprivation or injury. 

Apportionment of relief ^§1. Whatever is obtained bf way of reliefer 
or compensation obtained compensation in any such suit shall, as between the 
by such suits. bailor and the bailee, be dealt with according to their 

respective interests. 


(^hf AFTER X. 


Agency. 

Appointment and Auiuouity of Agiixts. 

182. An ‘ agent' is a person employed to do any act tor another, or 
‘Agent jind ‘ principar to represent another in dealings with third persons. 

defined. The person for whom such act is done, or who is 

so represented, is called the ‘principal’ 

183. Any person who is of the age of maj«>)ity according to the law 
to which he is subject, and who i.s of sound mind, 
may employ an agent. 

ISI-, As between the principal and third persons, any person n* ly 
become an agent , but uo person who is not of the 
age of majority and of sound mind can become an 
agent, so as to be responsible to his principal according to the provisions 
in that behalf herein contained. 

185. 

agency. 


\YIio may employ agent. 


Who may be an agent. 


Consideration not neces- 
sary. 


No consideration is necessary to create an 


Agent’s authority may 
be expressed or implied, 

187. 


186, The authority of an agent may be expressed 
or implied. 

An authority is said to be express when it is given by words 
. spoken or written. An authority, is said to be im- 

■’nd“4"pU™»uthorfty!’"“ iMf«Tred from the circumstan- 

. ces of the case; and things spoken or written, or the 
ordinary course of dealing, may be accounted circumstances of the case. 

Illustration. 

A owns a shop in Sorampnr, living himself in Calcutta, and visiting the shop occa- 
sionally. The shop is managed by B, and he is in the habit of ordering good.s from C 
in the name of A for the purposes of the .hop, and of paying for them oat of A’s 
funds with A’s knowledge. B has an imj.lieil authority form A to oider go<.)ds from 
C in the name of A for the purposes of tlie shop. 

79 
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188. An agent, having an authority to do an act, has authority to 
Extent of agent’s autho- do every lawful thing which is necessary in order 

rity. to do such act. 

An agent having an authority to carry on a business, has authority to 
do every lawful thing necessary for the purpose, or usually done in the 
course, of conducting such business. 

IlluBtrations. 

(a.) A is employed by B, residing in London, to recover at Bombay a debt 
due to B. A may adopt any legal process necessary for the purpose of recovering the 
debt, and may give a valid discharge for the same. 

(6.) A constitutes B his agent to carry on his business of a ship-builder. B 
may purchase timber and other materials, and hire workmen, for the purpose of carrying 
on the business. 

189. An agent has authority, in an emergency, to do all such acts for 

. the purpose of protecting his principal from loss as 

emergSxcy^'^^^^'^^ ^ would be done by a person of ordinary prudence, 

in his own case, under similar circumstances. 


Illustrations » 

(a.) An agent for sale may have goods repaired if it be necessary. 

(5.) A consigns provisions to B at Calcutta, with directions to send them imme- 
diately to C, at Cuttack. B may sell the provisions at Calcutta, if they will not bear 
the journey to Cuttack without spoiling. 


Sub-Agents. 


190. An agent cannot lawfully employ another to perform acts which 

^ he has expressly or impliedly undertaken to per- 

cannot de- personally, unless by the ordinary custom of 

trade a sub-agent may, or, from the nature of the 
agency, a sub-agent must, be employed. 

191. A ‘sub-agent* is a person employed by, and acting under the 
‘Sub-asent’ defined control of, the original agent in the business of the 

agency. 


192. Where a sub-agent is properly appointed, the principal is, so 
Rf'prteentation of prin- far as regards third persons, represented by the 
dpi ' by sub agent proper- sub-agent, and is bound by and responsible lor his 
ly appointed. were an agent originally appointed by 

the principal. 


Agent’s responsibility The agent is responsible to the principal for the 
for sub-agent. acts of the sub-agent : 

The sub-agent is responsible for his acts to the agent, but not 
Sub-agent’s responsibi- to the principal, except in cases of fraud or wilful 
lity. wrong. 

193. Where an agent, without having authority to do so, has appoint- 
Agent’s responsibility cd a person to act as a sub-agent, the agent stands 
for sub-agent appointed towards such persons in the relation of a principal 
without authority. to an agent, and is responsible for his acts both to 

the principal and to third persons ; the principal is not represented by or 
responsible for the acts of the person so employed, nor is that person res- 
ponsible to the principal. 
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194. Where an agent, holding an express or implied authority in' 

Relation between prin- person to act for the principal in the 

cipal and pereon duly ap- business of the agency, has named another person 
pointed by agent to act in accordingly, Buch person is not a sub-agent, but an 
usiness of agency. agent of the princupal for such part of the bu&ineas 

of the agency as is entrusted to him. 

Illustrations, 

(a.) A directs B, his solicitor, to sell his estate by auction, and to employ an 
auctioneer for the purpose. B names C, an auctioneer, to conduct the sale. C is not 
a sub-agent, but is A’s agent for the conduct of the sale. 

(6.) A authorizes B, a merchant in Calcutta, to recover the moneys due to A 
from C & Co. B instructs D, a solicitor, to take legal proceedings against C & Co. 
for the recovery of the money. D is not a sub-agent, but is solicitor for A. 

195. In selecting such agent for his principal, an agent ia bound to 
Agent’s duty in naming exercise the same amount of discretion as a man of 

such person. ordinary prudence would exercise in his own case ; 

and, if he does this, he ia not responsible to the principal for the acta or 
negligence of the agent so selected. 

Illustrations, 

(a,) A instnicts B, a merchant, to buy a ship for him. B employs a ship- 
surveyor of good reputation to choose a ship for A. The surveyor makes the choice 
negligently and the ship turns out to be unseaworthy and is lost. B is not, but the 
surveyor is, responsible to A. 

(b.) A consigns goods to B, a merchant, for sale. B, in due course, employs an 
auctioneer in good credit to sell the goods of A, and allows the auctioneer to receive 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without having 
accounted for the proceeds. B is not responsible to A for the proceeds. 

Ratification. 


196. 


Right of person as to 
acts done for him without 
his authority. , 

Effect of ratification. 


Where acts are done by one person on behalf of another, but 
without his knowledge or authority, be may elect ta 
ratify or to disown such acts! If he ratify them, the 
same effects wilt follow as if they bad been per* 
formed liy his authority. 


Ratification may be ex- 
pressed or implied. 


197. S^tification may be expressed or may be 
implied ii^the conduct of the person on whose be- 
half the adts are done. 


Illustrations, 


(a.) A, without authority, buys goods for B. Afterwards B sells them to C 
on his own account ; B’s conduct implies a ratification of the purchase made for him 
by A. 

(b.) A, without B’s authority, lends B^s money to C. Afterwards B 
accepts interest on the money from C. B’s conduct implies a ratification of the 
loan. • 


Knowledge requi^te to 
valid ratification. 


Effect of ratifying un- 
authorized act forming 
part of a transaction. 


198. No valid ratification can be made by a per- 
son whose knowledge of the facts of the case is 
materially defective, 

199. A person ratifying any unautbprj^ed act 
done on his behalf ratifies the whole of tfie 

tion of which such act formed a part 
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200. An act done by one person on behalf oF another, without such 
Ratification of unau- other person s authority, which, if done with author- 
thorized act cannot injure ity, would have the effect of subjecting a third per- 
third person. aon to damages, or of terminating any right or 

interest of a third person, cannot, by ratification, be made to have such 
effect. 

Illvatrations. 

(a.) A, not being autliorizcd thereto by E, demands, on bebalf of B, the delivery 
of a chattel, the property of B, from C wlio is in possession of it. This demand 
cannot be ratified by B, so as to make C liable for damages for liis refusal to deliver. 

{h.) A liolds a lease from B, terminable on three months’ notice. C, an iin- 
autborized porsem, gives notice of termination to A. The notice cannot be ratified by 
B, so as to be lu’rjding on A. 

# 

Revocatiom or Authority. 


201 . 

Termination of agency. 


An agency is terminated by the principal revoking hi.s authority ; 

or by the agent renouncing the business of the 
agency ; or by the business of the agency being 
complotod ; or by either the principal or agent dying or becoming of un- 
sound mind ; or by the principal being adjudicated an insolvent under the 
provisions of any Act for the time being in force for the relief of insolvent 
debtors. 


202. Where the agent has himself an interest in the property which 
Termination of agency. fbriRs the subjcct-matter of the agency, the agency 
where agent has an inter- cannot, in the absence of an express contract, be 
t‘8t in subject* matter. terminated to the prejudice of such interest. 


! I bisf rations, 

{a,) A gives authority to B to sell A's land, and to pay himself, out of the pro- 
ceeds, the debts duo to Iiim from A. A cannot revoke tJiis authority, nor can it be 
terminated by his insanity or doatli. 

(b.) A consigns 1,000 bales of cotton to B, who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repay himself out of the price the 
amount of his own advances. A cannot revoke this authority, nor is it terminated by 
his insanity or death. 

203. The principal may, save as is otherwise provided by the last 
v/hesn principal may rc- preceding section, revoke the authority given to his 
voK j agent’s authority. agent at any time before the authority has been ex- 
orcised so as to bind the principal. 

204?. The principal cannot revoke the authority given to his agent 
Revocation } where an- after the authority has been partly exercised, so far 
ihority has been partly as regards such acts and obligations as arise from 
exercised. already done in the agency. 


Illustrations. 

(a.) A nutliorizcs B to buy 1,000 bales of cotton on account of A, and to pay for 
it out of A’s moneys remaining in B’s hands. B buys 1,000 bales of cotton in his own 
name, so as to make himself personally ' liable for the price. A cannot revoke B’s au- 
thority so far as regards payment for the cotton. 

(h.) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A’s moneys remaining in B’s hands. B buys 1,000 bales of cotton in 
A’s name, and so as not to render himself prsonally liable for the price. A can 
revoke B’s authority to pay for the cotton . 
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205. Where there is an express or implied contract that the agency 
Compensation for rexo- should be continued for any period of time, the prio- 

cation by principal, or re- cipal must make ^compensation to the agent, or the 
nnneiationby agent. agent to the principal, as the case may be, for any 

previous revocation or renunciation of the agency without sufficient cause. 

206. Reasonable notice must be given of such revocation or renun- 
Noticc of revocation or ciation, otherwise the damage thereby resulting to 

renunciation. the principal or the agent, as the case may be, must 

be made good to the one by the other. 

no vocation an<f rennn- 207. Revocation and renunciation may be ex- 

ciation may be expressed pressed or may be implied in the conduct of the 
or implied. principal or agent respectively. 


Illustration, 


A empowers B to let A’s house. Afterwards A lets it himself. This is an im- 
plied revocation of B’s authority. 


When termination of 
agent’s authority takes ef- 
fect as to agent, and as to 
third persons. 


208. The termination of the authority of an 
agent does not, so far as regards the agent, take 
effect before it becomes known to him, or, so far as 
regards third persons, before it becomes known to 
them. 

Illustrations, 


(a.) A directs B to sell goods for him, and agrees to give B five per cent, com- 
mission on the price fetched by the goods. A afterwards, by letter, revokes B’s autho- 
rity, B, after the letter is sent, but before he receives it, sells the goods for 100 rupees. 
The sale is binding on A, and B is entitled to five rupees as his commission. 

{b,) A, at Madras, by letter directs B to sell for him some cotton lying in 
warehouse in Bombay, and afterwards, by letter, revokes his authority to sell, and di- 
rects B to send the cotton to Madras. B, after receiving the second letter, enters into 
a contract with C, who knows of the first letter, but not of the second, for the sale to 
him of the cotton. C pays B the money, with which B absconds. C’s payment is 
good as against A. 

(c.) A directs B, his agent, to pay certain money to C. A dies, 'and D takes 
out probate to his will. B, after A’s death, but before hearing of it, pays the money 
to C. The payment.is good as against D, the executor. 

209. When an agency is terminated by the principal dying or 
Agent’s duty on termi- becoming of unsound mind, the agent is bound to 

nation of agency by prin- take, on behalf of the representatives of his late 
cipal’s death or insanity. principal, all reasonable steps for the protection and 
preservation of the interests entrusted to him. 

210. The termination of the authority of an agent causes the termi- 

Termination of sub- nation (subject to the rules herein contained re- 
agent’s authority. garding the termination of an agent’s authority) of 

the authority of all sub-agents appointed by him. 


Agent’s Duty to Principal. 

211. An agent is bound to conduct the business of bis principal 
Agent’s duty in conduct- according to the directions given by the principal, 
ing principal’s business. or, in the absence of any such directions, according 
to the custom which prevails in doing business of 
the same kind at the place where the agent conducts such business. When 
the agent acts otherwise, if any loss be sustained, he must make it good 
to his principal, and if any profit accrues, he must account for it. 



630 


THE INDIAN CONTRACT ACT. 


[Act IX. 


Illustrations. 

(a.) A , an agentTengaged in carrying on for B a business, in which it is the 
custom to invest from time to time, ^ interest, the moneys which may be in hand, 
omits to make such investments. A must make good to B the interest usually obtained 
by such investments. 

(i.) B, a broker, in whose business it is not the custom to sell on credit, sells 
goods of A on credit to C, whose credit at the time was very high. C, before pay- 
ment, becomes insolvent. B must make good the loss to A. 

212. An agent is bound to conduct the business of the agency with 
Skill and diligence re- as much skill as is generally possessed by persons 
quired from agent. engaged in similar business, unless the principal 

has notice of his want of skill. The agent is always 
bound to act with reasonable diligence, and to use such skill as he possesses 
and to make compensation to his principal in respect of the direct conse- 
queuces of his own neglect, want of skill, or misconduct, but not in respect 
of loss or damage which are indirectly or remotely caused by such neglect, 
want of skill, or misconduct. 


Illustrations. 

(a.)”7’A, a"mcrchant in Calcutta, has an*agcnt, B, in London, to whom a sum of 
money is paid on A’s account, with orders to remit. B retains the money for a consi- 
derable time. A, in consequence of not receiving the money, becomes insolvent. B 
is liable for the money and interest from the day on which it ought to have been paid, 
according to the usual rate, and for any further direct loss — as, e. by variation of 
rate of exchange — but not further. 

(h.) A, an agent for the sale of goods, having authority to sell on credit, sells 
to B on credit without making the proper and usual enquiries as to the solvency of 
B. B, at the time of such sale, is insolvent. A must make compensation to his 
principal in respect of any loss thereby sustained. 

(c.) A, an insurance-broker employed by B to effect an insurance on a ship, 
omits to see that the usual clauses are inserted in the policy. •• The ship if afterwards 
lost. In consequence of the omission of the clauses nothing can be recovered from 
the under-writers. A is bound to make good the loss to B. 

(d.) A, a merchant in England, directs B, his agent at Bombay, who accepts 
the agency, to send him 100 bales of cotton by a certain ship. B, having it in his 
power to send the cotton, omits to do so. The ship arrives safely in England. Soon 
after her arrival the price of cotton rises. B is bound to make good to A the profit 
wldch lie might have made by the 100 bales of cotton at the time the ship arrived, 
but aot any profit he might have made by the subsequent rise. 


Agent's aceounts. 


213. Ad agent is bound to render proper ac- 
counts to his principal on demand. 


214. It is the duty of au agent, in cases of difficulty, to use all reason- 
Agent*s duty to eominu- able diligence in communicating with his principal, 
nicate with principal. auj in seeking to obtain his instructions. 


214. If an agent deals on his own account in the business of the 
Right oI principal when without first obtaining the consent of his 


principal and acquainting him with all material 
circumstances which have come to bis own know- 
ledge on the subject* the principal may repudiate 
the transaction* if the case show* either that any 
material fact has been dishonestly concealed from him by the agent, or 
that the dealings of the agent have been disadvantageous to him. 


agent deals, on 'his own 
account, in buaineas of 
agency without principal's 
consent. 
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Illustrations » 

(a.) A directs B to sell A’s estate. B buys the estate for himself in the name 
of C. A, on discovering that B has bought the estate for himself, may repudiate the 
sale, if he can show that B has dishonestly concealed any material fact, or that the 
sale has been disadvantageous to him. 

(fi.) A directs B to sell A’s estate. B, on looking over the estate before selling 
it, finds a mine on the estate which is unknown to A. B informs A that he wishes to 
buy the estate for himself, but conceals the discovery of the mine, A allows B to buy, 
in ignorance of the existence of the mine. A, on discovering that B knew of the 
mine at the time he bought the estate, may either repudiate or adopt the sale at his 
option. 

216. If an agent, without the knowledge of his principal, deals in the 
n • • • u.. A u business of the agency on his own account instead 

fit^aTneTby a|ent*deal“ng of on account of bis principal, the principal is 
on hi<3 own account in buai- entitled to claim from the agent any benefit 
ness of agency. which may have resulted to him from the transac- 

tion. 


Illustration, 

A directs B, his agent, to buy a certain house for him. B tells A it cannot be 
bought, and buys the house for himself. A may, on discovering that B has bought the 
house, compel him to sell it to A at the price he gave for it. 


217. An agent may retain, out of any sums received on account of 
Agent’s right of retainer principal in the business of the agency, all 

out of sums received on moneys due to himself in respect of advances made 
principal’s account. expenses properly incurred by him in conducting 

such business, and also such remuneration as may be payable to him for 
acting as agent. 


Agent’s duty to pay sums 
received for principal. 


218. Subject to such deductions, the agent is 
bound to pay to his principal all suras received on 
his account. 


219. In the absence of any special contract,* payment for the perfor- 
„„ , mance of any act is not due to the agent until the 

atbn b“ecomeB Completion of such act ; but an agent may detain 

moneys received by him on account of goods sold, 
although the whole of the goods consigned to him for sale may not have 
been sold, or although the sale may not be actually complete. 

Agent not entitled to 220. An agent who is guilty of misconduct in 
remuneration for business the business of the agency, is not entitled to any re- 
misconducted. muneration in respect of that part of the business 

which he has misconducted. 

/ Illustrations, 

(a.) A employs B to recover 1,00,000 rupees from C, and to lay it out on good 
security. B recovers the 1,00,000 rupees and lays out 90,000 rupees on good security, 
but lays out 10,000 rupees on security which he ought to have known to be bad, where- 
by A loses 2,000 rupees. B is entitled to remuneration for recovering the 1,00,000 
rupees and for investing the 90,000 rupees. He is not entitled to any remu- 
neration for investing the 10,000 rupees, and he must make good the 2,000 rupees 
to B. 

(h,) A employs B to recover 1,000 rupees from C. Through B’s misconduct the 
money is not recovered. B is entitled to no remuneration for his services, and must 
make good the loss. 
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221. In the absence of any contract to the contrary, an agent is eu- 
. " titled to retain goods, papers, and other property, 

parrg<^8ftSpapeS[““‘' whether moveable or immoveable, qf the principal 
received by him, until the amount due to himself 
for commission, disbursements and services in respect of the same has been 
paid or accounted for him. 

Pkincipal’s Duty to Agent. 


Agent to be indemnified 222. The employer of an agent is bound to in- 
against consequences of demnify him against the consequences of all lawful 
lawful acts. agent in exercise of the authority 

conferred upon him. 


Illustrations, 

(a.) B, at Singapur, under instructions from A of Calcutta, contracts with C to 
deliver certain goods to liim. A does not send the goods to B, and C sues B for 
breach of contract. B informs A of the suit, and A authorizes him to defend the suit. 
B defends the suit, and is compelled to pay damages and costs, and incurs expenses. 
A is liable to B for such damages, costs and’ expenses. 

{b,) B, a broker at Calcutta, by the orders of A, a merchant there, contracts with 
C for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the oil, 
and C sues B. B informs A, who repudiates the contract altogether. B defends, but 
unsuccessfully, and has to pay damages and costs and incurs expenses. A is liable to 
B for such damages, costs and expenses. 


223. Where one 

Agent to be indemnified 
against consequences of 
acts done in good faith. 


person employs another to do an act, and the agent 
does the act in good faith, the employer is liable to 
indemnify the agent against the consequences of 
that act, though it causes an injury to the rights of 
third persons. 


• Illustrations, 

(a.) A, a decree-holder and entitled to execution of B’s goods, requires the officer 
of the Court to seize certain goods, representing them to be the goods of B. The 
officer seizes the goods, and is sued by C, the true owner of the goods. A is liable 
to indemnify the officer for the sum which he is compelled to pay to C, in consequence 
of obeying A’s directions. 

(h,) B, at the request of A, sells goods in the possession of A, but which A had 
no ri,r,ht to dispose of. B does not know this, and hands over the proceeds of the sale 
to A. Afterwards C, the true owner of the goods, sues B and recovers the value of 
the goods and costs. A is liable to indemnify B for what he has been compelled to 
pay to C, and for B’s own expenses. 

224. Where one person employs another to do an act which is crimi- 
Non liability of em- *^^1, the employer is not liable to the agent, either 
ployerof agent to do a upon an express or an implied promise to indemui- 
criminal act. fy him against the consequences of that act. 


Illustrations, 

(a.) A employs B to beat C, and agrees to indemnify him against all conse- 
quences of the act. B thereupon beats C, and has to pay damages to C for so doing. 
A is not liable to indemnify B for those damages. 

{b,) B, the proprietor of a newspaper, publishes, at A’s request, a libel upon C in 
the paper, and A agrees to indemnify B against the consequences of the publication 
and all costs and damages of any action in respect thereof. B is sued by C and has 
to pay damages, and also incurs expenses, A is not liable to B upon the indemnity. 
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Compensation to agent 225. The principapi must make compensation to 
for injury caused by prin* his agent in respect of injury caused to such agent 
cipaPs neglect. principal’s neglect or want of skill. 

Illustration. 

A employs B as a bricklayer in building a house, and puts up the scaffolding 
himself. The scaffolding is unskilfully put up, and B is in consequence hurt. A must 
make compensation to B. 

Effect of Agency on Contracts with third persons. 

226. Contracts entered into through .an agent, and obligations arising 

Euforcement and conse- acts done by an agent, may be enforced in the 

quences of agent’s con- same manner, and will have the same legal conse- 
quences as if the contracts had been entered into 
and the acts done by the piincipal in person. 

Illustrations. 

(a.) A buys goods from B, knowing that he is an agent for their sale, but not 
knowing who is the principal. B’s principal is the person entitled to claim from A 
the price of the goods, and A cannot, in a suit by the principal, set off against that 
claim a debt due to Inmself from B. 

(b.) A, being B’s agent, with authority to receive money on his behalf, receives 
from C a sum of money due to B. C is discharged of his obligation to pay the sum 
in question to B. 

227. When an agent does more than he is aiuhorized to do, and when 

Principal how far bound, what he does, which is within his autho- 

when agent exceeds riry, can be separated from the part which is beyond 
authority. authority, so much only cf what he does as is 

within his authority is binding as between him and his principal. 

Illustration. 

A, being owner of a ship and cargo, authorizes B to procure an insurance for 
4,000 rupees outlie ship. B procures a policy for 4,000 rupees on the«ship, and 
another for the like sum on the cargo. A is bound to pay the premium for the policy 
on the ship, but not the premium for the policy on the car^o, 

228. Where an agent does more than he is authorized to do, and 
Principal not bound '^hat he does beyond the scope of his authoiity 

when excess of agent’s au- cannot be separated from what is within it, the prin- 
thority is not separable. cipal is not bound to recognize the transaction. 

Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 'sheep and 200 lambs for 
one sum of 6,000 rupees. A may repudiate the whole transaction. 

229. Any notice given to or information obtained by the agent, pro- 
Consequences of notice vided it be given or obtained in the course of the 

given to agent. businesses transacted by him for the principal, shall, 

as between the principal and third parties, havt3 the same legal consequence 

as if it had been given to or obtained by the principal. 

• 

Illustf'ations. 

(a.y A is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of the treaty for the sale, 
A learns that the goods really belonged to D, but B is ignorant of that fact. B is not 
entitled to set-off a debt owing to him from C against the price of the goods. 

(b.) A is employed by B to buy from C goods of which C is the apparent owner. 
A was, before he was so employed, a servant of C, and then learnt that the goods 
really belonged to D, but B is ignorant of that fact. In spite of the knowledge of bis 
agent, B may set-off against the price of the goods a debt owing to him from C. 

80 > . ' 
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A ent cannot ersonall absence oF any contract to that 

enforce, r^ beibo^^^ effect, an agent cannot personally enforce contracts 
contracts on behalf of entered into by him on behalf of his principal, nor 
principal. jg hg personally bound by them. 

Presumption of contract Such a contract shall be presumed to exist in the 
to contrary. following cases : — 

(1.) Where the contract is made by an agent for the sale or purchase 
of goods for a merchant resident abroad : 

(2.) Where the agent does jnot disclose the name of his principal : 

(3.) Where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither knows. 

Rights of parties to a has reason to suspect, that he is an agent, his 

contract made by agent principal may require the performance of the con- 
not disclosed. tract; but the other contracting party has, as 

against the principal, the same rights as he would have had as against the 
agent if the agent had been principal. 

If the principal discloses himself before the contract is completed, the 
other contracting party may refuse to fulfil the contract, if he can show 
that, if he had known who was the principal in the contract, or if he had 
known that the agent was not a principal, he would not have entered into 
the contract. 

232. Where one man makes a contract with another, neither know- 

Performance of contract Ror having reasonable ground to suspect that 

with agent supposed to be the Other is an agent, the principal, if he requires 
principal. performance of the contract, can only obtain 

such performance subject to the rights and obligations subsisting between 
the agent and the other party to the contract. 

Illustration, 

A, who owes 500 nipeps to B, sells 1,000 rupees worth of rice to B. A is acting 
as agent for C in the transaction, but B has no knowledge nor reasonable ground of 
suspicion that such is the case. C cannot compel B to take the rice witliout allowing 
him to set-ofE A’s debt. 

Right of person dealing 233, Id cases where the agent is personally li- 
with agent personally able, a person dealing with him may hold either him 

or his principal, or both of them, liable. 

Illustration. 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards 
discovers that B was acting as agent for C. A may sue either B or C, or both, for 
the price of the cotton. 

234. When a person who has made a contract with an agent induces 
• f agent to act upon the belief that the princi- 

ing^ageSror^priLiparto pal ou\y will be held liable, or. induces the principal 
act on belief that princi- to act upon the belief that the agent only will be 
pal or agent will be held liable, he cannot afterwards hold liable the 

«cl«.iyely liable. principal respectively. 

* 235. A person untruly representing himself to be the authorized agent 

Liability of pretended of another, and thereby inducing a third person to 
agent, deal with him as such agent, is liable, if his alleged 

employer does not ratify his acts, to make compensation to the other in 
respect of any loss or damage which he has incurred by so dealing. 
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236. A person with whom a contract has been entered into in the ‘ 
Person falsely contract- character of agent, is not entitled to require the' 

ing as agent, not entitled performance of it, if he was in reality acting, not as 
to performance. agent, but on his own account. 

237. When an agent has, without authority, done acts or incurred ob- 
Uability of principal ^i^ations to third persons on behalf of his principal, 

inducing belief that the principal is bound by such acts or obligations, if 
agent’s unauthorized acts he has by his words or conduct induced such third 
were authorized. persons to believe that such acta and obligations 

were within the scope of the agent’s authority. 

Illustrations. 

(a.) A consigns goods to B for sale, and gives him instructions not to sell under 
a fixed price. C, being ignorant of B’s instmctions, enters into a contract with B to 
buy the goods at a price lower than the reserved price. A is bound by the contract. 

(h.^ A entrusts B with negotiable instruments endorsed in blank. B. sells them 
to C in violation of private orders from A. The sale is good. 

238. Misrepresentations made, or frauds committed, by agents acting 

Effect, on agreement, of course of their business for their principals, 

misrepresentation or fraud have the same effect on agreements made by such 
by agent. agents as if such misrepresentations or frauds had 

been made or committed by the principals ; but misrepresentations made, 
or frauds committed, by agents, in matters which do not fall within their 
authority, do not affect their principals. 

Illustrations. 

(a.) A, being B’s agent for the sale of goods, induces C to buy them by a mis- 
representation, which he was not authorized by B to make. The contract is voidable, 
as between B and C, at the option of C. 

A, the captain of B's shi]^, signs bills of lading without having received 
on board the goods mentioned therein. The bills of lading are void as between B and 
the pretended consignor. 


CHAPTER XI. 


Of Partnership. 


239. ‘Partnership’ is the relation which subsists between persons who 
have agreed to combine their property, labour, or 
skill in some business, and to share the profits there- 
of between them. 

Persons who have entered into partnership with 
one another are called collectively a ‘firm.’ 
Illustrations. 


•Partnership’ define J. 


Firm defined. 


(a.) A and B buy 100 bales of cotton, which they agree to sell for their joint 
account ; A and B are partners in respect of such cotton. 

{b.) A and B bify 100 bales of cotton, agreeing to share it between them, A 
and B are not partners. 

(c.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be worked 
up by him and sold, and that they shall share in the resulting profit or loss. A and 
B are partners, 

(d.) A and B agree to work together as carpenters, but that A shall receive all 
profits and shall pay wages to B. A and B arc not partners. 

(e.) A and B arc joint owners of a ship. This circumstance does not make 
them, partners. 
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Servant or agent remu- 
nerated by share of profits, 
not a partner. 


Widow or child of de- 
ceased parincr receiving 
annuity out of profits, not 
a partner. 


240. A loan to a person engaged or about to engage in any trade or 
Lender not a partner by undertaking, upon a contract with snch person that 

advancing money for share the lender shall receive interest at a rate varying 
of profits. profits, or that he shall receive a share of 

the profits, does not, of itself, constitute the lender a partner, or render 
him responsible as such. 

241. In the absence of any contract to the contrary, property left 
Property left in business by a retiring partner, or the representative of a 

by retiring partner, or de- deceased partner, to be used in the business, i.s 
ceased partner’s represen- be considered a loan within the meaning of the 
last preceding section. 

242. No contract for the remuneration of a servant or agent of any 
Servant or agent remu- person, engaged in any trade or undertaking, by a 

Derated by share of profits, share of the profits of such trade or undertaking 
not a partner. shall, of itself, render such servant or agent respon- 

sible as a partner therein, nor give him the rights of a partner. 

243. No person, being a widow or child of a deceased partner of a 

Widow or child of de- receiving, by way of annuity, a proper- 

ceased parincr receiving tion of the profits made by such trader in his busi- 
annuity out of profits, not ness, shall, by reason only of such receipt, be deem- 
a partner. ^ partner of such trader, or be subject to 

any liabilities incurred by him. 

244. No person receiving, by way of annuity or otherwise, a portion 
Person receiving portion 1*^® profits of any business, in consideration of 

of profits for sale of good- the sale by him of the good-will of such business, 
will not a partner. %\\^\]^ by reason only of snch receipt, be deemed to 

be a partner of the person carrying on such business, or be subject to his 
liabilities. 

245. A person who has, by words spoken or written, or by his conduct, 
Kesponsibility of person another to believe that he is a partner in a 

leading another to believe particular firm, is responsible to him as partner in 
him a partner. such firm. 

246. Any one consenting to allow himself to be represented as a part- 

Liability of person per- uer, is liable, as such, to third persons who, on 

mitting himself to be re- the faith thereof, give credit to the partner- 

ted as a partner. ship ^ 

247. A person who is under the age of majority according to the law 
Minor partner not per- whicii he is subject, may be admitted to the be- 

fonally liable, but his nefits of partnership, but cannot be made personal- 
ly liable for any obligation of the firm; but the 
share of such minor in the property of the firm is liable for the obliwations 
of the firm. ° 

248. A person who has been admitted to the benefits of partnership 
Liability of minor part- under the age of majority,^ becomes, on attaining 

ner on attaining majority, that age, liable for all obligations incurred by the 
partnership since he was so admitted, unless he gives public notice, within 
a reasonable time, of his repudiation of the partnership. 

249. Every partner is liable for all debts and obligations incurred 
Partner's liability for while he is a partner in the usual course of business 

debu of partnership. by or on behalf of the partnership; but a person 

who 18 admitted as a partner into an existing firm does not thereby become 
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liable to the creditors of such firm for any thing done before he becomes 
a partner. 

250. ^ Every partner is liable to make compensation to third persons 
Partner’s liability to respect of loss or damage arising from the neg- 

third person for neglect or lect or fraud of any partner in the mangenient of 
fraud of co-partner. business of the firm. 

251. Each partner who does any act necessary for, or usually done 
Partner’s power to bind carrying on the business of such a partnership 

co-partners. as that of which he is a member, binds his co-part- 

ners to the same extent as if he were their agent duly appointed for that 
purpose. 

Exception . — If it has been agreed between the partners that any res- 
triction shall be placed upon the power of any one of them, no act done 
in contravention of such agreement shall bind the firm with respect to 
persons having notice of such agreement. 

Illustrations. 

(a.) A and B trade in partnership, A residing in England, and B in India/ *A 
draws a bill of exchange in the name of the firm. B has no notice of the bill, nor 
is he at all interested in the transaction. The firm is liable on the bill, provided the 
bolder did not know of the circumstances under which the bill was drawn. 

(b.) A, being one of a firm of solicitors and attorneys, draws a bill of exchange 
in the name of the firm without authority. The other partners are not liable on the 
bill. 

( c.) A and B carry on business in partnership as bankers, A sum of money is 
received by A on behalf of the firm. A does not inform B of such receipt, and after- 
wards »A appropriates the money to his own use. The partnership is liable to make 
good the money. 

(d) A and B are partners. A, with the intention of cheating B, goes to a shop 
and purchases articles on behalf of the firm, such as might be used in the ordinary 
course of the partnership business, and converts them to his own separate use, there 
being no collusion between him and the seller. The firm iS liable for the price of the 
goods. 

252. Where partners have bv contract regulated and defined, as be- 
Aunulment of contract tween themselves, their rights and obligations, such 

defining partners’ rights contract can be annulled or altered only by consent 
an o igations. them, which con.sent must either be ex- 

pressed or be implied from a uniform course of dealing. 

Illustration. 

A, B and C, tending to enter into partnership, execute written articles of agree- 
ment by which it is stipulated that the nett profits arising from partnership business 
shall be equally divided between them. Afterwards they carry on the partnership 
business for many years, A receiving one-half of the nett profits, and the other half 
being divided equally between B and C. All parties know of and acquiesce in this 
arrangement. This course of dealing supersedes the provision in the articles as to 
the division of profits. 

absciice of any contract to the con- 
where no contract to con- **’^*'y> pbe relations of partners to each other are 
trury. determined by the following rules : — 

(1.) All partners are joint owners of all property originilly brought 
into the partnership stock, or brought with money belonging to the part- 
nership, or acquired for purposes of the partnership business. All such 
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property is called partnership property. The share of each paitner in the 
partnership property is the value of his original contribution, increased 
or diminished by his share of profit or loss : 

(2.) All partners are entitled to share equally in the proftrs of the 
partnership business, and must contribute equally towards the losses sus- 
tained by the partnership : 

(3.) Each partner has a right to take part in the managenvent of 
the partiH’iship business: 

(4.) Each parting is bound to attend diligently to the business of 
the partnership, and is not entitled to any remuneration for acting in such 
business : 

(6.) When difference arises as to ordinary matters connected with 
the partnership business, the decision shall be according to the opinion of 
the majority of the partners ; but no change in the nature of the busi- 
ness of the partnership can be made, except with the consent of all the 
partners : 

(6.) No person can introduce a new partner into a firm without the 
consent of all the partners : 

(7.) If, from any cause whatever, any member of a partnership 
ceases to be so, the partnership is dissolved as between all the other 
members : 

(8.) Unless the partnership has been entered into for a fixed tonii, 
any partner may retire from it at any time : 

(9.) Where a partnership has been entered into for a fixed term, no 
partner can, during such term, retire, except with the consent of all the 
partners, nor can he be expelled by his partners for any cause whatever, 
except by order of Court: 

(10.) Partnerships, whether entered into for a fixed term or not, are 
dissolved by the death of any partner. 

When Court may dis’ 254. At the suit of a partner the Court may dis- 
solve partnership. solve the partnership in the following cases : — 

(1.) When a partn^ becomes of unsound mind : 

(2.) When a partner, other than the partner suing, has been adjudi- 
cated an insolvent under any law relating to insolvent debtors : 

(3.) When a partner, other than the partner suing, has done any act 
by which the whole interest of such partner is lega-Hy transferred to a third 
I erson : 

(4.) When any partner becomes incapable of performing his part of 
the partnership contract : 

(5.) When a partner other than the partner suing, is guilty of gross 
misconduct in the affairs of the partnership or towards his partners ; 

(6.) When the business of the^ partnership can only be carried on 
at a loss. 


Biasolution of partner- 255. A partnership is in all cases dissolved by 
busine^^ prohibition of b^gin^sg being prohibited by law. 


If a partnership entered into for a fixed terra be continued after 
such term has expired, the rights and obligations of 
the partners will, in the absence of any agreement 
to the contrary, remain the same as they were at 
the expiration of the term, so far as such rights 
and obligations can be applied to a partnership dia- 
at the will of any partner. 


256. 


RightB and obligations 
of partners in partnership 
continued after expiry of 
term for which it was en- 
ter«!#into. 
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257. Partners are bound to carry on the business of the partnership 
Geuen,! duties of part- for the greatest common advantage, to be just and 
ners. faithful to each other, and to render true accounts 

and full information of all things affecting the partnership to any partner 
or his legal representatives. 

Account, to firm, of bene- 258. A partner must account to the firm for 
fit derived from transac- any benefit derived from transaction anecting the 
tioD affecting partnership. partnership. 

Illustrations, 

(a.) A, B and C are partners in trade. C, witliout the knowledge of A and B, 
obtains for his own sole benefit a lease of the house in which the partnership business 
is carried on. A and B are entitled to participate, if they please, in the benefit of the 
lease. 

(5.) A, B and C carry on husine^^^ together in partnership as merchants trading' 
between Bombay and London. D, a merchant in London, to whom they make their 
consignments, secretly allows C a share of the commission which he receives upon 
such consignments, in consideration of C’s using his influence to olitain the con- 
signments for him. C is liable to account to the firm for the money so received by 
him. 

259. If a partner, without the knowledge and consent of the other 
Obligations, to firm, of partners, carries on any bu.sine.ss competing or in- 
partner carrying on com- terfering with that of the firm, he must account to 
peting business. q^\\ profits made in such business, and 

must make compensation to the firm for any loss occasioned thereby. 

2G0. A continuing guarantee, given either to a firm or to a third 
Revocation of continuin:: peVs<'". i" rc.^pect of the transactions of a firm, is, 
guarantee by change in in the absence of agreement to the contrary, revok- 
fiini- ed as to future transactions by any change in the 

constitution of the firm to which, or in respect of the transactions of which, 
such guarantee was given. • 

Non-liability of deceased 261. The estate of a partner who has died is not, 
partner’s estate for subsc- in the absence of an express agreement, liable m 
quent obligations. respect of any obligation incurred by the firm after 

his death. 

262. Where there are joint debts due from the partnership, and also 
Payment of partnership- separate debts due from any partner, the partner- 
debts, and of separate ship property must be applied in the first instance 
debts. payment of the debts of the firm, and if there is 

any surplus, then the share of each partner must be applied in payment of 
his separate debts or paid to him. The separate nroperty of any partner 
must be applied first in the payment of his separate debts, and the surplus 
(if any) in the payment of the debts of the firm. 

Continuance of partners- .263. After a dissolution of partnership, the 
rights and obligations rights and Obligations of the partners continue in all 
after dissolution. things necessary for winding-up the business of the 

partnership. 

204?. Persons dealing with a firm will not be affected* b}" a dissolu- 
tion of which no public notice has been given, 
Notice of dissolution. unless they themselves had notice of such dnsolu- 

tiou. 
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265.^ Where a partner is entitled to claim a dissolution of partner- 
ship, or where a partnership has terminated the Court may, in the absence 
of any contract to the contrary, wind up the business of the partnership 
provide for the payment of its debts, and distribute the surplus according 
to the shares of the partners respectively. 

Explanation . — The Court in this section means a Court not inferior 
to the Court of a District Judge within the local limits of whose jurisdic- 
tion the place or principal place of business of the firm is situated. 

Limited-liability part- 266. Extraordinary partnerships, such as part- 
nerships, incorporated nerships with limited liability, incorporated part- 
partnerships, and joint- nerships, and joint-stock companies, shall be regu- 
B oc companies. lated by the law for the time being in force relating 

thereto. 


SCHEDULE. 

Enactments Repealed. 
Statutes. 


No. and year 
of Statute. 

Title. 

Extent of repeal. 

Stat. 29 Car. II., 

An Act for prevention of Frauds and Per- 

Sections one, two, three, 

cap. 3. 

juries. 

four and seventeen. 

Stat. 11 & 12 Vic., 

To consolidate and amend the law relating 

Section forty-two. 

cap. 21. 

to insolvent debtors in India. 


Acts. 


No. and year 
of Act. 

1 Title. 

Extent of repeal. 

Act XIII of 1840. 

An Act for the amendment of the law re- 
garding factors, by extending to the ter- 
ritories of the East India Company, in 
cases governed by English law, the pro- 
visions of the Statute 4 Geo. iv., chap. 
83, as altered and amended by the 
Statute 6 Geo. iv., chap. 94, 

An Act for rendering a written memoran- 
dum necessary to the validity of certain 
promises and engagements, by extending 
to the territories of the East India Com- 
pany, in cases governed by English law, 
the provisions of the Statute 9 Geo. 
iv., chap. 14. 

The whole. 

Act XIV of 1840. 

1 

The whole. 


• Act IV of 1886, 
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No. and year 
of Act. j 

Title. 

Extent of repeal. 

Act XX of 1844. 

An Act to amending the law relating to 
Advances bond fide made to Agents in- 
trusted with goods, by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the Statutes 5 and 6 Vic- 
toria, c. 29, as altered by this Act. 

The whole. 

Act XXI of 1848. 

An Act for avoiding Wagers 

The whole. 

Act V of 1866. 

An Act to provide a summary procedure 
on bills of exchange, and to amend in 
certain respects the commercial law of 
British India. 

' Sections nine and ten. 

Act XV of 1866. 

An Act to amend the law of Partnership 
in India. 

The whole. 

Act VIII of 1867. 

An Act to amend the law relating to 
Horse-racing in India. 

The whole. 


81 





ACT NO. IV OP 1893. 


Fasskd bt the Govesnob Gebebal of India in Council. 

{Received the assent of the Governor General on the 9th March, 

1893.) 


An Act to amend the Law relating to Partition. 

W HEREAS it is expedient to amend the law relating 
to partition ; It is hereby enacted as follows : — 

1 . (I) This Act may be called the Partition Act, 
1893. 

(2) It extends to the whole of British India ; and 
(S) It shall come into force at once. 

{4) But nothing herein contained shall be deemed 
to affect any local law providing for the partition of 
immoveable property paying revenue to Government. 

S$. Wlienever in any suit for partition in which, if 
instituted prior to the commencement of this Act, a 
decree for partition might have been made, it appears to 
the Court that, by reason of the nature of the property 
to which the suit relates, or of the number of the 
shareholders therein, or of any other special circumstance, 
a division of the property cannot reasonably or conve- 
niently be made, and that a sale of the property and 
distribution of the proceeds would be more beneficial 
for all the shareholders, the Court may, if it thinks fit, 
on the request of any of such shareholders interested 
individually or collectively to the extent of one moiety 
or upwards, direct a sale of the property and a distribu- 
tion of the proceeds. 


Title, extent 
commence^ 
ment and 
Baring. 


Power to 
Court to 
order sale 
instead of 
division in 
partition 
saitB. 
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Procedure 
when aharer 
undertakes to 
buy. 


Partition 
suit by trans- 
feree ^ 
share in 
dwelling- 
house. 


Eepresent- 
taion of 
parties under 
disability. 


(2) If, in any case in which the Court is requested 
under the last foregoing section to direct a sale, any other 
shareholder applies for leave to buy at a valuation the 
share or shares of the party or parties asking for a sale, 
the Court shall order a valuation of the share or shares 
in such manner as it may think fit and oflPer to sell the 
same to such shareholder at the price so ascertained, and 
may give all necessary and proper direction in that behalf. 

(2) If two or more shareholders severally apply 
for leave to buy as provided in sub-section (7), the 
Court shall order a sale of the share or shares to the 
shareholder who offers to pay the highest price above 
the valuation made by the Court. 

(3) If no such share-holder is willing to buy such 
share or shares at the price so ascertained, the applicant 
or applicants shall be liable to pay all costs of or incident 
to the application or applications. 

4 - (7) Where a share of a dwelling-house belong- 
ing to an undivided family has been transferred to a 
person who is not a member of such family and such 
transferree sues for partition, the Court shall, if any 
member of the family being a share-holder shall under- 
take to buy the share of such transferree, make a valua- 
tion of such share in such manner as it thinks fit and 
direct the sale of such share to such shareholder, and 
may give all necessary and proper directions ip that 
behalf. 

(2) If in any case described in sub-section (I) two 
or more members of the family being such shareholders 
severally undertake to buy such share, the Court shall 
follow the procedure prescribed by sub-section (2) of the 
last foregoing section. 

6, In any suit for partition a request for sale may 
he made or an undertaking, or application for leave, to 
Imy may be given or made on behalf of any , party under 
disability by any person authorized to act on behalf of 
such pafty in spch suit, but the Court shall not be 
bound to comply with any such request, undertaking 
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or application unless it is of opinion that the sale or pur- 
chase will be for the benefit of the party under such 
disability, 

6. (2) Every sale under section 2 shall be subject Kwerved 
to a reserved bidding, and the amount of such bidding 

shall be fixed by the Court in such manner as it may sLkrehoideM. 
think fit and may be varied from time to time. 

(2) On any such sale any of the shareholders 
shall be at liberty to bid at the sale on such terms as 
to non-payment of deposit or as to setting off or 
accounting for the purchase-money or any part thereof 
instead of paying the same as to the Court may 
seem reasonable. 

(5) If two or more persons, of whom one is a share- 
holder in the property, respectively advance the same 
sum at any bidding at such sale, such bidding shall be 
deemed to be the bidding of the shareholder. 

7 . Save as hereinbefore provided, when any pro- procedure to 
perty is directed to be sold under this Act, the following 
procedure shall, as far as practicable, be adopted, wie^ 
namely ; — 

(а) if the property be sold under a decree or order of the 

High Court of Calcutta, Madras or Bombay in the 
exercise of its original jurisdirtion, or of the 
Cour.t of the Recorder of Rangoon, the procedure 
of such Court in its original civil jurisdiction for 
the sale of property by the Registrar ; 

(б) if the property be sold under a decree or order of any 

other Court, such procedure as the High Court 
may from time to time by rules prescribe in this 
behalf, and until such rules are made the procedure 
prescribed in the Code of Civil Procedure in re- 
pect of sales in execution of decrees. 

8 . Any order for sale made by the Court under ordewjte 
section 2, 3 or 4 shall be deemed to a decree within *’® 
the meaning of section 2 of the Code of Civil Procedure, dwrew. 
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partition anc 
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Application 
of Act to 
pending 
suite. 


9 . In any suit for partition the Court may, if it xiv of 1882. 
shall think fit, make a decree for a partition of part of 

the property to which the suit relates and a sale of the 
remainder under this Act 

10. This Act shall apply to suits instituted before 
the commencement thereof, in which no scheme for the 
partition of the property has been finally approved by 
the Court. 
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ACT NO. IX OP 1875. 


Passed by the Governob General of India in Council. 
{^Received the assent of Vie Oovenor- General on the 2nd March 1875), 


An Act to amend the Law respecting the age of majority. 


Whereas, in the case of persons domiciled in Biitish India, it is expedi- 
ent to prolong the period of nonage, and to attain 
more uniformity and ceitainty respecting the age of 
majority than now exists ; it is hereby enacted as follows : — 

1. This Act may be called The Indian Majority 
Act, 1875 

It extends to the whole of British India, and, so far as regards subjects 
of Her Majesty, to the dominions of Piinces and 
States in India in alliance with Her Majesty ; 

and it shall come into force and have effect only 
on the expiration of three months from the passing 
thereof. 


Preamble. 


Short title. 


Local extent. 


Commencement and op- 
eration. 


2. Nothing herein contained shall affect — 

(a) the capacity of any person to act in the following matters (namely), ~ 
Marriage, Dower, Divorce, and Adoption ; 

(b) the religion or religious/ites and'usages of any class of Her Majesty's 
subjects in India, or 

(c) the capacity of any person who before this Act comes into force has 
attained majority under the law applicable to him. 

3. Subject as aforesaid eevery minor of whose person or property 
Age of majority of per- Of both, a guardian, other than a guardian for a 

3ons domiciled in British suit within the meaning of Chapter XXXI of the 
Code of Civil Procedure, has been or shall be 
appointed or declared by any Court of Justice before the minor has attained 
the age of eighteen years and every minor of whose property the superin- 
tendence has been or shall be assumed by any Court of Wards before the 
minor has attained that age, shall, notwithstanding an} thing contained in 
the Indian Succession Act (No. X of 18^5) or in any other enactment, be 
deemed to have attained his majority when he shall have completed his 
age of twenty-one years and not before ; 

Subject as aforesaid, every other person domiciled in British India shall 
be deemed to have attained bis majority when he shall have completed hia 
age of eighteen years and not before. 


Act Yin im, 
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ACT NO. K OF 1875. 


Age of 
computed. 


4. In compnting the age of any person, the day on which he was born 
is to be included as a whole day, and he shall be 
majority how d 0 enf)ed to have attained majority, if he fails within 
the firit paragraph of section three, at the begin- 
ning of the twenty-first anniversary of that day, and if he falls within the 
secoiid paragraph of section three, at the beginning of the eighteenth 
anniversary of that day. 


Illustrations, 

\a,) Z is born in British India on the first day of January, 1850, and lias a 
British Indian domicile. A guardian of his person is appointed by a Court of 
Justice. Z attains majority at the first moment of the first day of January, 1871. 

(b.) Z is born in British India on the twenty-ninth day of February, 1852, 
and has a British Indian domicile. A guardian of his . property is appointed by a 
Court of Justice. Z attains majority at the first moment of the twenty-eighth day 
of February, 1873. 

(c.) Z is born on the first day of January, 1850. He acquires a domicile in 
British India. No guardian is appointed of his person or property by any Court of 
Justice, nor is he under the jurisdiction of any Court of Wards, Z attains majority 
at the first moment of the first day of January, 1868. 



ACT NO. VIII OP 1876. 

Passed by the Lieutenant-Governor of Bengal in Council. 


{Received the assent of the LieutenanUOovernor on the 26th August 187 6 ^ 
and of the Governor- General on the 18th September 1876.^ 


An Act to make better provision for the Partition of Estates. 

Whereas it is expedient to consolidate and amend the law relating to 
Preamble. the partition of estates ; It is enacted as follows : — 

PART I. 


Short Title. 


Preliminary. 

1, This Act may be called the 
Act. 1876/^ 


Estates Partition 


Local extent. 


It extends to the territories for the time being 
under the administration of the Lieutenant-Gover- 
nor of Bengal ; 

And it shall come into force from the date on which it may be published 
in the Calcutta Gazette with the assent of the 
ommenceraen . Governor-General, which date is hereinafter referred 

to as the commencement of this Act. 

2. On the commencement of this Act, the Regulations and Acts spc ci- 

Laws re ealed schedule hereto annexed, to the extent 

mentioned in the third column thereof, shall cease 
to have effect in the territories subject to the Lieutenant-Governor of 
Bengal, save so far as they repeal or modify any ether Regulations or Acts, 
and save so far as regards the partition of any estate which shall be pending 
at the time of the said commencement. 

The partition of any estate which shall be pending at the time of the 
commencement of this Act shall (except as provided in the next succeeding 
section) proceed and be completed in the same manner as if this Act had 
not been passed. 

3. The provisioijs of this Act, so far as they relate to the continuation 
of a partition from the point which it has reached, 
or to the staying of the partition of an estate, or to 
striking a partition case off the file, may be applied, 
at the discretion of the Collector, in all cases of 
partition of estates pending at the time of the 

commencement of this Act ; provided that, before applying such provisions 
to the continuation of a partition, the Collector give due notice in each case 
to the parties concerned that such provisions will be applied. 

82 


Certain provisions of 
Act applicable to parti- 
tion cases pending at the 
time of its commence- 
ment. 





THE ACTS OF THE LIEUT.-GOVEHNOR [Act VITL 


iDterpretation clause. 


4. In this Act — unless there be something re- 
pugnant in the subject or context — 


Assets of an estate.’ 


‘ Board.” 


(i) . Amin” means a person who is appointed by the Collector or 

“ Amin” Deputy Collector to make any measurement, survey, 

or local inquiry, or to prepare the papers showing 
the result of any measurement, survey,* or][^local inquiry. 

(ii) . ‘‘Applicant,” means any person who has applied to the Collector 

Hj. Y t” under the provisions of this Act for the separation 

* from the parent estate of lands representing his 

interest in such parent estate, and for the assignment to him of such lands 
as a separate estate liable for a dennand of land revenue distinct from that 
for which the parent estate is liable. 

(iii) . “Assets of land” include the rental of land with respect to which 

“Assets of land ” expression is used, and all profits derived by the 

proprietors out of such land from rights of pasturage, 
forest-rights, fisheries, and all other legal sources. 

(iv) . “ Assets of an estate” mean the assets of all 

land included in an estate. 

(v) . “ Board” means the Board of Revenue for 

the provinces for the time being subject to the 
Lieutenant-Governor of Bengal. 

“ Chapter.” (vi). “ Chapter” means a chapter of this Act. 

(vii). “ Deputy Collector” includes any Assistant Collector, Deputy 
“De u* Collector” Collector, or Sub-Deput}^ Collector whom the Collec- 
^ ^ ^ ’ tor may appoint (as he is hereby empowered to do) to 

effect a partition and allotment of assessment under this Act, or to 
conduct any of the proceedings connected with such partition and allot- 
ment. 

(viii). “Estate” means all lands which are borne on the revenue roll 
of a Collector as liable for the payment of one and 
the same demand of land re venire. 

“Joint undivided estate” means all lands which are borne on the 
revenue roll of a Collector as liable for the payment 
of one and the same demand of land revenue, 
and of which two or more persons are proprietors. 

(x) . “Land” does not include the houses and 
buildings standing thereon. 

(xi) . “ Lieutenant-Governor” means the Lieute- 

nant-Governor of Bengal for the time being, or the 
person acting in that capacity. 

“ Parent estate” means any estate for the partition of which pro- 
ceedings may be in progress under this Act, or of 
which the parties may have been effected under this 
Act. 

(xiii), ‘‘ Proprietor” includes every person who is in possession of any 
♦•ProDiietor^’ estate under partition, or of any portion of such 

estate, or of any interest in such estate, or in any 
dart of such estate, as owner thereof, whether such person be or be not a 
recQi'ded proprietor of the estate. 


“ Estate.’ 


(ix). 

“ Joint 
estate.” 


undivided 


“Land.” 

“ Lieutenant-Gover- 
nor.” 

(xii). 

“ Parent estate.” 
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“ (xiv). Recorded proprietor” means a person whose name is registered 
on the Collector’s General Register of revenue-pay* 
Recorded proprietors.” iug lands as proprietor of an estate, or of any share 
or interest therein. 


Section.” 


(xv). “ Sections” means a section of this Act, 


(xvi). “ Separate estate” means any distinct estate which may be 
formed by the partition of a parent estate under 
Separate estate.” this Act, or for the formation of which proceedings 

may be in progress under this Act. 

(xvii). '‘The Collector” means the Collector of the district on the 
revenue-roll of which the estate under partition, or 
“ The Collector. which it is proposed to bring under partition, is 

borne, and includes any officer whom the Board may generally vest (as it is 
hereby empowered to do) with the powers of a Collector under this Act, 
and to whom the Collector of the district has, with the sanction of the Com- 
missioner, delegated (as he is herebv empowered to do) any of his duties and 
functions in respect of the portion of any estate ; and any officer whom the 
Board may specially vest (as it is hereby empowered to do) with the powers 
of a Collector for the purposes of any partition under this Act. 

(xviii) “The Commissioner” means the Commis- 
sioner of Revenue to whom the Collector engaged 
in making the partition is subordinate. 


•The Commissioner.” 


5. All partitions of estates which shall be ordered to be made after 

Future partitions to be commencement of this Act, shall be made under 

made under provLions of the piovisions of this Act, and no such partition 
this Act made otherwise than under this Act shall relieve any 

lands from liability to Government for the total demand of land revenue 
assessed upon the estate of which they form a part. 

6. Tiie amount of land revenue assessed on each separate estate shall 
Revenue to be assessed bear the same proportion to the whole amount of 

on each separate estate. land revenue for which the parent estate was liable, 

as the assets of such separate estate bear to the whole assets of the parent 
estate. 


Definition of rental. 


Except as hereinafter otherwise expressly provided, the average of 
the amount of rent which was payable for any land 
by the cultivating ryots during the three years im- 
mediately preceding the year in which proceedings are taken under this Act 
for the partition of the estate shall, for the purposes of this Act, be deemed-, 
to be the rental of such land ; 


and if any land is not let, but is held and occupied directly by the pro- 
prietors or any of them, the annual rent for which such land might reasona- 
bly be expected to let shall be deemed to be the rental of such land. 

Exception 1. — If* the rent payble by the cultivating ryots on account of 
any land shall have been determined by any Court of competent juris- 
diction, or shall have been altered with the consent of the said ryots at any 
time during the said three years, the amount so determined, or the amount 
to which the rent may have been so altered, may, if the Collector think, 
proper, be deemed to be the rental of the land. 

Exception 2. — If any land is hel^ on a permanent tenure which was 
created by all the proprietors of the estate, and which by any law for the 
time being in force is protected against the purchaser at a sale for arrears 
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of revenue, the rent payable by the holder of such tenure shall be deemed 
to be the rental of such land. 

Exception 3. — If any land is held on a tenure which, although not 
protected as aforesaid, is admitted by all the recorded proprietors of the 
estate to be a permanent tenure created by all the proprietors of the estate, 
subject only to the payment of an amount of rent fixed in perpetuity, and 
of such nature that the rent thereof is not liable to be enhanced under 
any circumstances by the proprietors, of the said estate, or any person 
deriving his title from such proprietors, the rent payable by the holder of 
such tenure (whether he be known as talukdar, patnidar, mukarraridar, 
or by any other designation) shall be deemed to be the rental of such 
land. 

Exception 4. — If any land be unoccupied, such amount as the Collector 
may determine, with reference to all the circumstances of the case, shall be 
deemed to be the rental of such land. 


PART II. 


Of the Right to claim Partition. 

8. Except as hereinafter otherwise provided, every recorded proprietor 

- x-xi j X , • a joint undivided estate, who is in actual possession 

paitition ^ ® ^ ^ of the interest in respect of which he is so recorded, 

is entitled to claim a partition of the said estate, 
and the separation therefrom and assignment to him as a separate estate 
of lands representing the interest of which he is in such possession ; provided 
that, and as far only as, such partition, separation, and assignment can be 
made in accordance with the provisions of this Act. 

Any two or more such recorded proprietors may claim that lands repre- 
senting the interests of all such claimants may be formed into one separate 
estate, to be held by them as a joint undivided estate ; and every provision 
of this Act which applies to an applicant for partition shall apply to any 
two or more persons making such joint claim. 

9. (a) If the interest of any recorded proprietor who is entitled to 

cordin t partition as afore.said is an undivided share in 

acco ing o ejtate held in common tenancy, such person shall 
be entitled to have assigned to him as his separate 
estate lands of which the assets shall bear the same proportion to the assets 
of the parent estate as hie undivided share in the parent estate bears to the 
entire parent estate. 

(b) If the interest of such recorded proprietor is the proprietary right 
of certain specific mouzahs or lands forming part of the parent estate, and 
held by him in severalty, he shall be entitled to have assigned to him as 
his separate estate the said mouzahs or lands. 

(c) If the interest of such recorded proprietor consists of an undivided 
share held in common tenancy in certain specific mouzahs or tracts forming 
part of the parent estate, but not ei^tending over the whole area of the 
parent estate, he shall be entitled to have assigned to him as his separate 
estate lands situated within such specific mouzahs or tracts, of which the 


Partition 

interest. 
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assets shall bear the same proportion to the assets of SJich specific mouzahs 
or tracts as his undivided share in such specific mouzahs or tracts bears to 
the entire mouzahs or tracts. 

Provided that, if the interest of such recorded proprietor consists of such 
undivided share in more than one mouzah or tract, he shall not be entitled 
to have lands assigned to him in every such mouzah or tract, but the 
Collector may assign to him as his separate estate lands situated in any one 
or more of the said mouzahs or tracts, provided that the assets of such lands 
are in proportion to the aggregate of the interests which he holds in all 
such mouzahs or tracts. 

(d) If such-recorded proprietor holds in the parent estate more than 
one of the kinds of interest specihed in this section, lands shall be assigned 
to him as far as possible in accordance with the principles above laid 
down. 


10. Notwithstanding anything hereinbefore contained, no person hav- 

ing a proprietary interest in an estate for the term 
Life estate. shall be deemed to be a person en- 

titled to claim partition under this Act. 

11. No application for the partition of a permanently-settled estate 

No partition of a per- be admitted, and if the application shall have 

b-en admitted, no partition shall be carried out 
in accordance with such application, if the separate 
estate of any of the proprietors would be liable for 
an annual amount of land revenue not exceeding 
one rupee, until the proprietor of such separate 
estate agrees to redeem the amount of revenue for which his estate would 
be liable, by payment of such sum as ihe Lieutenant-Governor may fix with 
reference to the circumstances of such estate. 


man ontly -sett led estate al- 
lowed if separate estate 
liable fx'^r less than one 
rupee annual land reve- 
nue until proprietor agrees 
to redeem. 


12. Whenever a division of the lands of any estate has been made by 
private arrangement of the proprietors thereof, and 
in accordance with such Arrangement each pro- 
prietor is in possession of separate lands. held in 
severalty as representing his interest in the estate, 
no such estate shall be brought under partition, 
and no partition of such estate shall be made under 
this Act otherwise than on a joint petition presented under section one 
hundred and one or section one hundred and five by all the proprietors 
thereof, unless such partition shall have been ordered to be made by a 
Civil Court. 


Partition of an estate 
in which private division 
has been made, not to, be 
made except on joint 
petition of proprietors or 
on order of Civil Court. 


13. The Collector may refuse to admit an application for the formation 

tt I. • • of lands held in severalty into a separate estate, if 

Under certain circum- . . -ij 

stances Collector may re- ^ consequence of sucD lands being intermingled 

fuse to declare lands held with those held by other proprietors the result of 

partition would be to form out of a compact 
estate one or more estates consisting of scattered 
parcels of land in such a way as, in the opinion of the Collector, to endanger 
the safety of the land revenue, and the Collector may at any time refuse to 
proceed with a partition which would have such result. 


But a partition may be allowed in such a case if the recorded proprietors 
shall agree to such a distribution of land as shall make the estates formed 
by the partition reasonably comp ict. 
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Nothing in this section shall be understood to prohibit the partition 
into separate estates of a parent estate which before such partition is not 
compact and consists only of scattered parcels of land. 

14. No proprietor who has alienated any portion of his interest in an 
Interest alie nated with estate, or in any specific lands of an estate by private 

special conrlition as to contract, with the condition that the transferee shall 
revenue liability. liable in respect of the interest acquired by him 

to pay a specified amount or a specified share of the land revenue for which 
the estate is liable (such amount or share being other than the proportionate 
amount or the proportionate share for which such transferred interest if 
formed into a separate estate would be liable under the provisions of section 
six ); 

and no proprietor who has derived his title from any proprietor who has 
made any alienation- as aforesaid, 

shall be entitled to claim a separation under this Act of the interest 
which he continues to hold in the estate ; 

and no such transferee as aforesaid, and no person deriving his title from 
such transferee, shall be entitled to claim a separation of the interest which 
has been so acquired ; 

Provided that a separation of such interest may be made, if the parties 
concerned agree to waive the conditions of the contract as regards the pro- 
portion of revenue for which the transferer and transferee or their represen- 
tatives respectively are liable, and to hold the estates which may be allotted 
to them respectively by the partition, subject to the payment of such amount 
of land revenue as may be assessed upon them respectively by the revenue 
authorities under this Act. 

15. Notwithstanding that a parent estate mav have been declared to 

be under partition as provided in section thirty-one, 
Arrears of revenue may arrears of revenue accruing due on such estate 

rent estate. beiore the date specitied in the notice issued under 

section one hundred and twenty-three may be 
realized by sale of the parent estate as if such estate had not been declared 
to be under partition ; and if such sale takes place, the partition proceedings 
shall cease from the date thereof. 

16. Nothing contained in the last preceding section shall be deemed 

to affect the provisions of sections 10, 11, 12, 13, or 

Share may be protected 14 of Act XI of 1859 (an Act to improve the law 
from liability for arrears i j. 7 i i ^ ^ n n 

under laws in force. relating to sales of lands jor arrears of revenue). 

or any provisions of any similar law for the time 
being in force in respect to the opening of separate accounts for dif- 
ferent shares in an estate, and the protection afforded to such shares 
thereby : 

Provided that, if any share in any estate is sold for its own arrears of 
revenue while such estate is under partition in accordance with the 
provisions of this Act, such share shall be sold subject to the partition pro- 
ceedings, which shall proceed as if no such sale had taken place : and the 
purchaser of the share sold may, from the date of such sale, exercise all the 
rights which the proprietor whose share he has purchased might have exer- 
cised, and shall be subject to all the liabilities to which such proprietor 
would have been subject in respect of the partition proceedioga. 
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PART III. 

Of the application for the partition ; the admission of an 

ESTATE TO PARTITION; AND THE DISCONTINUANCE OF THE PARTITION 
PROCEEDINGS AFTER SUCH ADMISSION. 


17. All applications for partition shall be made to the Collector of the 
Application for parti- district on the reveniie-roll of which the estate is 

tion to be made to Cob borne, and shall be made in person, or by duly au- 
lector of the district. thorized agent, on paper bearing such stamp as may 

be required by any law for the time being in force. 

18. The application shall be signed by the applicant, and shall supply 

Application to be following information in regard to the parent 

signed, and certain parti- estate, SO far as the particulars are known to the 
culars specified. applicant or can be ascertained by him ; — 


(a) name of the estate ; 

(b) number under which the estate is borne on the revenue-roll and 
the revenue demand for which it is liable ; 

(c) number under which the estate is borne on the Collectors General 
Register of revenue-paying lands ; 

(d) name and address of every proprietor, whether recorded or un- 
recorded ; 

(e) the character and extent of the interest of which each proprietor 
is in possession ; 

(f) a specification of any lands held by all or any of the proprietors 
of the parent estate in common with all or any of the proprietors of other 
estates, and of the rights of such proprietors respectively in such lands. 

19. Subject to the provisions of section sixty-one, every application 

Appiioatioa must be if possible, be accompanied by a copy of the 

accompanied by copy of rent-roll ot the estate, by a statement of the rents 
rent-roll and statement collected from such estate on behalf of the appli- 
of rents. cant duriiig each of the tjiree years immediately 

preceding such application, and by copies of any measurement papers of 
the estate which the applicant may have in his possession. 

The said rent-roll, statement, and measurement papers shall be attested 
by the patwaris of the villages, if any, and every such application, rent-roll, 
and statement shall be presented, subscribed, and verified as provided in 
section fifty-two. 

If the applicant is unable to produce a rent-roll or statement as above 
required, he shall state the reason of such inability, and the name and 
address of the person who has in his possession the information necessary 
for the preparation of such rent-roll and statement and the Collector may, 
if he shall think fit, require such person to produce such rent-roll and state- 
ment. 


Collector 

appliction. 


may 


20. If the application does not fulfil the require- 
Hients of the three last preceding sections, the 
Collector may reject such application or may order 
it to be amended. 


21. If in the opinion of the Collector the application fulfils the said 
^ ^ n A requirements, and there appears to be no obiection 

on recS of applicatiom” making the pailition, the Collector shall publish 

a notification of the application, in the manner 
prescribed in section one hundred and thirty-four, and shall also cause copies 
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thereof to be posted up at the Court of the Judge of the district, at the 
court of every Munsif aud Subdi visional Officer within whose jurisdiction, 
and at every Police Station within the jurisdiction of which any lands 
appertaining to the estate are known to be situated, and shall invite any 
person claiming any proprietary right in the estate, who may object to the 
P9.rtitioD, to state his objection either in person, or by duly authorized 
agent, on a day to be specified in the notification, not being less than thirty 
or more than sixty days from the date of the publication of the notifica- 
tion on the estate. 

22. Notice of the application shall also be served in the manner 
Notice to proprietors prescribed by section one hundred and thirty-five 

who have not joined on such of the recorded proprietors of the estate as 
therein. shall not have joined in the application, and on any 

other proprietor who may have been named in the application. 

23. If any objection be made to the partition by any person claiming 

T < V a proprietary right as aforesaid on or before the day 

tion bein? made within specihed in the notification published under section 
time allowed, application twenty-one, or at any subsequent time if it shall 
may be refused. seem fit to the Collector to admit such objection, 

and the Collector, on consideration of such objection, shall be of opinion 
that there is good and sufficient reason for rejecting the application, he 
may reject the same, and in that case shall record the grounds of such 
rejection. 

24. If the objection raises any question of the extent of interest, or of 
Procedure when objec- right or title as between any applicant and any 

tion rais^ any question of other person claiming to be a proprietor of the 
title or right. parent estate, and if it shall appear to the Collector 

that such question has, not been already determined by a Court of compe- 
tent jurisdiction, the Collector may hold such inquiry as he may deem 
necessary into the objection, and, if he be satisfied that the applicant is in 
possession of the extent of the interest for the separation of which he has 
applied, may, instead of rejecting the application as provided in the last 
preceding section, 

(a) direct that the partition proceedings shall proceed for the purpose 
of forming and assigning to the applicant a separate estate in accordauce 
with the extent of interest claimed by him in the parent estate ; or 

(b) direct that such proceedings be postponed for four months. 


25. At the expiration of the said four months, the Collector shall 
resume the proceedings, unless the person who has 
.nme*^r“oo^£S!’' objection or some other person, shall 

have obtained an order from a Civil Court directing 
that such proceedings be stayed, or shall be able to show that a suit has 
been instituted before such Court to try some question, of such nature that 
the Collector shall think fit to stay the proceedings until the question shall 


have been finally decided, or until the proceedings in such Court in respect 
thereof shall have been terminated. 


26. No suit insititated in a Civil Court by any person claiming any 
Suit in Civil Court right OF title in the parent estate, after the lapse of 
when not to affect proceed- four months from the issue of an order of the Col- 
ingB taken under this Act. lector under clauses (a) and (6) of section twenty- 
four, or after the lapse of four months from the issue of an order of the 
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Collector under section thirty-one declaring the estate to be under partition, 
shall avail to stay or affect the progress of any proceedings which shall have 
been taken under this Act for the partition of an estate : and all rights which 
may be conferred on any person by the final decree in such suit shall be 
subject to such proceedings in the manner hereinafter provided. 

27. Every decree passed in such suit after the parent estate shall have 

Decree made while declared to be under partition as provided in 

partition proceedings are section thirty-one, but before the date specified in 
in progress. notice under section one hundred and twenty- 

three, shall be made in recognition of the proceedings then in progress 
under this Act for the partition of such parent estate, and shall be framed 
in such manner that the provisions of such decree may be applied to, and 
may be carried out in reference to the separate estates which the Collector 
in his proceeding under section thirty-one shall have ordered to be formed 
out of the parent estate; 

and if the effect of any such decree be to declare any person or body of 
persons entitled to any extent of interest in such parent estate in excess of 
the extent of interest which the Collector in the said proceeding has 
declared to be held by such person or body of persons, such decree shall 
specify, separately in respect of every proprietor or body of proprietors of 
whose interests the Collector has separately specified the extent in the said 
proceeding, the proportion of such excess which such person or body of 
persons is entitled to recover from every such proprietor or body 
of proprietors; 

and every person or body of persons so declared entitled to recover any 
extent of interest from any su^h proprietor or body of proprietors shall, for 
the purposes of the partition proceedings, be deemed to have the same 
rights, and to be subject to the same liabilities, as a person who has acquired 
such extent of interest from such proprietor or body of proprietors by private 
purchase after the estate was brought under partition under section thirty- 
one, and on the date on which the decree was passed;. 

and such person or body of persons may apply, as in this Act provided, 
for the separation and assignment to him, or them, of the lands represen- 
ting the extent of interest so acquired; 

and such application shall be dealt with as provided in section 
thirty-two. 

28. Every decree passed after the date specified in the notice under 
Decree made after parti- section one hundred and twenty-three, in a suit 

t^on proceedings complet- which was instituted as mentioned in section 
twenty-six, shall be made in recognition of the par- 
tition proceedings, and shall be framed in such manner as to give effect to 
such division of the parent estate into separate estates as shall have been 
made by the Collector, and not to disturb such division; and if the effect of 
any such decree shall be to declare any pe.rson or body of persons to have 
been entitled to any extent of interest in the parent estate in excess of the 
extent of interest which is represented by the separate estate assigned to 
such person or body of persons by the Collector in the partition proceedings, 
such decree shall specify, separately in respect of the proprietor or joint 
proprietors of every separate estate formed by tbe partition, the proportion 
of such excess of interest which such person or body of persons is entitled to 
recover from such proprietor or joint proprietors ; and every person or body 
of persons 30 declared entitled to recover any extent of interest from the 
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proprietor or joint proprietors of a separate estate shall be entitled to recover 
such extent of interest out of the separate estate which has been assigned 
to such proprietor or joint proprietors, and out of such separate estate only ; 

and every such decree as aforesaid shall be executed by placing the 
person or persons so declared entitled to recover in the position of a record- 
ed joint proprietor or recorded joint proprietors of such separate estate, 
holding the same as a joint undivided estate in common tenancy with the 
proprietor or joint proprietors to whom such separate estate was assigned 
by the Collector in the partition proceedings, the extent of the interest of 
the joint proprietors respectively in such estate being such as is declared in 
the aforesaid decree. 

29. Subject to the provisions of section eleven, a Civil Court may at 
Civil Court may order direct the Collector to assign to any per- 

partition. son lands representing a specified interest in any 

estate, or in any specified village or tract of land in 
an estate, to be held by such person as a separa^e estate, or to divide off 
from any estate any specified villages or lands, and to assign them to any 
person to be held as a separate estate, provided that an application for such 
partition and separation shall be presented by such person, as required by 
sections seventeen, eighteen, and nineteen ; but no Civil Court shall in any 
case specify the amount of revenue for which any separate estate which 
it may direct to be formed under the provisions of this section shall be 
liable. 


30. The Collector shall assess the land revenue on every such separate 
Collector to assess land estate in accordance with the provisions of this Act, 


revenue in accordance with 
this Act. 


and no Civil Court shall direct the Collector to 
carry out a partition otherwise than in accordance 
with the provisions of this Act. 

31. If no objection be made within the time allowed under section 
Collector may declare tweuty-one to an application for partition, or when 
the estate to be under par- all objections have been disposed of, and if the 
Collector has no reason to believe that any obstacle 
exists to his making the partition as applied for, he shall direct that the 
application be admitted, and record a proceeding declaring the estate to be 
under partition, for the purpose of forming and assigning to the applicant a 
separate estate. 


In such proceeding the Collector shall declare the extent of interest in 
the parent estate which he finds to be held by the applicant or joint appli- 
cants ; 


and, if more than one separate application for separation shall have been 
made and admitted, the extent of interest which he finds to be held by every 
separate applicant or body of joint applicants respectively ; 

and also the extent of interest which remains to any recorded proprie- 
tor, or to any number of recorded proprietors who are not applicants ; 

and shall order that lands proportionate to the interest so declared to be 
held by each applicant, or body of joint applicants respectively, shall be 
jormed into a separate estate, to be assigned to such applicant or body of 
joint applicants ; 

and that lands proportionate to the interest so declared to remain to 
the recorded proprietor, or the number of recorded proprietors who are not 
applicants, shall be left forming a separate estate. 
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32. If at any time after the Collector has made an order for partition 
Subsequent application under the last preceding section any recorded pro- 
for separation of another prietor in the estate, other than the original appli- 
cant, shall apply for the separation of his share, the 
Collector may either order that the proceedings for effecting such separation 
shall be carried on simultaneously with those for separating the share of 
the original applicant, or, if he consiier that such a course would entail 
delay in the completion of the original proceedings, he may order that no 
action shall be taken on such subsequent application until after the proceed- 
ings for the separation of the original applicant’s share shall have been 
completed. 

In the latter case all or any of the rent-rolls, measurements, and other 
papers which were used in the separation of the original applicant’s share, 
may be used, as far as they are applicable, in the partition for which subse- 
quent application has been rnade. 

Collector may refer appli- 33. The Collector may refer any application for 
cation for partition to any partition to a Deputy Collector for the purpose of 
Deputy Collector. making any enquiries and doing anything required 

by this Part ; provided that every order — 

(a) rejecting an application under section twenty-three ; 

(b) directing, under section twenty-four, that the partition shall proceed, 
or shall be postponed ; 

(c) directing, under section thirty-one, that an application for partition 
be admitted, and declaring an estate to be under partition ; 

(d) made under the first clause of the last preceding section ; 

(e) appointing a Deputy Collector under the next succeeding section to 
carry out the partition ; 

shall be passed by the Collector and not by any Deputy Collector. 


As soon as estate declar- 
ed to be under partition. 
Collector may appoint De- 
puty Collector. 

ings necessary thereto. 


34. As soon as the Collector has declared an 
estate to be under partition as provided iu section 
thirty-one, he may appoint a Deputy Collector to 
carry out the partition, and all or any of the proceed- 


35. If, at any time after an order shall have been passed for making 
Partition may be stay- ^ partition, all the recorded proprietors of the estate 

cd if parties so desire, shall present a petition to the effect that they do not 
Recovery of costs. partition to proceed, the Collector may, on the 

report of the Deputy Collector or otherwise, strike the partition case off the 
file, on payment by the proprietors of all costs and expenses incurred in 
and about such partition ; and any such costs and expenses which shall 
not already have been levied as provided in section thirty-nine or section 
forty, shall be levied in proportion to the shares of the respective proprietors. 

36. If at any time after an order shall have been passed for making a 
Partition may be stayed partition, it shall appear from information which was 

and proceedings quashed not before the Collector at the time the partition 
by Commissioner. .yyg^g ordered, or otherwise, that any sufficient reason 

exists why the partition should not be proceeded with, the Commissioner 
may, on the report of the Collector or otherwise, after issuing a notice call- 
ing on the persons interested to show cause why the partition should not 
he struck off the file, and after consideriug any objections which may be 



C60 


THE ACTS OF THE LIEUT.-GOVERNOR [Act VIII. 


made, order the partition case to be struck off the file ; and in such case 
any costs and expenses of the partition which shall not already have been 
levied as provided in section thirty- nine or section forty shall be levied in 
proportion to th'e shares of the respective proprietors. 


PART IV. 

Of establishments for effecting partitions and of the cost thereof. 

37. For the purpose of this Act, the Deputy Collector may, with the 
Deputy Collector may approval of the Collector, and subject to any rules 

appoint oflficers for making made in that behalf by the Board, appoint such 
measurement of lands, &c. establishments as may be required for making the 
measurement and survey of lands, for ascertaining and recording the rates 
of rent, for making any other local inquiries, for the preparation of the 
papers, and for other matters in each case ; and the Collector may appoint 
such peshkars or other superior officers as may be required to test the work 
of the amins, and for the performance of similar duties ; provided that the 
scale of remuneration of such officervS, and the time for which they shall be 
employed, shall be sanctioned by the Commissioner. 

38. In any district or division in which partitions may be so numerous 

or so extensive as to render necessary the appoint- 
Special establishmenta of special establishments in the office of the 

may e appoin e . Collector or of the Commissioner, the Collector and 

the Commissioner may, with the sanction of the Board, appoint such 
establishments. 

39. As soon as possible after an estate has been declared to be under 
Cost of partition to be Partition as provided in section thiry-one, the cost 

levied from proprietors of making the partition shall be estimated, and the 
in . accordance with rules amount shall be levied from the proprietors in such 
laid down by the Board. instalments and at such times during the progress 
of the partition as may be fixed in accordance with any rules which the 
Board may make in that behalf. 

If the amount first estimated is found insufficient, Supplementary esti- 
mates may be made from time to time, and the required amount may be 
levied as above provided. 

40. The cost shall be apportioned on the proprietors of each share in 

^ ^ X r X proportion to their shares ; but whenever it shall 

. Appor onmen o cos . Commissioner that the partition pro- 

ceedings have been unnecessarily delayed, and the cost of the partition 
chanced by obstacles vexatiously put in the way of their completion by one 
or more of the proprietors, or by want of due diligence on the part of one 
or more of the proprietors in carrying out any requisitions made upon him 
or them, the Commissioner may direct that such portion of the cost as he 
may think proper in excess of the amount proportionate to his or their 
share shall be levied from such proprietor or proprietors. 

41. Whenever any local enquiry may be held by the Deputy Collector or 

_ any other officer, in consequence of an objection 

J^aised by any person to any record of measurements, 
rent-rolls, or other information which has been laid 
before the Deputy Collector, the Deputy Collector may declare the cost which 
has been inenrred by such enquiry, and may direct that the entire cost so declar- 
ed $hail be paid by the person making the objection, or by any one of the pro- 
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prietors, or that such cost shall be paid in such proportions as he shall think 
fit, by the said person and the proprietors or any of them, or that such cost 
be deemed a part of the general cost of making a partition as prescribed in 
section thirty-nine, 

42. Upon the completion of the partition, the Collector shall make an 
After completion of par- order declaring the total cost thereof. The account 

tition Collector shall de- shall then be adjusted, either by returning to the 
dare total cost thereof. proprietors any sums which they may have paid in 
excess of the total cost, or by levying from them in the manner provided in 
section one hundred and thirty-eight, if necessary, any sums remaining due. 

43. Whenever it shall appear to the Lieutenant-Governor that in any 
Salary of Deputy Col* district the work required to be done by Deputy 

lectors when to be deemed Collectors in connection with partitions under this 
part of cost of partition. Act is SO great that such work would, if concen- 
trated in the hands of one or more Deputy Collectors, fully occupy the time 
of such one or more Deputy Collectors, the Lieutenant-Governor may make 
an order directing that the salary of such one or more Deputy Collectors, as 
the case may be, shall be recovered from the proprietors of estates under 
partition in such district as part of the cost of such partitions, and there- 
upon such charge as the Collector may think fit to make in respect of such 
salary shall, in addition to the items mentioned in the last preceding sec- 
tion, be deemed to be a portion of the costs of every partition. 

For the purposes of this section the salary of every Deputy Collector 
shall be deemed to be the amount of salary which is drawn by a Deputy 
Collector of the lowest grade. 


What are costs leviable 
from proprietors. 


44. For the purposes of section thirty-nine, 
forty, and forty-two, the costs of any partition shall 
be deemed to be 


(a) the cost of any establishments entertained for the partition under 
section thirty-seven, or such amount as the Collector may think proper in 
respect of the services of any such establishments which are entertained for 
the purposes of making partitions in the district ; 

(b) all contin*gent expenses incurred in and about the partition, and 

(c) such portion of the cost of any establishment entertained under 
section thirty-eight as the Collector may order. 

45. Notwithstanding anything contained in the eight last preceding 

Lieutenant-Governor sections, the Lieutenant-Governor may direct that 

may direct** Estates’ Parti- in any district a fund to be called the “Estates’ 
tion Fund ” to be formed. Partition Fund” shall be formed, into which all 
sums levied from the proprietors of estates in respect of partitions of their 
estates shall be paid. 

Whenever such a fund shall have been established in any district, all 
expenses of makii^g partitions of estates in such district shall, except as 
hereinafter otherwise provided, be defrayed from such fund. 

46. Whenever the Lieutenant-Governor shall have ordered an “Estates* 
Procedure when Estates’ Partition Fund” to be formed in any district, the 

Partition Fund formed in charges leviable from the proprietors of any estate 
any district. under partition may be estimated and levied accord- 

ing to the estimate in each case as provided in sections thirty-nine and forty, 
subject to final adjustment as provided in section forty-two ; or they may 
be levied according to a general scale of fees to be fixed by the Board. 
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47. Such scale of fees shall be fixed as nearly as may he, so that the 
Scale of fees receipts and expenditure of the said fund shall ba- 

lance one another, and shall be revised from time 
to time by the Board for that purpose. 

Such fees shall be levied from the proprietors in such instalments and at 
such times during the progress of the partition as may be fixed in accord- 
ance with any rules which the Board may make in that behalf, and the pro- 
visions of section forty shall be applicable to such fees. 


Abstract of Estates’ Par- An abstract of the Estates’ Partition Fund 

tition Fund to be pub- of each district made up to the end of each year 
shall be published in the Calcutta Gazette, and by 
being posted up at the office of the Collector of the district. 

What costs of partition . the purposes of sections forty-five, forty- 

chargreable to Estates’ Par- six, and forty-seven, the expenses of making parti- 
tition Fund. tions in any district shall be deemed to be 


(a) the cost of all establishments entertained in the district under 
section thirty-seven ; 

(b) all contingent expenses incurred in all partitions in the district ; 

(c) the cost of any special establishment appointed in the office of the 
Collector under section thirty-eight : 

(d) such portion as the Commissioner may direct of the cost of any 
special establishment appointed in his office under section thirty-eight ; 

(e) the salary of any one or more Deputy Collectors which the Lieuto- 
nant-Governor may have ordered under section forty-three to be recovered 
from the proprietors of estates under partition. 

Civil Court may in cor- Whenever any Civil Court shall make a 

tain cases order parties to decree awarding or declaring any proprietary right 
P?y iu an estate, and shall require the Collector to make 
divi ing an cs a e. ^ partition of the estate, such Court may at the 

same time direct, 

that the party or parties who may have withheld the» right so decreed 
shall defray the whole of the expense which may be incurred in and about 
the partition, or the whole of the fees payable in respect of the partition 
under section forty-six, 

or that the said expenses or fees shall be defrayed by all or any of the 
part f 03 to the suit in which the decree was made in such proportions as the 
Court may, from a consideration of the particular circumstances of the case, 
deem equitable ; 

Copies of all orders which the Court may pass under this section shall 
be transmitted to the Collector for his guidance, together with the precept 
which the Court may issue to him requiring him to divide the estate ; and 
the Collector shall levy the said expenses and fees from, the parties in the 
proportion ordered by such Court in the same manner and by the same 
means as if the levy of such expenses and fees had been ordered by the 
Collector. 
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PART V. 

Of the Partition Proceedings dp to the adoption ofJa Rent-roll 
AND Measurement Paper.s. 


51. As soon as the Collector shall have made an order under section 
. . . j thirty-one declaring an estate to be under partition, 

As soon as estate declar- .1 A 4 . P l n ^ u 

ed to be under partition, Deputy Collector shall cause a notification to be 

Deputy Collector shall published in the manner prescribed by section one 
cause notification to be hundred and thirty-four, and shall also cause copies 
IS e . thereof to be posted up at the Court of the Judge 

of the district in which any lands appertaining to the parent estate are 
known to be situated, and at the Court of every Mnnsif and of every 
sub-divisonal officer within the jurisdiction of whom, and at every police 
station within the jurisdiction of which, any such lands are known to be 
situated, intimating his intention to proceed with the partition, and 
requiring all the proprietors of the estate to produce before a certain date, 
being not less than forty days from the date of such notification, either jointly 
or separately copies of their rent-rolls and statements of the rents collected 
during each of the three years next preceding, and also copies of any mea- 
surement papers of the estate which may be in their ^possession. 

A notice to the same effect shall also be served as provided in section 
one hundred and thirty-five on each proprietor of the parent estate. 

The Deputy Collector may, on sufficient grounds for so doing being 
shown to his satisfaction, from time to time extend the period for producing 
any such return. 


52. Every rent-roll, statement of rents collected, and measurement 
Rent-roll filed by a pro- paper furnished to the Collector under this Act shall 


prietor to be 
and verified. 


subscribed 


be presented by the person who is required to pro- 
duce the same or by a duly authorized agent of such 
person who has a personal knowledge of the facts stated therein, and shall bo 
subscribed and verified at the foot by such person or such agent in the 
manner following, or to the like effect : — 

“ I, A. B., dij declare that this rent-roll {statement, or measurement 
'paper) is correct to the best of my knowledge and belief.” 

If the rent-roll, statement, or measurement paper shall contain any 
entry which the person making the verification shall know or believe to be 
false, or shall not believe to be true, such person shall be subject to punish- 
ment according to the law for the time being in force for the punishment 
of giving or fabricating false evidence. 

53. If any proprietor who is required to produce 
Procedure if person re- Statement by notice as aforesaid 
quired cannot produce duce such rent-roll or Statement 
rent-roll or statement. Deputy Collector the cause 

name and address of the person who has in his possession 
necessary for the preparation of such rent-roll and statement, and the De- 
puty Collector may, if he shall think fit, require such person to produce 
such rent-roll and statement. 


any rent-roll or 
is unable to pro- 
be shall state to 
thereof and the 
the information 


54. The Deputy Collector may, if necessary, make, or may cause to be 
Deputy Collector may made, a measurement of all or any of the lands 
order measurement of land comprised in the estate, and may prepare or cause 
and may test rent-roll. Jjq prepared a rent-roll, and may test or cause to 

be tested on the spot any rent-roll which has been produced as aforesaid, and 
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may make or cause to be made any local enquiry which he may consider 
necessary. 

55. Before proceeding or deputing the amin to the spot, the Deputy 
Deputy Collector to Collector shall publish a notification in the manner 
Buminon^ proprietors by prescribed by section one hundred and thirty-four, 
proclamation to attend requiring the several proprietors of the estate, their 
proceedings. managers, and any other persons employed in the 

management of the land, or otherwise interested therein, to attend in person 
or by agent upon him, or upon the amin who is deputed to make the 
measurement or inquiry, for the purpose of pointing out boundaries and of 
affording such assistance and information as may be required for the purposes 
of this Act. 


56. The Deputy Collector, and any amin or other person who is 
Deputy Collector and specially authorized in that behalf by the Collector, 


Amin may require atien- 
dance of proprietor or any 
other person. 


may, by a notice served as provided in section one 
hundred and thirty-five, require any proprietor or 
other person whose attendance may be required to 
attend before the Deputy Collector or amin who is making such measurement 
or enquiry within a specified time at any place for any of the purposes 
aforesaid. 


67. If any objection be made to a measurement, map, or rent-roll pre- 
pared by the amin, or if for any other reason it seems 
andn^'wor^ ° desirable, the Deputy Collector shall, as soon as 
possible after completion of the amin*s work, himself 
test, or shall cause to be tested on the spot, such measurement, map, and 
rent-roll, and may accept, amend, or reject the same, or any of them. If the 
Deputy Collector shall deem it necessary, he may cause the work or any 
portion thereof to be done again. 


58. The Deputy Collector may examine any person on solemn affirmation 

. in regard to the papers produced before him, whether 

ti«9 anTtheir“papers * proprietors, by the amin, or otherwise, and 

shall allow the parties concerned to put any neces- 
sary questions to such person. 

The Deputy Collector shall also allow any proprietor or other person 
interested to examine the papers so produced, and to take a copy of the 
same, and after such examination shall hear any objections which any of the 
pi rsons interested may make in respect of such papers, and shall decide 
whether any, and (if any) which, of the papers as they stand, or with such 
modifications as he may think necessary, shall be accepted as correct for the 
purposes of the partition. 

59. If any proprietor who has been required to produce a rent-roll or 
Power of Deputy Col. statement under section fifty-one, fails to produce 

lector if proprietor fails to the same after the imposition on him of a fine 
file rent-roll. under section one hundred and thirty-seven for thirty 

days, or fails to state to the Deputy Collector the name and address of any 
person under section fifty-three, the Deputy Collector may declare that the 
said proprietor shall, for the purposes of the partition, be bound by such 
rent-roll as the Deputy Collector may adopt as the basis of the partition 
as hereinafter provided, and after such declaration any officer exercising 
autiiority under this Act may refuse to ent<'rtain« any objection which such 
proprietor may make to such rent-roll. 
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60. If any person who has been required to produce a rent-roll or 
Power of Deputy Col- statement under sectioa fifcy-three shall fail to pro- 

lector, if person fails to duce the same after the imposition on him of a fine 
produce rent-roll. under section one hundred and thirty-seven for 

thirty days, the Deputy Collector may declare that the proprietor who may 
have stated the name of such person under section fifty-three shall, for the 
purposes of the partition, be bound by the rent-roll which the Deputy 
Collector may adopt for the basis of the partition as hereinafter provided, 
and after such declaration any officer exercising authority under this Act 
may refuse to entertain any objection which such proprietor may make to 
such rent-roll. 

61. Notwithstanding anything contained in this Act, if it shall appear 

Collector may dispense Deputy Cellector that any measurements, 

with lent-roll, maps, and maps, rent-rolls, or other papers relating to the 
other papers. estate which have been prepared otherwise than for 

the purposes of the partition, or otherwise than for the purposes of this Act, 
afford information sufficiently trustworthy to enable him to effect the parti- 
tion, the Deputy Collector may adopt such information and such papers 
either wholly or in part for the purposes of the partition, and may dispense 
with any rent-rolls, maps, or other papers for which he is authorized to call, 
or which an applicant is required to produce under this Act. 

62. No proprietor or other person, who shall have failed to attend in 

^ , ... person or by agent during the measurement as 

ed to attend shall not be required by the notification published under section 
entitled to object subsc- fifty-five, shall be entitled at any subsequent time 
quently. make any objection to such measurement ; but the 

Collector may admit any objection made by such proprietor or person if he 
think fit, provided that any expense entailed by a local inquiry made in con- 
sequence of such subsequent objection shall be paid entirely by such pro- 
prietor or person. 

63. When the Deputy Collector is finally satisfied that the papers 
Notification of date for before him, whether rent-rolls, measurement papers, 

deciding the mode of*par- maps, or other papers, are sufficient and sufficiently 
correct to be accepted or adopted for the purpi.ses 
of the partition, he shall make an order to that effect, and shall fix p. day 
on which to determine the general arrangement of the partition, and shall 
publish a notification in the manner prescribed by section one hundred 
and thirty-four, calling on all the proprietors to be present on the day so 
fixed, such day being not less than thirtv or more than sixty days after 
the publication of the notification in his office, and shall serve a notice to 
the same effect on each proprietor or his agent. 


• PART VI. 

Of Partition by Amicable Arrangement or by Arbitration. 

64. On the date fixed under the last preceding section, if a petition 
Deputy Collector may that effect signed by all the recorded proprietors 
allow parties to make a shall have been presented, the Deputy Collector 
private partition. allow JBuch proprietors to make a private parti- 

tion of the estate am ongst themselves on the basis of the papers which 

84 
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have been accepted or adopted for the purposes of the partition by the 
Deputy Collector, or may refer the partition to be made by an arbitrator 
or arbitrators on such basis. 

If the proprietors who have elected to make such private parti- 
tion shall fail to make the same within such time as may be fixed by 
the Deputy Collector, the Deputy Collector may refer the partition to 
be made by an arbitrator or arbitrators, or may make the partition 
himself. 

65. Whenever any partition shall have been referred to arbitration, 

the proceedings shall be conducted in accordance 
with the provisions of sections 313 to 326 (both 
' inclusive) of Act VIII of 1859 {an Act for sim'pli- 

fying the procedure of the Court of Civil Judicature not established by 
jkoyal Charter) as far as those provisions are applicable, and except as here- 
in otherwise expressly provided. 

66. The arbitrators shall deliver, within a time to be fixed by the 

Arbitrators to deliver a Deputy Collector, which time may be further ex- 
partition paper. tended by him, a full and complete paper of parti- 

tion, in such form as may be prescribed by the Board for partitions made 
by the Collector or Deputy Collector. 

67. The arbitrators, on delivering the pap er of partition as aforesaid, 

shall be entitled to reasonable fees for their services, 
amount of which shall be fixed, with the ap- 
proval of the Commissioner, by the officer making 
the reference to arbitration, and shall be sonsidered to form part of the cost 
of making the partition. 

68. Every partition made under the provisions of this Part by tbe 

, , , parties, or by arbitrators appointed by them, shall 

thh Part to bS subject to be subject to the approval of the Deputy Collector 
approval of Collector, and to the confirmation of the Collector and the 
revenue orders of the superior revenue authorities ; provided 
»u on les. neither the Deputy Collector nor any other 

authority shall disallow any partition so made on any other ground than 
that of fraud, or that, in the opinion of the Deputy Collector or such other 
authority, the partition cannot be confirmed without .endangering the safety 
of the land revenue. 


Partition^ made under 
this Fart to be subject to 
approval of Collector, 
and superior revenue 
authorities. 


69. Whenever a 

Land revenue to be as- 
sessed by Collector. 

manner prescribed by 

70. If the paper 

In default of delivery 
of partition paper, Collec- 
tor may withdraw case 
from arbitration. 


partition has been made under the provisions of 
this Part, the land revenue shall be assessed by the 
Collector on each separate estate into which the 
parent estate is divided by such partition in the 
section six. 

of partition be not delivered within the time fixed 
by the Deputy Collector, or within any further 
period to which the time may have been extended, 
the Deputy Collector may withdraw the case 
from arbitration and may make the partition him- 
self. 
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PART VII. 


Of the pbocedure from the determination of the general arrange- 
ment OF THE PARTITION BY THE DEPUTY COLLECTOR TO THE APPROVAL 
OF THE PARTITION BY THE COLLECTOR. 

71. If no petition shall have been presented under section sixty-four. 
Procedure when no peti- the Deputy Collector shall, on the date fixed under 

tion presented under section sixty-three, or on any other date to which 
section 64. hearing may have been postponed by a notice 

posted at the office of the Deputy Collector, consult orally each proprietor 
present, and endeavour, as far as possible, with the concurrence of the 
proprietors present, to settle a general arrangement of the partition in 
accordance with the requirements of this Act. 

For this purpose he shall endeavour to obtain from each proprietor an 
acknowledgment of his acceptance of the rent-roll, map, and any other 
papers which have been adopted by the Deputy Collector for the purposes 
of the partition, and shall briefly record the objections of any proprietor 
who still objects to accept such rent-roll, map, or other papers. 

72. If, in consequence of any objections made before the Deputy 
Deputy Collector may Collector has settled the general arrangement of 

postpone settlement of the partition as provided in the last preceding 
^artiSon section, the Deputy Collector considers it necessary 

^ ' to make further inquiry, he may, by notice to the 

recorded proprietors, postpone the settlement of the general arrangement 
of the partition to a date being not less than fifteen days from the service 
of the notice on any proprietor. 

73. If the objections on account of which the said settlement is post- 
Deputy Collector may poned are such that the person making the same 

award compensation for might have made them on an earlier day, the 
attendance to proprietor. Deputy Collector may award to each proprietor, 
who shall have attended in person or by agent in accordance with the notice, 
such sum, not exceeding sixteen rupees, as he shall think fit by way of 
compensation for such attendance. 

The sura so awarded shall be paid by the person making the objections as 
aforesaid, and may be recovered from him in the manner provided by section 
one hundred and thirty-eight. 

74. If the objections have already been enquired into and disposed of, 

^ ^ or are such as not to render necessary any further 

made, Deputy CoWtor to inquiry and postponement, or when any objections 
determine the general ar- which may require further enquiry have been dis- 
rangtment of the partition, posed of, the Deputy Collector shall record an order 
to that effect, and, after hearing what each proprietor present may urge, 
shall hold a proceec^ing determining the general arrangement of the parti- 
tion and the mode in which the parent estate shall be divided, and, in a 
g(eneral way, the position of the lands which shall be assigned to each of the 
separate estates. 

In determining the general arrangement of the partition, the Deputy 
Collector shall be guided by the rules which are laid down in Part VIII, 
and shall direct the partition to be made in the manner which, in his opinion, 
is on the whole most in accordance with such rules, and most equitable 
and moat convenient to all parties concerned. 
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75. The general arrangement of the partition, as determined under 

General arrangement of preceding section, shall be submitted for 

partitioii to be submitted the sanction of the Collector, who shall by notice 
for sanction of Collector. a date for the consideration of the same, not 

being less than fifteen days after the publication of the said notice in his 
office, and after hearing and disposing of any objection which may be 
preferred, shall pass such orders as he may think proper, setting aside, 
amending, or approving the general arrangement made by the Deputy 
Collector. 

76. When the general arrangement has been approved by the Collector, 

^ the Deputy Collector shall proceed to fix the exact 

boundaries. ° boundaries of each separate estate, after considering 

the wishes which the parties may express in respect 
thereof. 

77. When the Deputy Collector shall have so determined the boun- 
Beputy Collector to daries, he shall cause to be drawn up a paper of 

draw up paper of parti- partition specifying in detail the villages and lands 
tion and map. which he has included in each of the separate estates, 

the rental thereof, with any other assets of each separate estate, the name 
or names of the recorded proprietor or proprietors of each separate estate, 
any stipulations which may have been made regarding places of worship, 
tanks, or other matters as mentioned in Part VIII, and the amount of land 
revenue to be assessed on each separate estate ; he shall also prepare a map 
showing the lands which fall within each separate estate and the boundaries 
thereof, unless the preparation of such map shall be dispensed with by 
special permission of the Collector. 

78. The Deputy Collector shall submit the partition paper and map 

as aforesaid and all other papers of the partition to 
mU pSrs to ’(SuectoV”'"' Collector with a full report of the proceedings 

taken, the reasons which influenced the Deputy 
Collector in selecting tjie lands included in each separate estate, the 
nature of the accounts upon which , the apportionment of the land reve- 
nue assessed thereou has been based, and all other particulars material 
to the case. 

Deputy Collector to pre- 79. The Deputy Collector shall at the same time 
pare extracts of partition cause to be prepared a separate extract of the 
papers for each proprietor, portion of the partition paper which relates to each 
separate estate, 

and shall cause to be tendered to any recorded proprietor of a separate 
estate, or any authorized agent of such proprietor, who may be in attend- 
ance at the Deputy Collector’s office, the extract which relates to such 
separate estate ; 

and the Deputy Collector shall publish a notice at his office calling 
upon every proprietor to whom or to whose agent an extract from the par- 
tition paper has not been tendered as above mentioned, to take out of the 
Deputy Collector’s office the extract of the portion of the partition paper 
relating to his separate estate. 

If the circumstances of the partition so require, an extract of the 
map prepared by the Deputy Collector, or a copy of such map, shall be 
apiiexe4 to every separate extract from the partition paper herein men- 
tioned 
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80. On receipt of the papers and report mentioned in section seventy- 
On receipt of papers eight, the Collector shall cause a notification to be 
and report Collector to published in the manner prescribed by section one 
publish notification. hundred and thirty-four fixing a date, not being 

less than six weeks from the date of the publication of such notification on 
the parent estate, on which he will proceed to take up the case, and to con- 
sider any representations and objections which may be preferred in respect 
of the partition made by the Deputy Collector, and calling on all par- 
ties concerned who may wish to do so, to inspect the papers at his office 
before such date, and to take copies of any such papers as they may re- 
quire. 

The Collector shall also cause a notice to the same effect to be served 
on each of the recorded proprietors. 


81. On the date so fixed, or on any other date to which the hearing 
may have been postponed, the Collector shall take 
thereupon^^ Collector consideration the papers as laid before him, and 

after calling for any further information which he 
may deem necessary, and disposing of any objections which shall be made to 


the proposed partition and allotment of land revenue, may approve the 
partition as made by the Deputy Collector with such amendments as he 
may think proper, or return it for amendment to the Deputy Collector who 
made it, or to another Deputy Collector, or make a fresh partition himself. 


The Collector may return the said pa'pers for amendment or enquiry as 
often as he may think fit. 


82. No proprietor who shall have failed to appear before the Deputy 
Proprietor when not Collector in person or by agent on any date fixed 

entitled to make subsc- for the arrangement of the partition under section 
queut objection. sixty-three or section seventy-two, and no proprietor 

who shall have failed so to appear before the Collector on any date fixed 
under either of the two last preceding sections, shall be entitled, at any sub- 
sequent time, to make any objection to the orders which may be passed on 
such dates respectively. 

83. When the Collector approves the partition made by the Deput y 
Collector may cause a Collector with amendments, he may cause a fresh 

fresh partition paper and partition paper and map to be prepared, or may 
map to be prepared. cause the amendments made by him to be noted on 

the paper and map submitted by the Deputy Collector, 

When the Cnllector makes a fresh partition himself, he shall cause a 
fresh partition paper and map to be prepared. 


84}. Whenever the Collector shall have approved a partition (whether 
Procedure when Collec- with or without amendments], he shall cause a 
tor approves of a partition notice to be served on each of the recorded pro- 
without amendment. . prietors that the papers will be submitted at once 

for confirmation of the partition by the Commissioner, and that any appeals 
or objections must be presented to the Commissioner, or to the Collector 
for transmission to the Commissioner, within thirty days of the date of the 
service of the said notice, or, if the Collector has approved the partition 
with amendments, and the notice requires the proprietor to produce the 
extracts of any partition in order that amendments may be noted thereon, 
or to take out a fresh extract from the partition paper, as provided in the 
next succeeding section; then within six weeks of such date. 
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85. Whenever the Collector shall have approved a partition with 
Procedure when Collec- amendments, and shall, under section eighty-three. 


tor approves partition paper 
with amendments. 


have caused such amendmeuts to be noted on the 
partition paper and map submitted by the Deputy 
Collector, the notice to be served on each of the recorded proprietors under 
the last preceding section shall, in the case of every such proprietor whose 
separate estate is affected by such amendment, in addition to the particu- 
lars mentioned in the said section, require such proprietor to produce before 
the Collector, within fifteen days of the service of such notice, the extract 
from the paper of partition which has been prepared, and any map relating 
to his separate estate which may have been prepared, under section seventy- 
nine, in order that the amendments made by the Collector in the partition 
may be noted thereon ; and such amendments shall be noted thereon by the 
Collector accordingly, and stich extract and map shall be returned to the 
proprietor who produced them. 

Whenever the Collector shall have caused, under section eighty-three, 
a new partition paper and map to be prepared, he shall order separate ex- 
tracts from the portions of the partition paper which relate to each separate 
estate, and maps, if necessary, to be prepared as required by section seven- 
ty-nine, and in such case the notice served under the last preceding section 
shall, in addition to the particulars mentioned in that section, declare the 
extracts and maps which were furnished or offered to proprietors under 
section seventy-nine to be cancelled, and shall require the recorded proprie- 
tors to take out of the Collector’s office such extracts and maps relating to 
their respective separate estates. 

86. As soon as practicable after the issue of the 
notice under section eighty-four, the Collector shall 
forward to the Commissioner all papers relating to 
the partition as approved or as made by the Collector. 


Papers to be forwarded 
to Commissioner. 


PART VIII 

Of the General Principles on which Partitions shall be made. 

Rules applicable to the partition of lands which are held by the proprietors 

in common tenancy. 

87. Each separate estate shall be made as compact as is compatible 
Estates formed in course with the primary object of making an equitable 
of partition to be as com- partition among the proprietors, and with the other 
pact as possible. provisions of this Part, but no partition made or 

approved by a Collector shall be set aside on the ground only that the 
separate estates are not compact. 

88. In selecting the villages or lands to be as- 
mlitog p««. s^g**®*^ to oach separate estate formed out of a 
tiona parent estate which has been held in common 

tenancy, the Collector shall take into consideration 
the advantages or disadvantages arising from situation ; 
the vicinity of roads, railways, navigable rivers, or canals ; 
the nature and quality of the soil and produce ; 
the quantity of cultivable and uncultivable waste land ; 
the facilities for irrigation; 
the state of the embankments and water-courses ; 
liability to aeetetion and dilavion, 

and any other circumstances affecting the value of the lands. 
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89. If a dwelling-house belonging to one proprietor is situated on any 
when dwelling. which it may be necessary to include in the sepa- 


Rule 

house belonging to one 
proprietor is situated on 
ground to be allotted to 
another proprietor. 


rate estate of another proprietor, the owner of such 
house may retain occupation thereof with the offices, 
buildings, and grounds immediately attached there- 
to, upon agreeing to pay rent for the land occupied 
by such dwelling-house, offices, buildings, and grounds to the proprietor of 
the separate estate in which such land is included. 

The limits of the land so occupied and the rent to be paid for it in 
perpetuity shall be fixed by the Deputy Collector, and shall be stated in the 
paper of partition. 

In every such case a defined pathway shall, as far as possible, be secured 
to the owner of the house, leading from his house to some portion of the 
separate estate allotted to him. 

90. Whenever the Deputy Collector shall think fit, he may apply the 

Rule ooutained in last contained in the last preceding section to 

preceding section may be gardens, to orchards of trees to land planted with 
applied to gardens, or* bamboos, and to any other lands which in his opinion 
® are of special value to the proprietor in whose occu- 

pation they are found to be, in consequence of improvements made by such 
proprietor or of the particular use to which such lands are put, 

91. The rent fixed in perpetuity on any land by the Deputy Collector 

1 uodcr cithcr of the two last preceding sections shall 
Calculataou of rental. considered to be the rental of such land for the 

purposes of the partition. 

92. Whenever the dwelling-house of one proprietor, with the offices, 

vi^r. 4 . j buildings, and grounds immediately attached there- 

Rent may be red^med. 

of another proprietor, and the annual rent to be paid iu perpetuity in respect 
of the land occupied thereby shall have been fixed by the Deputy Collector 
and stated in the paper of partition, the proprietor whose dwelling-house, 
offices, buildings, and grounds have been included as aforesaid may apply to 
the Deputy Collector.for permission to redeem the annual rent so fixed, and 
the Deputy Collector shall give such permission, unless he shall be of 
opinion that such redemption would endanger the safety of the land revenue 
for the payment of which the separate estate in which such dwelling-house, 
offices, buildings, and grounds have been included will be liable. 


93. If the Deputy Collector shall see on such reasons to refuse his 
Deputy Collector to cer- permission to the redemption being made, he shall 

tify amount payable in re- certify the amount payable by such proprietor Jin 
demption of rent. redemption of such annual rent; and such amount 

shall be calculated and fixed by the Deputy Collector at ten per centum 
above the sum which would be required to purchase, at the market prices 
then prevailing, so mucl| stock of the Government loan which was last issued 
as would yield an annual amount of interest equal to the annual land rent 
fixed by the Deputy Collector under section eighty-nine. 

94. The proprietor desiring to redeem the rent as aforesaid, may pay 
But not after possession to the Deputy Collector the amount so certified at 

of separate estates has any time before possession is given to the several 
been given. proprietors of the separate estates allotted to each, 

as provided in section one hundred and twenty-three, but not after such 
possession has been given. 
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95. Oq receipt of such payment, the Deputy Collector shall give notice 
Notice of payment to be ^0 proprietor in whose separate estate such land 

given, and land to be held is situated that such payment has been made, and 
that the sum will be paid to him or to his autho- 
rized agent on application ; and that from the date on which possession as 
aforesaid may be given, the proprietor who has redeemed the rent of such 
land will be entitled to hold such land as a rent-free tenure secured against 
the proprietor of the estate and against any auction purchaser at a sale for 
arrears of revenue, including the Government ; and from such date the lands 
shall be so held as a rent-free tenure. 

96. The Deputy Collector shall at the same time also give notice to the 

Collector of the district of the creation of such 
fr^^te^ure t®“ure ; and the Collector of the district shall there- 

upon cause such tenure to be specially registered in 
the manner provided by section 42 of Act XI of 1859, or by any similar law 
for the time being in force. 


Lots may be drawn for 
equal shares. 


97. When two or more of the separate estates shall consist of the same 
proportions of the parent estate, the Deputy Collec- 
tor may, if he thinks proper, direct the parties enti- 
tled thereto respectively to draw lots in his presence 
for the equal separate estates which have been formed by assignment of 
lands, unless the recorded proprietors of the equal shares shall agree among 
themselves as to the allotment or the equal separate estates and shall 
present a petition to that effect; or unless for any other reason the Deputy 
Collector shall, with the sanction of the Collector, think proper to assign the 
equal separate estates to the proprietors of the equal shares without causing 
lots to be drawn. 


98. When the aggregate of two or more shares equals one other share* 
Order and method of aggregate of two or more other shares, 

drawing lots when aggre- the Deputy Collector, with the sanction of the Col- 
gate of two or more shades lector, may cause such agorreefate shares to be treat- 
equals one other share. ^ 4.U f J a. • • I 

ed as one snare tor the purpose of determining by 

lots as aforesaid ‘which portion of the parent estate shall be assigned to each 
proprietor as his separate estate : 

and may decide which shares shall be formed into one aggregate share 
for the purpose of causing such lots to be drawn ; 

and may cause lots to be drawn in like manner as often as he shall 
think proper for such purpose. 

And after lots shall have been drawn once (or more than once if neces- 
sary) as aforesaid, the Deputy Collector shall proceed to divide the portion 
of the parent estate which has fallen by lot to each aggregate share, among 
the proprietors of the different shares which were formed into such aggregate 
share for the purpose of drawing lots, and shall assign to every such pro- 
prietor his separate estate wirhin such portion in such position as the 
Deputy Collector may think proper. 

Provided that lots shall in no case be drawn until after full opportunity 
shall have been given to the proprietors to advance their objections in respect 
o£the papers accepted as the basis of the partition and in respect of 
the assets of the different lands as stated in such papers, and until 
my such • objections which noay have been made shall have been dis- 
jposed of. 
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Illustrations, 

I. — The partition of a parent estate is being made into the following shares : — 

8 annas. 

4 annas. 

3 annas. 

1 anna. 

For the purposes of drawing lots, the 4 annas, 3 annas, and 1 anna share may 
be taken together, and considered to be an aggregate 8 annas share. 

The Deputy Collector will divide the parent estate into two halves of equal 
value, and will then cause lots to be drawn, in order to determine which of the two 
halves shall be assigned to the proprietor of the integral 8 annas share, and which shall 
be divided among the proprietors of the 4 annas, 3 annas, and 1 anna shares. 

Subsequently, if necessary, the Deputy Collector may again cause lots to be 
drawn by the proprietor of the 4 annas share on the one hand, and the proprietors 
of the aggregate share made up by taking together the 3 annas share and the 1 anna 
share. 

II. — The partition is being made of a parent estate into the following shares : — 

6 annas. 

4 annas. 

3 annas. 

2 annas. 

1 anna. 

Two tracts in the estate may first be marked off, the value of each being equivalent 
to a 6 annas share, and then, for the purpose of drawing lots in respect of the assign- 
ment of these two tracts, the 4 annas share and the 2 annas share may be taken 
together as an aggregate 6 annas share, and lots may be drawn between the proprietor 
of the aggregate 6 annas share so formed on the one hand, and tlie proprietor of the 
integral 6 annas share on the other. 

One of the two 6 annas tracts having thus been finally assigned to the pro- 
prietor of the integral 6 annas share, the Deputy Collector will proceed to assign 
the rest of the estate among the remaining sharers, and he may again, for the purpose 
of causing lots to be drawn, mark off two tracts, the valu^of each of which shall be 
equivalent to 5 annas of the parent estate, and may cause lots to be drawn for these 
two tracts between the proprietors of the 4 annas share and the 1 anna share taken 
together as an aggregate 5 annas share on the one hand, and the proprietors of the 
3 annas share and the 2 annas share taken together as another 5 annas share on 
the other. 

Finally, their separate estates will be assigned to the proprietor of the 4 annas 
share and of the 1 anna share respectively, within the tract which fell to them jointly 
by lot ; and their separate estates will be assigned to the proprietors of the 3 annas 
share and of the 2 annas share respectively within the tract which fell to them jointly 
by lot. 

Collector may, by a notice served as provided in 
section one hundred and thirty-five, require any 
proprietor in respect of whose share lots are to be 
drawn as provided in either of the two last preced- 
ing sections, to attend at the ofifice of the Deputy 
OoUector in person or by authorized agent at a tictie to be fixed by the 
Deputy Collector for the purpose of drawing lots ; 

.and may similarly require the proprietors of any shares which he "may 
have ordered to be formed into an aggregate diare for the purpose of draw- 
ling lots, jointly to appoint an agent to draw lots on their joint -behalf ; and 
if at the time fixed for drawing such lots such proprietors have Jailed to 

85 


99. The Deputy 

Deputy Collector may re- 
quire proprietors to attend, 
or appoint agent for the 
purpose of drawing lota 
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agree to any such joint appointment, or shall fail to cause the attendance 
of *B,n agent authorized to act jointly for all such proprietors, all such pro- 
prietors shall be deemed to have failed to comply with the Deputy Col- 
lector’s requisition. 

100. Whenever any proprietor or proprietors shall have failed to 
In default Deputy Col- comply with a requisition of the Deputy Collector 

lector may appoint a per under the last preceding section, the Deputy Col- 
eon to draw lots. lector may appoint a person to draw lots on behalf 

of such proprietor or proprietors. 

Rules applicable to the foliation into separate estates of lands which are 
held by proprietors in severalty. 

101. Whenever in any parent estate a division of the lands thereof 

Jttot may be pnvate arrangement of the pro- 

presented lor partition prietors of such estate, and m accordance with such 
Moording to private divi- arrangement each proprietor is in possession of 
separate lands held in severalty as representing his 
interest in such parent estate, the joint application presented to the Collec- 
tor by all the recorded proprietors of such estate as required by section twelve 
may be to the effect that a partition of such estate be made by assigning to 
each proprietor or to two or more proprietors jointly as his or their seoarate 
estate, the lands of which they are in separate possession in accordance with 
such arrangement, and also that each separate estate so formed be made 
liable for such portion of the entire land revenue of the parent estate as was 
paid by the proprietor or proprietors thereof under the private arrangement 
aforesaid. 

102. The Deputy Collector who is appointed to carry out the partition 
Partition according to accordance with such apphcdtion shall satisfy 

private division to be re himself that the assets of each separate estate which 
ferred to Collector. it IS proposed to form are suflScient to secure the 

payment of the annual amount of land revenue for which it is proposed to 
make such separate estate liable , and if the Deputy Collector be satisfied 
that in this respect, and with reference to all the circumstances of the case, 
the partition of the lands and the assessment of the revenue thereon may 
be made in the manner proposed without endangering the sa^’ety of the 
revenue, the Deputy Collector shall submit the case with his opinion thereon, 
and the reasons on which such opinion is founded, to the Collector, who may 
admit or reject the said application. 

103. If the Collector admits the said application, such admission shall 

* o 11 » deemed to be the Collector’s approval of the 

apprcwri. *** Collectors general arrangement of the partition as provided 
in section seventy-five, and the Deputy Collector 
shall proceed to complete the partition accordingly. 

104. If the Deputy Collector, who is appointed to carry out the 

partition in accordance with a joint application 
PM^tion may be section one hundred and one, is not satisfied 

that the partition of the lands and the assessment oT 
the revenue payable thereon can be made in the manner proposed without 
endangering the safety of the public revenue, or if the Collector rejects the 
application for such partition, the Deputy Collector shall refuse to make 
Ae mmcn 


Effect 

approval. 


Such paiiition may be 
refused. 
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105; Whenever the proprietors of an estate are, in accordance with a 
private arrangement as aforesaid, respectively in 
printed for ‘pa^tton of possession of separate lands held in severalty as 
land in accordance with representing their respective interests in the estate, 
private division with pro- the joint application presented to the Collector by 
pubUc^reve^ef recorded proprietors of the estate, as required 

by section'itwelve, may be to the effect that a parti- 
tion of such estate be made by assigning to each proprietor, or to two or more 
proprietors jointly, as his or their separate estate, the lands of which they 
are in possession in accordance with such arrangement, and that the land 
revenue for which the parent estate is liable may be apportioned among the 
separate estates so formed in accordance with the provisions of section 
six. 

A joint application under this section may be made notwithstanding 
that a joint application under section one hundred and one has been refused 
in respect of the same estate. 

106. Whenever the Deptity Collector who is appointed to carry out a 
Lands of which each pro- partition shall find that in accordance with a private 
prietor is in possession to arrangement made by the proprietors of an estate, 
be allotted to him. proprietors respectively, or any . of the pro- 

prietors, are in possession of separate lands held in severalty as representing 
portions only of their respective interests in the parent estate, while other 
lands of the parent estate are held in common tenancy between such proprie- 
tors, a joint application as mentioned in section twelve shall not be necessary 
to authorize the Collector to make a partition of the estate, but the Deputy 
Collector shall allot to the separate estate of each proprietor the lands of 
which such proprietor is found to be in possession in severalty in accordance 
with such private arrangement. 

Lands held in the occupation of the several proprietors of an estate 
as sir, khamar, or nij jote, or under any other similar denomination, shall 
not be deemed to be lands held in severalty as representing portions of 
their respective interests in the parent estate within the meaning of this 
section, which applies only to cases in which there has been a bomA Jid& 
division, by private arrangement among the proprietors, of lands held bj 
tenants. 

Collector may cause 1^7. Notwithstanding anything contained in the 
transfer of lands agreed last preceding section, the Collector may cause 
to by parties. any transfer of lands agreed to by the parties to be 

made from the possession of one proprietor to that of another. 

Rules applicable both to lands held in common tenancy and to lands 

held in severalty. 

108. Places of worship, burning grounds, and burial grounds which 
have been held in common previous to the partition 
places of wor- estate, and lands of which the proceeds have 

been assigned by the proprietors jointly for religious, 
charitable, or public purposes, shall continue to be held in common, unless 
the proprietors shall otherwise agree amongst themselves, in which case 
they shall state in writing the agreement into which they have entered, and 
the Deputy Collector shall enter a note of the agreement in the paper o£ 
partition. 
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Rule as to tanks, wells, 109* Tanks, wells, water-courses, and embank- 
water-courses, and embank- ments shall be considered as attached to the land 
for the benefit of which they were originally made. 

In cases in which, from the extent, situation, or construction of such 
works it shall be found necessary that they should remain the joint property 
of the proprietors of two or more of the separate estates, the paper of 
partition shall specify, as far as the circumstances may admit, the extent 
to which the proprietors of each of such estates may make use of the same, 
and the proportion (rf the charges for repairs to be borne by them 
respectively. 

110. Whenever the Deputy Collector shall find in the parent estate 
lands which are actually held rent-free (whether 
to^e'^divided the proprietors of the estate do or do not claim a 

right to receive rent from such lands), the Deputy 
Collector shall make no division or assignment of such lands among the 
separate estates, but shall specify in the partition papers and proceedings 
that such lands are left appertaining jointly to all the separate estates 
which are formed out of the parent estate, in the proportion which each 
separate estate bears to the parent estate. 

Provided that such lands or any of them may be allotted among the 
different separate estates with the consent of all the recorded proprietors 
of the parent estate, but not otherwise. 


111. Whenever the Deputy Collector shall find in the parent estate 
any lands which are held at a fixed rent on a patni 
Rule a« to permanent in- other permanent intermediate tenure falling 
ime la e enures. within Exception 2 or Exception 3 of section seven, 

the Deputy Collector may either. 

(1) assign the lands which are held on such tenure and the assets 
thereof entirely to one or more of the separate estates, the rental being 
calculated as provided in Exception 2 or in Exception 3 (as the case may be ; 
of section seven ; or 


(2) leave such lands unassigned to any separate estate, and specify in 
the partition paper and proceedings that the lands are left appertaining 
jointly to all the separate estates which are formed out of the parent 
estate in the proportion which each separate estate bears to the parent 
estate. In the event of such lands being so left undivided, the Deputy 
Collector shall assign to each separate estate such share of the rental of 
the tenure as shall bear the same proportion to the entire rental of the 
tenure, as the separate estate bears to the parent estate. 

In dealing with a tenure under this section, the Deputy Collector 
shall take into consideration the extent of the lands comprised in the tenure, 
and all other circumstances of the case. 


il2. Whenever any lands are held in common between the proprie- 

T j V ij • tors of two or more estates, one of which is under 

Lands held in common . . . , • • r 

between the proprietors of partition in accordance with the provisions of this 

two or more estates how Act, the Deputy Collector shall first allot to the 
to be dealt with. estate under partition a portion of such common 

lands of which the assets are in proportion to the interest which the pro- 
prietors of such estate bold in the said common lands; and all the 
firovisimis of this Act in respect of the allotment between the shareholders 
in one estate, of lands which are held jointly by such shareholders, sbfhlli 
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as far as possible, apply to the allotment of the proportionate share of 
such common lands to the estate under partition ; 

and, in respect of the service of notices, hearing of objections, and all 
other procedure in view to such allotment, the proprietors of the estate 
under partition, and the proprietors of all other estates who have an 
interest in the said common lands, shall be deemed to be joint pro- 
prietors of a parent estate consisting only of the lands so held in 
common. 

Provided that all expenses of any division of lands so held in common 
.between the proprietors of two or more estates shall be deemed to be 
expenses of making the partition of the estate which is under partition, 
and shall be leviable as provided by this Act from the proprietors of such 
estate, and the proprietors of any other estate having an interest in such 
lands shall not be required to bear any portion of such expenses. 


113. Notwithstanding anything contained in the last preceding section, 
Proprietors of other shall appear to the Commissioner, on the 

estates may be required to report of the Collector or Otherwise, that the pro- 
pay a portion of expenses ceedings for such division have been unnecessarily 
of partition. delayed, and the cost of such division enhanced by 

obstacles vexatiously put in the way of the completion of such division by 
any proprietor of any estate other than that under partition, or by want 
of due diligence on the part of any such proprietor in carrying out any 
requisition made upon him, the Commissioner may direct that such sum 
as he shall think fit shall be levied from every such proprietor who is res- 
ponsible for such delay or additional cost, and every sum so levied shall be 
taken in diminution of the amount payable by the proprietors of the estate 
under partition as costs of such partition. 


114. The allotment to the estate under partition of the proportionate 
Allotment of lands held share^ of the lands so held in common shall be 

in common to be sane- Submitted for the approval of the Collector, who 
tioned by Collector. confirm, amend, or reject the same, and in 

the case of rejection, may make or direct to be made another allot- 
ment. 

115. As soon as the allotment to the estate under partition of a 
The portion of such proportionate share of the said lands shall hare 

common lands assigned been approved by the Collector, the lands so allotted 
to estate under partition shall be dealt with in every respect as if they were 
how to be dealt with. commou tenancy by such of the proprietors 

of the estate under partition as were found to hold interests in the 
common lands. 


116. If a dispute or doubt shall be found to exist as to whether any 

Procedure when dispute P®’’* ®state, the Deputy 

exists as to whether any Collector shall enquire into the fact Of the possession, 
lands form part of th% and shall report his conclusions, with the reasons 
parent estate. thereof, to the Collector ; whereupon 

the Collector may (whether the possession of disputed lands is with the 
proprietors of the parent estate or otherwise) order that the partition be 
struck off the file, and in that case no application for a partition of the said 
estate shall be admitted until the applicant can show that the dispute or 
doubt has been decided by a Court of competent jurisdiction, or has been 
amicably settled ; 
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or if the Collector shall fiod that possession of the disputed lands is with 
Procedure when Collec- proprietors of the parent estate, and if it shall 
tor thinks that lands be- appear to him that the claim of the other parties 
long to parent estate. right in such lands is untenable, he may 

order that the partition shall proceed, and that the disputed lands be treated 
as part of the estate under partition. 

Provided that no partition shall be made under this section, if such 
partition would involve the assignment to any separate estate of such a 
quantity of the disputed land that the removal of such land from such estate 
would, in the opinion of the Collector, endanger the safety of the land 
revenue for which such estate would be liable after the partition. 

117. If after a partition has been completed in accordance with an 
order passed by the Collector under clause three of 
the last preceding section, the proprietor of any 
separate estate shall be dispossessed by a decree of 
a court of competent jurisdiction of any lands which 
may have been assigned to his estate by the 
partition, such proprietor shall not be entitled to claim any modification of 
the partition (which shall hold good), but shall be entitled to recover from 
the proprietors of the other separate estates formed by the partition such 
compensation as may be fair and equitable, having regard to the reduction 
in the proportionate value of his separate estate winch is caused by such 
dispossession ; 

and such compensation may be recovered in a court of competent 
jurisdiction from the proprietors of those separate estates on which a pro- 
portionate share of the total loss caused by the order of dispossession 
does not fall. 


Procedure when parti- 
tion oompleted and pro- 
prietor of an estate dia- 
poBBeased by order of a 
competent court. 


PART IX. 

Of the PROCEDtJRE BEFORE THE COMMISSIONER UP TO THE COMPLETION 

OF THE PARTITION. 

If no appeal presented, If appeal or objection shall be presented 

Commissioner may consi- within the time allowed by section eighty-four, the 
der the case without issue Commissioner may proceed to consider the case 
® without issue of any notice, and may confirm the 

partition made by the Collector. 

119. If it shall appear to the Commissioner that the proceedings of 

the Collector should be amended, or if a petition of 
day case. * appeal or an objection shall have been presented 
within the time allowed by section eighty-four, the 
Commissioner shall fix a day for hearing and disposing of the case, and shall 
cause a notification of the same to be published and a notice of the same to 
be posted up in his own office. 

120. On the day so fixed, which shall not be less than thirty days 

Commissioner to cun- Softer the publication of the said notification at the 

firm, amend, or return office of the Collector, or on any subsequent day to 
peution. which the hearing of the case may extend, or on 

any subsequent day to which the hearing may have been postponed by a 
notice published iu his own office, the Commissioner shall, after hearing 
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and disposing of all objections, and calling for any further information 
which may be necessary, either confirm the partition as made by the Col- 
lector or amend the same, or return the papers of the partition to the 
Collector for any changes the Commissioner may think proper to be made. 


If the partition is returned to the Collector for amendment, the Collec- 
tor shall proceed to make th ‘ said amendments or to cause them to be made 
in the same manner as if he had himself passed such orders on a partition 
submitted to him for approval by a Deputy Collector. 

121. The Commissioner may, before confirming a partition, return the 
papers for amendment or inquiry as often as he shall 
think fit, and as often as he shall so return them, 
the procedure prescribed in the three last preceding 
sections shall be followed. 


Commissioner may re- 
turn papers for amendment 
or inquiry. 


122. After the expiration of not less than sixty days from the date of 
„ , u o 11 * the order of the Commissioner confirming a parti- 

on receipt of order of tion, or, if an appeal has been preferred to the 
Commissioner or of Board Board, or if any proceedings in respect of the parti- 
of Revenue on appeal. pending before the Board, then on receipt of 

the final order of the Board determining that the partition as sanctioned by 
the Commissioner shall not be disturbed, the Collector shall cause to be pub- 
lished in his office, and in some conspicuous place in each of the estates 
separately constituted by such order, a notice that the partition has been 
finally confirmed as it was sanctioned by the Commissioner, or with any 
amendments or alterations, as the case may be. 

If the partition as finally sanctioned involves any amendments which 
may conveniently be made on the extracts of the partition paper and on any 
maps which have been prep-^red and delivered or offered by notice to the 
recorded proprietors as required by section seventy-nine or section eighty- 
five, the Collector shall cause a notice to be served on every recorded pro- 
prietor whose estate is affected by such amendments requiring him to 
produce such extracts and maps in order that sucji amendments may be 
noted on them ; 


and if the alterations made in the partition as finally sanctioned be 
such as to make it desirable to prepare fresh extracts and maps as aforesaid, 
the Collector shall cause such fresh extracts and maps to be prepared ; and 
shall cause a notice to be served on each proprietor declaring the extract 
and map which was furnished or offered to him under section seventy-nine 
or section eighty-five, as the case may be, to be cancelled, and requiring him 
to take out of the Collectors office the fresh extract and map which have 
been prepared. 

123. The Collector shall then proceed to give the several proprietors 
Procedure as to giving possession of the separate esta tes allotted to each, 
possession of separate and, if necessary, may require the assistance of the 
estates. , Magistrate in giving such possession ; 

and shall cause to be served on every recorded proprietor of a separate 
estate a notice informing him that from the date specified in such notice the 
separate estate assigned to him (as described in the extract from the parti- 
tion paper prepared and delivered or offered to him under section seventy- 
nine, section eighty-five, or the last preceding section, as the case may be) 
will be deemed to be separated from the parent estate, and to be separately 
liable for the amount of land revenue specified in such notice, and calling upon 
him to enter into a separate engagement tor the payment of such revenue. 
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124. The date specified in such notice, shall not be more than three 
months after the proprietors have been put in pos- 
s^tion session of their respective separate estates as herein 
provided. 


125. From the date specified in such notice, each separate estate shall 
Bach separate estate to be borne on the revenue roll and General Register 

be borne on the revenue of the Collector as a distinct estate separately liable 
roll as separately liable for for the amount of land revenue assessed upon it un- 
revenue assesse upon it. sha\\ be SO liable, whether the 

proprietor have executed an agreement for the payment of the amount of 
land revenue so assessed upon the said estate, or whether he shall have 
failed to execute such agreement. 

126. The Collector may direct the construction of such boundary 
Collector may direct the marks as he may think proper to distinguish the 

construction of boundary lands of each separate estate and the cost of such 
boundary marks shall be deemed to be expenses of 
the partition. 


Boundary marks erected under this Act shall be assigned to zemindars, 
or to zemindars jointly with tenure- holders, for preservation, as provided in 
the second clause of section 29 of “ The Bengal Survey Act, 1875,” and 
after they have been so assigned, the provisions of sections 19, 20, and 52 
to 57 (both inclusive) of the said Act shall apply to such boundary marks. 


PART X. 


Miscellaneous. 


127. The Deputy Collector, with the consent of all the parties con- 
cerned, may refer to arbitration any point arising 

^ in the course of a partition ; and the provisions of 
sections sixty-five and sixty-seven shall, as far as 
possible, be applicable to such references. 

128. If any proprietor of an estate held in common tenancy and 

• f u brought under partition in accordance with the 
has a^tSiure.^ ^ ^ provisions of this Act shall have given his share or 

a portion of it in patni or other tenure or lease, 
such tenure or lease shall hold good, as regards the lands finally allotted to 
the share of the lessor, and only as to such lands. 


Any point may oc 
ferred to arbitration. 


Illustrations. 

I. — ^A, the proprietor of a quarter share in joint undivided estate held in commoii 
tenancy, gives to B a patni tenure of the whole of his interest in the estate, entitling 
B, as long as such estate is held in common tenancy, to collect one-fourth of the 
rent payable by every ryot on the estate ; 

Partition of the said estate is made under this Act, and certain specific lands 
are assigned to A as his separate estate ; 

B will become patnidar of the entire separate estate which has been assigned 
to A, and will be entitled to collect the whole of the rents from the ryots on that estate^ 
y II.-— A, the proprietor of a quarter share in a joint undivided estate held in 

tenancy, gives to B a patni of one-half of his share in the estate, entitling 
B, ns loa^ such estate is held in common tenancy, to collect one^ighUi of the 
wiMt puyftkle by every ryot on the estate ; 
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Partition of the estate is made under the Act, and certain specific lands are 
assigned to A as his separate estate ; 

B will become patnidar of one-half of A’s separate estate, and will hold his 
patni in common tenancy with the half of A’s interest which A has not given in 
patni, so that B will be entitled to collect one-half of the rent payable by every ryot 
on A’s estate, and A will be entitled to collect the other half. 


129. If two or more estates shall come into the possession of one 

proprietor or of the same body of proprietors, 
united such proprietor or body of proprietors, after being 

recorded as proprietors, may apply to have such 
estates united, and to bold them as a single estate. 

130. Such application shall be made in writing to the Collector, and 

Application for such Collector shalb not less than thirty days after 

union how to be made, and the issue of a notification of siich application (pro- 
how to he dealt with. vided he see no objection), comply with the same, 

and cause the necessary entries to be made in the records of his office, and 
shall report the case to the Commissioner. 

131. Whenever any separate estate created under this Act shall fall 
Cause of sale of a sepa- arrear SO as to require a sale of the land for the 

rate estate for arrears to discharge of the arrear at any period within twelve 
be ascertained. years of the date of the confirmation of the parti- 

tion, the Collector shall, if possible, ascertain the cause of the estate having 
fallen into arrear, and shall enquire whether such arrear has been caused by 
any fraudulent or erroneous allotment of the assessment or assignment of lands 
at the time of the partition , and shall make a report upon the case to the 
Commissioner for such action as the Commissioner may think proper. 


132. If it shall be proved to the satisfaction of the Lieutenant-Go- 

m certain cases Lieute- ^*0“ the 

nant-Governor may order date of the final confirmation of a partition by the 
a new allotment of the Commissioner or by the Board, as the case may be, 
land revenue. through any fraud or. error at the- time of 

making the partition the assets of the lands assigned to any separate estate 
were not in proportion to the amount of land revenue for which such estate 
was made liable, or that the amount of land revenue assessed on any 
separate estate was not in proportion to the assets of the lands assigned to 
such estate, the Lieutenant-Governor may order a new allotment of the 
land revenue upon the separate estates in accordance with the principles 
prescribed in this Act, on an estimate of the assets of each such estate 
as they stood at the time of the partition, such estimate being made on such 
evidence and information as may be procurable respecting the same. 


133. Whenever the Lieutenant-Governor shall pass an order for the re- 
Under-assessed estates allotment of the land revenue on any separate 
to make refund to over- estate under the last preceding section, the 
assessed estates. • Lieutenant-Governor may direct that the proprietors 

whose estates are found to have been under-assessed shall, for each year 
during which they have held possession of the separate estates, be required 
to pay to the recorded proprietors of the estates which have been over- 
assessed, a sum equal to the annual amount in which the latter shall be 
found to have been over-assessed, and in default of payment the amount 
shall be leviable as provided in section one hundred and thirty-eight. 

No order passed by the Lieutenant-Governor under this section shall be 
liable to be contested in any Court. 


86 
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134?. Every notification required to be published in and by this Act 
shall, unless it is otherwise specially directed, be 
tionfundeJThiJ'Acr published by posting up copies of the same at the 

office of the Collector, and of the Deputy Collector 
who is making or has made the partition, at the m^l cutcherry or m^l cut- 
cherries (if any) of the proprietors of the parent estate, and at one or more of 
the principal villages on the said estate. 


Service of notice. ^y Act required to 

be served on any person may be served — 

(1) by delivering the same to the person to whom it is directed, or, on 
failure of such service, by posting the same on some conspicuous part of the 
house in which the said person usually resides, 

or by delivering the said notice to a general agent of the person to 
whom such notice is directed, or to any person who has been appointed in 
that behalf, or who has been appointed an agent of the person to whom the 
notice is directed for the general purposes of any partition under this Act ; or 

(2) by sending registered letter containing such notice directed to the 
said person at his usual place of abode or to the place where he m'iy be known 
to be residing ; or 

(3) by posting a copy of the notice at any mS.1 cutcherry of the person 
to whom the notice is directed ; 


or, if no such m^l cutcherry be found, and if the notice cannot be served 
in any of the other modes mentioned in this section, on some conspicuous 
place on the estate to which such notice relates. 


In all cases where two or more persons are joint applicants for the 
separation of an estate to be held by them jointly as a separate estate, ser- 
vice of notice under this section on any one such joint applicant shall be 
deemed to be good and sufficient service on each and all of such joint 
applicants. 


No proceedings under 
this Act to be affected by 
any mistake or miadeecrip- 
tion. 


136. Provided the directions of this Act be in substance and effect 
complied with, no proceedings under this Act shall 
be affected by reason of any mistake or by reason of 
any other informality, unless any person has suffered, 
or is in danger of suffering, material injury in conse- 
quence of such mistake or informality ; 
and no proceedings under this Act shall be affected by reason of the 
omission to issue any notification required by this Act, or to serve any no- 
tice on any person whose name is not recorded on the Collector's registers 
as proprietor of the estate in respect of which the notice is required to 
be served. 


137. If any proprietor or other person shall fail to comply, within the 
Fine in case of non-com- 1^1“^ fixed by a notice served on him as by this Act 
plwnce with notice or re- provided, with any requisition made upon him un- 
quisition. ^^t by the Collector or Deputy Collector, 

the Collector or Deputy Collector may impose upon him such daily fine as 
he my think fit, not exceeding fifty rupees ; 

and such fine shall be payable daily until the requisition is complied with, 
and the Collector or Deputy Collector may proceed from time to time 
to levy the amount which has become due in respect of any such fine, not- 
withstanding that an appeal against the order imposing such fine may 
be pending. 
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Provided that, whenever the amount levied under any such order shall 
have exceeded five hundred rupees, the Collector shall report the case 
specially to the Commissioner, and no further levy in respect of such fine 
shall be made otherwise than by authority of the Commissioner. 

Fees, &c., to be deemed Except as herein expressly otherwise pro- 

a demand under Bengal vided, all fees, fines, costs, and other sums ordered 
Act VII of 1868. l 3 y any person under this Act, shall be 

deemed to be demands.* 


139. For the purpose of any enquiry under this Act, the Collector and 
Power of Collector to Deputy Collector shall, in addition to every power 
enforce attendance of wit- conferred specially by this Act, have power to summon 
and enforce the attendance of witnesses, to examine 
witnesses, and to compel the production of documents by the same means 
fas far as may be), and in the same manner as is provided in the case of a 
Court under the Code of Civil Procedure. 


Powers and functions 
assigned to Deputy Col- 
lector may be exercised by 
Collector." 


14*0. All powers and functionvS which are assigned by this Act to a 
Deputy Collector may be exercised and discharged 
by the Collector ; and whenever it is provided by 
this Act that any act done, or order made by a 
Deputy Collector shall require the sanction of the 
Collector, or shall be appealable to the Collector, if such act shall have been 
done or such order shall have been made by the Collector, it shall be 
deemed to have been sanctioned by the Collector, or to have been confirmed 
by the Collector in appeal, as the case may be. 


141. The Lieutenant-Governor may vest any Collector or Deputy Col- 
'jlovernment may vest lector with all or any of the powers which, uuder 
Collector or Deputy Col- the provisions of any law for the time being in force, 
lector with certain power. rnight be exercised by them respectively, or might 
be conferred on them respectively, if they were making a settlement of the 
parent estate. , 

Such powers may be conferred either generally in respect of all estates 
in the partition of which the Collector or Deputy Collector may at any time 
and in any district be engaged, or specially in respect of any particular 
estate. 


142. An appeal, if pre.sented within one month from the date of the 

Appeal to the Collector. Wealed against, shall lie to the Collector 

against every order of a Deputy Collector. 

(а) directing, under section forty-one, by whom the costs of an enquiry 
held in consequence of an objection preferred shall be paid ; 

(б) accepting or adopting any papers under section sixty-three for the 
purposes of a partition ; 

(c) refusing, under section sixt 3 "-eight, to cofirm a partition made by 
the parties or by arbitrators ; 

(d) fixing, under section eighty-nine, the limits of land and the rent to 
be paid for it in perpetuity ; 

(e) refusing, under section one hundred and four, to make a partition 
as applied for the joint applicants ; 


Act VII of 1880 B. C. 
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(/) passed under section one hundred and ten in respect of lands held 
rent-free, or under section one hundred and eleven in respect of lands inclu- 
ded in a tenure ; 

{g) imposing a fine under section one hundred and thirty-seven. 

143. An appeal, if presented to the Commissioner, or to the Collector 
for transmission to the Commissioner, within one 
Bioner.^ Commis- from the date of the order appealed against, 

shall lie to the Commissioner against every order of 
the Collector (whether such order be passed by the Collector in the first 
instance, or in appeal from the order of a Deputy Collector) 

(a) having the effect of rejecting an application for the partition of an 
estate, or for the separation of a share, or of putting an end to proceedings 
for effecting a partition or separation after the application has been admitted \ 

(b) directing, under section thirty-one, that an application for partition 
or separation be admitted ; 

(c) accepting or adopting any papers under section sixty-three for the 
purposes of a partition ; 

(d) refusing, under sixty-eight, to confirm a partition made by the 
parties or by arbitrators • 

(e) setting aside, amending, or approving the general arrangement of 
the partition under section seventy-five ; 

( 7 ) approving, with or without amendment, a partition made by a 
Deputy Collector, or directing such partition to be amended or a fresh 
partition to be made, or making a fresh partition under section eighty one ; 

(g) fixing, under section eighty- nine, the limits of land and the rent to 
be paid for it in perpetuity ; 

(h) refusing, under section •one hundred and two, to allow a partition 
to be made in accordance with an existing private division ; 

(i) passed under'section one hundred and ten in respect of lands held 
rent-free, or under section one hundred and eleven in respect of lands in- 
cluded in a tenure ; 

(Ic) approving or disallowing, under section one hundred and fourteen, 
the allotment to the estate under partition of a portion of lands held in 
common tenancy between the proprietors of such estate and the proprietors 
of one or more other estates ; 

(Z) passed under section one hundred and sixteen as to disputes or 
doubts regarding land ; 

(m) imposing or confirming the imposition of a fine under section one 
hundred and thirty-seven ; 

( 71 ) imposing any fine amounting to more than fifty rupees, or direct- 
ing the payment of any costs amounting to more than fifty rupees. 


144. An appeal, if presented to the Board, or to the Commissioner for 
A 1 A A,. ^ transmission to the Board, within six weeks from 

ppea o e oar . Order appealed against, shall lie to 

the Board against every order of the Commissioner which confirms^ modi- 
fies, or reverses any order of the Collector 

(a) having the effect of rejecting an application for the partition of an 
estate, or for the separation of a share, or of putting an end to proceed- 
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ings for effecting a partition or separation after the application has been 
admitted ; 

(6) directing, under section thirty-one, that an application for partition 
or separation be admitted ; 

(c) accepting or adopting any papers under section sixty-three for the 
purposes of a partition ; 

(d) approving or disallowing, under section one hundred and fourteen, 
the allotment to the estate under partition, of a portion of lands held in 
common tenancy between the proprietors of such estate and the proprietors 
of one or more other estates ; 

and against every order of the Commissioner 

(e) directing, under section forty, that any proprietor shall pay more 
than his proportionate share of the expenses of a partition, when the excess 
which he is ordered to pay exceeds five hundred rupees ; 

(/) directing, under section one hundred and thirteen, that any sum 
shall be paid by the proprietor of an estate other than the estate under 
partition, when such sum exceeds five hundred rupees ; 

(g) confirming, under section one hundred and eighteen or section one 
hundred and twenty, or amending or setting aside under section one hundred 
and twenty, a partition as made by the Collector ; 

(h) imposing, or confirming the imposition of any fine amounting to 
five hundred rupees, or ordering or confirming an order directing the payment 
of any costs amounting to more than five hundred rupees. 

145. Except as provided in the three last preceding sections, no 
No appeal to lie against appeal shall lie as of right against any order passed 
any order passed under under this Act by any officer ; but the proceedings 
and orders of every Deputy Collector under this Act 
shall be subject to the supervision and control of the Collector ; the proceed- 
ings and orders of every Deputy Collector and of the Collector to the 
supervision and control of the Commissioner ; ani the proceedings and 
orders of all revenue officers, to the supervision and control of the Board ; 

and any order passed and anything done under this Act may be modi- 
fied, amended, or reversed by the supervising and controlling authority at 
any time before possession of their respective separate estates has been 
given to the several proprietors as provided in section one hnndred and 
twenty-three, but not after such possession has been given, except as 
provided in the next succeeding section. 


Proceedings connected 
with giving possession 
may be set aside within 
three months of date df 
giving possession. 


146. Any proceedings of a revenue officer connected with giving 
possession to the proprietors of their respective 
separate esitates as provided in section one hundred 
and twenty-three, maybe set aside or amended as 
above provided |by any supervising and controlling 
revenue authority, providedAthat such supervising 
and controlling authority shall within three months of the date on which 
such possession may have been given, make an order to the effect that 
such proceedings are under the consideration of such authority. 

Such order shall be communicated to the Collector of the district, who 
shall cause the same to be published by notification in the manner prescrib- 
ed by section one hundred and thirty-four. 
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147. 

Orders 

appeal. 


The Commissioner and the Board may pass such orders as they 
shall think fit in respect on the payment of costs of 
any appeal which is made to them respectively 
under this Act. 


as to coats on 


148. If, in any case in which a Collector or other officer shall exercise 

Powers of officers exer- jurisdiction under this Act, any person is guilty of 
cising jurisdiction under the offence of giving or fabricating false evidence, 
this Act with regard to or of forgery, as defined in the Indian Penal Code, 
false evidence. qj. abetting any of those offences, such Collector 

or other officer shall have the same powers in respect of such offence, and 
of the person charged with committing the same, as are vested by the Code 
of Criminal Procedure in a civil court, when any such offence is committed 
before or against such court, or when a document believed to be a forgery 
is given in evidence in any proceedings in such court. 

Orders of revenue officer 

which are not liable to be 149. No order of a revenue officer 
set aside by civil suit. 

(а) refusing to allow a partition on the grounds mentioned in section 

eleven ; • 

(h) rejecting or directing to be amended an application under section 
twenty ; 

(c) made under the first clause of section thirty-two : 

(d) made under Part IV, Part V, Part VI, Part VII, Part VIII (except 
as provided in the next succeeding section), or Part IX ; 

(б) imposing a fine ; 

if) in respect of the payment of costs of any appeal under section one 
hundred and forty-seven, 

shall be liable to be contested or set aside by a suit in any court, or in 
any manner other than as is expressly provided in this Act. 

When suit may be • 150 . Notwithstanding anything contained in 
brought toB^ aside order of the last jiieceding Section, 

any person claiming a greater interest in any lands which were held in 
common tenancy between two or more estates than has been assigned to him 
by the order of a revenue officer under section one hundred and twelve or 
section one hundred and fourteen ; 

and any person who is aggrieved by any order of a revenue office! 
passed under section one hundred and sixteen : 

May bring a suit in a court of competent jurisdiction to modify or set 
aside such orders of the revenue officer. 


151. In the execution of the duties vested in the Board by this Act 
Board to be guided by Board shall be guided by sudch orders or instruc- 


iustructions of Lieutenant- 
Governor. 


tions as they may from time to time receive frotn 
the Lieutenant-Governor. 


152. The Board may, from time to, time, 
make rules, not being inconsistent with this 
Act— — 

{a) to regulate the expenses of effecting partitions, or the amount of 
fees to be levied in respect of partitions, the allotment of the same amount 


Board may lay down 
rules. 
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the proprietors, and the instalments, in which, and the times at which, the 
same shall be levied under Part IV ; 

(6) to regulate the receipts, disbursements, and management of any 
“ Estates’ Partition Fund” formed under section forty-five ; 

(c) to regulate the employment and remuneration of amins and other 
subordinate officers appointed under Part IV, to enable the officer making 
the Partition to keep himself informed of the proceedings of such officers, 
and to exercise a proper control over them ; 

(d) to regulate the form in which the partition papers shall be framed 
under section sixty-six and section s eventy-Seven ; 

(e) and generally for the guidance of officers in conducting partitions 
under this Act. 


SCHEDULE. 


See Section 2, 


Number and year. 

Subject or abbreviated title. 

Extent of repeal. 

Regulation XI of 

For extending period of revising 

So much as has not 

1811. 

jumma on certain lands. 

been repealed. 

Regulation XIX of 
1814. 

Consolidating Regulations [respec- 
ting Partition of Estates, 

Ditto. 

Act XX of 1836 ... 

Quashing of Biitwarras 

Ditto. 

Act XI of 1838 

Remuneration of persons effecting a 
partition. 

Ditto. 
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ACT NO. I OP 1877. 


Passed by the Governor General of India in Council, 
Received the assent of the Governor General on the 7th February 1877.) 


An Act to define and amend the law relating to certain kinds of 

Specific Relief. 

Whereas it is expedient to define and amend the law relating to 
certain kinds of specific relief obtainable in civil 
suit ; It is hereby enacted as follows : — 

PART L 


Preliminary. 

1 . This Act may be called “ The Specific Relief 
Act, 1877 " 

It extends to the whole of British India, except 
of Scheduled Districts as defined in Act No. XIV 
of 1874 ; 

And it shall come into force on the first day of 
May 1877. 

that day the Acts specified in the schedule hereto 
annexed shall be repealed to the extent mentioned 
in its third column. 

3. In this Act, unless there be something repug- 
nant in the subject or context, — 

‘ obligation’ includes every duty enforceable by law : 

‘ trust’ includes every species of express, implied, 
or constructive fiduciar 3 " ownership : 

‘ trustee’ includes every person holding, expressly, 
by implication, or constructively, a fiduciary charac- 
ter : 

Illustrations, 

(a) . Z bequeaths land to A, ‘nc'^ J.ouhting that be will pay thereout an annuity 
of Rs. 1,000 to B for his life.’ A accepts the bequest. A is a trustee, within the 
meaning of this Act, for B, to the extent of the annuity. 

(b) f A is the legal, medical, or spiritual adviser of B. By availing himself 
of his situation as such adviser, A gains some pecuniary advantage which might 
otherwise have accrued to B. A is a trustee, for B, within the meaning of this Act, 
of such advantage. 

(c) . A, being B’s banker, discloses for his own purpose the state of B’s 
account. A is a trustee, within the meaning of this Act, for B, of the benefit gained 
by him by means of su(^ disclosure. 


Short title. 

Local extent. 

Commencement. 

2. On and from 

Repeal of enactments. 

Interpretation -clause, 
'obligation.’ 

‘trust.’ 

‘trustee.’ 
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(flH. A, the mortgagee of certain lease holds, renews the lease in his own name. 
A is trustee, within the meaning of this Act, of the renewed lease, for those inter- 
esteii in the original lease. 

(e). A, one of several partners, is employed to purchase goods for the firm. 
A, unknown to his co-partners, supplies them, at the market-price, with goods 
previously bought by himself when the price was lower, and thus makes a consider- 
able profit. A is a trustee, for his co-partners, within the meaning of this Act, 
of the profit so made. 

(/). A, the manager of B’s indigo-factory, becomes agent for C, a vendor of 
indigo-seed, and receives, without B’s assent, commission on the seed purchased 
from C for the factory. A is a trustee, within the meaning of this Act, for B, 
of the commission so received. 

{g), A buys certain land with notice that B has already contrac ted to buy it. 
A is a trustee, within the meaning of this Act, for B, of the land so bought. 

(^). A buys land from B, having notice that C is in occupation of the land. 
A omits to make any inquiry as to the nature of C’s interest therein. A is a 
trustee, within the meaning of this Act, for C, to the extent of that interest. 

* Settlement * means any instrument (other than a will or co dicil as 
‘Settlement’ defined by the Indian Succession Act) whereby the 

Jestintaion or devolution of successive interests in 
moveable or immoveable property is disposed of or is agreed to be disposed 
of ; 


and all words occurring in this Act, which are defined in the Indian 
j j j ^ Contract Act, 1872, shall be deemed to have the 
tract Act.^* meanings respectively assigned to them by that 

Act. 


Savings. 


4. Except where it is herein otherwise expressly 
enacted, nothing in this Act shall be deemed — 

(а) to give any right to relief in respect of any agreement which is 
not a contract — 

(б) to deprive any person of any right to relief, other than specific 
performance, which he may have under any contract ; or 

(c) to afif^ect the operation of the Indian Registration Act on docu- 
ments. 

Specific relief how given, 5- Specific relief is given ; 

(а) by taking possession of certain property and delivering it to a 
claimant ; 

(б) by ordering a party to do the very act which he is under an obli- 
gation to do ; 

(o) by preventing a party from doing that which he is under an. obli- 
gation not to do ; 

{d) by determining and declaring the rights of parties otherwise than 
by an award of compensation ; or 

(e) by appointing a Receiver. 

p 6. Specific relief granted under clause (c) of sec- 

wen ve r le g called preventive relief. 

Eelitf set granted tu 7. Specific relief cannot be granted for the mere 
eaforce penal law, purpose of enforcing a penal law.. 
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PART 11. 

Of Specific Relief. 


CHAPTER I. 

Of becovering Possession of Property. 


(a) Possession of Immoveable Property. 

8. A person entitled to the possession of specific 
mo^abll7roper?y“*®“ immoveable property may recover it in the manner 
prescribed by the Code of Civil Procedure. 

9. If any person is dispossessed without his consent of immoveable 
Suit by person dispoa- property otherwise than in due course of law, he 
sessed of immoveable pro- or any person claiming through him may, by suit 
instituted within six months from the date of 
the dispossession, recover possession thereof, notwithstanding any other title 
that may be set up in such suit. 

Nothing in this section shall bar any person from suing to establish 
his title to such property and to recover possession thereof. 

No suit under this section shall be brought against the Government. 

No appeal shall lie from any order or deuioe passed in any suit insti- 
tuted under this section, nor shall any review of any such order or decree 
be allowed. 


(b) Possession of Moveable Property. 

10. A person entitled to the possession of speci- 
mo^MbTprope/ty. moveable property may recover the same in the 

manner prescribed by the Code of Civil Procedure. 

Explanation 1. — A trustee may sue under thi*s section for the posses- 
sion of property to the beneficial interest in which the person for whom he 
is trustee is entitled. 

Explanation 2. — A special or temporary right to the present posses- 
sion of property is sufficient to support a suit under this section. 

Illustrations. 

(a) . A bequeaths land to B for his life, with remainder to C, A dies. B 
enters on the land, but C, without B’s consent, obtains possession of the title-deeds. 
B may recover them from C. 

(b) . A pledges certain jewels to B to secure a loan. B disposes of them before 
he is entitled to do so. A, without having paid or tendered the amount of the loan, 
sues B for possession of the jewels. The suit should be dismissed, as A is not 
entitled to their possession, whatever right he may have to secure their safe custody. 

(c) . A receives a letter addressed to him by B. B gets back the letter without 
A’s consent. A has such a property therein as entitles him to recover it from B. 

(d) , A deposits books and papers for safe custody with B. B loses them and 
C finds them, but refuses to deliver them to B when demanded. B may recover 
them from C, subject to C’s right, if any, under section 168 of the Indian Contract 
Act, 1872. 

(e) . A, a ware-house-keeper, is charged with the delivery of certain goods to 
Z, which B takes out of A’s possession. A may sue B for the goods. 
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... , 11. Any person having the possession or control 

p<»Mwioiif not of ? particular article of moveable property, of 

ca deliver to person en- which he is Dot the owner, may be compelled spe- 
titM to immediate pos- cifically to deliver it to the person entitled to its im- 
mediate possession, in any of the following cases 

(а) when the thing claimed is held by the defendant as the agent or 
trustee of the claimant ; 

(б) when compensation in money would not afford the claimant ade- 
quate relief for the loss of the thing claimed ; 

(c) when it would be extremely difficult to ascertain the actual damage 
caused by its loss ; 

(cQ when the possession of the thing claimed has been wrongfully 
transferred from the claimant. 

Illustrations. 

of clause (a) — A, proceeding to Europe, leaves his furniture in charge of B as 
his agent during his absence. B, without A’s .authority, pledges the furniture to C, and 
C, knowing that B had no right to pledge the furniture, advertises it for sale. C 
may be compelled to deliver the furniture to A, for he holds it as A’s trustee. 

of clause (b ) — Z has got possession of an idol belonging to A’s family, and 
of which A is the proper custodian. Z may be compelled to deliver the idol to A. 

of clause (c) — A is entitled to a picture by a dead painter and a pair of rare 
China vases. B has possession of them. The articles are of too special a character 
to bear an ascertainable market-value. B may be compelled to deliver them to A. 


CHAPTER II. 


Of the Specific Perfoemance of Contracts. 


(d) Contracts which may he specifically enjorced. 

12. Except as 6 th er wise provided in this chapter, 
specific performance of any contracO may in the 
discretion ot the Court be enforced — 


(a) when the act agreed to be done is in the performance, wholly or 
partly, of a trust ; 

(h) when there exists no standard for ascertaining the actual damage 
caused by the non-pertormance ot the act agreed to be done : 

(c) when the act agreed to be done is such that pecuniary compensa- 
tion for its non-pertormance would not afford adequate relief \ or 

(<i) when it is probable that pecuniary compensation cannot be got for 
the non- performance of the act agreed to be done. 

Explanation. — Unless and until the contrary is proved, the Court 
shall presume that the breach ot a contract to transter immoveable pro- 
perty cannot be adequately relieved by compensation in money, and that the 
breach of a coucracc to ti'itasfer moveable property can be thus relieved. 


Illustrations. 

* * ’ ♦ 


of clause (6)— A agrees to buy, and B agrees to sell, a picture by a dead painter 
and two rare China vases. A may oompel B specifically to perform this contract, for 
theie is no standard for ascertaining the actual damage which would be caused by its 
hOB-perfonaance. - 


dec. 2 gf Act XI of 1882. 
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of clause(cj — A contracts with B to sell him a house for Rs. 1,000. B is enti- 
tled to a decree directing A to convey the house to him, he paying the purchase- 
money. 

In consideration of being released from certain obligations imposed on it by its 
Act of Incorporation, a railway-company contract with Z to make an archway 
through their railway to connect lands of Z s^^ered by the railway, to construct a 
road between certain specified points, to pay a certain annual sum towards the main- 
tenance of this road, and also to construct a siding and a wharf as specified in the 
contract. Z is entitled to have this contract specifically enforced, for his interest in 
its perfonnance cannot be adequately compensated for by money ; and the Court may 
appoint a proper person to superintend the construction of the archway, road, siding 
and wharf. 

A contracts to sell, and B contracts to buy, a certain number of railway-shares 
of a particular description. A refuses to complete the sale. B may compel A 
specifically to perform this agreement, for the shares are limited in number and not 
always to be had in the market, and their possession carries with it the status of a 
shareholder, which cannot otherwise be procured. 

A contracts with B to paint a picture for B, who agrees to pay therefor Rs. 1,000. 
The picture is painted. B is entitled to have it delivered to him on payment or 
tender of the Rs. 1,000. 

of clause (d ) — A transfers without endorsement, but for valuable consideration, 
a promissory note to B. A becomes insolvent, and C is appointed his assignee. B 
may compel C to endorse the note, for C has succeeded to A’s liabilities, and a decree 
for pecuniary compensation for not endorsing the note would be fruitless. 

13. Notwithstanding anything contained in section 56 of the Indian 
Contracts of which the Contract Act, a contract is not wholly impossible 

subject has partially of performance because a portion of its subject-mat- 
ceased to exist. existing at its date, has ceased to exist ao the 

time of the performance. 

Illustrations. 

(a). A contracts to sell a house to B for a lakh of rupees. The day after the 
contract is made, the house is clestroj'^ed by a cyclone. B may be compelled to per- 
form his part of the contract by paying the purchase-money. 

{h). In consideration of a sum of money payable by B, A contracts to grant an 
annuity to B for B*s life. The day after the contract has been made, B is thrown 
from his horse and killed. B’s representative may be compelled to pay the purchase- 
money. 

14. Where a party to a contract is unable to perform the whole of his 

Specific performance of of but the part which must be left un- 

part of contract where part performed bears only a small proportion to the whole 
unperformed IS small. Value, and admits of compensatiou in money, the 

Court may, at the suit of either party, direct the .specific performance of so 
much of the contract as can be performed, and award compensation in money 
for the deficiency. 

Illustrations. 

(a). A contracts to sell B a piece of land consisting of 100 bighas. It turns out 
that 98 bighas of the land belong to A, and the two remaining bighas to a stranger, 
who refuses to part with them. The two bighas are not necessary for the use or en- 
joyment of the 98 bighas, nor so important for such use or enjoyment that the loss of 
them may not be made good in money. A may be directed at the suit of B to convey 
to B the 98 bighas and to make compensation to him for not conveying tt« two 
remaining bighas ; or B may be directed, at the suit of A, to pay to A on receiving the 
conveyance and possession of the land, the stipulated purchase-money, less a sum 
awarded as compensation for the deficiency. 

88 
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(h). In a contract for the sale and purchase of a house and lands for two lakhs of 
rupees, it is agreed that part of the furniture should be taken at a valuation. The 
Court may direct specific performance of the contract notwithstanding the parties are 
unable to agree as to the valuation of the furniture, and may either have the furniture 
valued in the suit and include it in the decree for specific performance, or may confine 
its decree to the house. ^ 

15. Where a party to a contract is unable to perform the whole of his 
Specific performance of part of it, and the part which must be left un- 
part of contract where part performed forms a considerable portion of the whole, 
unperformed is large. (Joes not admit of compensation in money, he is 

not entitled to obtain a decree for specific performance. But the Court may, 
at the suit of the other party, direct the party in default to perform spe- 
cifically so much of his part of the contract as he can perform, provided that 
the plaintiff relinquishes all claim to further performance, and all right to 
compensation, either for the deficienc 3 ^ or for the loss or damage sustained 
by him through the default of the defendant. 

Illustrations. 


{a). K contracts to sell to B a piece of land consisting of 100 biglias. It turns 
out that 50 bighas of the land belong to A, and the other 50 bighas to a stranger, who 
refuses to part with them. A cannot obtain. a decree against B for the specific per- 
formance of the contract ; but if B is willing to pay the price agreed upon, and to 
take the 50 bighas which belong to A, waiving all right to compensation either for the 
deficiency or for loss sustained by him through A’s neglect or default, B is entitled 
to a decree directing A to convey those 50 bighas to him on payment of the purchase- 
money. 

{h). A contracts to sell to B an estate with a house and garden for a lakh of 
rupees. The garden is important for the enjoyment of the house. It turns out that 
A is unable to convey the garden. A cannot obtain a decree against B for the spe- 
cific j^erformance of the contract ; but if B is willing to pay the price agreed upon, 
and to take the estate and house without the garden, waiving all right to compensation 
either for the deficiency or for loss sustained by him through A's neglect or default, B 
is entitled to a decree directing A to convey the house to him on payment of the 
purchase-money. 


16. When a part of a contract which, taken by itself, can and ought 
Specific performance of to be specifically performed, stands on a separate 


independent 
tract. 


part of con- 


cifically performed, the 
part. 


and independent footing from another part of the 
same contract which cannot or ought not to be spe- 
Court may direct specific performance of the former 


Bar in other cases of spe- 
cific performance of part 
of contract. 

ceding sections. 


17. The Court shall not direct the specific per- 
formance of a part of a contract except in cases 
coming under one or other of the three last pre- 


jpnrchaser’B rights against 18- Where a person contracts to sell or let cer- 
vendor with imperfect tain property, having only an imperfect title there- 

to, the purchaser or lessee (except as otherwise pro- 
vided by this chapter) has the following rights : — 

(a) if the vendor or lessor have subsequently to the sale or lease 
acquired any interest in the property, the purchaser or lessee may compel 
him to make good the contract out of such interest ; 

(h) where the concurrence of other persons is necessary to validate the 
title, and they are bound to convey at the vendor’s or lessor’s request, the 
purchaser or lessee may compel him to procure such concurrence ; 
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(c) where the vendor professes to sell unincumbered property, ‘.but the 
property is mortgaged for an amount not exceeding the purchase money, 
and the vendor has in fact only a right to redeem it, the purchaser may 
compel him to redeem the mortgage and to obtain a conveyance from the 
mortgagee ; 

(d) where the vendor or lessor sues for specific performance of the 
contract, and the suit is dismissed on the ground of his imperfect title, the 
defendant has a right to a return of his deposit (if any) with interest there- 
on, to his costs of the suit, and to a lien for such deposit, interest and costs 
on the interest of the vendor or lessor in the property agreed to be sold or 
let. 


19. Any person suing for the specific performance of a contract, may 
also ask for compensation for its breach, either in ad- 
Povyer to award com- to, Or in substitution for, such performance. 

It in any such suit the Court decides that spe- 
cific performance ought not to be granted, but that there is a contract be- 
tween the parties which has been broken by the defendant and that the 
plaintiff is entitled to compensation for that breach, it shall award him, 
compensation accordingly. 


If in any such suit the Court decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, 
aad that some compensation for breach of the contract should also be made 
to the plaintiff, it shall award him such compensation accordingly. 

Compensation awarded under this section may be assessed in such 
manner as the Court may direct. 


Explanation. — The circumstance that the contract has become in- 
capable of specific performance, does not preclude the Court from exercis- 
ing the jurisdiction conferred by this section. 


Illustrations. 


of the second paragraph : — A contracts to sell a hundred maunds of rice to B'. 
B brings a suit to compel A to perform the contract or to pay compensation. The 
Court is of opinion tliat A has made a valid contract and has broken it, without 
excuse, to the injury* of B, but that specific performance is not the proper remedy. It 
shall award to B such compensation as it deems just. 

of the third paragrajdi : — A contracts with B to sell him a liouse for Rs. 1,000, 
the price to be paid ami tlie possession given on the 1st January 1877. A fails to 
perform his part of the contract, and B brings his suit for specific performance and 
compensation, which is decided in his favour on tlie 1st January 1878. The decree 
may, besides ordering specific })erformancc, award to B compensation for any loss 
which he has sustained by A’s refusal. 

of the Explanation : — A, a purchaser, sues B, his vendor, for specific perform- 
ance of a contract for the sale of a patent. Before tlie hearing of the suit, the 
patent expires. The Court may award A compensation for the non-pcrformance o£ 
the contract, and may, if necessary, amend the plaint for that purpose. 

, A sues for the specific performance of a resolution passed by the Directors of a 
public company, under which he was entitled to have a certain number of shares 
allotted to him, and for compensation for the non-performance of the resolution. All 
the shares had been allotted before the institution of the suit. The Court may, 
under this section, award A compensation for the non-performance. 

Liquidation of damages 20. A contmct, Otherwise proper to be speci- 
not a bar to specific per- fically enforced, may be thus enforced, though a sum 
formance. be named in it as the amount to be paid in case of 

, its breach, and the party in default is willing to pay the same. 
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Illustration. 

A contracts to grant B an underlease of property held by A under C, and that 
he will apply to C for a license necessary to tlie validity of the underlease, and that, 
if the license is not procured, A will pay B Rs. 10,000. A refuses to apply for the 
license and offers to pay B the Rs. 10,000. B is nevertheless entitled to have the 
contract specifically enforced if C consents to give the licei^e. 

(6). — Contracts which cannot be specifically enforced. 

Contracts not specifically 21. Tiie following contracts cannot be specifical- 
cuforceable. ly enforced: — 

(a) a contract for the non-performance of which compensation in money 
is an adequate relief; 

(b) a contract which runs into such n\inute or numerous details, or 
which is so dependent on the personal qualifications or volition of the par- 
ties, or otherwise from its nature is such, that the Court cannot enforce 
specific performance of its material terms ; 

(c) a contract the terms of which the Court cannot find with reason- 
.able certainty ; 

(d) a contract which is in its nature revocable ; 

(e) a contract made by trustees either in excess of their powers or in 
breach of their trust ; 

(/) a contract made by or on behalf of a corporation of public company 
created for special purposes, or by the promoters of such company, which is 
in excess of its powers ; 

(g) a contract the performance of which involves the performance of 
a continuous duty extending over a longer period than three years from its 
date ; 

(h) a contract of which a material part of the subject-matter, supposed 
by both parties to exist, has, before it has been made, ceased to exist. 

And save as provided by the Code of Civil Procedure, no contract to 
refer a controversy to arbitrctiou shall be specifically enforced; but if any 
person who has made such a contract and has refused to perform it, sues in 
respect of any subject which he has contracted to refer, the existence of 
such contract shall bar the suit. 

Illustrations. 

to (a ). — A contracts to sell, and B contracts to buy, a lakh of rupees in the four 
per cent, loan of the Government of India : 

A contracts to sell, and B contracts to buy, 40 chests of indigo at Rs. 1,000 
per chest : 

In consideration of certain property having been transferred by A to B, B 
contracts to open a credit in A’s favour to the extent of Rs. 10,000, and to honour 
A’s drafts to that amount. 

The above contracts cannot he specifically enforced, for, in the first and the second 
both A and B, and in the third A, would be reimbursed by compensation in money. 

to (b ). — A contracts to render personal service to B : 

A contracts to employ B on personal service : 

A, an author, contracts with B, a publisher, to complete a literary work. 

B cannot enforce specific performance of these contracts. 

A contracts to buy B’s business at the amount of a valuation to be made by 
two valuers, one to be named by A and the other by B. A and B each name a 
valuer, but before the valuation is made, A instructs his valuer not to proceed ; 
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By a charter-party entered into in Calcutta between A, the owner of a ship, and 
B, the charterer, it is agreed that the ship shall proceed to Rangoon, and there load a 
cargo of rice, and thence proceed to London,freight to be paid, one-third on arrival at 
Rangoon, and two-thirds on delivery of the cargo in London : 

A lets land to B and B contracts to cultivate it in a particular manner for three 
years next after the date of the lease : 

A and B contract that, in consideration of annual advances to be made by A, 
B will for three years next after the date of the contract grow particular crops on the 
land in his possession and deliver them to A when cut and ready for delivery : 

A contracts with B that, in consideration of Rs. 1,000 to be paid to him by B, 
he will paint a picture for B : 

A contracts with B to execute certain works which the Court cannot superintend : 

A contracts to supply B with all the goods of a certain class which B may 
require : 

A contracts with B to take from B a lease of a certain house for a specified 
term, at a specified rent, “ if the drawing-room is handsomely decorated,” even if it 
is held to have so much certainty that compensation can be recovered for its breach : 

A contracts to marry B. 

The above contracts cannot be specifically enforced. 

to (c). — A, the owner of refreshment-room, contracts with B to give him accom- 
modation there for the sale of his goods and to furnish him with the necessary 
appliances. A refuses to perform his contract. The case is one for compensation 
and not for specific performance, the amount and nature of the accommodation and 
appliances being undefined. 

to (d ), — A and B contract to become partners in a certain business, the contract 
not specifying the duration of the i)roi>osed partnership. This contract cannot be 
specifically performed, for, if it were so performed, either A or B might at once 
dissolve the partnership. 

tofe ). — A is a trustee of land with power to lease it for seven years. He 
enters into a contract with B to grant a lease of the land for seven years, with a 
covenant to renew the lease at the expiry of the term. This contract cannot be 
specifically enforced. • 

The Directors of -a company have power to sell the concern witJi the sanction 
of a general meeting of the shareholders. They contract to sell it without any such 
sanction. This contract cannot be specifically enforced. 

Two trustees, A and B, empowered to sell trust-property worth a lakh of rupees, 
contraet to sell it to C for Rs. 30,000. The contract is so disadvantageous as to be a 
breach of trust. C cannot enforce its specific performance. 

The promoters of a company for working mines contract that the company, when 
formed, shall purchase certain mineral property. They take no proper precautions to 
ascertain the value of such property, and in fact agree to pay an extravagant price 
therefor. They also stipulate that the vendors shall giv^e them a bonus out of the 
purchase-money. This contract cannot be specifically enforced. 

(/)• — A company existing for the sole purpose of making and working a 
railway, contracts for the purchase of a piece of land for the purpose of erecting a 
cotton-mill thereon. This contract cannot be specifically enforced. 

to (g ). — A contracts to let for twenty-one years to B the right to use such part 
of a certain railway made by A as was upon B’s land that B should have a right of 
running carriages over the whole line on certain terms, and might require A to supply 
the necessary engine-power, and that A should during the term keep the whol? 
railway in good repair. Specific performance of this contract must be refused 
to B. 
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to (h ), — A contracts to pay an annuity to B for the lives of C and D. It turns 
out that, at the date of the contract, C, though supposed by A and B to be alive, 
dead. The contract cannot be specifically performed. 

(c ). — Of the Discretion of the Court. 

22. The jurisdiction to decree specific performance is discretionary, 
Discretion as to decree- and the Court is not hound to grant such relief 
ng specific performance. merely because it is lawful to do so ; but the dis- 

cretion of the Court is not arbitrary but sound and reasonable, guided by 
judicial principles and capable of correction by a Court of appeal. 

Ttie following are cases in which the Court may properly exercise a 
discretion not to decree specific performance : — 

I. Where the circum3t.^nces under which the contract is made are 
such as to give the plaintiff an unfair advantage over the defendant, though 
there may be no fraud or misrepresentation on the plaintiff’s part. 

Illastrationfi. 

(a.) A, a tenant for life of certain projjcrty, assigns his interest tlierein to B. 
C contracts to buy, and B contracts to sell, that interest. Before the contract is com- 
pleted, A receives a mortal injury from the effects of which he dies the day after the 
contract is executed. If B and C were equally ignorant or equally aware of the fact. 
B is entitled to specific performance of the contract. If B knew the fact, and G did 
not, specific performance of the contract should be refused to B. 

[h). A contracts to sell to B the interest of C in certain stock-in-trade. It is 
stipulated that the sale shall stand good, even though it should turn out that C’s 
interest is worth nothing. In fact the value of C’s interest depends on the result of 
certain partnership-accounts, on whi(di he is heavily in debt to his partners. This 
indebtedness is known to A, but not to B. Specific performance of the contract 
should be refused to A. 

{c). A contracts to sell, and B contracts to buy, certain land. To protect the 
land from floods, it is necessary for its owner to maintain an expensive embankment. 
B does not know of this circumstance, and A conceals it from him. Specific perfor- 
mance of the contract should be refused to A. 

(d) > A’s property is put up to auction. B requests C, A’s attorney, to bid for 
him. C does this inadvertently and in good faith. The persons present seeing 
the vendor’s attorney bidding, think that he is a mere puffer and cease to compete. 
The lot is knocked down to 13 at a low price. Specific performance of the contract 
should be refused to B. 

II. Where the performance of the contract would involve some hard- 
ship on the defendant which he did not foresee, whereas its non-performance 
would involve no such hardship on the plaintiff. 

Illustrations, 

(e) , A is entitled to some land under his father’s will on condition that, if he 
sells it within twenty-five years, half the purchase -money shall go to B. A, forgetting 
the condition, contracts, before the expiration of the twenty-five years, to sell the land 
to C. Here, the enforcement of the contract would operate so harshly on A, that the 
Court will not compel its specific performance in favour of C. 

(f) , A and B, trustees, join beneficiary, C, in a contract to sell the trust-estate 
to D, and personally agree to exonerate the estate from heavy incumbrances to which 
it is subject. The purchase-money is not nearly enough to discharge those incum- 
brances, though, at the date of the contract, the vendors believed it to be sufficient. 
Specific performance of the contract should be refused to D. 

(^.) A, the owner of an estate, contracts to sell it to B, and stipulates that he,. 
A, shall not be obliged to define its boundary. The estate really comprises a valuable 
property not known to either to be part of it. Specific performance of the contract 
should be refused to B, unless he waives his claim to the unknown property. 
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(Ji), A contracts with B to sell him certain land, and to make a road to it from 
a certain railway-station. It is found afterwards that A cannot make the road without 
exposing himself to litigation. Specific performance of the part of the contract 
relating to the road should be refused to B, even though it may be held that he is 
entitled to specific performance of the rest with compensation for loss of the road. 

(e). A, a lessee of mines, contracts with B, his lessor, that at any time during the 
continuance of the lease B may give notice of his desire to take the machinery and 
plant used in and about the mines, and that he shall have the articles specified in his 
notice delivered to him at a valuation on the expiry of the lease. Such a contract 
might be most injurious to the lessee’s business, and specific performance of it should 
be refused to B. 

0). A contracts to buy certain land from B. The contract is silent as to access 
to the land. No right of way to it can be shown to exist. Specific performance of 
the contract should be refused to B. 

(Jc). A contracts with B to buy from B’s manufactory and not elsewhere all the 
goods of a certain class used by A in his trade. The Court cannot compel B to supply 
the goods, but if he does not supply them, A may be ruined, unless he is allowed to 
buy them elsewhere. Specific performance of the contract should be refused to B. 

The following is a case in which the Court may properly exercise a 
discretion to decree specific performance : — 

III. Where the plaintiff has done substantial acts or suffered losses 
in consequence of a contract capable of specific performance. 

Illustration, 

A sells land to a railway-company, who contract to execute certain works for his 
convenience. The company take the land and use it for their railway. Specific per- 
formance of the contract to execute the works should be decreed in favour of A. 

{d), — For whom Contracts may be specifically enforced. 

Who may obtain speci* 23. Except as otherwise provided by this chap- 
fic performance. ter, the specific performance of a contract may be 

obtained by — 

(a) any party thereto ; 

(h) the representative in interest, or the principal, of any party there” 
to : provided that,, where the learning, skill, solvency or any personal 
quality of such party is a material ingredient in the contract, or where the 
contract provides that his interest shall not be assigned, his representative 
in interest or his principal shall not be entitled to specific performance of 
the contract, unless where his part thereof has already been performed ; 

(c) where the contract is a settlement on marriage, or a compromise of 
doubttul rights between members of the same family, any person beneficially 
tniitled thereunder ; 

(cZ) where the contract has been entered into by a tenant for life in 
due exercise of a power, the remainderman ; 

(e) a reversioner in possession, where the agreement is a covenant, 
entered into with his predecessor in title and the reversioner is entitled to 
the benefit of such covenant ; 

(f) Sk reversioner in remainder, where the agreement is such a covenant 
and the reversioner is entitled to the benefit thereof and will sustain mate- 
rial injury by reason of its breach ; 

(gf) when a public company has entered into a contract and subse- 
quently becomes amalgamated with another public company, the new com- 
pany which arises out of the amalgamation ; 
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(h) when the promoters of a public company have, before its incorpo- 
ration, entered into a contract for the purposes of the company, and vsuch 
contract is warranted by the terms of the incorporation, the company. 

(e ). — For whom Contracts cannot he specifically enforced. 

Personal bars to the re- 24. Specific nerformance of a contract cannot 
be enforced in favour of a person — 

ip) who could not recover compensation for its breach ; 

(6) who has become incapable of performing, or violates, any essential 
term of the contract that on his part remains to be performed ; 

(c) who has already chosen his remedy and obtained satisfaction for the 
alleged breach of contract ; or 

(d) who, previously to the contract, had notice that a se* tleinent of 
the subject-matter thereof (though not founded on any valuable considera- 
tion) had been made and was then in force. 

nimiratio77S. 

to clause (a). — A, in the character of agent for B, enters into an agreement with 
C to buy C’s house. A is in reality acting, not as agent for B, but on his own 
account. A cannot enforce specific performance of this contract. 

to clause (ft). — A contracts to sell B a house and to become tenant thereof for a 
term of fourteen years from the date of tlie sale at a specified yearly rent. A becomes 
insolvent. Neither he nor his assignee can enforce specific performance of the 
contract. 

A contracts to sell B a house and garden in which there are ornamental trees, a 
material element in the value of the property as a residence. A, without B's consent, 
fells the trees. A cannot enforce specific performance of the contract. 

A, holding land under a contract with B for a lease, commits waste, or treats the 
land in an unhusbandlike manner. A cannot enforce specific performance of the 
contract. 

A contracts to let, and B contracts to take, an unfinished house, B contracting 
to finish the house and thp lease to contain covenants on the part of A to keep the 
house in repair. B finishes the house in a very defective manner : he cannot enforce 
the contract specifically, though A and B may sue each other for compensation for 
breach of it. 

to clause (r). — A contracts to let, and B contracts to take, a house for a specified 
term at a specified rent. B refuses to perform the contract. A thereupon sues for, 
and obtains, compensation for the breach. A cannot obtain specific performance of 
the >11 tract. 

^ 25. A contract for the sale or letting of pro- 

pert^b^ one perty, whether moveable or immoveable, cannot 

title, or who is a voluntary be specifically enforced in favour of a vendor or 
setthT. lessor — 

(a) who, knowing himself not to have any title to the property, has 
contracted to sell or let the same ; 

(5) who, though he entered into the contract believing that he had a 
good title to the property, cannot at the time fixed by the parties or by the 
Court for the completion of the sale or letting, give the purchaser or lessee 
a title free from reasonable doubt ; 

(c) who, previous to entering into the contract, has made a settlement 
(though not founded on any valuable consideration) of the subject-matter 
of the contract. 
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Illustrations. 

(rt). A, without C ’9 authority, contracts to sell to B an estate which A knows 
to belong tp C. A cannot enforce specific performance of this contract, even though 
C is willing to confirm it. 

(b) . A bequeaths his land to trustees, declaring that they may sell it with the 
consent in writing of B. B gives a general prospective assent in writing to any sale 
which the trustees may make. The trustees tlien enter into a contract with C to sell 
him the land. C refuses to carry out the contract. The trustees cannot specifically 
enforce this contract, as, in the absence of B’s consent to the particular sale to C, the 
title which they can give C is, as the law stands, not free from reasonable doubt. 

(c.) A, being in possession of certain land, contracts to sell it to Z. On 
enquiry it turns out that A claims the land as heir of B, who left the country several 
years before, and is generally believed to be dead, but of whose death there is no 
sufficient proof. A cannot compel Z specifically to perform the contract. 

(d). A, out of natural love and affection, makes a settlement of certain property 
on his brothers and their issue, and afterwards enters into a contract to sell the pro- 
perly to a sti-anger. A cannot enforce specific performance of this contract so as to 
override the settlement, and thus prejudice the interests of the persons claiming 
under it. 

(/) — For whom Contracts cannot he specifically enforced except with a 

Variation. 

26. Where a plaintiff .seeks specific performance of a contract in 
Non-enforcement except writing, to which the defendant seta up a variation, 
with variation. the plaintiff cannot obtain the performance sought, 

except with the variation so set up, in the following cases (namely): — 

(а) where by fraud or mistake of fact the contract of which perform- 
ance is sought is in terms different from that which the defendant supposed 
it to be when he entered into it ; 

(б) where by fraud, mistake of fact, or surprise the defendant entered 
into the contract under a reasonable misapprehension as to its effect as 
between himself and the plaintiff ; 

(c) where the defendant, knowing the terms of the contract and under- 
standing its effect, has entered into it relying upon some misrepresen- 
tation by the plaintiff, or upon some stipulation on the plaintiff’s part, which 
adds to the contract, but which he refuses to fulfil ; 

(d) where the object of the parties was to produce a certain legal 
result, which the contract as framed is not calculated to produce; 

(e) where the parties have, subsequently to the execution of the con- 
tract, contracted to vary it. ^ 

Illustrations. 

(a.) A, B and C sign a writing by which they purport to contract each to 
enter into a bond to D for Rs. 1,000. In a suit by D, to make A, B and C 
separately liable each to tjie extent of Rs. 1,000, they prove that the word ‘ each’ 
was inserted by mistake ; that the intention was that they should give a joint boad 
for Rs. 1,000. D can obtain the performance sought only with the variation thus 
set up. 

{h.) A sues B to compel specific performance of a contract in writing to buy a 
dwelling-hou.se. B proves that he assumed that the contract induced an adjoining 
yard, and the contract was so frameil as to leave it doubtful whether the yard was so 
included or not. The Court will refuse to enforce the contract, except with the 
variation set up by B. 
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(r.) A contracts in writing to let to B a wharf, together with a strip of A^s 
land delineated in a map. Before signing the contract, B proposed orally that he 
should be at liberty to substitute for the strip mentioned in the contract another strip 
of A’s land of the same dimensions, and to this A expressly assented. B then signed 
the written contract. A cannot obtained specific performance of the written contract, 
except with the variation set up by B. 

(df), A and B enter into negotiations for the purpose of securing land to B for 
his life, with remainder to Iris issue. They execute a contract the terms of which are 
found to confer an absolute ownership on B. The contract so framed cannot be spe- 
cifically enforced. 

(«). A contracts in writing to let a house to B, for a certain term, at the rent 
of Rs. 100 per month, ])utting it first into tenantable repair. Tlie house turns out 
to be not worth repairing, so, with B's consent, A pulls it down and erects a new 
house in its place : B contracting orally to pay rent at Rs. 120 per mensem. B then 
sues ^0 puforoe specific ])erformance of the contract in writing. He cannot enforce it 
except with the variations made by the subsequent oral contract. 

(//) — Agcdnst whom Contracts may he specifically enforced, 

RHiefaKfinsfpr.rtiosaiKl 27. Except as Otherwise provided by this 
ppi^iQii^ under chapter, specific performance of a contract may be 

by rui/3t']u«rd title. enforced against— 

citlicr party tliereto ; 

(* / any other person claiming under him by a title arising subse- 
quently to the contract, except a transferee for value who has paid bis 
money in good faith and without notice of the original contract ; 

(c) any person claiming under a title which, though prior to the con- 
tract and known to the plaintiff, might have been displaced by the de- 
fendant ; 

(d) when a public company has entered into a contract and subse- 
quently becomes amalgamated with another public company, the new 
company which arises out of the amalgamation ; 

(c) when the promorers of a public company have, before its incor- 
poration, entered into a contract, the company : provided that the company 
has ratified and adopted the contract and the contract is warranted by the 
terms of the incorporation. 

Illustrations. 

to clause (b ). — A oontracts to convey certain land to B by a particular day. A 
di i intestate before that day without having conveyed the land. B may compel A’s 
heir or other representative in interest to perform the contract specifically. 

A contracts to sell certain land to B for Rs. 5,000. A afterwards conveys the 
land for Rs. G,000 to C, who has notice of the original contract. B may enforce 
S|>ecific performance of the contract as against C. 

A contracts to sell land to B for Rs. 5,000. B takes possession of the land. 
Afterwards A sells it to C for Rs. 6,000. C makes no enquiry of B relating to his 
interest in the land. B’s possession is sufficient to affect C with notice of his inter- 
est, and he may enforce sj)ecific performance of the contract against C. 

A contracts in consideration of Rs. 1,000, to bequeath certain of his lands to B, 
Immediately after the contract A dies intestate, and C takes out administration to 
his estate. B may enforce specific performance of the contract against C. 

A contracts to sell certain land to B. Before the completion of the contract, A 
b^comes'’a lunatic and 0 is appointed his committee. B may specifically enforce the 
contract against C. 
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to clause (c). — A, the tenant for life of an estate, with remainder to B, in due 
exercise of a power conferred by the settlement under which he is tenant for life, 
contracts to sell the estate to C, who has notice of the settlement. Before the sale 
i 5 completed, A dies. C may enforce specific performance of the contract against B. 

A and B are joint tenants of land, his undivided moiety of which either may 
alien in his lifetime, but which, subject to tliat right, devolves on the survivor. A 
contracts to sell his moiety to G and dies. C may enforce specific performance of 
the contract against B. 

— Against whom Contracts cannot he specifically enforced. 

28. Specific performance of a contract cannot 
comSUto perfom’;“‘ be eu forced agaiust a party thereto in any of the 
following cases : — 

(а) if the consideration to be received by him is so grossly inadequate, 
with reference to the state of things existing at the date of the contract, 
8S to be either by itself or coupled with other circumstances evidence of 
fraud or of undue advantage taken by the plaintiff ; 

(б) if his assent was obtained by the misrepresentation (whether 
wilful or innocent), concealment, circumvention or unfair practices, of any 
party to whom performance would become due under the contract, or by 
any promise of such party which has not been substantially fulfilled ; 

(c) if his assent was given under the influence of mistake of fact, 
misapprehension or surprise : Provided that, when the contract provides 
fir compensation in case of rnfstake, compensation may be made foi a 
lake within the scope of such provision, and the contract may be specifi- 
cally enforced in other respects if proper to be so enforced- 

Illustrations. 

to clause (c). — A, one of two executors, in the erroneous belief l* -.n Jie had tlie 
authority of his co-executor, enters into an agreement for the sale B A Ifis ^caL.i- 
tor’s property. B cannot insist on the sale being completed. 

A directs an auctioneer to sell certain land. A afterwards revokes the fuiction- 
cer’s authority as to 20 bighas of this land, but the auctioneer inadvertently sells the 
whole to 13, who has not notice of the revocation. B cannot enforce specific per- 
formance of the agreement, • 


(i ). — The effects of dismissing a Suit for specific Performance. 

29. The dismissal of a suit for specific performance of a contract 
pari thereof shall bar the plaintifiPs right to sue 
for compensation for the breach of such contract 
or part, as the case may be. 

(/). — Aimrds and Directions to execute Settlements. 


Bar o£ suit for breach 
after dismissal. 


Application of preceding 
aections to awards and tes- 
tamentary directions to 
execute settlements. 


30. The provisions of this chapter as to contracts 
shall, mutatis mutandis^ apply to awards and to 
directions in a will or codicil to execute a parti- 
cular settlement. 


CHAPTER III. 

Of the Rectification of Instruments. 

31. When, through fraud or a mutual mistake of the parties, a con- 
When instrument may tract or Other instfiimelit ia writing does not truly 
ho rectified. express their intention, either party, or his repre- 

sentative in interest, may institute a suit to have the instrument rectified i 
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and if the Court find it clearly proved that there has been fraud or mistake 
in framing the instrument, and ascertain the real intention of the parties 
in executing the same, the Court may in its discretion rectify the in- 
strument so as to express that intention, so far as this can be done 
without prejudice to rights acquired by third persons in good faith and for 
value. 

Illustrations. 

(a). A, intending to sell to K his house and one of three god owns adjacent to 
it, executes a conveyance prepared hy B, in wliich, through B’s fraud, all three godowns 
are included. Of the two godowns which were fraudulently included, B gives one to 
G and lets the other to I) for a rent, neither C nor D having any knowledge of the 
fraud. The conveyance may, as against B and C, be rectified so as to exclude from it 
the godown given to C ; but it cannot be rectified so as to affect D’s lease. 

(h). By a marriage-settlement, A, tlie father of B, the intended wife, covenants 
with C, the intended husband, to pay to C, his executors, administrators and assignees, 
during A’s life, an annuity of Us. 5,000. C dies insolvent and the official assignee 
claims the annuity from A. Tlie Court, on finding it clearly proved that the parties 
always intended that this annuity should be paid as a provision for B and her cliildren, 
may rectify the settlement and decree that the assignee has no right to any part of 
the annuity. 

32. For the purpose of rectifying a contract in writing the Court 

Presumption as to in- niiiat be satisfied that all the parties thereto in- 
tent of parties. tended to make an equitable and conscientious 

agreement. 

33. In rectifying a written instrument, the Court may inquire what 
Principles of rectifica- the instrument was intended to mean, and what 

Bon. were intended to be irs legal consequences, and is 

not confined to the inquiry what the language of the instrument was in- 
tended to be. 

Specific enforcement of 34. A contract in writing may be first rectified 
rectified contract. and then, if the plaintiff has so prayed in his plaint 

and the Court thinks fif, specifically enforced. 

Illustration. 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of costs. The 
contract contains mistakes as to the name and rights of th^ client, which, if construed 
strictly, would exclude B from all rights under it. B is entitled, if the Court thinks 
fit> to have it rectified, and to an order for payment of the sum, as if at the time of 
it!«" ’xecution it had expressed the intention of the parties. 


CHAPTER IV. 

Of the Rescission Contracts. 

35. Any person interested in a contract * may sue to have it rescinded, 
When rescission may and such rescission may be adjudged by the Court 
be adjudged. . in any of the following cases, namely : — 

(а) where the contract is voidable or terminable by the plaintiff ; 

(б) where the contract is unlawful for causes not apparent on its face, 
and the defendant is more to blame than the plaintiff ; 


• Act IV. of 1882. 
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(c) where a decree for specific performance of a contract of sale, or of a 
contract to take a lease, has been made, and the purchaser or lessee makes 
default in payment of the purchase-money or other suras which the Court 
has ordered him to pay. 

When the purchaser or lessee is in possession of the subject-matter, and 
the Court finds that such possession is wrongful, the Court may also order 
him to pay to the vendor or lessor the rents and profits, if any, received by 
him as such possessor. 

In the same case, the court may by order in the suit in which the decree 
has been made and not complied with, rescind the contract, either so far as 
regards the party in default, or altogether, as the justice of the case may 
require. 

Illustrations. 

to (a). — A sells a field to B. There is a right of way over the field of which A 
has direct personal knowledge, but whicli he conceals from B. B is entitled to have 
the contract rescinded. 


to (6). — A, an attorney, induces his client B, a Hindu widow, to transfer pro- 
jicrty to him for the purpose of defrauding B’s creditors. Here the parties are not 
equally in fault, and B is entitled to have the instrument of transfer rescinded. 


36. Rescission of a contract * cannot be adjudged for mere mistake, 

Rescission for mistake. adjudged car. be 

restored to substantially the same posuiou as il the 
contract had not been made. 


37. A plaintiff instituting a suit for the specific performance of a 
Alternative prayer for ^^oiitract in writing may pray in the alternative 

rescission in suit for spe- that, if the contract cannot be specifically enforced, 
cific performance. rescinded and delivered up to be can- 

celled ; and the court, if it refuses to enforce the contract specifically, may 
direct it to be rescinded and delivered up accordingly. 

38. On adjudging the rescission of a contract, the Court may re- 

quire the party to whom guch relief is granted to 
res^^adLgYo «“y. compensation to the other which justice 

may require. 


CHAPTER V. 

Of the Cancellation of Instruments. 

39. Any person against whom a written instrument is void or void- 
able, who has reasonable apprehension that such 
iustrument, if left outstanding, may cause him 
serious injury, may sue to have it adjudged void 
or voidable, and the Court may, in its discretion so adjudge it and order it to 
be deliveted up and {cancelled. 

If the instrument has been registered under the Indian Registration 
Act, the Court shall also send a copy of its decree to the officer in whose 
office the instrument has been so registered, and such officer shall note on 
the copy of the instrument contained in his books the fact of its cancel- 
lation. 


* Act IV of 1882. 
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Jllustrations, 

fa). A, tlie owner of a ship, by fraudulently representing her to be seaworthy, 
induces, B, an underwriter, to insure^ her. B may obtain the cancellation of the 
})olicy. 

(b) . A conveys land to B, who bequeaths it to C and dies. Thereupon D gets 
possession of the land and produces a forged instrument stating that the conveyance 
was made to B in trust for him. C may obtain the cancellation of the forged instru- 
ment. 

(c) . A, representing that the tenants on his land were all at will, sells it to 
and conveys it to him by an instrument dated the 1st January 1877. Soon after that 
day, A fraudulently grants to C a lease of part of the lands dated the 1st October 
1876, and procures the lease to be registered under the Indian Registration Act. B 
may obtain the cancellation of this lease. 

(d) . A agrees to sell and deliver a ship to B, to be paid for by B’s acceptances 
of four bills of exchange, for sums amounting to Rs. 30,000, to be drawn by A on B. 
The bills are drawn and accepted, but the ship is not delivered according to the agree- 
ment. A sues B on one of the bills. B may obtain the cancellation of all the bills. 

40. Where an instrument is evidence of different rights or diflfereut 
What inatrumenU may obligations, the Court may, in a proper case, cancel 
be partially cancelled. it in pait and allow it to stand for the residue. 

Illusirattov, 

A draws a bill on B, >vho endorses it to C, by whom it appears to be endorsed to 
D, who endorses it to E. C’s endorsement is forged. C is entitled to have such en- 
dorsement cancelled, leaving the bill to stand in other respects. 

Power to nquire party adjudging the cancellatiou of an in- 

for whom iustrumeut is strumenr, the Couit may require the party to 
canrelled to make com- whom such relief is granted to make any compensa- 
pensation. Other which justice may require. 


CHAPTER VI. 


Of Declaratory Decrees. 


42. Any person entitled to any legal character, or to any right as to 
Discretion of Court as any property, may institute a suit against any per- 
to declarations of status or son denying, or interested to deny, his title to such 
Hgbt character or right, and the Court may in its discre- 

tion make therein a declaration that he is so entitled, and the plaintiff need 
not in such suit ask for any further relief. 

Provided that no Court shall make any such declaration where the 
plaintiff, being able to seek further relief than a 
mere declaration of title, omits to do. 


Bar to such declaration. 


Explanation. — A trustee of property is a ‘ person interested to deny’ 
a title adverse to the title of some one who is not in existence, and for 
whom, if in existence, he would be a trustee. 


Illustrations, 

(a). A is lawfully in possession of certain land. The inhabitants of a neighbour- 
ing village claim a right of way across the land. A may sue for a declaration that 
they are not entitled to the right so claimed. 
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(b). A bequeaths his property to B, C and D, ‘to be equally divided amongst 
all and each of them, if living at the time of my death, then amongst their surviving 
children.’ No such children are in existence. In a suit against A’» executor, the 
Court may declare whether B, C and D took the property absolutely, or only for their 
lives, and it may also declare the interests of the childrcp before their rights are 
vested. 


(c). A covenants that if he should at any time be entitled to p^erty exceed- 
ing one lakh of rupees, he will settle it upon certain trusts. Before any such pro- 
perty accrues, or any persons entitled under the trusts are ascertained, he institutes a 
suit to obtain a declaration that the covenant is void for uncertainty. The Court may 
make the declaration. 


(^). A alienates to B property in which A has merely a life-interest. The alien- 
ation is invalid as against C, who is entitled as reversioner. The Court may in a suit 
by C against A and B declare that C is so entitled. 

(e). The widow of a sonless Hindu alienates part of the property of which she 
is in possession as suoh. The person presumptively entitled to possess the property 
if he survive her, may, in a suit against the alienee, obtain a declaration that the aliena- 
tion was made without legal necessity and was therefore void beyond widow’s life-time. 

fj), A Hindu widow in possession of property adopts a son to her deceased 
husband. The person presumptively entitled to possession of the property oh her 
death without a son may, in a suit against the adopted son, obtain a declaration that 
the adoption was invalid. 


B, alleging that he is the owner of 
A may obtain a declaration of his 


(g) , A is in possession of certain property, 
the property, requires A to deliver it to him. 
right to hold the property. 

(h) , A bequeaths property to B for his life, with remainder to B's wife and Iier 
children, if any, by B, but if B die without any wife or children, to C. B has a puta- 
tive wife, D, and children, but C denies that B and I) were ever lawfully married. 1) 
and her children may, in B’s lifetime, institute a suit against C and obtain therein 
a declaration that they are truly the wife and children of B. 

43. A declaration made under this chapter is binding only on the 

Effect of .leclaratioD. Pf through them 

respectively, and, where any of the parties are 

trustees, on the persons for whom, if in existence at the date of the declara- 
tion, such parlies would be trustees. 

Illustration. 


A, a Hindu, in a suit to which B, his alleged wife, and her mother, are defendants 
seeks a declaration that his marriage was duly eoleinnized and an order for the restitu- 
tion of Ills conjugal rights. The Court makes tlie dejlaration and order. C, claiming 
that B is his wife, then sues A for the recovery of B. The declaration made in the 
former suit is not binding upon C. 


CHAPTER VII. 

Of the Appointment of Receivers. 

44. The appointment of a Receiver pending a 
ers^EttonMy." « matter i eating io the discretion of the 

Court. 

Reference to Code of The mode and c-ffc ct of his appointment, and his 
Civil Procedure, lights, p(wcis, duiicf and liabilities, are regulated 

by the Code of Civil Pucedure. 
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CHAPTER VIIL 


Of the Enforcement of Public Duties, 


45. Any of the High Courts of Judicature at Fort William, Madras 
Power to order public and Bombay may make an order requiring any spo- 
servants and others to do cific act to be done or forborne, within the local 
certain specific acts. limits of its ordinary original civil jurisdiction, by 

any person holding a public office, whether of a permanent or a temporary 
nature, or by any corporation or inferior Court of Judicature : 

provided — 

(а) that an application for such order be made by some person whose 
property, franchise or personal right would be injured by the forbearing or 
doing (as the case may be) of the said specific act ; 

(б) that such doing or forbearing is, under any law for the time being 
in force, clearly incumbent on such person or Court in his or its public 
character, or on such corporation in its corporate character ; 

(c) that in the opinion of the High Court such doing or forbearing is 
consonant to right and justice j 

(d) that the applicant has no other specific and adequate legal remedy ; 

and 


(e) that the remedy given by the order applied for will be complete. 

Exemptions from such Nothing in this section shall he deemed to 

power. authorize any High Court — 

(j) to make any order binding on the Secretary of State for India 
in Council, on the Governor General iu Council, on the Governor of Madras 
in Council, on the Governor of Bombay in Council, or on the Lieutenant- 
Governor of Bengal ; 

(ff) to make any order on any other servant of the Corwn, as such, 
merely to enforce the satisfaction of a claim upon the Crown ; or 

(k) to make any order which is otherwise expressly excluded by any 
law for the time being in force. 


46. Every application under section 45 must be founded on an affida- 

Application how made. stating his right in the 

matter in question, his demand of justice and the 
Procedure thereon. denial thereof ; and the High Court may, in its dis- 

c. etion, make the order applied for absolute in the first insrance, or refuse it, 


or grant a rule to show cause why the order applied for should not be 
made, 


If, in the last case, the person, Court or corporation complained of 
Order iu alternative. shows no sufficient cause, the High Court may first 
make an order in the alternative, either to do or 
forbear the Act mentioned in the order, or to signify some reason to the 
contrary and make an answer thereto by such day cs the High Court fixes 
iu this behalf. 


47. If the person, Court or corporation to whom or to which 

sacli Older is directed make'i no answer^ or makea 

, . hisufficie! t or a false answer, the High Comfc 

niay then issue a peremptoiy oidtr to do or forbear the act abso- 
lutely. 
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48. Every order 

Execution of, and ap- 
peal from, orders. 

of the High Court. 
Costs. 


Bar to issue of vxan- 
damus. 


under this chapter shall be executed, and may be 
appealed from, as if it were a decree made in the 
exercise of the ordinary original civil jurisdiction 

49. The costs of all applications and orders 
under this chapter shall be in the discretion of the 
High Court. 

50. Neither the High Court nor any Judge 
thereof shall hereafter issue any writ of manda- 
mus. 


51. Each of the said High Courts shall, as soon as conveniently may 

Power to frame rules. be, frame rules to r gulate the procedure under 
this chapter ; and until such rules are framed, the 
practice of such Court as to applications for and grants of writs of man- 
damus shall apply, so far as may be practicable, to applications and orders 
Under this chapter. 


PART III. 

Of Preventive Relief. 


CHAPTER IX. 


Of Injunctions generally. 

Preventive relief how 52, Preventive relief is granted at the discretion 
granted. of the Court by injunction, temporary or perpe- 

tual. 

53. Temporary injunctions are such as are to •continue until a speci- 
fied time, or until the further order of the Court. 
They may he granted at any period of a suit and 
are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the decree made at the 
heating and upon the merits of the suit : the de- 
^ ^ ’ fendant is thereby perpetually enjoined from the 

assertion of a right, or from the commission of an act, which would be 
contrary to the rights of the plaintiff. 


Temporary iujuncttons. 


CHAPTER X. 

Of Perpetual Injunctions. 

Subject to the other provisions contained in, or referred to hy 
this chapter, a perpetual injunction may he granted 
to prevent the breach of an obligation existing ir 
favour of the applicant, whether expressly or 
implication. 

90 


54. 


Perpetual injunctions 
when gianted. 
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When such obligation arise.s from contract, the Court shall be guided 
by the rules and provisions contained in Chapter II of this Act. 

When the defendant invades or threatens to invade the plaintiff’s right 
to, or enjoyment of, property, the Court may grant a perpetual injunction 
in the following ca'ies (namely) : — 

(а) where the defendant ia trnatee of the property for the plaintiff; 

(б) where there exists no standard f«>r ascertaining the actual damage 
caused, or likely to be caused, by the invasion; 

(c) Where the invasion is such that pecuniary compensation would not 
afford adequate relief ; 

(d) where it is probable that pecuniary compensation cannot be ^ot 

for the invasion ; ® 

(e) where the injunction is necessary to prevent a multiplicity of 
judicial proceedings. 

Explanation. For the purpose of this section a trademark is pro- 
perty. 


Illustrations, 

(a). A lets certain land to B, and B contracts not to dig sand or gravel there- 
out. A may sue for an injunction to restrain B from digging in violation of his 
contract. 

(ft). A trustee threatens a breach of trust. His co-trustees, if any, should, and 
the beneficial owners may, sue for an injunction to prevent the breach. 

(c) . The Directors of a public company are about to pay a dividend out of 
capital or borrowed money. Any of the shareholders may sue for an injunction to 
restrain tliem. 

(d) . The Directors of a fire and life-insurance company are about to engage in 
marine insurances. Any of the shareholders may sue for an injunction to restrain 
them. 

(c). A, an cxecutoi, through misconduct or insolvency, is bringing the property 
of the deceased into danger. The Court may grant an injunction to restrain him 
from getting in the assets. 

(f) . A, a trustee for B, is about to make an imprudent sale of a small part of 
the trustr-property. B may sue for an injunction to restrain the ,^ale, even though 
com^xinsatiou in money would have afforded him adequate relief. 

(g) , A makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B and his children. A then contracts to sell the 
estate to C. B or any of his children may sue for an injunction to restrain the 
sale. 

(ft). In the course of A’s employment as a vakil, certain papers belongino* to 
his client, B, come into his possession. A threatens to make these papers public, or to 
communicate their content? to a stranger. B may sue for an injunction to restrain 
A from so doing. 

(/). A is B’s medical adviser. He demands money of B which B declines to 
pay. A then threatens to make known the effect of B’s communications to him as 
a patient. This is ce ntrary to A’s duty, and B may sue for an injunction to restrain 
him from so doing. 

(J), A, the owner of two adjoining houses, lets one to B and afterwards lets 
the other to C. A and C begin to make such alterations in tlie house let to C as 
will pro>'ont the comfortable enjoyment of the house let to B. B may sue for an 
injunction lo restrain them from so doing. 
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(k). A lots certain arable lands to T> for purposes of husbandry, but without any 
express contract as to the inode of cultivation. Contrary to tlie mode of cultivation 
customary in tlie district, B threatens to sow tlie lands with seed injurious tiiereto 
and requiring many years to eradicate. A m.iy sue for an injunction to restrain B from 
sowing the lands in contravention of his implied contract to use them in a husbandlike 
manner. 

(^). A, B and C are partners, the partnership being determinable at will. A 
threatens to do an act tending to the destruction of the partnership-property. B and 
C may, without seeking a dissolution of the partnership, sue for an injunction to 
restrain A from doing tlie act. 

(m) . A, a Hindu widow in ])ossession of her deceased husband’s property, com- 
mits destruction of the property without any cause sufficient to justify her in so doing. 
The heir-expectant may sue for an injunction to restrain her. 

(n) . A, B and C are members of an undivided Hindu family. A cuts timber 
growing on the family-jiroperty, and threatens to destroy part of the family-house and 
to sell some of the family-utensils. •B and C may sue for an injunction to restrain 
him. 

(o) . A, the owner of certain liouses in Calcutta, becomes insolvent. B buys 
them from the official assignee and enters into possession. A persists in trespassing 
on and damaging the houses, and B is thereby compelled, at considerable expense, to 
employ men to protect the possession. B may sue for an injunction to restrain 
further acts of trespass. 

(/?). The inhabitants of a village claim a right of way over A’s land. In a 
suit against several of them, A obtains a declaratory decree that his land is subject to 
no such right. Afterwards each of the other villagers sues A for obstructing 
his alleged right of way over tue land. A may sue for an injunction to restrain 
them. 

(<7). A, in an administration-suit to wliich a creditor, B, is not a party, obtains 
a decree for the administration of C's assets, B proceeds against C’s estate for his 
debt. A may sue for an injunction to restrain B. 

(r). A and B are in possession of contiguous lands and of the mines under- 
neath them. A works his mine so as to extend under B’s mine and threatens to 
remove certain pillars whicli help to support B’s mine. B may sue for an injunction 
to restrain him from §0 doing. 

(5). A rings bells or makes .some other unnecessary noise so near a house as to 
interfere materially and unreasonably with the physical comfort of the occupier, B. 
B may sue for an injunction restraining A from making the noise. 

(i). A pollutes the air with smoke so as to interfere materially with the physi- 
cal comfort of B and C, who carry on business in a neighbouring house. B and C 
may sue for an injunction to restrain the pollution. 

(u) . A infringes B’s patent. If the Court is satisfied that the patent is valid 
and has been infringed, B may obtain an injunction to restrain the infringement. 

(v) , A pirates B’s copyright. B may obtain an injunction to restrain the 
piracy, unless the work of whicli copyright is claimed is libellous or obscene. 

(w) , A improperly uses the trademark of B. B may obtain an injunction to 
restrain the user, provided that B’s use of the trademark is honest. 

(x) . A, a tradesman, holds out B as his partner against the wish and without 
the authority of B. B may sue for an injunction to restrain A from so doing. 

(y) . A, a very eminent man, writes letters on family-topics to B. After the 
death of A and B, C, who is B’s residuary legatee, proposes to make money by 
publishing A’s letters. D, who is A's executor, has a })roperty in the letters, an<l 
may sue to an injunction to restrain C from publishing them. 
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{z), A carries on a manufactory and B is his assistant. In the course of his 
business, A imparts to B a secret process of value. B afterwards demands money of 
A, threatening, in case of refusal, to disclose tlie process to C, a rival-manufacturer. 
A may sue for an injunction to restrain 13 from disclosing the process. 

55. When, to p^ event the breach of an obligation, it is necessaiy to 
,, , , . . compel the perfoimance of certain acta which the 

Mandatory .njunotiona. euforciug, the Court may in its 

discretion grant an injmicti<ui to prevent the breach complained of, and 
also to compel performance of the requisite acts. 

Illustrations. 

(n). A by new buildings, obstructs lights to the access and use of which B has 
acquired a right under the Indian Limitation Act, Part IV. B may obtain an injunc- 
tion, not only to restrain A from going on with the buildings, but also to pull down so 
mucli of them as obstructs B’s lights. 

(h), A builds a house witli eaves projecting over B*a land. B may sue for an 
injunction to })ull down so much of the caves as so project. 

(c). In the case put as illustration (/) to section 54, ihe Court may also order 
all written communications made by B, as patient, to A, as medical adviser, to be 
destroyed. 

(fl). In the case put as illustration (.?/) to section 54, the Court may also order 
A*s letters to be destroyed. 

A threatens to publish statements concerning B which would be punishable 
under Chapter XXI of the Indian Penal Code. The Court may grant an injunction 
to restrain the publication, even though it may be shown not to be injurious to B’s 
property. 

(/*). A, being B’s medical adviser, threatens to publish B’s written communi- 
cations with him, showing that B has led an immoral life. B may obtain an injuction 
^0 restrain the publication. 

(g). In the cases put as illustrations (?;) and (ic) to section 54, and as illustra- 
tions {e) and {/) to this section, the Court may also order the copies produced by 
piracy, and the trademarks, statements and communications, therein respectively 
mentioned, to be given up or destroyed. 

injunction cannot be granted — 

(a) to stay a judicial proceeding pending at the institution of the 
suit in which the injunciion is sought, unless such restraint is necessary 
to prevent a multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordinate to that from which 
the injunction is sought ; 

(c) to restrain persons from applying to any legislative body ; 

(c?) to interfere with the public duties of any department of the Go- 
vernment of India or the Local Government, or with the sovereign acts of a 
Foreign Government; 

(e) to stay proceedings in any criminal matter ; 

(/) to prevent, the breach of a contract the performance of which 
would not be specifically enforced ; 

(jj) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance ; 
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(Ji) to prevent a continuing breach in which the applicant has ac- 
quiesced ; 

(i) when equally efRcacious relief can certainly be obtained by any 
other usual mode of proceeding, except in case of breach of trust ; 

(J) when the conduct of the applicant or his agents has been such as 
to disentitle him to the assistance of the Court ; 

(k) where the applicant has no personal interest in the matter. 

Illustrations. 

{a). A seeks an injunction to restrain his partner, B, from receiving the part- 
nership-debts and effects. It. appears that A had improperly possessed himself of tlie 
books of the firm and refused B access to them. I'he Court will refuse the 
injunction. 

(b) . A manufactures and sells criicihles, designating them as “patent plumhago- 
crucibles,” though, in fact, they have ne\er been patented. B pirates the designa- 
tion. A cannot obtain an iiijiiiietioii to restrain the piracy. 

(c) , A sells an article called “ Mexican Balm,” stating that it is compounded 
of divers rare essences, and has sovereign medicinal qualities. B commeiiees to sell a 
similar article to which he gives a name and description such as to lead people into 
the belief that they are buying A\s Mexican Balm. A sues B for an injunction to 
restrain the sale. B snows that A’s Mexican Balm consists of notliing l)ut scented 
hog’s lard. A’s use of his description is not an honest one and he cannot obtain an 
injunction. 

57. Notwithstanding section 56, rlause (/), whore a contract compiises 
Injunctions to perform an affirmative agreement to do a certam act, 
negative agreement. coupk^d with a negative agreement, express or 

implied, not to do a certain act, the circumstance that the Court is unable 
to compel specific performance of the affirmative agreement, shall nut pre- 
clude it from granting an injunction to peilonn the^negative agreement ; 
provided that the applicant has not failed to perform the contract so far as 
it is binding on him. 

Illustrations, 

fa). A contracts to sell to B for Rs. 1,000 the good-will of a certain business 
unconnected with business-premises, and further agrees not to carry on that business 
in Calcutta. B pays A the Rs. 1,000, but A carries on the business in Calcutta. 
The Court cannot compel A to send his customers to B, but B may obtain an injunc- 
tion restraining A from carrying on the business in Calcutta. 

(6). A contracts to sell to B the good-will of a business. A then sets up a 
similar business close by B’s shop, and solicits his old customers to deal with him. 
This is contrary to his implied contract, and B may obtain an injunction to restrain 
A from soliciting the customers, and from doing any act whereby their good-will may 
be withdrawn from B. 

(c) . A contracts with B to sing for twelve months at B’s theatre and not to 
sing in public elsewhere. B cannot obtain specific performance of the contract to 
sing, but he is entitled to an injunction restraining A from singing at any other place 
of public entertainment. 

(d) . B contracts with A that he will serve him faithfully for twelve months 
as a clerk. A is not entitled to a decree for specific performance of this contract. 
But he is entitled to an injunction restraining B from serving a rival house as 
clerk. 
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[d). A (■ 'U. • - .s ch B tliai, in consideration of Rs. 1,000 to be paid to ) ’ n 
.jy B Oil a '^'*y fi o*tl, lie *dll not set up a certain business v/itb’o a spe ‘ified distaiK-\ 
B bii’ls to pay the money. A cannot be restrained iioin cai dig on the business 
witJiin tl'G s r* ‘itied di^taiK-'. 


SCHEDULE. 

( See hr’i > i on i\ ) 

A( I'S Ob’ THhl GoVFnNOH :>r Cou.^c- .. 


Number and year. 

Subject. 

Extent of repeal. 

VIII of 1859 ... 

Civil Procedure ... 

Sections 15 and 192. 

XIV of 1859 ... 

Limitation 

Section 15. 

XXIII of 18G1 ... 

Civil Pn eedure 

Section 26. 

IX of 1872 ... 

i 

Contract 

In section 28, the second clause of 
exception 1. 


THE INDIAN REaiSTRATION ACT 1877 . 


Part I. — Preliminary. 

„ II. — Of the Registration-Establi.shment. 

„ III. — Of Registrable Document. 

„ IV. — Of the time of PrcseDtation. 

„ V. — Of the Place of Registration. 

„ VI. — Of presenting Documents for Registration. 

VII. — Of enforcing the Appearance of Executants and Wit- 
nesses. 

„ VIII. — O^ pre.senting Wills and authorities to adopt. 

„ IX. — Of the Deposit of Wills. 

„ X. — Of the Effects of Registration and Non -registration. 
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ACT NO. Ill OF 1877. 


Passed by the Governor General of India in Council. 
(Received the assent of the Governor General on the 14 th February, 1877) 


An Act for the Registration of Documents. 


Whereas it is 
Prcamblo. 


expedient to amend the law relating to the registra- 
tion of documents ; It is hereby enacted aa fol- 
lows : — 


PART I. 


Preliminary. 


Short title called ‘‘ The Indian Regis- 

tration Act, 1877 

It extends to the whole of British India, except such districts or tracts 
local extent country as the Local Government may from time 

to time, with the previous sanction of the Governor- 
General in Council, exclude from its operation ; 

And it shall come into force on the first day of 
April 1877. 

2. On and from that day Act No. VIII of 1871 
shall be repealed. 


(yomraencouicut. 


Repeal of enactmeuts. 


But all appointments, notifications, rules and orders made, and all dis- 
tricts and sub-diacricts formed, and all offices established, and all tables of 
fees prepared, under such Act or any of the enactments thereby repealed 
shall be deemed to have been respectively made, formed, established and 
prepared under this Act, except in so far as such rules and orders may be in- 
consistent herewith. 


References made in Acts passed before the first day of April 1877, to 
the said Act, or to any enactment thereby repealed, shall be read as if made 
to the corresponding section of this Act. 

3. In this Act, unless there be something repug- 
nant in the subject or context — 

“ Lease” includes a counterpart, kabuliyat, an 
undertaking to cultivate or occupy, and an agree- 
ment to lease: 


Interpretation clause. 

“ Lease.’* 


“ Signature.” 
*• Signed.” 


“ Signature” and signed” include and apply to 
the affixing of a mark : 

“ Immoveable property” includes laud, buildings, hereditary allowances, 
„ ^ lights to ways, lights, ferries, fisheries or any other 

mmovea e prope y. to arise out of laud, and things attached to 

Q1 
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the earth or permaneDtly fastened to anything which is attached to the 
earth, but not standing timber, growing crops, nor grass ; 

“ Moveable property” includes standing timber, growing crops and 
grass, fruit upon and juice in trees, and property of 
“ Moveable property.** every other description, except immoveable pro- 
perty : 

“ Book” includes a portion of a book and also any number of sheets 
connected together with a view of forming a book or 
portion of a book : 

and “endorsed” include and apply to an entry in 
writing by a registering officer on a rider or cover- 
ing slip to any document tendered for registration 
under this Act : 

“ Minor” means a person who, according to the 
personal law to which he is subject, has not attained 
majority ; 

“ Representative” includes the guardian of a minor 
and the committee or other legal curator of a luna- 
tic or idiot : 


“ Book.” 

“ Endorsement” 

“ Endorsement.” 

” Endorsed. 

Minor,” 

“ Representative. 


“ Addition” means the place of residence, and the profession, trade, 
“ Addition ’’ TCSiuk and title (if any) of a person described, and, in 

the case of a Native, his caste (if any) and his 
father’s name, or where he is usually described as the son of his mother, then 
his mother’s name : 


District Court.” 

District.” 

“ Sub- District. 


“District Court” includes the High Court in it® 
ordinary original civil jurisdiction ; and 

“ District” and “Sub-District” respectively mean 
a district and sub-district formed under this 
Act. 


PART II. 

Of the Registration-establishment. 

Inspector General of 4. The Local Government shall appoint an officer 
Begistration. to be the Inspector General of Registration for the 

territories subject to such Government, 

or may, instead of making such appointment, direct that all or any of 
the powers and duties hereinafter conferred and imposed upon the Inspector 
General shall be exercised and performed by such officer or officers, and 
within such local limits, as the Local Government from time to time ap- 
points in this behalf. 

The Governor of Bombay in Council may also, with the previous con- 
sent of the Governor General in Council, appoint 
officer to be Branch Inspector General of Sindh, 
who shall have all the powers of an Inspector 
General under this Act other than the power to frame rules hereinafter 
inferred. 
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Inspector General or the Branch Inspector General of Sindh may 
hold simultaileously any other office under Government. 

5. For the purposes of this Act, the Local Government shall form 
districts and sub-districts, and shall prescribe, and 
may from time to time alter, the limits of such dis- 
tricts and sub-districts. 


Districts 

tricts. 


and sub-dis- 


The districts and sub-districts formed under this section, together with 
the limits thereof, and every alteration of such limits, shall be notified in 
the local official Gazette. 

Every such alteration vshall take effect on such day after the date of 
the notification as is therein mentioned. 


6. The Local Government may appoint such persons, whether public 
Registrars and Sub-Re- officers or not, as it thinks proper, to be Registrars 

gistrars. of the several districts, and to be Sub- Registrars 

of the several sub-districts, formed as aforesaid, respectively. 

7. The Local Government shall establish in every district an oflSce to 

be styled the office of the Registrar and in every 
sub-district an office or offices to be styled the office 
of the Sub-Registrar, or the offices of the Joint 
Sub-Rpgistrars, and may amalgamate with any oflfice of a Registrar any 
office of a Sub-Registrar subordinate to such Registrar, 

and may authorize any Sub-Registrar whose office has been so amalga- 
mated to exercise and perform, in addition to his own powers and duties, 
all or any of the powers and duties of the Registrar to whom he is 
subordinate : 

Provided that no such authorlz ition shall enable a Sub-Registrar to 
hear an appeal against an order passed by himself under this Act. ' 

8. The Local Government may also appoint officers to be called Ins- 
Inspectora of Registra- pectors of Registration-offices, and may from time 

tion offices. to time prescribe the duties.of such officers. Every 

such Inspector shall be subordinate to the Inspector General. 

9. Every military cantonment where there is a Cantonment Magis- 
Military cantorments trate may (if the Local Government so directs) be, 

may be declared sub-dis- for the purposes of this Act, a sub-district or a dis- 
tricts or districts. trice, and such Magistrate shall be the Sub-Regis- 

trar or the Registrar of such sub-district or district, as the case may be. 

Whenever the Governor General in Council declares any military can- 
tonment beyond the limits of British India to be a sub-district or a district 
for the purposes of this Act, he shall also declare, in the case of a sub- 
district, what authorities shall be Registrar of the district and Inspector 
General, and in the case of a district, what authority shall be Inspector 
General, with reference to such cantonment and the Sub-Registrar or Regis- 
trar thereof. 

Absence of Registrar 10. Whenever any Registrar other than the Re- 
from his district or vacan- gistrar of a district including a Presidency-town, is 
cy in his office. absent otherwise than on duty in his district, or 

when his office is temporarily vacant, 

any person whom the Inspector General appoints in this behalf, or, in 
default of such appointment, the Judge of the District Court within the 
local limits of whose jurisdiction the Registrar's office is situate. 
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shall be the Registrar during such absence or until the Local Govern- 
nient fills up the vacancy. 

Whenever the Registrar of a district including a Presidency-town, is 
absent otherwise than on duty in his district, or when his office is tempora- 
rily vacant, 

any person whom the Inspector General appoints in this behalf shall 
be the Registrar during such absence, or until the Local Government fills 
up the vacanc 3 ^ 

11. Whenever any Registrar is absent from his office on duty in his 

r i district, he mav appoint any Sub-Registrar or other 

duty person in his district to perform, during such ab- 

senc«^, fill the duties cf a Registrar, except those 
mentioned in sections C8 and 72. 

12. Whenever any Sub-Registrar is absent, or when his office is 
Absence of Sub- Regis- temporarily vacant, any person whom the Registrar 

trar or vacancy in his of the district appoints in this behalf shall be Siib- 
Registi*ar during such absence, or until the Local 
Government fills up the va(*ancv\ 

13. All appointments made under section 10, section 11 or section 12 
Appointments under aec- ^‘^ball be reported to the Local Government by the 

tK)us« ]0. 11 or 12 to be re- Inspector General. Such report shall be either 
ported to Government. Special or general, as the Local Government directs. 

Suspension, removal and The Local Government may suspend, remove or 
di.smiaaai of officers. dismiss any person appointed under the provisions 

oi‘ this Act, and appoint another person in his stead. 

14. Subject to the approval of the Governor General in Council, the 
Remuneration and es- Local Government may assign such salaries as such 

tnhiishmeuts of registering Government from time to time deems proper to tlie 
registering officers appointed under this Act, or 
]>rovide for their remuneration by fees, or partly by fees and partly by 
salaries. 

The Local Government may allow proper establishments for the several 
offices under this Act. 

15. The several Registrars and Sub-Registrars shall use a seal hearing 
Seals of registering offi- the following inscription in English and in such 

cers. other language as the Local Government directs : — 

“ The seal of the Registrar (or of th*.; 8ub-Registrar) of 

16. The Local Government shall provide for the office of every 

i t r registering officer the books necessary for the pur- 

egis er- oo s. poses of this Act. 

The books so provided shall contain the forms from time to time pre- 
scribed by the Inspector-General, with the sanction 
of the Local Government, and the pages of such 
books shall be consecutively numbered in print, and the number of pages in 
each book shall be certified on the title-page by the officer by whom such 
books are issued. 

The Local Government shall supply the office of every Registrar with 
a fire-proof box, and shall in each district make 
Firo-proof boxes suitbale provision for the safe custody of the records 

connected with the registration of docunaents in such district. 
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PART III. 


Of registrable Documents. 


17. The documents next hereinafter mentioned shall be registered, 
if the property to which they relate is situate in a 
district in which, and if they have been executed 
on or after the date on which, Act No. XVI of 
1864, or Act No. XX of 1866, or Act No. VIII of 1871, or this Act, came 
or comes into force (that is to say), — 


Documents of which 
gistratiou is compulsory 


(a) Instruments of gift of immoveable property : 

(&) Other non-testamentary instruments which purport or operate to 
create, declare, assign, limit or extinguish, whether in present or in future, 
any right, title or interest, whether vested or contingent, of the value of 
one hundred rupees and upwards, to or in immoveable property: 

(c) Non-testamentary irislrnments which acknowledge the receipt of 
payment of any consideration on account of the creation, declaration, 
assignment, limitation or extinction of any such right, title or interest ; 
and 

(d) Leases of immoveable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent ; 

Provided that the Local Government may, by order published in the 
official Gazette, exempt from the operation of the former part of this sec- 
tion any leases executed in any district, or part of a district, the terms 
granted by which do not exceed five years and the annual rent reserved by 
which do not exceed fifty rupees. 

Nothing in clauses (6) and (c) of this section 
applies to 

(e) any composition -deed ; 

(f) any instrument relating to shares in a Joint 
Stock Company, notwithstanding that the assets of 
such Company consist in whole or in part of immove- 
able property, or 

(// ) debenture issued by any such Company and not creating, 
declaring, assigning, limiting or extinguishing any right, title or interest 
to or in immoveable property except in so far as it entitles the holder to the 
security afforded by a registered instrument whereby the Company has 
mortgaged, conveyed or otherwise transferred the whole or part of its im- 
moveable property or any interest therein to trustees upon trust for the 
benefit) of the holders of such debentures, or”.* 

(g) any endorsement upon or transfer of any debenture issued by any 
such Company ; 

(h) any document not itself creating, declaring, assigning, limiting or 
documents merely creat- extinguishing auy right, title or interest of the 

ing right to obtain other value of one hundred rupees and upwards to or in 
documents. immoveable property, but merely creating a right 

to obtain another document which will when executed create, declare, assign, 
limit or extinguish any such right, title or interest *, 


Exception of 

composition deeds ; 

and o£ transfers ol 
shares and debentures* in 
Land Comp.'inies ; 


Act vn of 1886. 
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(i) decrees and orders of Courts and awards ; 

(j) grants of immoveable property by Government; 

{1c) instruments of partition made by revenue-officers ; 

(J,) orders granting loans* and instruments of collateral security 
grantjed under the Land Improvement Act, 1871. 

(m) orders granting loans under the Agriculturists' Loans Act, 1884, 
and instruments for securing the repayment of loans made under that 
Act."t 

(ti) any endorsement on a mortgage-deed acknowledging the payment 
of the whole or any part of the mortgage-money, and any other receif>t 
for payment of money due under a mortgage when the receipt does not 
purport to extinguish the mortgage.*’+ 

“ (o) a certificate of sale granted to the purchaser of any property sold 
by public auction by a Civil or Revenue officer.J: 

, ^ ^ Authorities to adopt a son, executed after the 

Authorities to adopt. and not conferred by a 

will, shall also be registered. 

IvS. Any of the documents next hereinafter men 

UlUll ‘ “ 

registration is optional. 

say),— 


Documents of which registered under this Act (that is to 


(а) instruments (other than instruments of gift and wills) which pur- 
port or operate to create, declare, assign, limit or extinguish, whether 
in present or in future, any right, title or interest, whether vested or 
contingent, of a value less than one hundred rupees, to or in immoveable 
property : 

(б) instruments acknowledging the receipt or payment of any con- 
sideratioD on account of the creation, declaration, assignment, limitation 
or extinction of any such right, title or interest : 

(c) leases of immoveable property for any term not exceeding one 
year, and leases exempted under section 17 : 

(d) instruments (other than wills) which purport or operate to create, 
declare, assign, limit or extinguish any right, title or interest to or in 
moveable property ; 

(e) wills : 

(/) all other documents not required by section 17 to be registered. 

19. If any document duly presented for registration be in a language 
Documents in language which the registering officer does not understand, 

not understood by regis- and which is not commonly used in the district, he 
tering oflBcer. shall refuse to register the document, unless it be 

accompanied by a true translation into a language commonly used in the 
district and also by a true copy. 

20. The registering officer may in his discretion refuse to accept for 
DocumenU containing registration any document in which any interlinea- 

interlineations, blanks, tion, blank, erasure or alteration appears, unless 
erasures or alterations. persons executing the document attest with 

their signatures or initials such interlineation, blank, erasure or alteration. 


• Act XIX of 1883. 
t Act VII of 1886. 
X Act VII of 1888 
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If he register such document, he shall, at the time of registering the same, 
make a note in the register of such interlineation, blank, erasure or 
alteration. 

21. (a) No non-testamentary document relating to immoveable 

. . property shall be accepted for registration unless it 

escnption of parcels. contains a description of such property sufficient to 

iodentify the same. 

(6) Houses in towns shall be described as situate on the north or other 
side of the street or road (mentioning it) to which they front, and by their 
existing and former occupancies, and by their numbers if the houses in such 
street or road are numbered. Other houses and lands shall be described 
by their name, if any, and as being in the territorial division in which 
they are situate, and by their superficial contents, the roads and other pro- 
perties on which they abut, and their existing occupancies, and also, when- 
ever it is practicable, by reference to a Government map or survey. 

(c) No non-testamentary document containing a map or plan of any 
Documents containing property comprised therein shall be accepted for 
maps or plans. registration unless it be accompanied by a true copy 

of the map or plan, or, in case such property is situate in several districts, 
by such number of true copies of the map or plan as are equal to the num- 
ber of such districts. 


22. Failure to comply with the provisions contained in section 21, 
Failure to comply with clause (6), shall not disentitle a document to be 
rules as to description of registered if the description of the property to which 
houses and land. relates is sufficient to identify such property. 


PART IV. 

Of the Time of Presentation. 

28. Subject to the provisions contained in sections 24, 25 and 26, no 
Time for presenting document other than a will shall be accepted for 
documents. registration unless presented for that purpose to the 

proper officer within four months from the date of its execution, 

or, in the case of a copy of a decree or order, within four months from 
the day on which the decree or order was made, or, where it is appealable, 
within four months from the day on which it becomes final : 

Provided that, where there are several persons executing a document 
at different times, such document may be presented for registration and 
re-registration within four months from the date of each execution. 

24. If owing to urgent necessity or unavoidable accident, any docu- 
Provision where delay ment executed, or copy of a decree or order made, 
m presentation is unavoid- in British India is not presented for registration till 
after the expiration of the time hereinbefore pres- 
cribed in that behalf, the Registrar, in cases where the delay in presentation 
does not exceed four months, may direct that on payment of a fine not 
exceeding ten times the amount of the proper registration- fee, such docu- 
ment shall be accepted for registration. 

Any application for such direction may be lodged with a Sub-Registrar, 
who shall forthwith forward it to the Registrar to whom be is subordinate. 
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25. When a document purporting to have been executed by all or any 
of the parties out of British India is not presented 
of ° registration till after the expiration of the time 

hereinbefore prescribed in that behalf, the register- 
ing officer, if satisfied, 

(a) that the instrument was so executed, and 

(b) that it has been presented for registration within four months 
after its arrival in British India, 


may, on payment of the proper registration -fee, accept such document 
for registration. 


2C. Whenever a 

Pro vision where office 
is closed on last day of pe- 
riod for presentation. 

office re-opens. 


Wills may be presented 
or deposited at any time. 


registration-office is closed on the last day of any 
period provided in this Act for the persentatioii of 
any document, such last day shall, for the purposes 
of this Act, be deemed to be the day on which the 

27. A will may at any time be presented for 
registration or deptisited in maimer hereinafter pro- 
vided. 


PART V. 


Of the Place of Registration. 


28. Save as in this Part otherwise provided, every document men- 
tioned in section 17, clauses (a), (6), (c) and (d), and 

cumeuta rcUUnftould ^'^uses (a), (b) and (c), shall be presented 

for registration in the office of a Sub-Registrar 
within whose sub-district the whole or some portion of the property to 
which such document relates is situate. 


29. Every document other than a document referred to in section 28 

and a copy of a decree or order, .may be presented 
registration either in the office of the Sub- 

Registrar ic whose sub-district the document was 
executed, or in the office of any other Sub-Registrar under the Local 
Government ab which all the persons executing and claiming under the 
document desire the same to be registered. 

A copy of a decree or order may be presented for registration in the 
office of the Sub-Registrar in whose sub-district the original decree or 
order was made, or, where the decree or order does not affect immoveable 
property, in the office of any other Sub-Registrar under the Local Govern- 
ment at which all the persons claiming under the decree or order desire the 
copy to be registered. 

30. (a) Any Registrar may in his discretion receive and register any 
Registration by Kegis- document which might be registered by any Sub- 

Registrar subordinate to him. 

(6) The registrar of a district including a Presidency- town and the 
Registration by Rccristrar Resistrar of the Lahore district may receive and 
at Presidency -town and register any document referred to in section 28 
Laho^. without regard to the situation in any part of 

JSritish India of the property to which the document relates. 
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Registration or accep- 31. la ordinary cases the registration or deposit 
tanoe for deposit at pri- • of documents under this Act shall be made only at 
vate residence. office of the officer authorized to accept the 

same for registration or deposit. 

But such officer may on special cause being shown attend at the resi- 
dence of any person desiring to present a document for registration or 
to deposit a will, and accept for registration or deposit such document 
or will. 


PART VI. 


Of Presenting Documents for Registration. 


32. Except ill the cases mentioned in section 31 and section 89, 
every document to be registered under this Act, 
mJnteTr Whether such registration be compulsory or optional, 

shall be presented at the proper registration-office, 

by some person executing or claiming under the same, or, in the case 
of a copy of a decree or order, claiming under the decree or order, 

or by the representative or assign of such person, 

or by the agent of such person, representative or assign, duly authorized 
by power-of-attorney executed and authenticated in manner hereinafter 
mentioned. 


Powers-of-attorney re- 33. For the purposes of section 32, the powers- 
cognizable for purposes of of-attorney next hereinafter mentioned shall alone 
section 32. recognized (that is to say), — 

(а) If* the principal at the time of executing the power-of-attorney 
resides in any part of British India in which this Act is for the time being 
in force, a power-of-attorney executed before anti authenticated by the 
Registrar or Sub-Registrar vvitliin whose district or snb-district the principal 
resides : 

(б) if the principal at the time aforesaid resides in any other part of 
British India, a power-of-attorney executed before and authenticated by 
any Magistrate : 

(c) if the principal at the time aforesaid does not reside in British 
India, a power-of-attorney executed before and authenticated by a Notary 
Public, or any Court, Judge, Magistrate, British Consul or Vice-Consul, or 
representative of Her Majesty or of the Government of India : 


Provided that the following persons shall not he required to attend at 
Proviso as to persons in- ^iny registration-office or Court for the purpose of 
firm, or in jail, or exempt executing any such power-of-attorney as is men- 
from appearing in Court. ^ tioned in clauses (a) and (6) of this section : — 

persons who by reason of bodily infirmity are unable without risk or 
serious inconvenience so to attend ; 

persona who are in jail under civil or criminal process; and 
persons exempt by law from personal appearance in Court. 

In every such case the Registrar or Sub-Registrar or Magistrate (as 
the case may be), if satisfied that the power- of-attoruey has been voluntarily 

92 
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and the donor, or after his death the donee., of any authority to adopt, 
or the adoptive son, may present it to any Registrar or Sub-Registrar for 
registration. 

41. A will or an authority to adopt, presented for registration by 
Registration of wills and the testator or donor, may be registered in the same' 
authorities to adopt. manner as any other document. 

A will or authority to adopt piesented for registration by any other 
person entitled to present it, shall be registered if the registering officer is 
satisfied, 

(a) that the will or authority was executed by the testator or donor, 
as the case may be ; 

(b) that the testator or donor is dead, and 

(c) that the person presenting the will or authority is, under section 40. 
entitled to present the same. 


PART IX. 


Of the Deposit of Wills. 


42. Any testator may, either personally or by duly authorized agent, 

• f 11 dep(»sit with any Registrar his wil! in a scaled cover 

eposit 0 wi 8. superscribed with the name of the testator and that 

of his agent (if any) and with a statement of the nature of the document. 

43. On receiving such cover, the Registrar, if satisfied that the person 
Procedure on deposit of presenting the same for deposit is the testator or 

wilJs. his agent, shall transcribe in his Register-book No. 

5 the superscription aforesaid and shall note in the same book and on the 
said cover the year, month, day and hour of such presentation and receipt, 
and the names of any persons who may testify to the identity of the tes- 
tator or his agent, and any legible inscription which may be on the seal of 
the cover. 

The Registrar shall then place and retain the sealed cover in his fire- 
proof box. 


44. If the testator who has deposited such cover wishes to withdraw 
Withdrawal of sealed it, he may apply either personally or by duly autho- 

cover deposited under sec- rized agent to the Registrar who holds it in deposit, 
and such Registrar, if satisfied that the applicant 
is actually the testator or his agent, shall deliver the cover accordingly. 

45. If, on the death of a testator who has deposited a sealed cover 
’' ioceedings on death of under section 42, application be made to the Regis- 

depositor. trar who holds it in deposit to open the same, and 

if the Registrar is satisfied that the testator is dead, he shall, in the appli- 
cant’s presence, open the cover, and, at the applicant’s expense, cause the 
contents thereof to be copied into his Book No. 3. 

When such copy has been made, the Registrar 
Re-depoBit. re-deposit the original will. 

46. Nothing hereinbefore contained shall affect the provisions of the 
Saving of Act X of 1865, Indian Succession Act, section 259, or the power 

section 269. of any Court by order to compel the production 

of any will. But whenever any such order is made, the Registrar shall, 
unless the will has been already copied under section 45, open the cover 
and cause the will to be copied into his Book No. 8 and make a note on 
such copy that the original has been removed into Court in pursuance of the 
order aforesaid. 
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PART X. 

Of the Effects of Registration and Non- registration. 


47. A registered document shall operate from the time from which 
Time from which regis- it would have commenced to operate if no registra- 

tered document operates. tion thereof had been required or made, and not 
from the time of its registration. 

48. All non -testamentary documents duly registered under this Act, 

Resistered documents relating to any porperty whether moveable or 

relating to property when immoveable, shall take effect against any oral agree- 
to take effect against oral ment or declaration relating to such property, unless 
agreements. where the agreement or declaration has been accom- 

panied or followed by delivery of possession. 

Effect of non-repistrs- 49. No document required by section 17 to be 
tioii of documents requir- registered, 

ed to be registered. shall effect any immoveable property comprised 

therein, 


or confer any power to adopt, 

or be received as evidence of any transaction affecting such property 
or conferring such power, 

unless it has been registered in accordance with the provisions of 
this Act. 


50. Every document of the kinds mentioned in clauses (a), (6), (c) 
Repistered documents re- . I?-. («> 


section 18, shall, if duly registered, take effect as 
regards the property comprised therein, against every 
unregistered document relating to the same pro- 
perty, and not being a decree or order, whether 
such unregistered document be of the same nature as the registered docu- 
ment or not. 


lating to land, of which 
registration is optional, to 
take effect against unre- 
gistered documents. 


Nothing in the former part of this .section applies to leases exempted 
under the proviso in section 17, or to the documents mentioned in clauses 
(e), (J), (ff), {g\ (h), (i), fj), (fc), (i), (m), (n), and (o), of the same section.* 

Explanation . — In cases where Act No. XVI of 1864 or Act No. XX 
of 1866 was in force in the place and at the time in and at which such 
unregistered document was executed, “ unregistered” means not registered 
according to such Act, and, where the document is executed after the first 
day of July 1871, not registered under Act No. VIII of 1871 or this Act. 


PART XI. 

Of the Duties and Powers of Registering Officers. 

(A). •As to the Register hooks and Indexes, 

Register-books to be kept 51. The following Books shall be kept in the 
in the several offices. several offices hereinafter named (that is to say) — 

In all registration-offices — 

Book I, *• Register of non-teatamentary documents relating to immo- 
veable property 


• Act Vll of 18S6, and Act Yll of 1888. 
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Book 2, “ Record of reasons for refusal ro register,” 

Book 3, “ Register of wills and authorities to adopt,” and 

Book 4, “ Miscellaneous Register.” 

Id the offices of Registrars — 

Book 5,“ Register of deposits of wills. ” 

In Book 1 shall be entered or filed all documents or memoranda regis- 
tered under sections 17, 18 and 83* which relate to immoveable property, 
and are not wills. 

In Book 4 shall be entered all documents registered under clauses (d) 
and (/) of section 18, which do not relate to immoveable property. 

Nothing in the former part of this section shall be deemed to require 
more than one set of books where the office of the Registrar has been 
amalgamated with the office of a Sub- Registrar. 

52. The day, hour and place of presentation, and the signature of 
Kndorsements on docu- every person presenting a document for registration, 

merit presented. shall be endorsed on every such document at the 

Receipt for document. time of presenting it : a receipt for such document 

shall be given by the registering officer to the person presenting the same ; 

Documents admitted to and, subject to the provisions contained in sec- 
registration to be copied. tion 62, every document admitted to registration 
shall without unnecessary delay be copied in the book appropriated therefor 
according to the order of its admission. 

And ail such books shall be authenticated at such intervals and in such 
Ekianner as is from time to time prescribed by the Inspector General. 

53. All entries in each book shall be numbered in a consecutive series. 
Entries to be numbered which shall commence and terminate with the year, 

consecutively. a fresh series being commenced at the beginning 

of each year. 

54. In every office in which any of the books hereinbefore mentioned 

Current indexes and en- are kept, there shall be prepared current indexes 

tries therein, of the contents of such books ; and every entry in 

such indexes shall be made, so far as practicable, immediately after the 
registering officer has copied, or filed a memorandum of, the document to 
which it relates. 

55. Four such indexes shall be made in all registration-offices, and 

Lidexes to be made by shall be named, respectively, Index No. I, Index 

registering officers. No. II, Index No. Ill, and Index No. IV. 

Index No. I shall contain the names and additions of all persons exe- 
cuting and of all persons claiming under every document entered or memo- 
randum filed in Book No. 1. 

Index No. II shall contain such particulars mentioned in section 21 
relating to every such document and memorandum as tjie Inspector General 
from time to time directs in that behalf. 

Index No. Ill shall contain the names and additions of all persons 
executing every will and authority entered in Book No. 3, and of the exe- 
cutors and persons respectively appointed thereunder, and after the death 
of the testator or the donor (but not before) the names and additions of all 
persons claiming under the same, 

* See. 106, Act No, XII of 1879. ' 
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Index No. lY shall coDtain the names and additions of all persons 
executing and of all persons claiming under every document entered in 
Book No. 4. 

Extra particulars in Indexes Nos. I, II, III and IV shall contain such 
Indexes. other particulars, and shall be prepared in such form, 

as the Inspector General from time to time directs. 

56. Every Sub-Registrar shall send to the Registrar to whom he is 
Copy of entries in In. subordinate, at such intervals as the Inspector 

dexes Nos. I, II and HI to General from time to time directs, a copy of all en- 
be sent by Sub- Registrar tries made by Such Sub-Registrar, during the last 
to Registrar. intervals, in Indexes Nos. I, II and III. 

Such copy to be filed by Every Registrar receiving such copy shall file it 
Registrar. in his oflBce. 

57. Subject to the previous payment of the fees payable in that 

T. ^ ^ , behalf, the Books Nos. 1 and 2 and the Indexes 

allow ^nTpeftion of^^ertain relating to Book No. 1 shall be at all times open 
Books and Indexes, and to to inspection by any person applying to inspect the- 
entries copies of same ; and subject to the provisions of section 62, 
copies of entries in such Books shall be given to all 
persons applying for such copies. 

Subject to the same provisions, copies of entries in Book No. 3 and in 
the index relating thereto shall be given to the persons executing the docu- 
ments to which such entries relate, or to their agents, and after the death 
of the executants (but not before) to any person applying for such copies. 

Subject to the same provisions, copies of entires in Book No. 4 and 
in the Index relating thereto shall be given to any person executing or 
claiming under the documents to which such entries respectively refer, or 
to his agent or representative. The requisite search under this section for 
entries in Books Nos. 3 aud 4 shall be made only by the registering officer. 

All copies given under this section shall be signed and sealed by the 
registering officer, and shall be admissible for the purpose of proving the 
contents of the original documents. 


(B). As to the Procedure on admitting to Registration, 

58. On every document admitted to registration, other than a copy of 
Particulars to be endors- ^ decree or order, or a copy sent to a registering 
ed on documents admitted officer under section 89,* there shall be endorsed 
to registration. following particulars (that is 

to say),— 

(a) the signature and addition of eveiy person admitting the execu- 
tion of the document ; and, if such execution has been admitted by the 
representative, assign or agent of any person, the signature and addition 
of such representative, assign or agent; 

(b) the signatui'e and addition of every person examined in reference 
to such document under any of the provisions of this Act ; and 

(c) any payment of money or delivery of goods made in the presence 
of the registering officer in reference to the execution of the document, and 
any admission of receipt of consideration, in whole or in part, made in his 
presence in reference to such execution. 

* Act VII of 1886. 
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If any person admitting the execution of a document refuses to endorse 
the same, 1)be registering officer shall nevertheless register it, but shall at 
the same time endorse a note of such refusal. 


Such endorsements to be 59- The registering officer shall affix the date 
dated and signed by re- and his signature to all endorsements made under 
gistering officer. sections 52 and 58, relating to the same document 

and made in his presence on the same day. 

60. After such of the provisions of sections 34, 35, 58 and 59 as 

^ ^ . ... apply to any document presented for registration 

Certificate showing that , ^ ^ Jui-u -i.- cc. ^ 

document has been regis- have been complied With, the registering officer 

tered, and number and shall endorse thereon a certificate containing the 
page of book m which it ^Qj-d “registered,” together with the number and 
las een copie . book in which the document has been 

copied. 

Such certificate shall be signed, sealed and dated by the registering 
officer, and shall then be admissible for the purpose of proving that the 
document has been duly registered in manner provided by this Act, and 
that the facts mentioned in the endorsements referred to in section 59 have 
occurred as therein mentioned. 

61, The endorsements and certificate referred to and mentioned in 

sections 59 and 60 shall thereupon be copied into 
ficate the margiQ of the Register-book, and the copy of 

the map or plan (u any) mentioned in section 21 
shall be filed in Book No. 1. 


The registration of the document shall thereupon be deemed complete, 
^ ^ * A and the document shall then be returned to the 

person who presented the same for registration, or 
to such other person (if any) as he has nominated in writing in that behalf 
on the receipt mentioned in section 52. 

62. When a document is presented for registration under section 19, 
„ , .. ‘the translation shall be transcribed in the regis- 

document in language un- ter of documents of the nature of the original, 
known to registering offi- and, together with the copy referred to in section 

19, shall be filed in the registration-office. 

The endorsements and certificate respectively mentioned in sections 59 
iud 60 shall be made on the original, and for the purpose of making the 
copies and memoranda required by sections 57, 64, 65 and 66, the translation 
shall be treated as if it were the original. 


Power to administer 
oatfis. 


63. Every registering officer may at his discre- 
tion administer an oath to any person examined by 
him under the provisions of this Act. 


He may also at his discretion record a note of the substance of the 
. statement made by each such person, and such state- 
Bt^ements? ^ ment shall be read over, or (if made in a language 

with which such person is not acquainted) inter- 
preted to him in a language with- which he is acquainted, and if he admits 
the correctness of such note, it shall be signed by the registering office. 


Every such note so signed shall be admissible for the purpose of proving 
that the statements therein recorded were made by the persons and under 
the circumstances therein stated. 
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(C). Special Duties of Sub- Registrar, 


64. Every Sub-Registrar on registering a non-teatamentary document 

Procedure on roffistra- inrimoveable property not wholly situate 

tion of document relating IQ bis own sub-district, shall make a memorandum 
to land situate in several thereof and of the endorsement and certificate (if 
sub-diatiicts. thereon, and send the same to every other Sub- 

Registrar subordinate to the same Registrar as himself in whose sub-district 
any part of such property is situate, and such Sub-Registrar shall file the 
memorandum in his Book No. 1. 


65. Every Sub-Registrar on registering a non-testamentary document 
Procedure where docu- relating to immoveable property situate in more 
districts than one, shall also forward a copy thereof 
and o^ the endorsement and certificate (if any) 
thereon, together with a copy of the map or plan (if any) mentioned in 
section 21, to the Registrar of every district in which any part of such pro- 
perty is situate other than the district in which his own sub-district is situate. 


ment relates to land situ 
ate ill several districts. 


The Registrar on receiving the same shall file in his Book No. 1 the 
copy of tile document and the copy of the map or plan (if any), and shall 
forward a memorandum of the document to each of the Sub-Registrars 
subordinate to him within whose sub-district any part of such property is 
situate ; and every Sub-Registrar receiving such memorandum shall file it 
in his Book No. 1. 


(D). Special Duties of Registrar, 


66. On registering any non-testamentary document relating to imrao- 
Procedure on rei?istering veable property, the Registrar shall forward a memo- 

documents lelating to randum of such document to each Sub-Registrar 
subordinate to himself in whose sub-district any 
part of the property is situate. 

He shall also forward a copy of such document, together with a copy 
of the map or plan (if any) mentioned in section 21, to every other Regis- 
trar in whose district any part of such property is situate. 

Such Registrar on receiving any such copy shall file it in his Book No. 
1, and shall also send a memorandum of the copy to each of the Sub-Regis- 
trars subordinate to him within whose sub-district any part of the property 
is situate. 

Every Sub-Registrar receiving any memorandum under this section 
shall file it in his Book No. 1. 

67. On any document being registering under section 30, clause (6), a 
Procedure on registra- copj such document and of the endorsements and 

tion under section 30, certificate thereon shall be forwarded to every Re- 
clause. (ft). eistrar within whose district any part of the property 

to which the instrument relates is situate, and the Registrar receiving 
such copy shall follow phe procedure prescribed for him in the first clause of 
section 66. 

{E), Of the controlling Powers of Registrars and Inspectors OeneraL 

68. Every Sub-Registrar shall perform the duties of his oflBce under 

the superintendence and control of the Registrar 
andcoLu"subTe£“ i» whose district the office of such Sub-Registrar 
is situate. 


93 
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Every Registrar shall have authority to issue (whether on complaint or 
otherwise) any order consistent with this Act which he considers necessary 
in respect of any act or omission of any Sub-Registrar subordinate to him, 
or in respect of the rectification of any error regarding the book or the 
office in which any document shall have been registered. 

69. The Inspector General shall exercise a gen- 
Tnspector General to 01.^1 superintendence over all the registration- offices 
registration- territories under the Local Government, and 

Uis power to make rules, shall have power from time to time to make rules 
consistent with this Act — 


providing for the safe custody of books, papers and documents, and also 
for the destruction of such books, papers and documents as need no longer 
be kept ; 

declaring what languages shall be deemed to be commonly used in each 
district ; 

declaring what territorial divisions shall be recognized under sec- 
tion 2] ; 

regulating the amount of fines imposed under sections 24 and 34, 
respectively ; 

regulating the exercise of the discretion reposed in the registering 
officer hy section 63 ; 

regulating the form in which registering officers are to make memo- 
randa of documents ; 

regulating the authentication by Registrars and Sub-Registrars of the 
books kept in their respective offices under section 51 ; 

declaring the particulars to be contained in Indexes Nos. I, II, III 
and IV, respectively ; 

declaring the holidays that shall be observed in the registration- 
offices ; 

and, generally, regulating the proceedings of the Registrars and Sub- 
Registrars. 

The rules so made shall be submitted to the Local Government for 
approval, and, after thfey have been approved, they shall be published in the 
official Gazette, and shall then have the same force as if they were inserted 
in this Act. 


70. The Inspector General may also, in the exercise of his discretion, 
^ - 4 . ^ remit wholly or in part the difference between any 

* hue levied under section 24 or section 34, and the 

amount of the proper registration-fee. 


PART XII. 

Of Refusal to register. 

Reasons for refusal to re- 71. Every Sub-Registrar ‘refusing to register a 
gistcr to be recorded, document, 

except on the ground that the property to which it relates is not situ- 
ate within his sub-district, 

shall make an order of refusal and record his reasons for such order in 
his Book No. 2, and endorse the words ** registration refused"' on the docu- 
ment ; and on application made by any person executing or claiming under 
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the document, shall, without payment and unnecessary delay, give him a 
copy of the reasons so recorded. 

No registerinof officer shall accept for registration a document so en- 
dorsed unless and until, under the provisions hereinafter contained, the 
document is directed to be registered. 

72. Except \vhere the refusal is made on the ground of denial of 
Power to reverse or al- ^^(ocution, an appeal shall lie against an order of 
ter orders of Sub-ltc-'is- ^ Sub-Registrar refusing to admit a document to 
trar refusing registration registration (whether the registration of such docu- 
on ground other thau de- nfient is compulsory or optional) to the Registrar 
to wliom such bub-Rcgistrar is suborainate, it 
presented to such R»'gistrar within thirty da}^^* from the date of the order ; 
and the Registrar may reverse or alter such order : 

and if the order of the Registrar directs the document to be registered 
and the document is duly piesontod for registration within thirty days 
after the making of such order, the Sub-Registrar shall obey the same, and 
thereupon shall, so far as may be practicable, follow the procedure prescrib- 
ed in sections 58, 59 and GO; and such registration shall take effect as if 
the document had been registered when it was first duly presented for 
registration. 

Application where s.-o- 73. When a Sub-Rcgistrar has refused to regis- 

Kt'jr.strai refuses to rc'gis- ter a document on the ground that any person by 
ter on grouud of denial of whom it purports to be executed, or his representa- 
cx-cciition. ^ggjgn^ denies its execution, 

any person claiming under such document, or his representative, assign 
or agent authorized as aforesaid, may, within thirty days after the making 
of the order of refusal, apply to the Registrar to whom such Sub-Registrar 
is subordinate in order to establish his right to have the document regis- 
tered. 

Such application shall be in writing and shall be accompained by a 
copy of the reasons recorded under section 71, and the statements in the 
application shall be verified by the applicant in manner required by law 
for the verification of plaints. 

74. In such case, and also where such denial as aforesaid is made 
Procedure of Begistrar before a Registrar in respect of a document present- 

on such application. ed for registration to him. he shall as soon as con- 

veniently may be enquire — 

(а) whether the document has been executed ; 

(б) whether the requirements of the law for the time being in force 
have been complied with on the part of the applicant or person presenting 
the document for registration, as the case may bo, so as to entitle the 
document to registration. 

75. If the Registrar finds that the document has been executed and 
Order to register and that the said requirements have been complied 

procedure thereon. with, he shall order the document to be registered. 

And if the document be duly presented for registration within thirty 
days after the making of such order, the registering officer shall obey the 
same and thereupon shall, so far as may be practicable, follow the procedure 
prescribed in sections 58, 59 and 60. 
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Such registration shall take effect as if the document had been regis- 
tered when it was first duly presented for registration. 

The Registrar may, for the purpose of any enquiry under section 74 » 
summon and enforce the attendance of witnesses, and compel them to give 
evidence as if he were a Civil Court, and he may also direct by whom the 
whole or any part of the costs of any such enquiry shall be paid, and such 
costs shall be recoverable as if they had been alvarded in a suit under the 
Code of Civil Procedure. 


Refusal by Registrar. 70 Eveiy Regi^strar refusing — 

(a) to register a document except on the ground that the property to 
which it relates is not sifuatp within his district or that the document 
ought to be registered in the office of a Sub-Registrar, or 

(b) to direct the registration of a document under section 72 or sec- 
tion 75, 

shall make an order of refusal and record the reasons for such order in 
his Book No. 2, and on application made by any person executing or claim- 
ing under the document, shall, without unnecessary delay, give him a copy 
of the reasons so recorded. 


No appeal lies from any order under this section or section 72. 

77. Where the Registiar refuses to order the document to be registered? 
o ^ r , under section 72 or section 76, any person claiming 

under such document, or hi^ representative, assign 
or agent, may, within thirtv davs alter the making of the order of refusal, 
institute in the Civil Court within tho l<^cnl limits of whose original 
jurisdiction is situate the office in which the document is sought to be 
registered, a suit for a decree directing the document to be registered in 
such office, if It be duly presented for rogistiation within thirty days after 
the passing of such decree; and the provisions contained in the second and 
third paragraphs of .section 57 shall, mutatls mutandis, apolv to all docu- 
ments so presented, and notwithstanding anything contained in this Act, 
the document shall be receivable in evidence in such suit. 


PART XIII. 

Of the Fees for Registration, Searches and Copies. 

Fees to be fixed by Lo- 78. Subject to the approval of the Governor 
cal Government. General in Council, the Local G)vernment shall pre- 

pare a table of fees payable — 

for the registration of documents; 
for searching the registers : 

for making or granting copies of reasons, entries oi documeiits, before, 
on or after regivStration : • 

And of extra or additional fees payable — 

for every registration under section thirty : 

for the issue of commissions ; 

for filing translations : 

for attending at private residences : 
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for the safe custody and return of documents : 

and for such other matters as appear to the Local Government necessary 


to effect the purposes of this Act. 

The Local Government may from time to time, 
Alteration of fees. subject to the like approval, alter such table. 

79. A table of the Les so payable shall be published in the official 
Gazette, and a copy thereof in English and the 
Publication of fee?. Vernacular language of the district shall be exposed, 

to public view in every registration-office. 

80. All fees for the registration of documents 
Fees payable on preeen- ^nder this Act shall be payable on the presentation 
of such documents. 


PART XIV. 

Of Penalties. 

81. Every registering officer appointed under this Act and every per- 
_ . . ,, sou employed in bis office for the purposes of this 

endoremK, ioiiying,“traus^ Act, tvho, being charged* -with the endorsing, copy- 
lating or registering docu- itjg, translating or registering of any document 
meats with intent to in- presented or deposited undernita provisions, endorses, 

a-n /I /M ITTl O n f. IT! A 


XObl-Ug KJL M X.^ ^ AC J, V/A ^ w 

meats with intent to in- presented or deposited undernita provisions, endorses, 
copies, trauslatea or registers such document in a 
manner which he knows or believes to be incorrect intending thereby to 
cause, or knowing it to be likely that he may thereby cause, injury, as defined 
in the Indian Penal C *<le, any neison, shall be punished with imprison- 
ment for a rm which in )y exp iid o seven years, or with fine, or with both. 
82. Whoever coin oiits aii \ oi the following offences ’ shall be punish- 
Penalty for certain other anh wim imprisonment for a term which may extend 
oftences. 10 .seven vo^*rs, or with fine, or with both : 

(a) intentionally make' any false statement, whether on oath or nob 
Making false statements and whether it has been recorded or not, before 

before K'gistei mg officer. any offiter acting in execution of this Act, in any 
proceeding or inquiry under this Act 

(b) intentionally delivers to a registering officer, in any proceeding 
JUelivering false copy or under section 19 OF section 21, a false copy or trans- 

translation. latioii of a document, or a false copy of a map or plan ; 

(c) falsely personates another, and in such assumed^ character presents 

any document, or makes any admission or statement, 
False personation. ^^uses any summons or commission to be issued, 

or does any other act in any proceeding or inquiry under this Act ; 

Abetment of offences ((iWbets within the meaning of the Indian Penal 
under this Act. Code anything made punishable by tnis Act. 

83. A prosecution for any offence under this Act coming to the know- 
• ledize of a registering officer in his official capacity 
b. co„m,.e.d V or tb, of 

fho InQnPPtor General the Branch Inspector General of Sindh^^ the Registrar 
or the Sub-Registrar, ’iu whose territories, district, or sub-district, as the case 
may be, th^ offence haus commilted. 
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Offences punishable under this Act shall be triable by any Court or 
oflScer exercising powers nob less than those of a Magistrate of the second* 
class ; 

Provided that, in imposing penalties under this Act, no such Court or 
officer shall exceed the limits of jnrisdicnon prescribed by the law for the 
time being in force as to such Court or officer. 

All fines imposed under this Act may be recovered, if for offences com- 
mitted outside the limits of the Presidency-towns, in the manner prescribed 
by the Code of Criminal Procedure, and in the manner provided by the law 
for the time being in force for the recovery of fines imposed by Criminal 
Courts. 

84. Every registering officer appointed under this Act shall be deemed 
Registering officers to be a public servant within the meaning of the Indian 
deemed public servants. Penal Code. 

Every person shall be legally bound to furnish information to such regis- 
tering officer when required by him to do so. And in section 228 of the 
same Code, the words “judicial proceeding” shall include any proceeding 
under this Act. 

•f Repealed hy Act XII of 1891, 


TART XV. 


Miscellaneous. 


85. Documents (other than wills) remaining unclaimed in any registra- 
Destruction of unclaimed tion-office, for a period exceeding two years, may be 
documents. destroyed. 

Registering officer not 86. No registering officer shall be liable to any 
liable for thing suit, claim or demand by reason of anything in good 

cial capacity. faith done or refused in nis official capacity, 

87. Nothing done in good faith pursuant to this Act, or any Act 
Nothing so done invali- hereby repealed, by any registering officer, shall be 

dated by defect in appoint- deemed invalid merely by reason of any defect in 
ment or procedure. jjjg appointment or procedure. 

88. Notwithstanding anything herein contained, it shall not be neces- 

sary for any Officer of Government, ^r for the Ad- 
ments executed by Govern- mmistrator General ot J:>eDgal, Madras or x5ombay, 

ment officers or certain or for any Official Trustee, or Official Assignee, or 

public functionaries. Sheriff, Receiver or Registrar of a High 

Court, to appear in person or by agent at any registration-office in any pro- 
ceeding connected with the registration of any instrument executed by him 
in his official capacity^ or to sign as provided in section 58. 

But when any instrument is so executed, the registering officer to 
whom such instrument is presented for registration may, if he think fit, 


* Section 106, Act No. XII of 1879, 
t Act XII of 1891. 
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Certificates under Land 
Improvement Act, 1871. 


refer fo any* Secretary to G overnment or to such officer of Government, 
Administrator G meral, Official Trustee, Official As'sigiiee Sheriff, Receiv* r 
or Re^i'>trar, as the case may be, for informarion respecriug the same, and, 
on b^iug satisfied of the execution thereof, shall regi^^fer the illstrumen^ 

89. Every officer g» anting a loan* under the Laud Improvement Act, 
1871, shall send a copy of his ordei* to ihe regis- 
tering officer within the local litnits of whose juris- 
diction the^ whole or any part of the land to be 
improved, or of the land to be granted as collateral security, is situate, and 
such registering officer shall file the copyf in his Book No. 1. 

Every Court granting a certificate under section 316 of the Code of 
Civil Proceduie shall send a copy of such c^-nificate to the registering officer 
within the local limits of whose jurh-diction the whole or any part of the 
iminov able property comprised in such certificate u square, and such offic r 
shall file the copy in his Book No. l.f 

Every officer granting a loan under the Agriculturists* Loans Act, 
1884?, shall send a copy of any instrument whereby immoveable property is 
mortgaged for the purpose of securing the repayment of the loan, and, if any 
such porperty is mortgaged for the same purpose in the order granting the 
loan, a copy also of that order, to the registering offi er within the local 
limits of whose jurisdiction the whole or any part of the property so mort- 
gaged is situate, and such registering officer shall file the copy or copies, as 
the case may be, in his Book No. 14 

§Eveiy Revenue-officer granting a certificate of sale to the purchaser of 
immoveable property sold by public auction shall send a copy of the certi- 
ficate to the registering officer within the local limits of whose jiirisdictirin 
the whole or any part of the property coinorised in the certificate is situate, 
and such officer shall file the copy in bis Book No 1. 


Exemptions from Act, 

90. Nothing contained in this Act or in Act No. VIII of 1871 or in 
Exemption of certain do- 5iny Act thereby repealed sha41 be deemed to require, 
cuments executed by or.ia or to have at any lime required, the registration of 
favour of Government. any of the following documents or maps : — 

(а) Documents issued, received or attested by any officer engaged in 
making a settlement or revision of settlement of laud-revenue, and which 
form part of the records of such seitlemeut. 

(б) Dt)cument8 and maps issued, received or authenticated by any 
officer engaged on behalf of Government in making or revising the survey 
of any land, and which form part of the record of such survey. 

(c) Documents which, under any law for the time being in force, are 
filed periodically in any revenue-office by patwaris or other officers charged 
with the preparation of village-records. 

(d) Sanads, inana title-deeds and other documents purporting to be or 
to evidence grants or assignments by government of land or of any interest 
in land. 

• Act XIX of 1883. 
t Section 107, Act No. Xll of 1879. 
t Act VII of 1886. 

I Act XII of 1891. 
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(e) Notices given under section 74 or section 76 of the Bombay Land- 
Revenue Code, 1879, of relinquishment of occupancy by occupants or of 
alienated land by holders of such land.* 

But all such documents and maps shall, for the purposes of sections 
48 and 49, be deemed to have been and to be registered in accordance with 
the provisions of this Act. 

91. Subject to such rules and ^e previous payment of such fees as 

_ 1 . - Local Government from time to time prescribes 

BuchTocuments ° IQ this behalf, all documents and maps mentioned 

registers of the documents mentioned in clause (cf), shall be open to the 
inspection of any person applying to inspect the same, and, subject as afore- 
said, copies of such documents shall be given to all persons applying for 
such copies. 

92. All rules relating to registration heretofore enforced in British Burma 

. .. shall be deemed to have had the force of law, and no 

rule™nfi^rmcd?^^^ other proceeding shall be maintained against 

any officer or other person in respect of anything 
done under any of the said rules. 

• Act VII of 1886. 
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ACT NO. XV OP 1877. 

As amended by Acts No, XII of 1879 and No, VIII of 1880, 


Passed by the Governor General of India in Council. 

(Act No. XV of 1877 received the assent of the Governor General on the 
19th of July., 1877 : Act No. XII of 1879 received the assent of the 
Governor General on the 29th of Jnhjy 1879 and Act No» VIII of 
1880 received the assent of the Governor General on the 12th of 
March^ 1880.) 

An Act for the Limitation of Suits, and for other purposes. 

Whereas it is expedient to amend the law relating Ui the limitation of 
Preamble suits, appeals and certain applications to Couits ; 

and whereas it is also expedient to provide rules for 
acquiring by possession the ownership of easements and other property ; 
It is hereby enacted as follows 


PART I. 


Preliminary. 


Short title. 

It extends to 

Extent of Act. 


1. This Act may be called “ The Indian Limita- 
tion Act, 1877 

the whole of British India ; but nothing contained in 
sections two and three or in Parts II and III 
applies — 


(a) to suits under the Indian Divorce Act, or 
(&) to suits under Madras R-^gulntion VI of IS^l ; 

. and it shall come into force on the first day of 
Commencement. October, 1877. 


- 2. Repealed by Act XII of 1891,* 

All references to the Indian Limitation Act, 1871, shall be read as if 
made to this Act ; and nothing herein or in that Act 
contained shall be deemea to affect any title acquired 
^Saving of titles alreaday or to revive any light to sue barred, under that Act 
aequired. or under any enactment thereby repealed ; and 

nothing herein contained shall be deemed to affect 
’ ' the Indian Contract Act, section 25. 

3. In this Act, unless there be something repug- 

Interpretation-clause. context— 

' plaintiff' includes also any person from or through whom a plaintiff 
derives his right to sue ; ‘ applicant, includes also any person from or through 
whom an applicant derives his right to apply ; and ‘ defendant* includes also 
any peison from or through whom a defendant derives his liability to be sued ; 


Act XII of 1891. 
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‘ easement* includes also a right, not arising from contract, by which 
one person is entitled to lemove and appropriate tor his own profit any part 
of the soil belonging to anothei, or any thing growing in, or attached to, or 
subsisting upon, the land of another : 

‘ bill of exchange* includes also a hundi and a cheque : 

‘ bond * includes any instrument whereby a person obliges himself to 
pay money ro another, on condiiim that the obligations shall be void if a 
specified act is performed, or is not peiformnd, as the case may he : 

‘ promissory note’ means any in-itruinent whereby tUe maker engages 
absolutely to pay a specified sum of money to another ac a time therein 
limited, or on demand, or at sight: 

‘ trustee’ do *s not include a benamidar, a mortgagee remaining in pos- 
session after the mortgage has been satisfied, or a wrong-doer in possession 
with out title : 

‘ suit’ does not include an appeal or an application: 

‘registered’ means duly registered in British India under the law for 
the registration of documents in force at the time and place of executing the 
document, or signing the decree or order, leferred to in the context: 

‘ foreign couwtiy means any country other than British India ; 

and nothing shall be deemed to be done in ‘good faith’ which is not 
done with due care and attention. 

PART IL 

Limitation of Sjits, Appeals and Applications. 

4. Suliject tc the provisions contained in sections 5 to 25 (inclusive), 

Dismissal of suits, ^yery suit instituted, appeal pie^ented, and applica- 

institiitei, &c., after pe- tion made, af- er the period of limitation prescribed 
riod of limitation. therefor by the second schedule hereto annexed, 

shall be dismissed, although limitation has not been set up as a defencq. 

Explanation . — A suit is instituted, in ordinary cases, when the plaint 
is piesenied to the proper officer ; in the case of a pauper, when hus applica- 
tion for leave to sue as a pauper is filed ; and in the case of a claim against 
a c inpany which is bei»"g wound up by the Couit, when the claimant first 
Sends in liis claim to the official liquidator. 

Illustrations. 

{((). A suit is instituted after tlie prescribed period of limitation. Limitation 
is not set un as a (h^fence and jndgineut is given for the plaintiff. The defendant 
appcils. The appellate Court must dismiss the suit. 

(/;). An ap[)eal presented #fter the prescribed period is admitted and registered. 
*he appeal shall, nevertheless, he dismissed. 

5. If the period of limitation prescribed f r any suit, appeal or appli- 

cation expires on a day when the Court is closed, 
tl'e suit, aypeal or application may be instituted, 
presented or made on the day that the Uourt re-opeus: 

Any appeal or application foi’ review of judgment may be adinuted 
after the period of limitaion presctioed therefor, 

appiicrti^s for reS ^ «>• aPP'icant Satisfies the Court 

that he had sufhcieut cause tor not presenting the 
a ‘penl or making the application within such period. 

*r)A. Whenever it is shown to the satisfaction of the Court that an 
aopeal or an application for a review of judgment was presented after 

• Act 'T ot im. “ 
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the period of limitation prescribed for such appeal or application owincr to 
the appellatit or aonlicant having been misl d by any order, or practice^ or 
jndgmenr of the High Court of the Presidency, Proviuce or District, such 
appeal or application, if otherwise in accordance with the law, shall for all 
purposes be deemed by all courts^o have been presented within the period 
of limitation prescri\)ed therefor. 

6. When, by any special or local law now or hereafter in force in 
Special and local laws British India, a period of limitation is specially 
of limitation. prescril^ed for any suit, appeal or application, no- 

thing herein contained shall affect or alter the period so prescribed. 


7. If a person entitled to institute a suit or make an application be, 

Legal disability limitatum is to 

^ * be reckoned, a minor, or insane or an idiot, he may 

institute the suit or make the application within the same period, alter the 
disability has ceased, as would otherwise have been allow^ed from the time pre- 
scribed therefor in the third column of the second schedule hereto annexed. 


When he is, at the time from which the peiiod of limitation is to be 
Double and successive reckoned, affected by two such disal ilities, or ^hen, 
disabilities. before his disability had ceased, he is affected by 

anoiher disability, he may institute the suit or make an application within 
the same period, after both disabilities have ceased, as would otherwise have 
been allowed from the time so presciibed. 

When bis disability continues up to his death, his legal representative 
may institute tiie suit or make the application within the same period after 
the death as would otherwise have been allow^ed from the time so prescrided. 

When such representative is at the date of the death affected by any 
Disability of reprosen- such disability, the rules contained in the first two 
tatjve. pauigraphs of this section shall apply. 

Nothing in this section apnlies to suits to enforce rights of preemption, 
or shall be deemed to extend, for more than tiiree years from the cessation 
of the disability or the death of the person affected thereby, the period 
wuhiii whicii any suit must be instituted or application made. 


Illustrations. 


(a). Tlie right to sue for the hire of a boat acmies to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at any 
time within three years from the date of his attaining majority. 

(/;). A, to whom a rigiit to sue for a legacy has accrued during the minority, 
attains majority cIpvpii years after such accruer. A has, under the ordinary Jaw, only 
one year rcimui Mij- \Mtluii which to sue. But under this section an extension of 
two years ^ili be allowed him, making in all a period of three years from the date of 
his attaining majority, within which he may bring his suit. 

(r). A right t(» sue accrues to Z during his minority. After the accruer, but 
wlille Z is still a minor, he becomes insane. Time runs against Z from the date when 
his insanity and minority cease. 

{(I). A right to sue accrues to X during his minority. X dies before attaining 
majority and is succee^lcd by Y, his minor son. Time runs against Y from the date of 
his attaining majority. 

{e). \ right to sue for an hereditary office accrues to A, who at the time is insane. 
Six years after the accruer A recovers his reason. A has six years, under the ordinary 
law, from the date when his insanity ceased within which to institute a suit. No ex-- 
tension of time will be given him under this section. 
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(f). A right to sue as landlord to recover possession from a tenant accrues to A, 
who is an idiot. A dies three years after the accruer, his idiocy continuing up to the 
date of his death. A’s representative in interest has, under the ordinary law, nine 
years from the date of A’s death within which to bring a suit. This section does not 
extend that time, except where the representati^^e is himself under disability when the 
representation devolves upon him. 

8 . When one of several joint creditors or claimants is under any such 
Disability of one joint disability, and when a discharge can be given with- 
creditor. out the concurrence of such person, time will run 

against them all : but where no such dij-charge can be given, time will not 
run a'* against anv of them un*il 00*3 of them becomes capable of giving 
such di-charge without the concurrence of the others. 

Illustrations. 

(а) . A incurs debt to a finn of which B, O and D are partners. B is insane and 
C is a minor. D can give a discharge of the debt without the concurrence of B and G. 
Time nms against B, C and D. 

(б) . A incurs a debt to a firm of which E, F and Q are partners. E and F are 
insane, and G is a minor. Ti n^ will n )t run against any of them until either E or F 
beomes sane, or G attains mijority. 

Continuoua running of 9. When once time has begun to run, no sub- 
time. sequent disability or inibilir 3 r to sue st )ps it: 

Provided that where letters of administration to the estate of a credi- 
tor have been granted to his debtor, the niiining of the time prescribed 
for a suit to recover the deot shall be su>pended while the administration 
continues 

10. Notwithstanding anything hereinbefore contained, no suit against 
Suits against express trua- a person in whom property has become vested Ui 

tees and their repre- tru-t for any specific purpose, or against his legal 
sentives. representatives or assigns (not being assigns for 

valuable consideration), for the finrpose of following in his or their bands 
such property, shall be barred by any length of time. 

11 . Suits instituted in British India on contracts entered into a foreign 
Suita on foreign con- country are subject to the rules prescribed by this 

tracts. Act. 

No foreign rule of limitation shall be a defence to a .suit instituted in 
British Imlia on a contract enrered into in a foreign 
Foreign limitation law. country, unless the rule has extinguished the con- 
tract, and the parties were domiciled in such country during the period 
prescri'bed by such rule. 


PART III. 

Computation of Period of Limitation. 

12. In computiug the period of limitation prescribed for any suit, 
Exclusion of day on appeal or anplication, the day from which Such 
which right to sue accrues. period is to be reckoned shall be excluded. 

•In computing the period of limitation prescribed for an appeal, an 
Exclnsinn in case of ap- application for a leave to appeal as a pauper, and an 
peals and certain applica- application for review of judgment, the day on 
which the judgment Complained of was pronounced, 
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and the time requisite for obtaining a copy of the decree, sentence or 
order appealed against or sought to be reviewed, shall be excluded. 

Where a decree is appealed against or sought to be reviewed, the time 
requisite for obtaining a copy of the iudgment on which it is founded shall 
also be excluded. 

In computing the period of limitation prescribed for an application to 
set aside an award, the time requisite for obtaining a copy of the award 
shall be excluded. 

Exclusion of time of 13. In computing the period of limitation pre- 
scribed for any suit, the time during which the 
defendant has been absent from British India shall 

be excluded. 


14. In computing the period of limitation prescribed for any suit, the 
Exclusion of time of time during which the plaintiff has been prosecuting 

CwXut" j^risdfctioir diligence another civil proceeding, whether 

‘ in a Court of nrst instance or in a Court of appeal, 
against the defendant, shall be excluded, where the proceeding is founded 
upon the same cause of action, and is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a liKe nature, is unable 
to entertain it. 


In computing the period of limitation prescribed for a suit, proceedings 
Like exclusion in case in which have been stayed by order under the Code 
of order Civil Pro- of Civil Procedure, section 20, the interval between 

ce ure o e, s. institution of the suit and the date of so staying 

proceedings, and the time requisite for going from the Court in which pro- 
ceedings are stayed to the Court in which the suit is re-instituted, shall 
be excluded. 


In computing the period of limitation prescribed for any application, 
Like exclusion in case the time during which the applicant has been 
of application. making another application for the same relief, shall 

be excluded, where the last-mentioned application is made in good faith to 
a Court which from defect of jurisdiction, or other cause of a like nature, is 
unable to grant it: 

Explanation 1. — In excluding the time during which a former suit or 
application was pending or being made, the day on which that suit or ap- 
plication was instituted or made, and the day on which the proceedings 
therein ended, shall both be counted. 

Explanation 2. — A plaintiff resisting an appeal presented on the ground 
of want of jurisdiction shall be deemed to be prosecuting a suit within the 
meaning of this section. 

15. In computing the period of limitation prescribed for any suit. 

Exclusion of time du- institution of which has been stayed by injimc- 

ring which commencement tion or order, the time of the continuance of the 
of suit is stayed by injunc- injunction or order, the day on which it was issued, 
tionororer. or made, and the day on which it was withdrawn, 

shall be excluded. 

16. In computing the period of limitation prescribed for a suit for 
Exclusion of time dur- possession by a purchaser at a sale in execution of 

ing which judgment-debtor a decree, the time during which the judgment- 
is attempting to set aside debtor has been prosecuting a proceeding to set 
execution sa e. excluded. 
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17. When a person who would, if he were living, have a right to 
Effect of death before institute a suit or make an application, dies before 
right to sue accrues. the right accrues, the period of limitation shall be 

computed from the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application. 

When a persen against whom, if he were living, a right to institute a 
suit or make an application would have accrued dies before the right 
accrues, the period of limitation shall be computed from the time when 
there is a legal representative of the deceased against whom the plaintiff may 
institute or make such suit or application. 

Nothing in the former part of this section applies to suits to enforce 
rights of pre-emption or to suits for the possession of immoveable property 
or of an hereditary office. 


18. When any 
Effect of fraud. 

it is founded, 


person having a right to institute a suit or make an 
application has, by means of fraud, been kept from 
the knowledge of such right or of the title on which 


or where any document necessary to establish such right has been 
fraudulently concealed from him, 

the time limited for instituting a suit or making an application, 

(a) against the person guilty of the fraud or accessory thereto, or, 

(b) againt any person claiming through him otherwise than in good 
faith and for a valuable consideration. 


shall be computed from the time when the fraud first became known 
to the person injuriously affected thereby, or, in the case of the concealed 
document, when he first had the means of producing it or compelling its 
production. r 

19. If, before the expiration of the period prescribed for a suit or appli- 
Effect of ackuowledg- cation in respect of any property or right, an ac- 
ment in writing. knov/ledgment of liability in respect of such property 

or right has been made in writing signed by the party against whom such 
property or right is claimed, or by some person through whom he derives 
title or liability, a new period of limitation, according to the nature of the 
original liability, shall be computed from the time when the acknowledg- 
ment was so signed. 

When the writing containing the acknowledgment is undated, oral 
ev.« .ance may be given of the tune when it was signed; but oral evidence of 
its contents shall not be received. 


Explanation 1. — For the purposes of this section an acknowledgment 
may be sufficient, though it omits to specify the exact nature of the pro- 
perty or right, or avers that the time for payment, delivery, performance or 
enjoyment has not yet come, or is accompanied by a refusal to pay, deliver, 
perform or permit to enjoy, or is coupled with a claim to a set-off, or is 
addressed to a person other than the person entitled to the property or 

Explanation 2. — la this section “ signed” means signed either person- 
ally or by an agent duly authorized in this behalf. 


20. When interest on a debt or legacy is, before the expiration of 
- payment of the prescribed period, paid as such by the person 

m e as BUG . liable to pay the debt or legacy, or by his agent 

duly authonzed in this behalf, 
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or when part of the principal of a debt, is before the expiration of 
Effect of part-payment the prescribed period, paid by the debtor or by his 
of principal. agent duly authorized in this behalf, 

a new period of limitation, according to the nature of the original 
liability, shall be computed from the time when the payment was made : 

Provided that, in the case of part-payment of the principal of a debt, 
the fact of the payment appears in the hand-writing of the person making 
the same. 


duce of mortgaged land. 

One of several joint con- 
tractors, cfcc., not charge- 
able by reason of acknow- 
ledgment or payment made 
by another of them. 


Effect of substituting or 
adding new plaintiff or 
defendant. 


Proviso where 
plaintiff dies. 


Where mortgaged land is in the possession of the mortgagee, the receipt 
Effect of receipt of pro- of the produce of such land shall be deemed to be 
a payment for the purpose of this section. 

21. Nothing in sections 19 and 20 renders one 
of several joint contractors, partners, executors or 
mortgagees chargeable by reason only of a written 
acknowledgment signed, or of a payment made by, 
or by the agent of, any other or others of them. 

22. When, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the 
suit shall, as regards him, be deemed to have been 

instituted when he was so made a party: 

Provided that, when a plaintiff dies, and the suit is continued by his 
legal representative, it shall, as regards him, 
origiiical deemed to have been instituted when it was 
instituted by the deceased plaintiff : 

Provided also, that when a defendant dies, and the suit is continued 
Proviso where original against his legal representative, it shall, as regards 
defendant dies. him, be deemed to have been instituted when it was 

instituted against the deceased defendant. 

23. In the case of a continuing breach of contract and in the case of 
a continuing wrong independent of contract, a fresh 
period of limitation begins run at every moment 
of the time during which the breach or the wrong, 

as the case may be, con tin ue.'?. 

24. In the case of a suit for compensation for an act which does not 

Suit for compemsation to a cause of action un’ess some specific 

for act not actionable injury actually results therefrom, the period of limi- 
without special (Umage. tatlou sball be Computed from the time when the 
injury results. 

Illustrations. 


Continuing breaches and 
wrongs. 


(а) . A owns the surface of a field. B owns the subsoil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the surface 
subsides. The period of limitation in the case of a suit by A against B mns from 
the time of the subsidence. 

(б) . A speaks and publishes of B slanderous words not actionable in themselves 
without special damage caused thereby. C in consequence refuses to employ B as 
his clerk. The period of limitation in the case of a suit by B against A for compen- 
sation for the slander does not commence till the refusal. 


Computation of time 
mentioned in instruments. 


25. All instruments shall, for the purposes of 
this Act, be deemed to be made with reference to 
the Gregorian calendar. 

95 



754 


THE INDIAN LIMITATION ACT. 


[Act XV. 


Illustrations, 

(a). A Hindu makes a promissory note bearing a Native date only, and payable 
four months after date. The period of limitation applicable to a suit on the note runs 
from the expiry of four months after the date computed according to the Gregorian 
calendar. 

{h). A Hindu makes a bond, bearing a Native date only, for the repayment of 
money within one year. The period of limitation applicable to a suit on the bond runs 
from the expiry of one year after date computed according to the Gregorian calendar. 


PART lY. 


Acquisition of Ownership by Possession. 


26. Where the access and use of light or air to and for any building 
have been peaceably enjoyed therewith, as an ease- 
eafemenTs^^^” merit, and as of right, without interruption, and for 

twenty years, 

and where any way or watercourse, or the use of any water, or any 
other easement (whether affirmative or negative) has been peaceably and 
openly enjoyed by any person claiming title thereto as an easement and as 
of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use 
of water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein 
the claim to which such period relates is contested. 

Explanation , — Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some person other than 
the claimant, and unless such obstruction is submitted to or acquiesced in 
for one year after the claimant has notice thereof and of the person making 
or authorizing the same to be made. 

Illustrations, 


(a) . A suit is brought in 1881 for obstructing a right of way. The defendant 
admits the obstruction but denies the right of way. The plaintiff p roves that the 
right was peaceably and openly enjoyed by him, claiming title thereto as an easement 
and as of right, without interruption, from Ist January 1860 to 1st January 1880. The 
plaintiff is entitled to judgment. 

(b) . In a like suit also brought in 1881 the plaintiff merely proves that he enjoyed 
that right in manner aforesaid from 1858 to 1878. The suit shall be dismissed, as no 
exercise of the right by actual user has been proved to have taken p lace within two 
years next before the institution of the suit. 

(c) . In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff on one occa- 
sion during the twenty years had asked his leave to enjoy the right. The suit shall be 
dissmissed. 

27. Provided that, when any land or water upon, over, or from which 
Exclusion in favour of easement has been enjoyed or derived has been 

reversioner of servient held under or by virtue of any interest for life or 
tenement. term of years exceeding three years from the 

granting thereof, the time of the enjoyment of such easement during the 
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contiauance of such interest or term shall be excluded in the conaputation 
of the said last mentioned period of twenty years, in case the claim is, 
within three years next after the determination of such interest or term, 
resisted by the person entitled, on such determination, to the said land or 
water. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over B’s land. A 
proves that he has enjoyed the right for twenty-five years ; but B shows that during 
ten of these years C, a Hindu widow, had a life interest in the land, that on C’s death 
B became entitled to the land, and that within two years after B’s death he contested 
A’s claim to the right. The suit must be dismissed, as A, with reference to the pro- 
visions of this section, has only proved enjoyment for fifteen years. 

28. At the determination of the period hereby limited to any person 
Extinguishment of right for instituting a suit for possession of any property, 
to property. his right to such property shall be extinguished. 


THE FIRST SCHEDULE. 
{See Section '2). 


N umber and year 
of Acts. 

I’itlo. 

Extent of repeal. 

X of 1865 

The Indian Succession 

I In section 321, the words “within 


Act. 

! two years after the death of the 
testator, or one year after the le- 
gacy has been paid.” 

IX of 1871 

The Indian Limitation 

The who^e. 


Act, 1871. 

X of 1877 

The Code of Civil Pro- 

Section 599, and in section GOT the 


cedure. 

words “ within thirty days from the 
date of the order.” 


THE SECOND SCHEDULE. 
(See Section 4). 

First Division : Suits. 


Description of suit. 

• 

I 

Period of 
limitation. 

Time from which period 
begins to run. 

1. — To contest an award of the Board of 
Revenue under Act No. XXIII of 
1863 {to provide for the adjudica- 
tion of claims to wastelands,) 

Part 1. 
Thirty days 

When notice of the award 
is delivered to the plain- 
tiff. 
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THE SECOND SCJIET>VLE--{Gontiuued.) 

First Division : Suits. — {Continued . ) 


1 

Descrii)lion of suit. j 

i 

Period of 
limitation. 

^J'iine from which period 
begins to run. 

1 

Part 11. 


2. — For compensation for doini:\ f)r for i 
omitting to do, an act alleged lo l»e , 
in pursuance of any enaetment in ; 
force for the time being in Hritish ■ 
India. ' 

Ninety days 

Part III. 

Wlien the act or omis- 
sion takes place. 

3. — Under the Specific Relief Act, 1K77, 
section 9, to recover possession of 
immoveable property. 

Six months 

When the dispossession 
occurs. 

4. — Under Act No. IX of ISGO (to pro- 
vide for the speed'f! determination of 
certain dif^ptites between worlinen 
engaged in railway and other public 
works and their emjiloyevK,) section 
one. 

Ditto 

When the wages, hire or 
price of works claimed ac- 
crue or accrues due. 

5.— Under the Code of Civil Procedure, 
cliapter XXXIX ( of summary pro- 
cedure on negotiable instruments'). 

1 

1 

Ditto 

Part IV. 

Wlicii the instrument sued 
upon becomes due and pay- 
able. 

0. — Ui)on a Statute, Act, Regulation or 
Byc-law, fur a penalty or forfeiture. 

One year... 

Wlien the penalty or for- 
feiture is incurred. 

7. — For the wages of a house hold ser- 
vant, artisan or labourer not provid- i 
ed for by this schedule, No. 4. 

Ditto 

When the wages accrue 
due. 

8. — For the price of food or drink sold 
by the keeper of a hotel, tavern or 
lodging-house. 

Ditto ... 

When the food or drink is 
delivered. 

9. — For the price of lodging 

Ditto 

When the price becomes 
payable. 

10. — To enforce a right of pre-emption, 
whether the right is founded on 
law, or general usage, or on special 
contract. 

Ditto 

When the purchaser takes, 
under the sale sought to 
be impeached, physical 
possession of the whole of 
the property sold, or, 
where the subject of the 
sale does not admit of 
physical possession, when 
the instrument of sale is 
registered. 

11. — By a person against whom an order 
is passed under section 280, 281, 
282 or 335 of the Code of Civil 
Procedure, to establish his right to, 
or to the present possession of, the 
comprised in the order. 

Ditto 

The date of the order. 


\ \ 
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THE SECOND SCHEDULE.— (C'oTitiWrf.) 


Fibst Division : Suits. — (Continued.) 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

12. — To set aside any of the following 

Part IV.—- 
Contd. 
One year ... 

When the sale is confirmed, 

sales : — 

or w'ould otherwise have 

( a) sale in execution of a decree of a 


become final and conclu- 

Civil Court ; 


sive had no such suit been 

(5) sale in pursuance of a decree or 


brought. 

order of a Collector or other officer 
of revenue ; 

(c) sale for arrears of Government 
revenue, or for any demand recover- 
able as such arrears ; 

(fJ) sale of a patni taluq sold for current 
arrears of rent. 

Explanation. — In this clause ‘])atni’ in- 
cludes any intermediate tenure sale- 
able for current arrears of rent. 

13. — To alter or set aside a decision or 

i 

Ditto 

i 

The date of the final deci- 

order of a Civil Court in any pro- 

sion or order in the case 

ceeding other than a suit. 

1 

by a Court competent to 

14. — To set aside any act or order of an ! 

Ditto 

determine it finally. 

The date of the act or order. 

officer of Government in his official 
capacity, not heroin otherwise ex- 
pressly provided for. 

15. — Against Government to set aside 

Ditto 

When the attachment, lease 

any attachment, lease or transfer of 

or transfer is made. 

immoveable property by the reve- 


• 

nue authorities for arrears of 
Government revenue. 

16. — Against Government to recover 

Ditto 

When the payment is made. 

money paid under protest in satis- 
faction of a claim made by the 
revenue authorities on account of 
arrears of revenue or on account of 
demands recoverable as such arrears. 

17. — Against Government for compensa- 

Ditto 

The date of determining 

tion for land acquired for public 


the amount of the com- 

purposes. 1 


pensation. 

18. — Like suit for compensation when 

Ditto 

The date of the refusal to 

the acquisition is not completed. 


complete. 

19. — For compensation for false im- 

Ditto 

When the imprisonment 

prisonment. 


ends. 

20. — By executors, administrators or re- ' 

Ditto 

The date of the death of the 

presentatives under Act No. XII 


person wronged. 

of 1855 (to enable executors, ad- 
ministrators or representatives to 
sue and be sued for certain 
wrongs.) 
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THE SECOND SCHEDULE.— 

First Division : Suits. — (^Continued.) 


[Act XV. 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

21. — By executors, administrators or re- 

Part 7F.— 
Contd. 
One year . . . 

The date of the death of 

presen tatives under Act No. XIII 

the person killed. 

of 1855 (to jirovide compensation 
to families for loss occasioned by 
the death of a person caused by 
actionable wrong.') 

22. — For compensation for any other in- 

Ditto 

When the injury is com- 

jury to the person. 


mitted. 

23. — For compensation for a malicious 

Ditto 

When the plaintiff is acquit- 

prosecution. 


ted, or the prosecution is 

24. — For compensation for libel 

Ditto 

otherwise terminated. 
When the libel is published. 

25. — For compensation for slander 

Ditto 

When the words are spoken. 

26. — For compensation for loss of service 

! 

Ditto 

or, if the words are not 

1 actionable in themselves, 
when the special damage 
complained of results. 
When the loss occurs. 

occasioned by the seduction of the 
plaintiff’s servant or daughter. 

27. — For compensation for inducing a 

Dtito 

The date of the breach. 

person to break a contract with 
the plaintiff. 

28. — For compensation for an illegal, ir- 

Ditto 

The date of the distress. 

regular or excessive distress. 

29. — For compensation for wrongful 

Ditto 

The date of the seizure. 

seizure of moveable property 
under legal process. 

30. — Against a carrier for compensation 

Part V. 
Two years 

When the loss or injury 

for losing or injuring goods. 

occurs. 

31. — Against a carrier for compensation 

Ditto 

When the goods ought to 

for delay in delivering goods. 


be delivered. 

32. — Against one who, having a right to 

Ditto 

When the perversion first 

use property for specific purposes, 


becomes known to the 

perverts it to other purposes. 


person injured thereby. 

33. — Uunder Act No. XII of 1855 (to 

Ditto 

When the wrong complain- 

enable executors., administrators^ 


ed of is done. 

or representatives to sue and to he 
sued for certain wrongs') against 
an executor, administrator or 
other representative. 

34. — For the recovery of a wife. 

Ditto 

When possession is de- 


manded and refused. 
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THE SECOND SCHEDULE,— (Continued) 


First Division : Suits. — {Continued,) 


\ 

Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 


1 Part F.— 
Contd. 


35 . — For the restitution of conjugal 
rights. 

Two years 

When restitution is de- 
manded and is refused 
by the husband or wife, 
being of full age and 
sound mind. 

86. — For compensation for any mal- 
feasance, misfeasance or nonfea- 
sance independent of contract and 
not herein specially provided for. 

Ditto 

Part VT. 

When the malfeasance, mis- 
feasance or nonfeasance 
takes place. 

37. — For compensation for obstructing a 
way or a watercourse. 

Three years 

The date of the obstruction. 

38. — For compensation for diverting a 
watercourse. 

Ditto 

1 The date of the diversion. 

39. — For compensati<m for trespass upon 
immoveable property. 

Ditto 

The date of the trespass. 

40. — For compensation for infringing 
copyright or any other exclusive 
privilege. 

Ditto 

The date of the infringe- 
ment. 

41. — To restrain waste 

Ditto 

When the waste begins. 

42. — For compensation for injury caused 
by the injunction wrongfully ob- 
tained. 

Ditto 

When the injunction ceases. 

0 

43. — Under the Indian Succession Act, 
1865, section 320 or 321, to 
compel a refund by a person to 
whom an executor or adminis- 
trator has paid a legacy or distri- 
buted assets. 

Ditto 

The date of the payment or 
distribution. 

44. — By a ward who has attained majori- 
ty, to set aside a sale by his 
guardian. 

Ditto 

When the ward attains ma- 
jority. 

1 

45. — To contest and award under any of 
the following Regulations of the 
Bengal Code 

VII of 1822, 

IX of 1825, and 

IX of 1833. 

Ditto 

i 

1 

! 

The date of the final award 
or order in the case. 

46. — By a party bound by such award to 
recover any property comprised 

therein. , 

1 

Ditto 

The date of the final award 
or order in the case. 



7G0 


THE INDIAN LIMIITATION ACT. 


[Act XV. 


THE SECOND SCHEDULE.— 

First Division : Suits — Continued. 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

47. — By any person bound by an order 

Part F7.— 
Contd. 
Three years 

The date of the final order 

respecting the possession of pro- 


in the case. 

perty made under the Code of 
Criminal Procedure, chapter XL, 
or the Bombay Mamlatdars Courts 
Act, or by any one claiming under 
such person, to recover the pro- 
perty comprised in such order. 

48. — For specific moveable property lost 

Ditto 

When the person having the 

or acquired by theft, or dishonest 


right to the possession of 

misappropriation or conversion, or 


the property first learns in 

for compensation for wrongfully 


whose possession it is. 

taking or detaining the same. 

49. — For other specific moveable proper- 

Ditto 

When the property is wrong- 

ty, or for compensation for wrong- 


fully taken or injured, or 

fully taking or injuring or wrong- 


when the detainer’s posses- 

fully detaining the same. 


sion becomes unlawful. 

50. — For the hire of animals, vehicles. 

Ditto 

When the hire becomes pay- 

boats or household furniture. 


able. 

5L — For the balance of money advanced 

Ditto 

When the goods ought to 

in payment of goods to be deli- 


be delivered. 

vered. 

52. — For the price of* goods sold and 

Ditto 

The date of the delivery of 

delivered, where no fixed period of 


the goods. 

credit is agreed upon. 

53. — For the price of goods sold and 

Ditto 

When the period of credit 

delivered to be paid for after the 


expires. 

expiry of a fixed period of credit. 
54. — For the price of goods sold and 

1 Ditto 

When the period of the pro- 

delivered to be paid for by a bill 


posed bill elapses. 

of exchange, no such bill being 


given. 

55. — For the price of trees or growing 

Ditto 

The date of the sale. 

crops sold by the plaintiff to the 
defendant where no fixed period 
of credit is agreed upon. 

56. — For the price of work done by the 

Ditto 

When the work is done. 

plaintiff for the defendant at his 



request, where no time has been 
fixed lor payment. 

57. — For money payable for money lent 

Ditto 

When the loan is made. 

68. — Like suit when the lender has given 

Ditto 

When the cheque is paid. 

a cheque for the money. 
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THE SECOND SCHEDULE.— ( 

First Division : SniT.s. — {Contiuued.') 


Description of suit. 

f 

Period of j 
limitation. | 

1 

Time from which period 
begins to run. 

1 

Part TY.— 
Contd. 


60. — For money lent under an agree- 

Three years 

When the loan is made. 

ment tliat it shall be payable on 



demand. 



GO. — For money deposited under an agree- 
ment that it shall be payable on 
demand. 

Ditto . . . ' 

1 

When the demand is made. 

Gl. — For money payable to the plaintiff 
• for money paid for the defendant. 

Ditto . . . j 

When the money is paid. 

G2. — For money payable by the defen- 
dant to the plaintiff for money 
received by the defendant for the 

Ditto ... 1 

I 

When the money is received. 

plaintiff’s use. 



G3. — For money payable for interest 
upon money due from the defen- 

Ditto 

When the interest becomes 
duo. 

dant to the plaintiff. 



G'i. — For money pavable t<^ the plaintiff* 

Ditto 

When the accounts are sta- 

for money found to be due from 
the defendant to the plaintiff on 
accounts stated between them. 

i 

1 

ted in writing signed by 
the defendant or his agent 
duly authorized in this be- 
half unless where the debt 
is, by a simultaneous 
agreement in writing sign- 
ed as aforesaid, made pa> - 
a))le at a future lime, and 
tlien when that time 
•arrives. 

Go. — For compensation for breach of a 
])roiniso to do anything at a speci- 
lied time, or U[ion the happening 
of a s})ecified contingency. 

l)itt«) 

, When the time specified ar-^ 

1 rives or the contingency 

1 happens. 

GO. — On a single bond where a day is 
specified for payment. 

j Ditto 

' The day so specified. 

G7. — On a single bond wliere no such day 
is specified. 

1 Ditto 

The detc of executing the 
bond. 

G8. — On a bond subject to a condition ... 

Ditto 

When the condition is 
i broken. 

G9. — On a bill of exchange or promissory 
note payable at a fixed time after 

Ditto 

When the bill or note falls 
due. 

date. 



70. — On a bill of exchange payable at 
sight, or after sight, hut not at a 
fixed time. 

Ditto 

i 

When the bill is presented. 

71. — On a bill of exchange accepted pay- 
able at a particular place. 

Ditto 

W hen the bill is presented at 
that place. 

72. — On a bill of exchange or promissory 

Ditto 

W hen the fixed time expires. 

note payable at a fixed time after 


sight or after demand. 


, 
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THE SECOND SCHEDULE.— rConiinuec?.) 

First Division : Suits — (Continued.') 

De9cri]>tion of suit. 

Period of 
limitation. 

Time from which period 
liegins to run. 


Part VI.— 
Contd. 


73. — On a bill of exchange or prombssory 
note payable on demand and not 
accompanied by any Tvrifinjj: res- 
training or postponing tlio right 
to sue. 

Three years 

The date of the bill or note. 

74. — On a promissory note or bond pay- 
able hy instalments. 

Ditto 

The expiration of tlie first 
term of payment as to the 
part then payable ; «^id, foi 
the other parts, the expira- 
tion of the respective 
terms of payment. 

75. — On a promissf>ry note or bond pay- 
able by instalments, wbicb pro- 
vides that, if defaiilt be tnade in 
payment of one instalment, tlie 
whole sliall be due. 

Ditto 

When tlie fir^t default is 
made, unless where the 
])ayec or obligee w^aives the 
licncfit of the jivovisioii, 
and then when fresh de- 
fault is made in respect of 
which there is no such 
waaiver. 

70. — On a promissory note given by llie 
maker to a third person to be deli- 
vered to the payee after a certain 
event should liappcn. 

Ditto 

The date of the (h‘livei'y to 
the payee. 

77. — On a dishonoured foreign bill where 
protest has been made and notice 
given. 

Ditto 

When the notice is given. 

78. — By tlie payee against the drawer of 
a bill of exchange wliicli has been 
dishonoured by non-acceptance. 

Ditto 

TOe date of the refusal to 
accept. 

79. — By the acceptor of an accommoda- 
tion-bill against the drawer. 

Ditto 

When the acceptor pays the 
amount of the bill. 

go. — Suit on a bill of exchange, promis- 
sory note or bond not herein ex- 
pressly provided for. 

Ditto 

When the bill, note or bond 
becomes payable. 

81. — By a surety against the principal 
debtor. 

Ditto 

When the surety pays the 
creditor. 

82. — By a surety against a co-surety ... 

Ditto 

When the surety pays any- 
thing in excess of his own 
share. 

83. — Upon any other contract to in- 
demnify. 

Ditto 

When the plaintiff is ac- 
tually indemnified. 

84. — By an attorney or vakil for his costs 
of a suit or a particular business, 
there being no express agreement 
as to the time when such costs 
are to be paid. 

Ditto 

The date of the termination 
of the suit or business, or 
(w^here the attorney or 
vakil properly discontinues 
the suit or business) the 
date of such discontinu- 
ance. 
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THE SECOND SCHEDULE.— (ConCrntted) 

First Division : Suits. — (Continued.) 


Description of suit. 

Period of 
limitation. 

Time from w^hicli period 
begins to run. 

j 

i 

Part VI.— 
Contd. ! 


^5. — For tlie balance due on a niufiial, 
o])en and current account, where ; 
tliere have been reciprocal demands 
between the parlies. 

Three years 

The close /if the year in 
wbicli the last item admit- 
ted or proved is entered in 
the aciiouijt ; such year to 
be conijiuted as in the 



account. 

BO. — On a policy of insurance ^^beu the 
sum assured is payable immediate- 
ly after proof of the death or Iost | 
has been .c^iven to or received by 

Ditto 

When jiroof of the death or 
loss is given or received to 
or by the insurers, whe- 
ther by or from the plain- 

tlie insurers. 


tiff, or any other person. 

B7.— Hy Oie assured to recover premia 
under a }*olicy voidable at the 

Ditto 

When the insurers elect to 
avoid the policy. 

election of the insurer^. 



,SS. — Against a factor i(*r an account 

Ditt'j 

: 

When the account is, du- 
ring the eont inuance of the 
agency, demanded and re- 
fused, or, wliere no sucli 
demand is made, w'heu the 
agency terminates. 

Bl). — Hy a princijiai against his agent for 

Ditio 

Ditto, 

UD A eahh' [)rope,rt) received hy the , 
hiltcr and iml accounted for. 



f)0. — Other suits by jirincijuils agaim^l 
agents for neglect or iniscoiiduct 

Ditto ... ! 

When the neglect or mis- 
<ondiiet becomes known to 
.the plaintiff. 

— To cancel or set aside an instrument 
not otherwise’ provided for. 

Ditto 

When the facts entitling 
the plaintiff to have the 
instrument cancelled or set 
aside become known to him. 

— To declare the forgery of an instru- 
ment issued or registered. 

Ditto ... 

When the issue or registra- 
tion becomes known to the 
jtlaiutiff. 

93. — To declare the forgery of an instru- 

Ditto 

The date of the attempt. 

ment attempted to be enforced 
against the plaintiff. 

1 

1 

i 


94. — For property which the plaintiff has 
conveyed while insane. 

Ditto 

When tlie plaintiff is res- 
tored to sanity, and has 
knowledge of the convey- 
ance. 

Do, — To sot aside a crecree obtained by 

Ditto 

When the fraud becomes 

fraud, or for other relief on the 


known to the party wrong- 

ground of fraud. 


ed. 

96. — For relief on the ground of mistake. 

Ditto 

When the mistake becomes 
known to the plaintiff. 

97. — For money paid upon an existing 
consideration w^hich afterwards fails. 

Ditto 

The date of the failure. 
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THE SECOND SCHEDULE— 

First Divistox : Suits. — {Continued.) 


Descrijitioii of suit. 


Period of | Tiuio from which period 
limitation. ! lx*gins to run. 


Part VL— ! 

Gontd. 

— To make a good out of tlui general Three years. Th(' date of the trustee’s 
estate of a deceased tni^t(*e the death, or, if the loss has 

loss occasioned by a breaeh of trust. not then resulted, the date 

of the loss. 

90. — For contribution hy a parly u ho has Ditto ... The date of the plaintiff’s 

})aid the whole amount due under : advance in excess of his 

a joint decree, lor by a sharer in a own share, 

joint estate who lias paid tlie whole 
amount of revenue due from him- 
self and his co-sharers. 

100. — l>y a oo-trustee to enforce against Ditto ... When tlie right to contribn- 

tlie estate of a deceased trustee a tion accrues, 

claim for contrilnition. 

101. — For a seaman’s wages ... Ditto ... The end of the voyage du- 

ring which the wages are 
; earned. 

102. — For wages not otherwist* exjiressly I Ditto ... When the wages accRUc due. 

pnivided for by this hciicdule. | | 

103. — r»y a Muhammadan for exigible ■ Ditto ... | When the dotver is demand- 

dower {miC(tjj(d). j I od and refused, or, (where 

i during the continuance of 
I the marriage no such de- 
mand has been made) 
wlien the marriage is dis- 
solved by death or divorce. 
When the marriage is dis- 
solved by death or divorce. 
When the mortgagor re- 
enters on the mortgaged 
property. 

The date of the dissolution. 
The date of the payment. 


When the trees are cut down . 


When the profits are recei- 
ved, or where the plaintiff 
has been dispossessed by a 
decree afterwards set aside 
on appeal when he re- 
covers possession. 


101. — By a Muhammadan for deferred Ditto 
dower 

105. — By a mortgagor after the mortgage Ditto 
has been satisfied, to recover sur- 
2 >lus collections received by the 
mortgagee. 

lOG. — For an account and a share cf the j Ditto 
profits of a dissolved partnership. 

107. — By the manager of a joint estate of Ditto 

an undivided family for contribu- 
tion in respect of a payment made 
by him on account of the estate. 

108. — By a lessor for the value of trees Ditto 

cut down by his lessee contrary to 
the terms of the lease. 

109. — For the profits of immoveable pro- Ditto 

2 )erty belonging to the plaintiff 
which have been wrongfully re- 
ceived by the defendant. 



1877.] 


THE INDIAN LIMITATION ACT. 


7(!.'> 


THE SECOND SCREDVLR— {Continued.) 
Fikst Division : Sctits. — {Continued.) 


Description of suit. 

Period of 
limitation. 

Time from which ])eriod 
liegins to run. 


1 


110. — For arrears of rent 

Three years. 

Wlien tlic arrears become 


due. 

11. — By a vendor of immoveable property 
to enforce bis lien for unpaid pur- 
chase money. 

1 

Ditto 

1 

Tlie time fixed for complet- 
ing the sale, or (u here the 
title is accepted after tlie 
time fixed for completion) 
the date of the accept- 
ance. 

112,- -For a call by a company registered 
under any Statute or Act. 

Ditto 

When the call is payable. 

113. — For siiocilic iicrformance of a con- 
tract. 

Ditto 

The date fixed for the per- 
formance, or if no such 
date is fixed, ulien the 
jdaintiff has notice that 
performance is refused. 

114. — F(‘r ilie rescission of a contract. 

Ditto 

When the facts cuititling 
tlie "laintiff to have the 
contract rescinded first 
become known to liim. 

115. — For compensation for the breach of 

Ditto 

: Wlicn the contract is broken, 

any contraefc, ex])rcss or implied, 
not in writing registered and not 
herein sjieclally provided for. 

i Part VII. 

! or (where there are succes- 
i sive breaches) uhen the 
, breach in respect of which 
the suit is instituted occurs 
or (Avhere tlie breach is con- 
tinuing) when it ceases. 

IIG. — For compensation for the breach of 
a contract in writing registered. 

j Six years 

When the period of limita- 
tion would begin to run 
against a suit brought on 
a similar contract not re- 
gistered. 

117. — Ui)on a foreign judgment as defined 
in tlie Code of Civil Procedure. 

Ditto 

The date of the judgment. 

118. — To obtain a declaration that an 
alleged adoption is invalid, or never 

Ditto 

When tlie alleged adoption 
becomes known to the 

in fact took place. 

• 


plaintiff. 

110. — To olitain a declaration that an adop- 

Ditto 

When the rights of the 

tion is valid. 


adopted son as such are 
interfered with. 

120. — Suit for which no period of limita- 
tion is provided elsewhere in this 
schedule. 

Ditto 

When the right to sue ac- 
crues. 
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THE SECOND SGBEDVLE.—> Continued.) 

First Division : Suits. — (^Continued.') 


i 

Description of suit. ' 

Period of 
limitation. 

1 Time from which period 
j begins to run. 

1 

1 

1 

Part vrii: 


121. — To avoid incimibrances or under- j 
tenures in an entire estate sold for i 
arrears of Governmoiit revenue, or I 
in a patni tdluq or other saleable ’ 
tenure sold for arrears of rent. 

Tuelvc year^ 

When the sale becomes final 
and conclusive. 

122. — Upon a judgment obtaiio'd in British 
India, or a recognizance. ! 

Ditto 

The date of tlie judgment or 
recognizance. 

123. — For a legac}' or for a share of a resi- 
due bequeathed by a testator, or ' 
for a distributive share of the pro- ^ 
perty of an intestate. 1 

Ditto 

When the legacy or sliare 
becomes payable or deli- 
verable. 

124. — For possession of an hereditary ! 
office. 

Ditto 

When the defendant takes 
pos>essi(>ii of the office ad- 
versely to the plaintiff. 

E.rp l(tn aid) u , — A n h e redi - 
Tiiry office is possessed 
when the [>rofits thereof 
ar(‘ usually received, or (if 
there ar(‘ no jirofits) when 
the duties thereof arc usu- 
ally performed. 

]25. — Suit during the life of a Hindu or 
Muhanuuadan female by a Hindu | 
or Muhammadan \y1io, if the female | 
died at the dat«, of instituting the 
suit, would be entitled to the pos- 
session of land, to have an aliena- j 
tion of such land made by the fe- 
male decLared to be void except 
for her life or until her remarriage. 

j Ditto 

The date of the alienation. 

i 

j 

12Q, — By a Hindu governed by the law of 

Ditto 

When the alienee takes poss- 

the Mitakshara to set aside his 
fathers alienation of ancestral 
property. 


ession of the property. 

127. — By a person excluded from joint-fami- 
ly property to enforce a right to 
share therein. 

Ditto 

When the exclusion becomes 
known to the plaintiff. 

128. — By a Hindu for arrears of mainte- 
nance. 

Ditto 

1 When the arrears are pay- 
able. 

129. — By a Hindu fora declaration of his 
right to maintenance. 

Ditto 

When the right is denied. 

130. — For the resumption or assessment of 
rent-free land. 

Ditto 

When the right to resume 
or assess the land first 
accrues. 

131. — To establish a periodically recurring 
right. 

Ditto 

When the plaintiff is first 
refused the enjoyment of 
the right. 
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THE SECOND SCHEDULE.~(Oon^m2^ec?.) 

PrRST Division : Suits. — {Continued.) 


Description of suit. 


132. — To enforce pa^^ment of money charg- 
ed upon immoveable property. 

Explanation . — Tlie allowance and fees res- 
pectively called mhhkana and haqqs 
shall, for tln^ pnr])ose of this clause, 
be deemed to be money charged 
upon immoveable pioporty. 

138. — To recover moveable j property con- 
veyed or bequeathed in trust, de- 
posited or pawned, and afterwards 
bought from the trustee, deposi- 
tary or pawnee fora valuable con- 
sideration. 


Period of Time from which period 
limitation. begins to run. 

Part VITL 
Contd. 

Twelve years. When the money sued for 
becomes due. 


1 he date of the purclia^^e. 


Ditto 


134. — To recover po -a a}ssioii of immove- j Ditto ... Ditto, 
able property conv'e}ed or bequeath-j 
ed in trust or mortgaged and after- ! 
wjirds purchased from the. trustee j 
or mortgagee for a valuable eon- ' 
sideration. 


135. — Suit instituted in a Court not estab- Ditto 
lislied by a Royal Charter by a ; 
iriortgagee for possession of im- ' 
movx^able property mortgaged. ! 

IBd . — By a piirehaser at a private sale for ' Ditto 
possession of immoveable property j 
sold, when the vendor was out of ! 
possession at the date of the sale. I 

137. — Like suit by a purchaser at a sale! r)itto 

in execution of a decree when the 
judgment-debtor was out of poss- 
ession at the date of the sale. 

138. — By a purchaser of land at a sale in 'Ditto 

execution of a decree, for possess- 
ion of the purchased land, when 
the judgment-debtor was m pos- 
session at the date of che sale, 

139. — By a landlord to recover possession , Ditto 

from a tenant. , 

140. — By a remainderman, a reversioner 1 Ditto 

(other than a landlord), or a devi~ ! 
see, for possession of immov^eablc , 
property. 

141. — Like suit by a Hindu or Muham- ■ Ditto 

madan entitled to the possession . 
of immoveable property on the 
death of a Hindu or Muhammadan 
female. 


. . . When the mortgagor s rigid 
to possession^determines. 

... When the vendor is first 
j entitled to possession. 


When the judgment-debtor 
i^ fiibt entitled to posses- 
sion. 

, The date of the sale. 


, When the tenancy is detor- 
1 mined. 

...1 When his estate falls into 
j possession. 

... Whon t, ho female die.q. 
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THE SECOND SCHEDULE.— 

First Division : Suits. — {Continued.) 


Description of suit. 


Period of Time from which period 
limitation. begins to run. 


142. — For posses^sion of immoveable pro- 

perty, when the plaintiff, while ' 
the possession of the property, | 
has been dispossessed or has dis- I 
continued the }) 0 &session. I 

143. — Like suit, Avhen tlie plaintiff has be- 

come entitled by reason of any | 
forfeiture or brcacli of coiuhtion. j 

144. — For possession of immoveable ])ro- 

perty or any interest therein not j 
hereby otherwise specially provi- 
ded for. I 

145. — Against a depositary iv pawnee to 

recover moveable property depo'^it- 
ed or ])awned, 

146. — Before a Court O'ltablished by 

Royal Charter in the exercise 
of its ordinary original civil juris- 
diction by a mortgagee to recovoi 
from the mortgagor the possession 
of Immoveable property mortga- 
ged. 

117. — By a mortgagee for foreclosure or 
sale. I 

148. — Against a mortgage" to redeem or 
to recover possession of immo- 
veable property mortgaged. 


Part Vni. 
Contd 

Twelve 5 ears. 


Ditto 

Dtito 

Fait IX. 
Thiity years. 

Ditto 


Pait X. 
Sixty years. 

Ditto 


i 


140.— “Any suit by or on behalf of the Se- Ditto 
cretary of State for India in 
Council. 

150. — Under the Code of Criminal Proce- Seven days, 
dure from a sentence of death 
pa^ised by a Sessions Judge. 


Tlie date of the dispos^se^- 
sion or discontinuance. 


When the forfeiture is in- 
curred or the condition is 
broken. 

When the possession of the 
defendant becomes adverse, 
to the plaintiff. 

The date of the depo-sit or 
pawn. 

When any part of the prin- 
cipal or interest was last 
paid on account ol the 
mortgage d^'bt 


When the money secured by 
the mortgage becomes due. 

Wlien the right to redeem or 
to recover possession ac- 
crues. 

Provided that all claims to 
redeem, arising under in- 
struments of mortgage of 
immoveable property situ- 
ate in British Burma, 
which have been executed 
before the first day of May, 
1863, shall be governed by 
the rules of limitation in 
force in that province im- 
mediately before the same 
day. 

When the period of limita- 
tion would begin to run un- 
der this Act against a like 
suit by a private person. 

The date ot the sentence, 
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THE SECOND BCREDVLK— (Continued.) 

Second Division ; Appeals. 

Time from which period 
begins to run. 


The date of the decree or 
order. 


The date of the decree or 
order appealed against. 

Tlie date of the order refu- 
sing the certificate. 

The date of the sentence or 
order appealed against. 

Ditto. 


The date of the decree or or- 
der appealed against. 

The date of the judgment 
appeal against. 


Thibd Division : Applications. 


Description of application. 

Period of 
limitation. 

Time from which period 
begins to run. 

158. — Under the Code of Civil Proce- 
dure, to set aside an award. 

Ten days . . . 

When the award is sub- 
mitted to the Court. 

159. — For leave to appear and defend a 
suit under chapter XXXIX of 
the Code of Civil Procedure. 

Ditto 

Wlieu the summons is ser- 
ved. 

160. — For an order under section 629 of 
the same Code, restoring to the 
file a rejected application for review. ' 
* 161. — For the issue of a notice under 
section 258 of the same Code to 
show cause why the payment or 
adjustment therein mentioned 
should not be recorded as certified. 

Fifteen days. 

1 When the api>lication for 
review is rejected. 

Twenty days. 

When the payment or ad- 
justment is made. 

1 

’ Sec, 106 Act XII of 1879. 
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Description of appeal. 


151. — From a decree or order of any of the Twenty days. 

High Courts of Judicature at Fort 
William, Madras and Bombay in 
the exercise of its original juris- 
diction. 

152. — Under the Code of Civil Procedure, Thirty days. 

to the Court of a District J udge. 

153. — Under the same Code, section 601, Ditto 

to a High Court. 

154. — Under tlie Code of Criminal Proce- Ditto 

dure, to any Court other than a 
High Court. 

155. — Under the same Code, to a High i Sixty days. 

Court except in the cases ]>royided 
for by No. 150 and No. 157. 

15G. — Under the Code of Civil Procedure, i Ninety days 
^ to a High Court, except in tlie casesj 
provided for by No. 151 and 
No. 153. 

157. — Under the Code of Criminal Pro- Six months 
cedure, from a judgment of acquit- 
tal. 


Period of 
limitation. 
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THE SECOND {Continued.) 


Third Division : Applications. — {Continued.) 


Description of application. 

Period of 
limitation. 

Time from which period 
begins to run. 

162, — For a review of judgment by any of 
tbe High Courts of Judicature at 
Fort William, Madras and Bom- 
bay, in the exercise of its original 
jurisdiction. 

Twenty days 

The date of the decree or 
order. 

163. — By a plaintiff, for an order to set 
aside a dismissal by default. 

Thirty days 

The date of the dismissal. 

164. — By a defendant, for an order to set 
aside a judgment ex parte. 

Ditto 

The date of executing any 
process for enforcing the 
judgment. 

165. — Under the Code of Civil Procedure, 
by a person dispossessed of immo- 
veable property, and disputing the 
right of the decree- holder or pur- 
chaser at a sale in execution of a 
decree to be put into possession. 

Ditto 

The date of the disposses- 
sion. 

166. — To set aside a sale in execution of a 
decree, on the ground of irregu- 
larity in publishing or conducting 
the sale, or on the ground that the 
decree-holder has purchased with- 
out the permission of the Court. * 

Ditto 

The date of the sale.^ 

167. — Complaining of resistance or obstnic- 
tion to delivery of possession of 
immoveable property decreed or 
sold in execution of a decree, or of 
dispossession in the delivery of 
possession to the decree-holder or 
the purchaser of such property. 

1 

Ditto 

The date of the resistance, 
obstruction or dispossess 
sion. 

168. — For re-admission of an appeal dis- 
missed for want of prosecution. 

Ditto 

The date of the dismissal. 

169. — For re-hearing of an appeal heard 
ex parte in the absence of the res- 
pondent. 

Ditto 

The date of the decree in 
appeal. 

1 7 0. — For leave to appeal as a pauper . . . 

Ditto 

The date of the decree ap- 
pealed against. 

171. — Under section 371 of the Code of 
Civil Procedure, or under that 
section and section 582 of the 
same Code, for an order to set 
aside an order for abatement or 
dismissal. 

Sixty days 

The date of the Order for 
abatement or dismissal. 


Act VU of 1888. 
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THE SECOND SGSEDULK— {Continued.) 
Third Division : Applications. — (Continued.) 


Description of application. 

Period of 
limitation. 

Time from which period 
begins to run. 

172. — By a purchaser at an execution-sale, 
to set aside the sale on the 
ground that the person whose 
interest in the property purported 
to be sold had no saleable interest 
therein. 

Sixty days 

The date of the sale. 

173. — For a review of judgment, except in 
the cases provided for by No. 162. 

Ninety days 

The date of the decree or 
order. 

173. A * — For the issue of a notice under 
section 258 of the same Code to 
show cause why the payment or 
adjustment therein mentioned 
should not be recorded as certified. 

Ditto 

When the payment or ad- 
justment is made. 

174-. — By a creditor of an insolvent judg- 
ment-debtor, under section 353 
of the Code of Civil Proce- 
dure. 

Ditto 

The date of the publication 
of the schedule. 

175. — For payment of the amount of a 
decree by instalments. 

Six months 

The date of the decree. 

175 A — Under section 365 of the Code of 
Civil Procedure by the legal re- 
presentative of a deceased plain- 
tiff, or under that section and 
section 582 of the same Code by 
tlie legal representative of a de- 
ceased plaintiff-appellant or de- 
fendant-appellant. 

Ditto 

The date of the death of the 

I deceased plaintiff or of the 

I deceased plaintiff-appellant 
or defendant-appellant. 

J75B. — Under section 366 of the Code of 
Civil Procedure by a defendant, 
or under that section and section 
582 of the same Code by a plain- 
tiff-respondent or defendant-res- 
pondent. 

Ditto 

The date of the death of the 
deceased plaintiff or of th.e 
deceased defendant-appel- 
lant or plaintiff-appellant. 

175C. — Under section 368 of the Code of 
Civil Procedure to have the legal 
representative of a deceased de- 
fendant made a defendant, or un- 
der that section and section 582 
of the ‘same Code to have the 
legal representative of a deceased 
plaintiff-respondent or defendant- 
respondent ma(^e a plaintiff-res- 
pondent or defendant-respondent. 

Ditto 

The date of the death of the 
deceased defendant or of 
the deceased plaintiff-res- 
pondent or defendant-res- 
pondent. 

176. — Under the Code of Civil Procedure 
section 516 or 525, that an award 
be field in Court. 

Ditto 

The date of the award. 

177. — For the admission of an appeal to 
Her Majesty in Council. 

Ditto 

1 

1 

The date of the decree ap- 
pealed against. 

1 
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Description of application. 

Period of 
limitation. 

1 

Time from which period 
begins to run. 

178. — Application for which no period of 
limitation is provided elsewhere in 
this schedule, or by the Code of 
Civil Procedure, section 230. 

Three years. 

When the right to apply ac- 
crues. 

170. — For the execution of a decree or or- 
der of any Civil Court not pro- 
vided for by No. 180 or by the 
Code of Civil Procedure, section 
230. 

Ditto ; or 
where a certi- 
fied copy of 
the decree or 
order has 

been register- 
ed, six years. 

1 The date of the decree or 
order, or 

2 (where there has been an 
appeal) the date of the fi- 
nal decree or order of the 
Appellate Court, or 



3 (where there has been a 
review of judgment^ the 


date of the decision passed on the review, or 


4 (where the application next hereinafter mentioned has been made) 
the date of applying? in accordance with law to the proper Court for 
execution, or to take some step in aid of execution, of the decree or 
order, or o (where the notice next hereinafter mentioned has been 
issued) the date of issuing a notice under the Code of Civil Proce- 
dure, section 248, or C (where the application is to enforce any 
payment which tlie decree or order directs to be made at a certain 
date) such date.* 

Explanation I . — Where the decree or order has been passed severally 
in favour of more persons than one, distinguishing portions of the 
subject-matter as payable or deliverable to each, the application men- 
tioned in clause 4 of this Number shall take effect in favour only of 
such of the said persons or their representatives as it may be made by. 
But when the decree or order has been passed jointly in favour of 
more persons than one, such application, if made by any one or more 
of them, or by his or their representatives, shall take effect in favour 
of them all. 

Where the decree or order has been passed severally against more per- 
sons than one, distinguishing portions of the subject-matter as payable 
or deliverable by each, the application shall take effect against only 
such of the said persons or their representatives as it may be made 
against. But where the decree or order has been passed jointly 
against more persons than one, the application, if made against any 
one or more of them, or against his or their representatives, shall take 
effect against them all. 

Explanation II . — “Proper Court” means the Court whose duty it is 
(whether under section 226 or 227 of the Code of Civil Procedure 
or otherwise) to execute the decree or order. 


• Sec. 108 Act XII of 1879. 
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THE SECOND SCHEDULE.— 


Third Division : Applications. — {Concluded.') 


Description of appliaction. 

Period of 
limitation. 

Time from which period 
begixis to run. 

180. — To enforce a judgment, decree or or- 
der of any Court established by 
Boyal Charter in the exercise of 
its ordinary original civil jurisdic- 
tion, or an order of Her Majesty 
in Council. 

Twelve years 

When a present right to en- 
force the judgment, decree 
or order accrues to some 
person capable of releasing 
the right : 

Provided that when the 


judgment, decree or order has been revived, or some part of the 
principal money secured thereby, or some interest on such money, 
has been paid, or some acknowledgment of the right thereto has 
been given in writing signed by the person liable to pay such prin- 
cipal or interest, or his agent, to the person entitled thereto or his 
agent, the twelve years shall be computed from the date of such 
revivor, payment or acknowledgment, or the latest of such revivors, 
payments or acknowledgments, as the case may be. 



ACT NO. IX OF 1879. 

Passed by the Lieutenant-Governor of Bengal in Council, 


(Received the assent of His Honor on the loth 1^79^ and of the 

Oovernor- General on the 6th June 1S79.) 

An Act to amend the law relating to the Court of Wards. 

Whereas it is expedient to amend the law relating to the C<>urt of 
Wards witliin the territories* under tlie admiiiistra- 
tion of the Lieutenant-Governor of Bengal ; It is 

enacted as follows : — 


PART 1. 
Preliminary. 


1. This Act may be called the Court of Wards* 
Short title. Act, 1879. 

It extends to all the territories under the administration of the Lieu- 
tenant-Governor of Bengal, including the scheduled 
districts of Bengal as defined in the Scheduled Dis- 
tricts’ Act, 1874. 

It shall come into force from the date on which it may be published in 
the Calcutta Gazette with the assent of the Go- 
C'ommencement. vcrnor-General. 


2. Bengal Act IV of 1870 fthe Court of Wards* Act), section 11 of 
Act XXXV of 1858, sections 12, 14, and 15 of Act 
Repeal of Act. ^ 1858, and so much of section 21, of Act XL 

of 1858 as provides that the Civil Court may direct the Collector to take 
charge of an estate, are hereby repealed. 

All persons and properties which at the commencement of this Act are 
under the charge of the Court of Wards as constituted by Bengal Act IV 
of 1870, shall be deemed to be under the charge of the Court^of Wards as 
constituted by this Act. 

And all persons and properties which at the commencement of this Act 
are under the charge of the Collector by virtue of an order of the Civil 
Court under section 11 of Act XXXV of 1858, or under section 12, section 
14, or section 21 of Act XL of 1858, shall from such commencement be 
deemed to be under the charge of the Court of Waids. 

And all rules ^ prescribed, orders or appointments made and agreements 
executed under the Court of Wards Act, 1870, and now in foice, shall (so 
far as they are consistent with this Act) be deemed to be respectively pre- 
scribed, made, and executed under this Act. 

And all orders and appointments made by Collectors under Act XXXV 
of 1858 or Act XL of 1858, and now in force, shall (so far as they are con- 
sistent with this Act) be deemed to be made' under this Act. 
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‘ Collector. *' 


and all sui s and proceedings now pending, which may have been com- 
menced under the Court of Wards' Act, 1870, or by Collectors urider Act 
XXXV of 1858 or Act XL of 1858, shall be deemed to be commenced under 
tfds Act. 

, , ^ 3. In this Act, unless there be somethins: repusr- 

Interpretation. ora 

^ nant in the subject or context — 

„ ‘‘ C'dlector" includes any officer in charge of the 

*'Co revenue jurisdiction of a district ; 

“Court.” “ The Court" means the Court of Wa’-ds ; 

or when the Court of Wards has delegated any of its powers to a Com- 
missioner or Collector or any other person, it means, in respect of such 
powers, the Commissioner or Collector or person to whom they are 
delegated ; 

‘‘ Estate" means all lands which are borne on the revenue-roll of a 
Collector as liable for the payment of one and the 
“Estate. same demand of land revenue; and includes a share 

in or of an estate other than an undivided share held in coparcenary as the 
property of a Hindu joint family governed by the Mitakshara or Mithila law. 

“ Minor'* means a person wno has not completed 
“Minor." tWenty-ono years ; 

“ S'ction ’* S^-ction" means a section of this Act ; 

“ Ward" moans any uerson who is under the 
“Ward.” charge of the Court of Wards, or whose property is 

under such charge. 

4. Nothing contained in this Act shall affect any 

fSAfct'JSZ ?' '!>• P'o™--' -f XXXly of 1858 o, th. 
of Hi^jh Courts. jurisdiction, as lespects infants, of any High Court 

of Judicature. 


‘ Minor." 

‘ Section." 
' Ward." 


Saving of Act XXXIV 
of 1858 and of jurisdiction 
of High Courts. 


PART II. 

Constitution, Jurisdiction, and Powers of the Court of Wards. 

Board of Revenue to be 5. The Board of Revenue shall be the Court of 
Court of Wards. Wards for the territories to which this Act extends. 

It shall deal with eveiy pervson and every pioperty of which it may 
take or retain charge under this Act, or which may be placed under its 
charge by order of a competent Court, in accordance with the provisions of 
this Act. 

, . . 6, Proprietors of estates shall be held disquali- 

tied to manage their own property when they are — 

(a) females declared by the Court incompetent to manage their own 
property ; 

(bj persons declared by the Court to be minors ; 

(c) persons adjudged by a comnetent Civil Court to he of unsound 
mind, and incapable of managing their affairs • 

(d) persons adjudged by a competent Civil Court to be otherwise ren- 
dered incapable by physical de''ects or infirmities of managing their own 
property. 

*(^) persons as to whom the Local Government has declared on their 
own application that they are disqualified, and that it is expedient in the 
public interest that their estates should be managed by the Court. 


Act IV of 18T2. 
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7. Whenever the sole proprietor of an estate, or all the joint-proprie- 

Jurisdiction of Court of an estate are disqualified as provided in the 

over disqualified propric- last preceding section, the Court shall have power 
^ to take charge of all the property of every such pro- 

prietor or joint proprietor within its jnrLdiction, and of the person of any 
such proprietor or joint proprietor who is resident wiihin its jurisdiction; 
and also of the person and property of any minor member of the family of 
any such proprietor or joint proprietor who has an immediate or reversionary 
interest in the property of such proprietor or joint proprietor. Provided thatJ 
the Court shall not be empow’^ered to take charge of the person of a pro- 
prietor disqualified on his own application under clause (e) of section 6, 

8. Whenever the circumstances of any ward become such that the 

Court when bound to Court could not tike charge of him or of his pro- 
give up charge. perty if he were'^not under its charge already, the 

C(mrt shall be bound to release from its charge such person and his property. 

9. The Court may in ifs discretion, in anv case in which it is empower- 

Discretion of Court as ed by this Act to take charge of the person and pro- 
to taking charge. perty of any^disqualified proprietor, — 

(a) iake charge of such property wnthout taking charge of such person ; 
(/>) refrain from taking charge of any such person or property ; 

(c) at any tune withdraw from such charge if taken ; 

(ti) at any time resume such charge, after having withdrawn from it. 
*And in any case in which the Court has taken charge of the property 
of a pei-'^on disqualified from managing his own estate under the provisions 
of sec lion 6, clause (e) it may in its discretion — 

(e) at any time withdraw from such charge, or 

if) retain such charge, notwithstanding the death of the proprietor, 
until all debts and liabilities incurred b}^, or due from, the said proprietor, or 
which are a charge upon the property or any part thereof, together with all 
interest due thereon, have been discharged : 

Provided that, after the death of the proprietor the Court shall not 
retain charge on account of any debt or liability which has been declared 
by a competent Civil Court not to be binding on th*e representative of such 
deceased proprietor. 

10. Whenever a Civil Court is satisfied that an order should be made 
under section 7 of the Guardians and Wards Act, 1890, appointing a guardian 
of the person or property of a minor or both ; 

Whenever a Civil Court removes under section 39 of the same Act the 
guardian of a minor ; 

or whenever a person has been adjudged, under Act XXXV of 1858, to 
be of unsound mind and incapable of managing his affairs, 

if the property of such minor or disqualified proprietor consists, in 
whole or in part, of land or any interest in land, the Civil Court may apply 
to the Court of Wards to take charge of the person and property of such 
minor or disqualified proprietor ; and it shall be at the discretion of the 
Court of Wards to take charge of such person and property, or to refuse to 
do so. 

Nothing contained in sections 12 to 19 (both inclusive) of Act XXXV 
of 1858 shall be held to apply to persons or properties under the charge of 
the Court of Wards. 


Act IV of 1892. 
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*11. Whenever one or more of the joint proprietors of whose properties the 
Court has taken charge ceases to be subject to the jurisdiction of the Court, 
the Court may retain charge of the persons and properties of the still dis- 
qualified proprietors during the continuance of their disqualification. 

And, in case any person entitled to any property jointly with any dis- 
qualified proprietor shall consent thereto, the Court may retain or resume the 
charge of the property of such proprietor or any part thereof so long as the 
property of any such disqualified proprietor as aforesaid remains in charge 
of the Court. 


12. The Court of Wards may at any time withdraw from the charge 
Withdrawal from charge of any person and property taken under section 10 
by Court. or under section 11, and from the charge of any 

person or property which either before or after the commencement of this 
Act was or is placed ; under the charge of the Collector by a Civil Court 
under section 12, section 14, or section 21 of Act XL of 1858, or under 
section 11 of Act XXXV of 1858 : or under any other enactment for the 
time being in force 

Provided that it shall give notice of its intention to withdraw to the 
Civil Court concerned, and that such notice shall be given not less than two 
mouths before the Court of Wards shall so withdraw. 


13. Whenever, on the death of any ward, the succession to his pro- 
perty or any part thereof is in dispute, the C«)urt 

Bio^TolropertJ disputed.®' either direct that such property or part thereof 

be made over to any person claiming snch property, 
or may retain charge of the same until the right to possession of the claimant 
has been determined under Bengal Act VII of 1876, or until the dispute has 
been determined by a competent Civil Court. 

General power of Court. ^ provisions of this Act the 

Court — 

(a) may, through its manager, do all such things requisite for the proper 
care and management of any property of which it may take or retain charge 
under this Act, or which may be placed under its charge by order of a com- 
petent Civil Court, as th^ proprietor of any such property, if not disqualified, 
might do for its care and management, and 

(b) may, in respect of the person of any ward, do' all such things as 
might be lawfully done by the legal guardian of such ward. 

15. The Court may exercise all or any powers conferred on it by this 
Exercise of powers con- ^ct through the Commissioners of the divisions and 

ferred . n Court through the Collectors of the districts in which any part of 
the property of the disqualified proprietor may he 
situated, or through any other person whom it may appoint for such purpose. 

The Court may, with the sanction of the Lieutenant-Governor, from 
_ , . time to time delegate any of its powers to such 

e ega ion o powers. Commissioners or Collectors or other person as 
aforesaid, and may at any time with the like sanction revoke such delegation. 

16. tThe Court may from time to time orders such establishments 

to be entertained and expenses to be incurred as 
pense^ it shall consider requisite for the care and manage- 

ment of the persons and properties under its 
charge, for superintendence, for the audit of accounts, and generally 


• Act IV of 1892. 
t Act m of 1881 (B. r 
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all the purposes of this Act, aud may order that such expenses, inclusive 
of all salaries, gratuities, and payments on account of the leave allowances of 
such establishments, be charged against any one or more properties for the 
purposes of which such establishments are, or have been, entertained or 
such expenses have been incurred. 

17. ^Repealed by Act X of 189^. 

18, The Court may sanction the giving of leases or farms of the 

whole or part of any property under its charge, and 
manage pro- direct the mortgage or sale of any part of such 

property, and may direct the doing of all such other 
acts as it may judge to be most for the benefit of the property and the 
advantage of the ward. 


19, If the Court thinks it expedient to direct the sale or mortgage of 

mcnConrt may nrdor estate of whi. h the ward is the sole 

property to be formed into proprietor, it may order the Collector, to partition off 
a scpuiate estate, . 

such part into a separate estate, and the demand of 

land revenue and of the cesses for which the original estate was liable shall 
be assessed upon and divided between the two separate estates so formed, 
respectively, in such manner as the Court, with the sanction of the Lieu- 
tenant Governor, may direct. 


The Court may appoint one or more managers for the property of 
any ward, and one or more guardians for the care of 
the person of any ward under the charge of the 
Court, and may control and remove any manager or 


20 . 


Appointment of mana- 
gers and guardians. 


guardian so appointed. 

On any disqualified propiietor becoming a ward, the Court may, at its 
discretion, confiiin or refuse to recognize any appointment of a person to bo 
guardian of such disqualified proprietor which may have been made by 
a will. 


21. The Court may make such orders as to it may seem fit in respect 

of the custody, education, and residence of a minor 
reSence^o/wSs!’''’ minor members of the ward’s fr.mily 

as are under its charge, and in respect of the custody 
and residence of any ward, not being a minor, whose person is under the 
charge of the Court. 

22. The Court* shall allow, for the support of each ward and of his 

family, such monthly sum as it thinks fit (if any) 
Allowance for ward aud , i i • pi 

histamily. with regard to lue rank and ciicumstances ut the 

parties. 


” Act \ of 
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23. * Clause 1 , — Except as hereinafter provided by section 23A, every 
estate, and, subject to the provisions of section 14 
CourfeLSTromVfle.”* f XI of 1859, every share or part of an estate 
for \^hlch a separate account has been opened under 
section 10 or section 11 of the said Act, or under section 70 of Bengal Act 
VII of 1876, shall be exempt from sale for arrears of Government revenue 
which have accrued whilst such estate, share or part has been under the 
charge of the Court. 

Provided that all such arrears of revenue shall be the first charge upon 
the sale proceeds of any estate, share or part which may be sold for any 
other cause than for such arrears of revenue. 

Clause 2 , — If at the time when such estate, share, or part ceases to be 
Recovery of arrears of under the charge of the Court of Wards, an an ear 
rovcniio due at time when of revenue is due on account thereof, the Collector 
estate under attach such estate, share or part and collect the 

charge o oui . rent, cesses and other demands due, and all arrears 

thereof, managing such estate, share or part either directly or tbiough a 
Manager, or by farming it for a period not exceeding five years as he may 


think it. 

Provided that when such estate, share or part has been attached under 
the provisions of this clause, the proceeds shall be paid to the Collector, and 
the Collector after deducting the claims of Government for revenue and 
other public demands, together with any interest which has accrued upon 
such public demands other than Government revenue, and the charges of 
mana<»emGnt, due up to the date of making such deduction, shall release such 
esuite* share or part from attachment and pay anv balance of the proceeds 
still remaining in his harrds to the proprietor ( f such estate, share or part or 
to his duly constituted, agent, and shall furnish such proprietor or agent with 
an account of the receipts and expenditure extending over the time when such 
estate, share or part was under attachment. 

23 A. Notwithstanding anything in clause 5, section 8, Regulation I 
Conditions under which of 1793, or in sectiou 23 of this Act contained, any 
estate may be sold for estate, share or part of an estate on which an arrear 
HHcar of revenue accrued jovenue ha'^ accrued While under the charge of the 
luidei Court. Court, may at any time be sold under the provisions 

of the law for the time being in force for the recovery of arrears of Govern- 
ment revenue, if the Court has certified in waiting that the interests of the 
wai-d require that such estate, share or part to be so sold and has stated in 
such writing the reasons upon which it Ins arrived at such conclusion. 


PART III. 

Protection from sale of certain Estate. 

24. No estate the sole property of a minor or of two or more minors, 
E-tate' belonging to and descended to him or them, by the regular couise 
minor not to be sold for of inheritance, or by virtue of the will of, or some 
avreartj of revenue. settlement made bv, some deceased owner thereof, 

shall be sold for arrears of revenue accruing subsequently to his or their 
sucression to the same, until such minor or one of such minors has complet- 
ed his age of twenty-one years, but all arrears of revenue shall be the first 


• Act HI of 1881 (B C\) 
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charge upon the proceeds of such estate if the estate is s )ld for any other 
cause during such minority. 

The Collector may, on an arrear so accruing on any such estate, attach 
the estate and collect the rents and all arrears of 
may at- managing the estate either directly or 

through a manager or by farming it, as he may 
think fit, for a period not exceeding ten years, nor extending beyond the 
time when such minor or one of such minors completes his age of twenty- 
one years. 


But Collector 
tach estate. 


25. The exemption from sale for arrears of revenue given by section 
When cxemotion from 24? shall only apply to cases in which a written 
sale for arrears of revenue notice of the fact that the estate is the sole property 
of one or more minors, and entitled to such exemp- 
tion, has been served on the Collector before the sale. 


26. When an estate has been farmed under the provisions of section 
24?, the proceeds of such farm shall be paid to the 
of estate.^ Collector, and the Collector, after deducting the 

amount of the claims of the Government for 
revenue and other public demands and the charges of management, shall 
either pay the proceeds to the person authorized to receive them for the 
proprietor, or shall dispose of them in any of the modes mentioned in 
section 49, or in section 50. 


PART IV. 

Ascertainment of Disqualification. 


27. Whenever any Collector has reason to believe that any person 
Collector to make en- residing in his district, or being the proprietor of 
quiry and report as to dis- an estate borne on the revenue-roll of his district, 
quahtied proprietors. should be declared or adjudged to be a disqualified 

proprietor under section 6, he shall make such inquiry as he may deem 
necessarv, and if satisfied that such person should be so declared or adjudg- 
ed, shall make a report of the same to the Court ; 

and the Court shall, on receipt oP such report, make such order consis- 
tent with this Act as may seem to it expedient. 

Power to enforce provi- 28. Nothin^ in section 27 shall prevent the 
sions of Act without Court or the local Government from putting the 
provisions of this Act in force without any report 

from the Collector. 


Proceedings on death of .29. Whenever any Collector receives informa- 
a proprietor whose heirs tiou that the sole proprietor of an estate which is 
are disqualified. borne on the revenue roll of his district has died, 

or that the sole proprietor of any estate has died within his district, 

and such Collector has reason to believe that the heirs of such pro- 
prietor should be declared or adjudged to be disqualified under section 6, he 
may take such steps and make such orders for the safety and preservation 
of the moveable property of such heirs, and of all deeds, documents, or 
papers relating to the property of such heirs, as to him may seem fit. 

Such Collector may call upon any other Collector in whose jurisdiction 
any such moveable property, or any such deeds, documents, or papers may 
be, to take charge of the same, and thereupon such other Collector shall 
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have th(‘ fniruo powers with respect to such property, deeds, documents, and 
papers within his district as are conferred by this section on the first-men- 
tioned Collector. 


If the property is not afterwards taken under the charofe of the Court, 

, all expenses incurred by a Collector actins^ under 

Recovery of expenses. ini*' r 

this section shall be recoverable as arrears of 


revenue from the owner of such property or the person or persons whom the 
Collector shall fined to be in possession of such property, and shall constitute 
a demand under Bengal Act VII of 18G8, or any similar law for the time 
being in force. 


30. A Collector acting under the last preceding section may direct 
Production of minor por.son who has the custody of a minor 

proprietor, and order for heir of any such deceased proprietor shall produce 
his temporary custody. such minor before such Collector or before any other 
Collector on a day fixed, and the Collector before whom the minor is so 
produced may make such order for the temporary custod}’ and protection 
of such minor as to him may seem fit. 

If the minor is a female, she shall not be brought into the presence of 
the Collector, but the Collector may take such steps for her identification 
as he may think fit. 


31. If a sole proprietor of an estate vvho does not reside within the 

, . local limits of the ordinary original civil jurisdiction 

tics' High Court is reported by a CoHoctor to he 
of unsound mind and incapable of managing his 
aftairs, the C<»urt may order the Collector making such report, or .such orher 
Collector as the Court may appoint, to apply, in pursuance of the provisioris 
of Act XXXV of 1858, to the Civil Court of the district within the jiu'is- 
diction of which such propri(itor may reside. 

32. If a sole proprietor of an estate who does not reside within the 

^ . . , local limits of the ordinary original civil jurisdiction 

quiry rcpaidinir disqunlifi- the High Court is roported by a Collector to bo 
cation on ground of physi- incapable of managing hi.s property on the ground 
oal defect or infirmity. physical defect or infirmity other than 

iinsoundness of mind, the Court may or Jer the Collector making such report, 
or such other Collector as the Court may appoint, to apply to the principal 
Civil Court of the district within which such person may be residing ; and 
upon such Collector so applying, such Civil Court shall enquire into and 
determine :he question as to the alleged incapacity. 

33. — If a sole proprietor of an estate vvho is resident within the local 

rroceedings in case of ordinary orignal civil jurisdiction of 

physical defect or iufirmi- the High Court of judicature at Fort William in 
ty when pioprietor in jn- Bengal, or resident beyond the territories administer- 
risdiction of High Court. the Lieutenant-Governor of Bengal, shall be 

reported by a Collector to he incapable of managing his. property by reason 
of some physical defect or infirmity other than iinsoundness of mind, the 
Court may order the Collector making such report, or such other Collector as 
the Court may appoint, to apply to the principal Civil Court of the 24-Per- 
gunnahs, or to such other Civil Court as the Lioutonant-Governor, on appli- 
cation made to him by the Collector in that behalf, ma}' determine. 

Such Civil Court shall thereupon enquire into and determine the 
que^on as to the alleged incapacity. 
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34 W lieu any eiujuiry is iustituted by :i Oivil Court under section 
Powers of Civil Court section 83, siich Court shall, for the purposes 

w hen enquiry is instituted of making such enquiry, have the powers conferred 
under seeiioii .P 2 or pjoceed in the manner prescribed, by Act 

XXXV of 185S with respect to the enquiries directed to be made by the 
said Act. 


The Civil Court shall transmit to the Court of Wards a copy of the 
order made on each such enquiry, ami the Courn of Wards shall thtn-eupon, 
in casa the propnetoi has been found by the Civil Court to be incapable as 
aforesaid, make such order, consistent with this Act, as it shall think fit. 

The Civil Couit shall have, with reference to proprietors who hve been 
adjudged to be incapable as aforesaid, the same powers as are conferred 
on a Civil Court by section 21 of Act XXXV of 1858, with reference to 
persons adjudged to ho of unsound mind and incapable of managing their 
affairs. 


PART V. 


PnOCEDUllE \FTER ASCERTAINMENT OF DISQUALIFICATION. 

35. Whenever tho Court has determined to take the person or pro- 
perty of a disqualified proprietor under its charge, 

iin!ior whctHer ill accordance with an order of the Civil 

iiucicr cliargc 01 Court. i i n i j 

Court or otherwise, tiic Court shall make an order 

declaring the fact and directing that possession be taken of such person 
and property or of such [)ropcrty on behalf of the Court, and the Court 
shall be held to be in charge of such property from the time when posses- 
sion shall have been so taken. 

30. As soon as conveniently may be after an order is made under the 
provisions of section 35, the Collector of every 
which any part of the ward’s pro- 
perty may be situated or some person authorized 
in writing by him in that behalf, shall take possession of all accounts, 
papers, and moveable property of the ward, and place under proper custody 
such portion thereof as he may think necessary. 

Any such C jI lector^ or some person authorized as aforesaid, may, in 
case he has reason to b»-'lieve that any such account, paper, or property is 
in any room, box, or rficeptacle within any house in the actual possession of 
the w'ard, break open the .same for the purpose of searching for such account, 
paper, or property. 

37. Any such GolleCi.or may also order all persons in the employ of the 
ward or all persons who were in the employ of the 
deceased proprietor from whom the ward has derived 
his property to attend before him, 

and may order any person to deliver up any accounts, papers, or move- 
able property belonging to the ward, or any accounts or papers relating to 
the ward’s pioperty, which the Collector has reason to believe are in such 
person’s possession, 

and may order all holders of tenures and under-tenures on such proper- 
ty to produce their titles to such tenures and under-tenures. 


Additional 
Collector. * 


powers 


of 
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PART VI. 


Management and Guardianship. 


38. If no manager of the property of a ward is appointed by the 
Court, the Collector of the district in which the 

® greater part of such property is situated, or any other 
Collector whom the Court may appoint in that be- 
half, shall be competent to do under the orders of the Court anything that 
might be lawfully done by the manager of such property. 

39. Every niduager appointed by the Court shall have power to 

Powers of mana-er manage all property which may be committed to 

' his charge, to collect the rents of the land entrusted 

to him, as well as all other money due do the ward, and to grant receipts 
therefor ; 


Colloctor when 
deemed manag^cr. 


and may, under the orders of the Court, grant or renew such leases 
and farms as may be necessary for the good management of the property. 

40. Every manager shall manage the property committed to him 
diligently and faithfully for the benefit of the pro- 
prietor, and shall in every respect act to the best of 
his judgment for the ward’s interest as if the 
property were his own. 

41. Every manager appointed by the Court shall — 

(а) have the care of so much of the property of the ward as the Court 
may direct ; 

(б) give such security (if any) as the Court thinks fit to the Collector 
duly to account for all such property and for what be shall receive in respect 
of such property ; 

(c) continue liable to account to the Court, after he has ceased to be 
manager, for his receipts and disbursements during the period of his 


General duty of mana 
ger. 


Specific duties of manager. 


management ; 

(d) pass his accounts at such periods and in such form as the Court 
may direct ; 

(el pay the balance due from him thereon ; 

(J) ^PP^y sanction of the Court to any act which may involve 

the property in expense not previously sanctioned by such Court ; 

(g) sign all papers, deeds, documents and writings which may be execut 
ed ly him by virtue of his office ; 

Qi) be entitled to such allowance, to be paid out of the property, as 
the Court may think fit for his care and pains in the execution of his duties. 

(i) be responsible for any loss occasioned to the property by his wilful 
default or gross negligence. 


General 

dian. 


duty of guar- 


42. A guardian appointed to the care of a ward 
shall he charged with the custody of the ward, 
and must look to bis maintenance, health, and, if he 
be a minor, to his education. 


s^cific duties of guar- Every guardian appointed by the Court shall — 

(а) give such security (if any) as the Court thinks fit to the Collector 

for the due performance of his duty ; 

(б) pass his accounts at such periods and in such form as the 

Court may direct ; 

(c) pay the balance due from him thereon ; 
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(d) contiDue liable to account to the Court, after he ha'? ceased to be 

guardian, for his receipts][and disbursements during the peiiod 
of his guardianship ; 

(e) apply for the sanction of the Court to any act r\>hich mayj involve 

expense not previously sanctioned by the Couit; 

(f) be entitled to such allowance, to be paid out of the property of the 

ward, as the Court may think fit for his care and pains in the 
execution of his duties. 

44. No person who would be the next legal heir of a ward, or would 
No person to be frnar- Otherwise be immediately interested in outliving a 
dian who can succeed to ward, shall be appointed to his guaidian ; 
ward. 


but nothing in this section shall apply to the mother of a ward, or to a 
testamentary guardian. 

45. If the waid is a female, a female of the same religion shall, except 

Oiiai.lian of female ward. O' testamentary guardian, be appointed 

guardian, preference being given to female relatives 

if any such be eligible. 

But no guardian shall ordinarilj^ be appointed or continued for a female 
ward if she lias an adult husband. 

4G. Every sum due to the Court from a manager or guardian, or from 
, the sureties of a manager or guaidian, or from anv 

demands. oiiicer or servant employed under the court, or from 

the sureties of any such officer or servant, shall be 
rocoveralde as a demand under Bengal Act VII of 1868, or any similar law 
for the time being in force. 

47. The Court may order any past or present manager or guardian 
Court inav order jsfuar- past or prt*sent officer suboidinate to a manager 
difiu or rmiiia^^or to iiidke or guardian, to deliver up his accounts of any pro- 
over pioijcity. ppi’ty which may be ill his possession within such 

time as may be fixed by the Court, 

48 All moneys received by the Manager shall be applied to the pur- 
poses hereinafter mentioned in acct)rdance with such 
in-^tniction s as tile Couit m|iy from time to time 
^ _ give iu that behalf. Unless the Board of Re verue 

sli ill s[)e( ially otheAvise direct, priority shall be given to the purposes in- 
cluded undt-r 1 over those included in Class II, and priority shall be 

given to the purposes included iu Class II over those included in Class III. 


Class I. 

The payment of all charges necessary for the maintenance, education 
and religious observances of the ward and his family, 

for the management and supervision of the property of the w^ard, 
and the discharge of the instalments of Government revenue and of 
all cesses and other public demands from time to time due in respect of 
such propel ty or any part of such property. 

Class 1 1. 

The paj meiit of all rents, cesses and other demands due to any superior 
landlords in m spect of any land held on behalf ‘of the Ward, 
tnc liquidation of debr.s payable by the \vard, 


Act III of 1881 (B. C.) 
99 
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the payment oP all expenses which may be necessary to protect the 
interests of the ward in the Civil Courts or otherwise, 

the maintenance in an efficient condition of the estates, buildings and 
other immoveable property belonging to the;;ward, and 

the payment snch religious, charitable, and other allowances as were 
paid out o*^ the proceeds of the property before it came under the charge 
of the Court, and such allowances and donations befitting the position of 
the ward’s family as the Court may authorize to be paid. 


Class III, 


The improvement of the land and property of the ward, and the benefit 
of the ward and his property generally. 

Bepealed by Act IV of 1892, 

49. *If the ward is a female of sound mind, who ^has ’’completed her 
Surplus to be made over twenty-one years, or a male who has com- 

to female and minor whose pleted his age of 21 years,* whose property is under 

Court under danse (e) of section 
t),_or under the.second clause’, of section 11, no part 
of the surplus mentioned in the proviso to the section^immediately preced- 
ing shall be expended by the Court otherwise than in the liquidation of 
debts or in the improvement of the lands or property as aforesaid. 

Any portion of snch surplus remaining after provision has been made 
for such purposes, shall be paid to such ward. 

Provided that before paying any portion of such surplus to such ward, 
the Court may deduct therefrom and retain at its disposal any sums which 
it may consider necessary to retain-- 

(i; as a working balance for the management of the property and ex- 
penses incidental thereto ; 


(2) in order to make provision for*'any special charges' which are ex- 
pected to become payable on account of the property, and which, probably 
cannot be met from the expected surplus of the following years. 


50. If the ward is not a female or malef as aforesaid, and if any 
Pov ,r to InveBt surplus. ®™-plus remains after providing so far as the Court 

thiDK nt for the objects mentioned in section 
48t the same shall be applied in the purchase of other landed property or 
invested at interest on the security of— 


promissory notes, debentures, stock, and other securities of the Govern- 
ment of India, or of the United Kingdom of Great Britain and Ireland ; 

bonds, debentures, and annuities charged by the Imperial Parliament 
on the revenues of India ; ^ " 


^ stock or debentures of, or shares in, railway or other companies, the 
Corncn-^^^*^^^^ guaranteed by.the Secretary of State for India in 


* Act IV of 1892. 
t Act m ot 1881 (B. C.) 
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debentures or other securities for money paid by or on behalf of any 
municipal body under the authority of any Act of a legislature established 
in British India ; 

or such other securities, stocks, or shares, guaranteed by the Govern* 
meut of India or the Government of Bengal as to the Court shall seem fit* 


PART VII. 
Suits. 


51. In every suit brought by or against any ward he shall be therein 
Manaj?er or Collector to described as a Ward of Court; and the manager 


be next friend or guardian 
In suits by or against ward. 


of such ward’s property, or if there is no manager, 
the Collector of the district in which the greater 
part of such property is situated, or any other Collector whom the Court of 
Wards may appoint in that behalf, shall be named as next friend or guardian 
for the suit, and shall in such suit represent such ward, and no other person 
shall be ordered to sue or be sued as next friend or be named as guardian 
for the suit by any Civil Court in which such suit may be pending. 

52. The Court of wards may by an order nominate or substitute any 
other person to be next friend or guardian for any 
such suit ; and upon receiving a copy of any such 
order of substitution, the Civil Court in which such 
suit is pending shall substitute the name of the 

next friend or guardian for the suit so appointed for the name of the 
manager or Collector. 

53. If in any such suit any Civil Court shall decree any costs against 

the next friend or guardian for the suit of the ward, 
aymen. o cos s. Court of Wards shall cause such costs to be 

paid out of any property of the ward which for the time being may be in 
its hands. . 


Court may substitute 
another person to he next 
friend or guardian for the 
suit. 


54. Every pr/)cess which may be issued out of any Civil Court against 
Process against wards to ward shall be served, through the Collector, 

be served through Col- upon the next friend or guardian for the suit as 
*®ctor. aforesaid of such ward. 


Suits not to be brought No suit shall be brought on behalf of any 

on behalf of wards unless ward by a Manager, * unless the same be authorized 
authorized by the Court. jjy gotne order of the Court : 

provided that a manager may authorize a plaint to be filed in order to 
prevent a suit from being barred by the law of limitation, but such suit shall 
not be afterwards proceeded with except under the sanction of the Court : 

provided also that suits for arrears of rent may be brought on behalf 
of any ward if authorized by an order of the manager of the landed pro* 
perty on which such jents are due. 

Saving Ol suits in the ^6. Nothing contained in this Partial! apply 
High Court, and of persons to any suit instituted or pending in the High Court, 
who consent to remain or to a proprietor who has consented to leave his 

property under the charge of the Court of Wards, as 
provided in the second clause of section 11. 


Act 111 of 1881. 
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PART VIII. 

PENAUnES. 


57. Any person who refuses to comply with an order of a Collector 
under section 29, 30, 36, or 37, shall be liable, by 
order of the Collector, to a fine not exceeding five 
hundred rupees. 


For disobeying? certain 
orderif of the Collector. 


58. Any person who refuses to comply with an order made under 
section 47 may be punished, by order of the Courts 
under secti'on^J?'^” orders simple imprisonment and attachment of his 

property until the order is complied with.* Provided 
that the Collector may release any person who has been so imprisoned on his 
furnishing sufficient security for his attendance and for the delivery of the 
accounts or property required within such time as the Collector shall think 
fit. The Collector may at any time rescind such order of release, and direct 
that effect shall be given to the previous order of imprisonment. 


58 A.* Any farmer holding or having held lands under the Court whoy 
upon notice served upon him to that effect at any 
toSLctun”8?&c*‘“° time (luring the currency of the lease or within six 
months after the expiry of the lease under which 
such lands were hold or after he has relinquished such lands, omits or refuses 
to furnish accounts or produce documents or papers required under such 
notice, and shall not show sufficient cause for such omission or refusal, 
shall be liable to such fine as the Collector may think fit to impose, not 
exceeding one hundred ruiKM^s, for such omission, and the (Collector may 
impose such further daily fine as he may think proper, not exceeding twenty 
rupees for each day during which such farmer shall omit to furnish the 
accounts, documents or [)apers required after a date to he fixed by the 
Collector in a notice warning the farmer that such further daily fine will be 
imposed. 


c 

Such notice shall be served by tendering to the person to whom it may 
be directed a copy thereof, attested by the Collector, or by delivering such 
copy at the usual place of abode of such person or to some adult male mem- 
ber of his family ; or in case it cannot he so served, by posting some copy 
upon such conspicuous part of the usual or last known place of abode of suen 
person, and in case such notice cannot be served in any of the ways herein- 
befort mfentioned it shall be served in such a way as tfie Collector issuing the 
notice may direct, and the date fixed by such notice shall not be less than 
fifteen days after service thereof. 


The Collector may proceed from time to time to levy any amount which 
has become due in respect of any fine imposed under this section, notwith- 
standing that an appeal against the order imposing such fine may be 
pending. 


Provided that whenever the amount levied under such order shall have 
exceeded five hundred rupees, the Collector shall report the case specially to 
the Commissioner of the Division, and no further levy in respect of such 
fine shall be made otherwise than by the authority of the said Commis* 
sioner. 


• Act 3 of 1881 B. C. 
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59. Any person who disobeys any lawful order of the Court shall be 
liable, on conviction before a Magistrate, to a fine 
not exceeding five hundred rupees, and if be is a 
manager or guardian appointed by the Court, to a 
fine not exceeding one thousand rupees. 


For disobeying order of 
Court. 


PART IX. 


Disabilities of wards. 


Miscellaneous. 

60. No ward shall be competent to create, without the sanction of the 
Court, any charge npon, or interest in, his property 
or any part thereof, or assign over or charge any 

allowance to be received by him from the Court.* 

60A. No property which is or has been under the charge of the Conri' 
shall be liable at any time, except with the leave of the Court, to be taken 
in execution of a decree made in respect of any contract entered into by 
ttie ward without the leave of the Court Avhile his property was under such 
charge. 

61. No adoption by any ward, and no written or verbal permission to 
Adoption by ward in- adopt given by any ward, shall be valid without the 

valid without consent of consent of the Lieutenant-Governor, obtained either 
Lieutenant-Governor. previously or subsequently to such adoption, or to 

the giving of such permission, on application made to him through the 
Court. 

62. Nothing contained in section 60 or in section 61 shall apply to a 
Exception as to persons proprietor who has consented to leave his property 

who consent to remain under the charge of the Court, as provided in the 

second clause of section 11. 

63. i“Any amount of interest which has accrued due on arrears of rent 

or other demand recoverable as rent payable to the 
ar^ar^oT^ent. Manager of an estate which is in charge of the Court 

may be recovered in any manner and by any process 
according to which such arrears may be recovered under any law for che 
time being in force, and any Court or officer who is competent to make an 
order or certificate in execution of which snch arrears or other demands are 
recoverable, may direct that any costs incurred by the Manager in obtaining 
such order or certificate, and in executing the same shall be recovered in the 
same manner and by the same process as if the amount thereof had been 
ihcluded in the said order or certificate. 

64. When any penalty is imposed by any order under section 57 or 

section 58, the Collector or Court passing such order 
reMrd\wLn8of shall make a formal record of the same with the 

reasons or grounds thereof. 

65. Whenever the Court has determined to release the property of a 

ward from its charge, it shall make an order that the 
iJiXtonw'Ise". jurisdiction of the Court over such property shall 

cease on a date not more than sixty and not less than 
fifteen days from the date of such order ; and copies of such order shall be 
published as the Court may direct. 

♦ Act IV of 1892, 
t Act ni of 1881 [B. C.' 
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65A.* Any expense incurred by the Court on account of any property 
Recovery of expense in- under its charge may, after the release of such pro- 
cuire.i on account of pro- porty, be recovered as a demand under Bengal Act 
peity in charge of Court. yjj 1880, oi* any Other act at the time being in 
force for the recovery of public demands from any person into whose posses- 
sion such property or any part thereof may have passed immediately after 
the release by the Court of such property : Provided that the sum so re- 
covered from any such person shall not be greater than the value of any 
such property which so passed into the possession of such person. 


Powers of Collector in 
making enquiries. 


66. A Collector making any enquiry under this 
Act may exerci.'-e any power conferred by the Code 
of Civil Procedure on a Civil Court for the trial of 


suits. 


67. An appeal shall lie from every order of a Oolb^ctor undf-r this Act 

I to the Commissioner of the Divim'om iiid m every 

order of a Commissioner under • . s A -t r tin- C oirr. 

68. All orders or proceedings of the Commissior ej o d of Colle«‘ti r 

. under this Act shall be snhj* f t to tlie super vision 

control of Court. control of the Crmrt, and lire C-mri nray, if it 

thinks 6t, revise, modify, or reverse any such order or pioceeding whether an 
appeal is presented against such order or proceeding or otherwise. 

69. In the exercise of the powers and in the discharge of the duties 

_ , . r - . . conferred and imposed respectively on the Court by 

Governm’. ° Court shall be guided by such orders 

and instructions as it may from time to time receive 
from the Lieutenant-Governor. 


Power of Court to make 70. The Court may make rules consistent with 
rules. this Act. — 


(a) defining the powers of Commissioners and Collectors respectively wlien 
the property of a ward is situated in two or more districts or in two or more 
divisions ; 

(b) prescribing what reports shall be made from time to time by Collectors and 
Commissioners on the condition of the ward and his property ; 

(c) prescribing the periods at which and the mode in which accounts shall be 
submitted by managers and guardians respectively, and the mode in which such 
accounts shall be audited ; 

(d) regulating the custody of securities and title deeds belonging to the state 
or property of a ward ; 

{e) regulating the procedure in appeals from orders of Collectors and Com- 
missioners respectively under this Act ; 

(/) prescribing the procedure to be observed when a property ceases to be under 
the charge of the Court ; 

(g) and generally for the better fulfilment of the purposes of this Act. 

The Court may from time to time alter, add to, or repeal such rules. 


Act HI of 1881 CB. C..) 
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ACT NO. V 1881 . 


Passed by the Governor General of India in Council. 
{Received the assent of the Qovevm^r General on the 21st January, 1881.) 


An Act to provide for the grant of ProV)ates of Wills and Letters 
of Administration to the estates of certain deceased persons. 

Whereas it is expedient to provide for the grant of probate of wills and 
Preamble letters of adininistratioii to the estarea of deceased 

persons in cases to which the Indian Succession 
Act, 1865, does not apply; It is hereby enacted as follows : — 


Short title. 

Local extent. 
Commencement. 


CHAPTER I. 

Preliminary. 

1. This Act may be called “ The Probate and 
Administration Act, 1881”: 

It applies to the whole of British India; 
and it shall come into foice on the first day of 
April, 1881. 


2. Onaptera II to Xlil, both inclusive, of this Act shall apply in the 
„ , T i.. case of every Hindu, Muhammadan, Buddhist and 

Personal application. person exempted under section 332 of the Indian 

Succession Act, 1865, dying before, on or after the said first day of April, 
1881 : ... * 

Provided that -nothing herein contained shall be deemed to render 
invalid any transfer of property duly made before that day : 

Provided also that, except in cases to w’^hich the Hindu Wills Act, 1870, 
applies, no Court in any local area beyond the limits of the towns of 
Calcutta, Madras and Bombay and the territories for the time being admi- 
nistered by the Chief Commissioner of British Burma, and no High Court 
in exercise of the concurrent jurisdiction over such local area hereby 
conferred, shall receive applications for probate or letters of administration 
until the Local Government has, with the previous sanction of the Governor 
General in Council, by a notification in the official Gazette, authorized 
it so to do. 

3. In this Act, unless there be something repug- 
• nant in the subject or context, — 

“ Province” includes any division of British India, 
having a Court of the last resort : 

' minor ” means any person subject to the Indian Majority Act, 1875, 
„ who has not attained his majority within the mean- 
ing of that Act, and any other person who has not 
completed his age of eighteen years ; and“ minority” 


Interpretation- clause . 
Province 


“ minority 


means the status of any such person : 


100 



7H 


THE PROBATE AND ADMINISTRATION ACT. [Act 


“ wiir^ means the legal declaration of the intentions of the testator 
with respect to his property, which he desires to be 
carried into effect after his death : 

“ codicil^ means an instrument made in relation to a will, and ex- 
^‘codicil plaining, altering or adding to its dispositions. It 

is considered as forming an additional part of the 
will : 

„ .g j „ “ specific legacy"’ means a legacy of specified pro- 

speci c egaey . ^ 

« demonstrative legacy:', “demonstrative legacy" means a legacy directed 

to be paid out of specined property : 
probate ” means the copy a will certified under the seal of a Court of 
,, „ competent jurisdiction, wirh a grant of administra- 

® ' tion to the estate of the testator r 

Execiitr.r “ executor " means a person to whonfi the execu- 

tion of the last will of a deceased person is, by the 
testators’s appointment, confided : 

“ admiiiistritoi •” “administrator” means a person appointed by 

competent authority to administer the estate of a 
deceased person when there is no execnror : and 
District judge “ district Judge ” means the judge of a principal 
civil court of original jurisdiction. 


“ specific legacy 
demonstrative legacy 


** probate : 


** Execiitr»r 


District judge : ' 


CHAPTER II 

Of Grant of Probate and Letters of Administration. 

Character and property 4. The executor or administrator, as the case 
^ executor or administra* may be, of a deceased person, is his legal represen- 
or ait such. tative for all purposes, and ail the property of the 

deceased person vests in him as such. 

But nothing herein contained shall vest in an executor or administra- 
tor any property of a deceased person which would otherwise have passed by 
lurvivorship to some other person. 

5, When a will has been proved and deposited in a Court of com- 

Administration with copy peteut jurisdiction^ situated beyond the limits of the 
innexedr of authenticat- Province, whether in the British dominions, or in a 
^road^ proved foreign country, and a properly authenticated copy 

of the will is produced, letters of administration may 
be granted with a copy of such copy annexed. 

ProbBt3 only to appoint- 6- Probate can be granted only to an executor 
ed executor. appointed by the will. 

Appointment express or 7. The appointment may be express or by necea- 
implied, aary implication. 

Illustrations. 

(a). A wills that C be his executor if B will not. B is appointed executor 
by imj^ication. 

A gives a legacy to B and several legacies to other persons, among the 
his daughter-in-law, C, and adds, ‘*but should the within named C be not 
l ^ constitute and appoint B my whole and sole executrix.” C is appointed 
^ htaplication. 
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(c). A appoints several persons execniors of his will and codicils, and his 
nephew residuary legatee, and in another codicil are these words : — “ I appoint my 
nephew my residuary legatee to discharge all lawful demands against my will and 
codicils, signed of different dates.” The nephew is appointed au executor by 
implication. 

Persons to whom probate 8 . Probate cannot be granted 10 any person who 
cannot be granted. is a minor or is of unsound rniud. 

Grant of or 3 batc to se- 9 , When several executors are appointed, pro- 

neousIy**o'r at* dlffe“eQt granted to them all simultaneously 

times, or at different times. 

Illustration, 

A is^ an executor of B's will by express appointment, and C an executor of it 
by implication. Probate miy be granted to A and C at the same time, or to A 
first and then to C, or to C firs^, then to A. 

10 . If a codicil bo discovered after the grant of probate, a separate 
Separate probate of codi- pvohate of that codicil may be granted to the 

cil discovered after grant executor, if it in 110 way repeals the appointment of 
of prob ite. executors made by the will. 

Procedure when differ- 1^’ different execiitors are appointed by the codi- 
ent executors appointed cil, the probate of the wdll must be revoked, and a 
by codicil. nrobate granted of the will and the codicil 

together. 

11 . When probate has been granted to several executors, and 

one of them dies, the entire representation of the 
Accrual of repros^ testator accrues to the surviving executor or exe- 

tiou to survjviug executor. » 

enters. 


12. Probate of a 

Effect of probate. 


will when granted establishes the will from the death 
of the testator, and renders valid all intermediate 
acts of the executor as such. 


To whom administra^ 18. Letters of administration cannot be granted 
tion may not be granted. to any person who is a minor or is of unsound mind. 

14. Letters pf administration entitle the administrator to all rights 
belonging to the intestate as effectully as if the 
ministrati^^n ^ ^ administration had been granted at the moment 

after his death. 


Acts not validated 
administration. 


by 


15. Letters of administration do not render valid 
any intermediate acts of the administrator tending to 
the diminution or damage of the intestate’s estate. 

16. When a person appointed an executor has not renounced the 
Grant of administration executorship, letters of administration shall not be 

where executor has not granted to any other person until a citation has been 
renounced. issued calling upon the executor to accept or re- 

nounce his executorship ; 

except that, when one or more of several executors has or have proved a 
g .. will, the Court may, on the death of the survivor 

^ ’ of those who have proved, grant letters of adminis- 

tration without citing those who have not proved. 

17. The renunciation may be made orally in the presence of the 
Form and effect of renun- Judge, or by a writing signed by the person renonn- 

csiation of executorship. cing, and when made, shall preclude him from ever 
thereafter applying for probate of the will appointing nim executor. 
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18. If the executor renounce, or fail to accept, the executorship within 
Procedun^ where execu- the time limited for the acceptance or refusal there- 
for recouncee or fails to of, the will maybe proved and letters of administra- 
accept within time limited. ^ annexed may be granted 

to the person who would be entitled to administration in case of intestacy. 

administration ^9. When the deceased has made a will, but has 
legatee. iiot appointed an executor, or 

when he has appointed an executor who is legally incapable or refuses 
to act, or has died before the testator, or before he has proved the will, or 

when the executor dies after having proved the will but before he has 
administered all the estate of the deceased, 

an universal or a residuary legatee may be admitted to prove the will, 
and letters of administration with the will annexed may be granted to him 
of the whole estate, or of so much thereof as may be unadministered. 


20. When a residuary legatee who has a beneficial interest survives 
night to administration testator, but di^^s b fore the estate has been 


of representative of deceas- 
ed residuary legatee. 


21 . 


fully administered, his representative has the same 
right to administration with the will annexed as 
such residuary legatee. 

When there is no executor and no residuary legatee or re- resent- 
^ j ^ X. ative of a residuary legatee, or he declines or is 

Grant of administration . iix j. xi p 

wheie no executor, nor re- incapable to act, or cannot be found, the person or 

sidnary legatee, nor j’eprc- jiersons who would be entitled to the administration 
sentative of such legatee. estate of the deceased if he bad died intestate 

or any other legatee having a beneficial interest, or a creditor, may be ad- 
mitted to prove the will, and letters of administration may be granted to him 
or them accordingly. 

22. Letters of administration with the will annexed shall not be granted 
to any legatee other than an universal or a residuary 
legatee, until a citation has been issued and published 
in the manner hereinafter mention* d, calling on the 
, next-of-kin to accept or refuse letters of administra- 
tion. 

When the deceased has died intestate, administration of his estate 
may be granted to any person who, according to the 
rules for the distribution of the estate of an intestate, 
applicable in the case of such deceased, would be 
entitled to the whole or any part of such deceased’s estate. 

When several such persons apply for administration, it shall be in the 
discretion of the Court to grant it to any one or more of them. 

When no such person applies, it may be granted to a creditor of the 
deceased. 


Citation before grnnt of 
administration to lei^atee 
other than universal or 
residuary. 


23. 


To whom administration 
may be granted. 


CHAPTER III. 

Of Limited Gbants. 

(a) . — Grants limited in Duration, 

24^ When the will has been lost or mislaid since the testator’s death, or 
has been destroyed by wrong or accident and not 
copy or draft testator, and a copy or the draft 

of the will has been preserved, probate may be 
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granted of such copy or draft, limited until the original or a properly 
authenticated copy of it be produced. 

25. When the will has been lost or destroyed and no copy has been 
made nor the draft preserved, probate may be granted 
or totroyJwUi!*® contents, if they can be established by evi- 

dence. 


26. When the will is in the possession of a person, residing out of 

the Province in which application for probate is 
origioarexists made, who has refused or neglected to deliver it up, 

but a copy has been transmitted to the executor, 
and it is necessary for the interests of the estate that probate should be 
granted without waiting for the arrival of the original, probate may be 
granted of the copy so transmitted, limited until the will or an authenti- 
cated copy of it be produced. 

27. Where no will of the deceased is forthcoming, but there is reason 

. believe that there is a will in existence, letters 

win prodii^cel^^°° administration may be granted, limited until the 

will or an authenticated copy of it be produced. 


(6 ). — Oranta for the Use and Benefit of Others having Right 


28. When any executor is absent from the Province in which appli- 
Adminifltration with will cation iS made, and there is no executor within the 
annexed to attorney of Piovince willing to act, letters of administration 
absent executor. Yvj|l annexed may be granted to tlie agent 

of the absent executor, for the use and benefit of his principal, limited 
until he shall ootain probate or letters of administration granted to himself. 


Administration with will 
annexed to attorney of 
absent peison, who, if 
piesent, would be entitled 
to administer. 


29. When any person to whom, if present, letters 
of administration with the will annexed might be 
granted, is absent from the Province, letters of ad- 
ministration with the will annexed may be granted 
to his agent, limited as above-mentioned. 


30. When a person entitled to administration in case of intestacy is 
AlminUtration to attor- absent from the Province and no person equally 
ney of absent person entitled IS Willing to act, letiers (*f administration 
entitled to administer in may be granted to the agent of the absent person, 
case of intestacy. limited as before mentioned. 


31. When a minor is sole executor or sole residuary legatee, letters of 
Administration during aduiiuistratiou w^ith the Will auuexcd may be grant* 

minority of sole executor ed to the legal guardian of such minor, or to such 
or residuary legatee. other person as the Court shall think fit, until the 

minor has attained the majority, at which period, and not before, probate of 
the will shall be granted +o him. 

32. When there are two or more minor executors and no executor who 
Administration duripg has attained majority, or two or more residuary 

minority of several execu- legatees and uo residuary legatee who has attained 
tors or residuary legatees. majority, the grant shall be limited until one of them 
has attained his majority. 

33. If a sole executor or a sole universal or residuary legatee, or a 

person who would be solely entitled to the estate of 
•nd beneM of lunaMo. intestate awordinK to the nile for the distri- 

bution 01 intestates estates, applicable m the case? 
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of the deceased, be a rsjtaor or lunatic, letters of administration with or with- 
out the iNrill annexed, as the case may be, shall be granted to the person to 
whom the care of his estate has been committed by competent authority, or, 
if there be no such person, to such other person as the Court thinks fit to 
appoint, for the use and benefit of the minor or lunatic, until he attains 
majority or becomes of sound mind, as the case may be. 

34j< Pending any suit touching the validity of the will of a deceased 
person, or for obtaining or revoking any probate or 
any grant of letters of administration, the Court 
may appoint an administrator of the estate of such 
deceased person, who shall have all the rights and powers of general admin- 
istrator, other than the right of distributing such estate ; and every such 
administrator shall be subject to the immediate control of the Court and 
shall act under its direction. 


(c ). — For iSpecial Purposes. 


85. If an executor be appointed for any limited purpose specified iu 
the will, the probate shall be liinited to that pur- 
pose, and if he should appoint an agent to take 
administration on his behalf, the letters of adminis- 
tration with the will annexed shall accordingly be limited. 


Probate limited to pur< 
pose specified iu will. 


36. If an executor appointed generally give an authority to an 
Administration with will attorney to prove a will on his behalf, and the 
annexed limited to parti- authority is limited to a particular purpose, the 
cular purpose. letters of administration with the will annexed 

shall be limited accordingly. 


Administration 
to trust-property. 


limited 


37. Where a person dies, leaving property of which he was the sole 
or surviving trustee, or in which he had no bene- 
ficial interest on his own account, and leaves no 
general • representative, or one who is unable or 

unwilling to act as sucB, letters of administration, limited to such property, 
may be granted to the beneficiary, or to some other persorf on his behalf. 

38, When it is necessary that the representative of a person deceased 

^ , . . . j be made a party to a pending suit, and the executor 

to ^ person entitled to administration is unable or 

I unwilling to act, letters of administration may be 

graiite4to tiie nominee of a party in such suit, limited for the purpose of 
representing the deceased in the said suit, or .in any other suit which may 
be commenced in the same or in any other Court between the parties, or any 
other parties, touching the matters at issue in the said suit, and until final 
decree shall be made therein and carried into complete execution. 


39, If, at the expiration of twelve months from the date of any probate 
Administration limited letters of administration, the*executor or adminis- 
to purpose of becoming trator to whom the same has or have been granted 
party to suit tob6 brought jg absent from the Province within which the Court 
agams minis aior. granted the probate or letters of adminis- 

tration is situate, such Court may grant, to any person whom it thinks fit, 
letter^ of adohinisti ation lixmted to the purpose of becoming and being made 
a |>aifytoasWt to be brought agarait the executor or administrator, and 
tarrying decree which majrbe made therein into effect. 
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40. la any case ia which it appears necessary for preserving the pro- 
Administration limited P^rty of a deceased person, the Court within whose 

to collection and preserva- district any of the property is situate may grant, to 
tionof deceased’s property. person whom such Court thinks fit, letters of 

administration limited to the collection and preservation of the property of 
the deceased, and giving discharges for debts due to his estate, subject to 
the directions of the Court, 

41. When a person has died intestate, or leaving a will of which 

. there is no executor willing and competent to act, 

executor is, at the time of the death 
than one who under ordi- of such person, resident out of the Province, and it 
nary circumstances would appears to the Court to be necessary or convenient 
administra- appoint some person to administer the estate or 
any part thereof other than the person who under 
ordinary circumstances would be entitled to a grant of administration, the 
Judge may, in his discretion, having regard to consanguinity, amount of 
interest, the safety of the estate and probability that it will be properly 
administered, appoint such person as he thinks fit to be administrator ; 

and in every such case letters of administration may be limited or not 
as the Judge thinks fit. 


(d.) — Grants with Exception, 

Probate or administra- Whenever the nature of the case requires 

tion with will annexed sub- that an exception be made, probate of a will or 
ject to exception. letters of administration with the will annexed, shall 

be granted subject to such exception. 

43, Whenever the nature of the case requires that an exception be 
Administration withes- “^de, letters of admiiiistratioa shall be granted 

ception. subject to such exception. 

{e.) — Grants of the Rest, 

44. Whenever a grant, with exception, of probate or letters pf ad- 

ministration, with or without the will jannexed, bus 
tion^of \^est made, the person entitled to probate or admi- 

nistration of the remainder of the deceased’s estate 
may take a grant of probate or letters of administration, as the case may 
be, of the rest of the deceased’s estate. 


45. 


Grant of effects unad- 
ministered. 


(/) — Grants of effects unadministered^ 

If the executor to whom probate has been granted has died leav- 
ing a part of the testator’s estate unadministered, 
a new representative may be appointed for the pur-* 
pose of administering such part of the estate. 

46. In granting letters of administration of an estate not fully ad- 

ministered, the Court shall be guided by the same 
fec^funadmLfBTetld°* rules as apply _ to original grants, and shall grant 
* letters of administration to those persons only to 
whom original grants might have been made. 

47. When a limited grant has expired by effluxion of time, or the 
Administration when li. happening of tb« event or contingency oa which 

mited grant expired, and it was limited, .if 'i. there 13 stiU some part Of the 
still some part of estate deceased’s estate uaadministered, letters of adminis* 
nnadmmiBtered. j ration shall he granted to th,ose peisolo to whoqt 

original grants might have been 
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CHAPTER IV. 

. Alteration and Revocation op Grants. 

48. Errors ia names and descriptions^ or in setting forth the time 
and place of the deceased's death, or the purpose in 
a limited grant, may be rectified by the Court, and 
the grant of probate or letters of administration may 
be altered and amended accordingly. 

Procedure where codicil of letters of administratioa 

discovered after grant of With the Will annexed, a codicil be discovered, it 
admiaistration with will may be added to the grant on due proof and identi- 
annexed. fi action, and the grant altered and amended accord- 

ingly. 

Revocation or annulment ^ ^O. The grant of probate or letters of adminis- 
for just cause. tration may be revoked or annulled for just cause. 

“ Just cause.” Explanation. — “ Just cause” is — 

Ist^ that the proceedings to obtain the grant were defective in sub- 
stance ; 

^ndy that the grant was obtained fraudulently by making a false sug- 
gestion, or by concealing from the Court something material to the case ; 

Si'dj that the grant was obtained by means of an untrue allegation of 
a fact essential in point of law to justify the grant, though such allegation 
was made in ignorance or inadvertently ; 

4thj that the grant has become useless and inoperative through circum- 
stances. 

Sth, *that the person to whom the grant was made has wilfully and 
without reasonable cause omitted to exhibit an inventory or account in 
iKKioftlance with the provisions of Chapter YII of this Act, or has exhibited 
under that Chapter an inventory or account which is untrue in a material 
respect.” 

Illustrations. 

(a). The Court by which the grant was made had no jurisdiction. 

{b). The grant was made without citing parties who ought to have been cited. 

(c) . The will of which probate was obtained was forged or revoked. 

(d) . A obtained letters of administration to the estate of B, as his widow, 
but it has since transpired that she was never married to him. 

{e). A has taken administration to the estate of B as if he had died intestate, 
but a will has since been discovered. 

{/)• Since probate was granted, a later will has been discovered. 

(y). Since probate was granted, a codicil has been discovered, which revokes 
or adds to the appointment of executors under the will. 

(h). The person to whom probate was, or letters of administration were, 
granted has subsequently become of unsound mind. 


CHAPTER V. 

Of the Practice in granting and revoking* Probates and 
Letters of Administration. 

JariBdicUon of District ^1- The District Judge shall have jurisdiction 
J-udfse in granting and re- in granting and revoking probates and letters of 
vokiug probates, Ac. administration in all caaes within his district. 


Act yi of 1889. 
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52. The High Court may, from time to time, appoint such judicial 
Power to enpoint Dele- officers within any district as it thinks fit to act 

pate of District Jiidpe^to* the District Judge as Delegates to grant probate 
deal with non -contentious and letters of administration iu non-contentious 
cases', within jsuch local limits as it may from time 
towtime prescribe: 

Provided that, in the case of. High jConrfa not established hy Royal 
Charter, such aopointineHt be made with the previous sanction of the 
Local Gov^eruinent. 

Persons so appointed shall be called “District Delegates.” 

53. The District judge shall Imve the like poweis and authority in 
District Judge’s powers rplation to rhft crniirinor of probate ami letters of 

as to j^rant of probate and administration, and all m.a^ter3 connected therewith 
administration. ve«ied in him in relation to any civil 

suit or proceeding depending iu his Cour*-. 

54. The District Judge may order anV person to produce and bring 
District Jiidffe may or* Court any fiaper or writing being or purporting 

der person to produce test- to be testamentary, wliicli may be shown to be in 
amentary papers. possession or under the control of such person ; 

and if it be not sho\\:n that any suvch paper or writing is in the posses- 
sion or under the control of such p'^rsou, hut there is reason to believe 
that he has the knowledge of any such paper or writing the Court may 
direct him to attend for the purpose of being* examined respecting the 
same, 

and he shall be bound to answer such, questions as may be .mt to hinj 
by the (^ourt, and, if so ordered, to produce and bring in such paper or 
writing, and shall be subject to the like ruinishment un'Ier the Indian Penal 
Code, in case of default in not attending or in not answering su h qu' stions 
or not bringing in such paper or writing as he would have been subject to 
in case he had been a party to a suit, and had made such default, 

and the costs of the proceeding shall be iatthe discretion of the Judge. 

♦ 

55. The proceedings of the Court of the District Judge, in relation 

Proceediuffs of District granting of probate and letters of adminis- 

Judge’s Ooiu-t in relation tration, shall, except as hereinafter otherwise provid- 
to probate and administra- ed, be regulated, SO far as the circumstances of the 
case will admit, by the Code of Civil Procedure. 

56. Probate of the wiU or letters of administration to the estate of a 

When probate or admin- • deceased person may bo panted by the District 
istration may be granted Judge uudOT the seal of his Court, if it appears by 
by District Judge. ^ petition, verified as hereinafter mentioned, of the 

person applying for the same tfiat the testator or intestate, the case may 
be, had at the time of his decease a fixed place of abode, or any property, 
moveable or immoveable, within the jurisdiction of the Judge. ' • 

57. When fhe application is made to the Judge of a District in whic ji 

the deceased had no fixed abode at the time of his 
made Ju'°/e ot^ofstrikit death, the Judge may in his discretion ‘refuse the 
in which deceased had no application, if in his judgment it could be 
fixed abode. of mc^e justly or conveniently in another distil :t; 

or, where the application is for letters of administration, grant them abso- 
lutely, or limited to the property witMn his own jurisdiction. 

101 
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58. Probate and letters of administration may, upon application for that 
Probate and letters* of P^rpose any District Delegate, be granted by him 

administr^ion may be in any case in which there is no contention, if it 
granted by Delegate. appears by petition ( verified as hereinafter mentioned) 

that the testator or intestate, as the case may he, at the time of his death had 
his fixed place of abode within the jurisdiction of siich Delegate. 

59. Probate or letters of adnrinistration shall have effect over all the pro- 
Conclusiveness of pro- P^rty, moveable or immdveable, of the deceased 

bate or letters of adminis- throughout the Province in which the same is grant- 
tration. shall be conclusive as to the representative 

title against all debtors of the deceased, and all persons holding property 
which belongs to him, and' shall afford full indemnity to all debtors paying 
their debts, and all persons delivering up such property to the person to whom 
such probate or letters of administration shall have been granted : 

Provided that probates and letters of administration granted by a His:h 
Effect of unlimited pro- Cf^urt established by Royal Charier, or by the Chief 
bates, &c.. granted by ccr- Court of the Punjab, or by the Court of the Recorder 
tain Courts. Qf Rangoon, shall, unless otherwise directed by the 

grant, have like effect throughout the whole of British India. 

60. Whenever a grant of probate or letters of. administration is 'made 

Transmission of oertifl- ^y a Court sitcb effect as last aforesaid the 

cate by Court granting «n- Registrar, or SUCH other oifacer as the Court making 
limited probate, &c., to the grant appoints in this behalf, shall send to each 
other Courts. other Courts empowered to make such grants, 

a certificate to the following effect : — 

“ I, A, 5., Registrar as the case may be'] of the High Court of 
Judicature at [or as the case may he], hereby certify that 

on the day of 18S the High Court of Judicature at 

[or as the case may he] granted probate of the will [or letters 
of administration of the estate] of (?. D,, late of deceased, 

to E. F. of , and H, oi and that such 

probate [ai» letters] has [or have] effect over all the property of the deceased 
throughout the whole of British India’’ ; 

and such certificate shall be filed by the Court receiving the same. 

61 . The application for probate or letters of administration, if made 

Conolu4veness of appli- verified in -the manner hereinafter men tioned^, 

eatior for probate or ad- shall be conclusive for the purpose of authorizing 
ministration, if properly the grant of probate or administration, and no such 
made and ven ed, impeached by reason that the testa- 

tor or intestate bad no fixed place of abode, or no property within the 
district at the ^ time of his death, unless by a proceeding to revoke the 
grant if obtained by a fraud upon the Court. 

• 

62 . ^Application for probate or for fetters of administration with the 

Pefitfon fw probate. shall he ihade by a petition distinctly 

written in English or lo the language in ordinary 
use in proceedings before the Court in which the application is made, with 
the will, or, in the cases mentioned in sections twenty-four, twenry-five and 
twenty-six, a copy, draft or statement of fhe Couteuts thereof annexed 
and stating 

the time of the testator’s death. 
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that the writing annexed is his last will and testament, or as the caser 
may be, 

that it was duly executed, 

the amount of asspts which are likely to come to the petitioner's hands i 

and, where the application is for probate, that the petitioner is the* 
executor named in the will. 

In addition to these particulars, the petition shall further state, 

when the application is to the District Judge, that the deceased at the 
time of his death had a fixed nlace of abode or had some property situate 
within the jurisdiction of the. Judge ; and, 

when the anplication is to a District Delegate, that the deceased at 
the time of his death had a fixed place of abode .within the jurisdiction of 
such Delegate. 

63. In cases wherein the will, copy or draft is written in any language 
In what cases transla- ^^an English, or than that in ordinary use in 

tion of will to be annexed proceedings before the Court, there shall be a trans- 
to petition. lation thereof annexed to the petition by a trans- 

lator of the Court, if the language be one for which a translator is appoint- 
Terification of transia- ed ; or, if the will, copy or draft be io any other 
tion by person other than language, then by any person competent to trans- 
Couit translator. late the same, in which case such translation shall 

be verified by that person in the following manner : — 

** I (A. B.) do declare that I read and perfectly understand the language 
and character of the original and that the above is a true and accurate 
translation thereof.” • * 


Petition for « letters of 
ad ministration. 


64. Application for letters of administration shall 
be made by petition* distinctly written as aforesaid 
and stating. 


the time and place of the deceased's death, 

the family or other relatives of the deceased, and their respective 
residences, 

. the right in which the petitioner claims, 

the amount of assets which are likely to come to the petitioner'^ 
hands. 


In addition to these particulars the petition shall further state, 
when the application is to a District Judge, that the deceased at the 
time of his death had a fixed place of abode or had some property situate 
within the jurisdiction of the Judge ; and 

when the application is to a District Delegate, that the deceased at the 
time of his death had a fixed place of abode within the jurisdiction of such 
Delegate, 


65. Every person 

• 

Additional statements in 
petition for probate, &c. 

his petition, in addition 
sixty-two and sixty-four, 
been made to any other 
of administration of the 
aforesaid^ 


applying to any of the Courts mentioned in the 
proviso to section fifty-nine for probate of -a will or 
letters of administration of .an estate, intended ta 
have effect throughout British India, .shall state in. 
to the matters respectively required by sections 
that Io the best of . his belief no application has 
Court for a probate of the same will or for letters 
same estate, intended to have such effect as last 
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dr, whcjre any such anpHcation has been made, the Court to which it 
was inada. the person or persons by whom it was made, and the proceedings 
Ilf any) bad^thereon. . 

And the Court to which any application is made under the proviso to 
' section fifty-nine may, if it think fit, reject the same.* 

66. The petition for probate or letters of admiriistratiou shall in all 
Petition for probate or cases -be subscribed by the petitioner and his pleader 
admioistration to be sign- if any, and shall be verihed by the petitioner in t he 
edand verified. ^ following inauuer or to the like effect : — ' 

I (A, sB.), the petitioner in the above ■petition, declare that what is 
stated therein is true to the best of my information and belief.” 

* ^67. Where the application is for probate, or for letters of administra- 
Veriflcation of petition ^i^n with the will annexed, the pet if ion shall also 
for probate by one witness be verified by at least one of the witnesses to the 
^ will (when procurable), in the manner or to the 

effect following : — 

. “ I (G. D), one of the witnesses to the last will and testament of the 

testator mentioned in -the above petition, declare that I was present and 
the said testator affix his signature (or mark) thereto (as the case may 
be) (or that the said testator acknowledged the writing annexed to the- 
above petition to be his last will aud testament in iny presence).” 

68. If anv petition or .declaration which is hepeby required to be veri- 
Punishment for false* ®^^'d contains any averrnf»nt which the person making 
l^verment ia petition or the venficari(tn knows or believes to be false, such 
declaration. person shall be subj-^ct to punishment according to 

^he provisions of the law for the' time being in fc^e for the punishment of 
giving or fabricaiiug false evidence. . 

District Jisds-e may ex- 69. *10 all ca^es it shall be lawful for the Dis- 
amine petitioner in person, .trict Judge' or District Delegate, if he thinks fit, 
to examine the petitioner in person upon oath, and also 

to require further evidence of the due execution 

* of the will, or the right of the petitioner to the 

letters of administration, as the case may be, and ^ 

, , . . to ivssue citations calling upon all persons claim- 

and issue citations to • i i . "S. t i i 

inspect proceedings. interest in the estate of the deceased 

to come aud see the proceedings before iihe grant of 
prpbatel^r letters of administration. 

Th# citation shall be fixed up in some consnicuous part of the Court- 
T>. house, and also in the office of the Collector of the 

PubUction of mtatwa.. otherwise published or D)«de krio^n in 

such ^nner as the Judge or Delegate issuing the same may direct 

'70t - Caveats against the grant of probate or letters of administrktion 
Caveats against grant ^^7 lodged with the District Judge or a District 
of 4)roba^ or administra- Delegate ; and immediately on dny cavdat being 
. lodged with any District Delegate, he shall send a 

copy* thereof to the District .Judge ; and immediately on a caveat being 
entered with"^ the District Judge, a copy thdfepf shall be 'given *to the Dis- 
if any, wi thin whose jurisdirtibn it ia alleged 4he deceased 
place of abo^e at* the time of his death, and to any other 
orjijwtrict peltate to whom it may appear to the DUtrict Judge 
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Form of caveat. 71. The caveat shall bo to the followiog effect 

“ Let nothing be done in the matter of the estate of A, B., late of 
, deceased, who died on the day of at without notice to 

C. D. of 

72. No proceeding shall be taken on a petition for probate or letters 
After entry of caveat, admiinstratioa after a caveat against the grant 

no proceeding taken on thereof has been entered with the Judge or District 
petition until after notice Delegate to whom the application has been made, 
to caveator. notice thereof has been given of its entry with 

some other Delegate, until after such notice to the person by whom the 
same has been entered as the Court shall think reasonable. 

73. A District Delegate shall not grant probate or letters of admlnis- 
■District Bele-ate when tration in any case in which there is contention as 

not to grant probate or ad- to the grant, or in which it otherwise appears to 
ministration. that probate or letters of administration ought 

not to be granted in his Court. 

Explanation . — By ^‘ contention” is understood the appearance of any 
one in person, or by his recognized agent or by a pleader duly appointed to 
act on his behalf, to oppose the proceeding. 

74?. In every case in which there is no contention, but it appears to 
- ^ . -i. 4 . the District Delegate doubtful whether the probate 

ment to District Judge in or letters ot administration, should or should nob 
doubtful cases where no be granted, or when any question arises in relation 
contention. grant or application for the grant, of any 

probate or letters of administration, the District Delegate may, if he thinks 
prooer, transmit a statement of the matter in question to the District 
Judge, wlio may direct the District Delegate to proceed the matter of 
the application, according to such instructions as to the Judge may seem 
necessary, or may forbid any further proceeding by the District Delegate, in 
relation to the matter of such application, leaving the party applying for 
the grant in question to make application to the Judge. 

75. In every case in which there is contention, or the District Dele- 
gate is of opinion that the probate or letters of 
Pro^.edurc administration should be refused in his Court, the 

Delegate thinks probate or petition. With any documents that may have been 
letters of administration filed therewith, shall be returned to the person by 
c'ourt^ ref used m his application was made, in Order that the 

’ same may be presented to the District J:udge ; unless 

the District Delegate thinks it necessary, for the purposes- of justice, to 
impound the same, which he is hereby authorized to do ; and in that case 
the same shall be sent by him to the District Judge. 

7G. Whenever it appears to the Judge or District Delegate that probate 
Otant of probate to be ^ will should be granted, he shall grant the same 
under peal of Court. under the seal of his Court in manner following : — 

“I, » Judge of the District of , [or Delegate appointed for 

, . granting probate or letters of administration in 

uormo sue gra . insert the limits of the Delegates jurisdiction)\ 
hereby make known* that on the day of iu the year th& 

last will of , late of , a copy whereof is hereunto annexed, 

was proved and registered before me, and that administration of the property 
and credits of the said deceased, and in any way concerning^ his will, waa 
granted to , the executor in the said will named, 

*he having undertaken to administer the same, and to make a full and 
true inventory of the said property and credits and exhibit the same ia 
this Court within six months from the date of this grant or wi,thin such 


^ Act Vi ot lbb9, 
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further time as the Court may from time to time appoint, and also to render 
to this Court a true account of the said property and credits within one 
year from the same date or within such further time as the Court may from 
time to time appoint. 

The day of 18 

77. Whenever it appears to the District Judge or District Delegate 
Grant of letters of ad- that letters of administration to the estate of a per- 

. ministration to be under son deceased, with or without a copy of the will 
seal of Court. annexed, should be granted, he shall grant the same 

under the seal of his Court in manner following : — 

I, , Judge of the District of , [or Delegate appointed 

for granting probate or letters of administration in 
orm o sue grar . {here insert the limits of the Delegate's juris- 
dictiony] hereby make known that on the day of 

letters of administration (with or without the will annexed as the case 
may of the property and credits of , late of , deceased, 

were granted to, the father (or as the case may be) of the deceased^ 
he having undertaken to administer the same, and to make a full and 
true inventory of the said property and credits and exhibit the same iu 
this Court within six months from the date of this grant or within such 
further time as the Court may from time to time appoint, and also to render 
to this Court a true account of the said property and credits within one 
year from the same date or within such further time as the Court may from 
time to time appoint. 

The day of 18 

78. Every person to whom any grant of letters of administration is 


Admimtra ion- on . whom probate is granted, shall give a bond to the 

Judge of the District Court to enure for the benefit of the Judge for the 
time being, with one or more surety or sureties, engaging for the due collec- 
tion, getting in, and administering the estate of the deceased, which bond 
shall be in such form as the Judge from time to time by any general or 
special order directs. 

79. The Court may, on application made by petition and on being satisfied 
"that the engagement of any such bond has not been 
tr^Um^bond^ adminis- kept, and upon such terms as to security, or providing 
that the money received be paid into Court, or other- 
wise as the Court may think fit, assign the same to some proper person, who 
shall thereupon be entitled to sue on the said bond in his own name as if 
t ie same had been originally given to him instead of to the Judge of the 
Court, and shall be entitled to recover thereon, as trustee for all persons 
interested, the full amount recoverable in respect of any breach thereof. 

80 . No probate of a will shall be granted until after the expiration 
Time before which pro- of seven clear days, and no letters of administration 

bate or administration shall be granted until after the expiration of four- 
Bhall not be granted. teen clear days, from the day of the testator or in- 

testate's death. 

81. Until a public registry for wills is established, every District 

Filling ol original wills District Delegate shall file and preserve 

of which probate or ad- among the records of his Court all original wills of 
will an- which probate or letters of administration with the 
Hex gi anted. annexed may be granted by him : and the 

Iiocal Government shall make regulations for the preservation and inspec- 
tion of the wills so filed as aforesaid. 


committed, and, if the Judge so direct, any person 


Assignment 

tration-bond. 


• Act VI of im. 
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82. After any grant of probate or letters of administration » no other 
Grantee of probate or than the person to whom the same shall have been 

administration alone to granted shall bav0 power to sue or prosecute any 
sue &c., until same re- suit, or otherwise act as le presen tative of the de- 
ceased, throughout the Province in which the same 
may have been granted, until such probate or letters of administration shall 
have been recalled or revoked. 

83. In any case before the District Judge in which there is conten- 

tion, the proceeding shall take, as nearlj' as may be, 
contentious form of a suit, according to the piovisions of the 
Code of Civil Procedure, in which the petitioner for 
probate or letters of administration as the case may be, shall be the plain- 
tiff, and the person who may have appeared as aforesaid to oppose the grant 
shall he the defendant. 

84. Where any probate is, or letters of administration are, revoked, 

T, . , I. , all payments bona fide made to any executor or ad- 

F«l^ment to executor or \ •f j i i i ^ 

ficl niiDisti citioTi hcf oi 0 pro* ministitLtor uiiclsi* such. ppoD3it^0 or 8 u rmiiiSLrSfXion 

bate or administration le- before the revocation thereof shall, notwithstanding 
such revocation, be a legal discharge to the person 
making the same ; 

and the executor or administrator who shall have acted under any such 
Eight of such exectnr revoked probate or administration may retain and 
or administrator to recoup reimburse himself out of the assets of the deceased 
himself. respect of any payments made by him which the 

person to whom probate or letters of admiuistion shall be afterwards 
granted might have lawfully made. 

85. Notwithstanding anything hereinbefore contained, it shall, except in 

cases to which the Hindu Wills Act, 1870, applies, 
Power to refuse letters discretion of the Court to make an order 

0 a ministration. refusing, for rea^^ons to be recorded by it in wiitiug 


to grant any application for letters of administration made under this Act. 
86. Every order made by a District Judge or District Delegate by 
virtue of the powers hereby conferred upon him 
Appeal*! from orders of subject to appeal to the High Court under 

lb IK u gc. ^ rules contained in the Code of Civil Proceduie 


applicable to appeals. 

87. The High Court shall have concurrent jurisdiction with the Dis- 
Concurrpnt juribdiction trict Judge 10 the exercise of all the powers hereby 
oi High Court. conferred upon the District Judge. 


CHAPTER VI. 

Of the Powers of an Executor of Administrator. 

88. An executor or administrator has the same power to sue in respect 
In respect of causes of ^f all causes of action that survive the deceased, 

action surviving deceased, and may exercise the same powers foi the recovery 
and debts due at death. debts due to him at the time of his death, as 

the deceased had when^living. 

89. All demands* whatsoever, and all rights to prosecute or defend 
Bexnanas and right, of ^“7 suit or other proceeding, existing in favour of 

suit of or against deceased or against a persoD at toe time of ills decease sur- 
survive to and against exe- vive to and against his execiitors or administrators, 
cutor or administrator. except causes of action for defamation, assault as 
defined in the Indian Penal Code, or other personal injuries not causing the 
death of the party, and except also cases where, after the death of the paitj^, 
the relief sought could not be enjoyed, or granting it would be nugatory. 
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Illustratson, 

A collision takes place on a railway in consequence of some neglect or default of 
tlie officials, and a passenger is severely hurt, but not so as to cause death. He after- 
wards dies without having instituted any suit. The cause of action does not sur^ ive. 

90. (1) An executor or administrator has, subject to the provisions 

Power of executor or ad. of this section, power to dispose, as he thinks fit, 
mmistiator to dispose of of all or any of the property for the time being 
pioperty. vested in him under section 4. 

“ (2) The power of an executor to dispose of immoveable property so 
vested in him subject to any restriction which may be imposed in this behalf 
by the will appointing him, unless probate has been granted to him and the 
Court which granted the probate permits him by an order in wiiting, not- 
withstanding the lestnction^ to dispose of any immoveable property specified 
in the order in a manner permitted by the order. 

(31 An adrnini^'trator miy not, without the previous permission of the 
Court by which the letters of administration were granted, — 

(a) mortgage, charge or tran^^fer by sale, gift, exchange or otherwise 
any immoveable property for the tune being vested in him under sectiou4, or 

{!>) lease any such property for a term exceeding five years. 

“ (4) A di'^posal of property by an executor or administrator in contra- 
vention of sub-section (2) or sub-sectiou (3), as the case may be, is voidable 
at the instance of any other person interested in the property. 

‘‘ (5) Before any probate or letteia of admmibtiation is or are granted 
under this Act there shall be endorsed thereon or annexe^d thereto a copy 
of sub-sections (1), (2) and (4), or of sub-sections (1), (^) and (4), as the 
case may be, 

‘‘ 6. A probate or letters of administration shall not be rendered 
invalid by leason of the endorsement or annexure required by the bibt fore- 
going sub-section not having been made thereon or attached thereto, nor 
shrill the absence of such an endorsuneut or annexure authorise an executor 
or administrator to act otherwise than in accordance with tne piovisions 
of this section.” 

91. If an executor or administrator purchases, either directly nr in- 
Piirrhise by exocutoi of directly, any part of the property of the deceased, 

ntlmimstrator or deceabed’s the sale IS voidable at the instance of any other 
propeity. person interested in the property sold. 

92. When there are several executors or administrators, the powcis 

Powers of «;Gvpial oxe- may, in the absence of any direction to the 

c ore or adnunistiatois co^ntrary in the will or grant of letters of adminis- 
t wcicisable by ouc. tration, be exercised by any one of them who has 

proved the will or taken out administration. 

Illustrations. 

(a). One of several executors has power to release a debt due to the deceased. 

\h). One has po-wer to surrender a lease, 

(c). One has power to sell the property of the deceased, moveable or immoveable. 

{(J). One has po\s or to assent to a legacy. 

Q>), One has power to endorse a promissory note payable to the deceased. 

f/J. The will appoints A, J3, C, and D to be executdrs, and directs that tvvo 
of them shall be a quorum. "No act can be done by a single executor. 

93. Upon the death of one or more of several executors or ad mini s- 
Survival of powers on trators, all the powers of the office become, in the 

death of one of several exe- absence of any direction to the contrary in the will 
enters or administrators. grant of letters of administration, vested in the 

survivors or survivor. 


* Act VJ of im. 
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„ , , . . , 94. The administrator of effects unadministered 

o£ efficte unadmTnUwred?' has, with respect to such effects, the same powers 
as the original executor or admiuistrator. 

Powers of administrator 95. An administrator during minority has all the 
during minority. powers of an ordinary administrator. 

9G. When probate or letters of administration shall have been granted 
Powers of married execu- to a married woman, she has all the powers of an 
IX or admmistratix, ordinary executor or administrator. 


trix or admmistratix. 


Inventory and account. 


CHAPTER VII. 

Of the Duties of an Executor or Administrator. 

97. It is the duty of an executor to provide funds for the performance 
of the necessary funeral ceremonies of the deceased 
^ uneral ^ manner suitable to his condition, if he has left 
property sufficient for the purpose. 

98. (1) An executor or administiator shall, within six months from 

r , ^ j. the grant of probate or letters of administration, 

nvenoryan accoun . or within such further time as the Court which 
granted the probate or letters may from time to time appoint, exhibit in 
that Court an inventory containing a full and true estimate of all the pro- 
perty in possession, and all the credits, and also all the debts owing by any 
person to which the executor or administrator is entitled in that character, 
and shall in like manner, within one year from the grant or within such 
further time as the said Court may from time to time appoint, exhibit an 
account of the estate, showing the assets which have come to his hands and 
the manner in which they have been applied or disposed of. 

(2) The High Court may from time to time prescribe the form in 
which an.^inventory or account under this section is to be exhibited. 

(8) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally omits to 
comply with the requisition, he shall he deemed to have committed an 
offence under section 176 of the Indian Penal Code. 

“ (4) The exhibition of an intentionally false inventory or account under 
this section shall be deemed to be an offence under section 193 of that Cod. 

99. In all cases where a grant has been made* of probate or letters 
Inventory to include administration intended to have effect through- 

property in any part of out the whole of British India, the executor, or 
British India. administrator shall include in the inventory of the 

effects of the deceased all his moveable or immoveable property situate in 
British India : 

and the value of such property situate in each Province shall be sepa- 
rately stated in such inventory, and the probate or letters of administration 
shall be chargeable with a fee corresponding to the entire amount or value 
of the property affected thereby wheresoever situate within British India. 

100. The executor or administrator shall collect, with reasonable di- 
As to property of, and ligence, the property of the deceased and the debts 

debts owing to, deceased. • that were due to him at the time of his death. 

101. Funeral expenses to a reasonable amount, according to the de- 

u quality of the deceased, and death-bed 

fore^aU°d7bts° ^ charges, including fees for medical attendance, and 

board and lodging for one month previous to his 
death, are to be paid before all debts. 


Act VX ol 1899. 
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102. The expenses of obtaining probate or letters of administration, 

including the costs incurred for or in respect of any 
after judicial proceedings that may be necessary for ad- 

ministering the estate, are to be paid next after the 
funeral expenses and death-bed charges. 

103. Wages due for services rendered to the deceased within three 
Wages for certain servi- months next preceding his death by any labourer, 

CCS to be next paid, and artizan or domestic servant are next to be paid, and 
then other debts, then the other debts of the deceased according to 

their respective priorities (if any). 

deto'to “be “paid TquaUy . Save as aforesaid, no creditor is to have a 

and ratoably. right of priority over anorher. 

But the executor or administrator shall pay all such debts as he knows 
of, including his own, equally and rateably, as far as the assets of the 
deceased will extend. 


Debts to be paid before 
legacies. 


105. Debts of every description must be paid 
before any legacy. 

106. If the estate of the deceased is subject to any contingent liabi- 
Execiitor or Administra- bties, an executor or administrator is not bound to 

t<)r not bound to pay 1< ga- pay any legacy without sufficient indemnit}^ to 
cies without indemnity. meet the liabilities whenever they may become due. 

107. If the assets, after payment of debt^*, necessary expenses and 

, specific legacies, are not sufficient to pay all the 

^ seneia legacies in full, the latter shall abate or bo 

diminished in equal proportions ; 

and, in the absence of any direction to the con ti ary in the will, the 
Executor not to piy one executor has no right to pay one legatee in prefer- 
legatee m piefeience to ence to another, nor to retain any money on ac- 
another. count of a legacy to himself or to any person for 


whom he is a trustee. 

108. Where there is a specific legacy and the assets are sufficient for 
Non-abatement of epeci- the payment of debts and necessary expenses, the 

fic legacy when assets suf- thing specified must be delivered to the legatee 
licient to pay debts, without any abatement, 

109. Where there is a demonstrative legacy, and the assets are suf- 

Right under demonstra- payment of debts and necessary ex- 

tive“ legacy when assets penses, the legatee has a preferential claim for pay- 
sufficient to pay debts and ment of his legacy out of the fund from which the 
necessary expenses. legacy is directed to be paid until such fund is ex- 

fa usted, and if, after the fund is exhausted, part of the legacy still remains 
unpaid, he is entitled to rank for the remainder against the general assets 
as for a legacy of the amount of such unpaid remainder. 

110. If the assets are not sufficient to answer the debts and the specific 
Rateable statement of legacies an abatement shall be made from the latter 

specific legacies. rateably in proportion to their respective amounts. 


Illustration, 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to C a horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator, 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
333-5-4 are to be paid to B, and rupees 666-10-8 to C. 

111. For the purpose of abatement, a legacy for life, a sum appropriate 
legaciM treated as gen- by the will to produce an annuity, and the value 
eral for purpose of abate- of a^ annuity when no sum has been appropriated 
to produce it, shall be treated as general legacies. 
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CHAPTER VIII. 

Of the Executor’s Assent to a Legacy. 


Assent necessary to com- 112. Th© d,SS©llt of th© ©XGClltor is DGCGSSftry tO 
plcLeJegcitee’s title. complet© a legatee’s title to his legacy. 


Illustrations. 


(d). A by Ills will bequeaths to B his Government paper, which is in deposit 
with the Bank of Bengal. The Bank has no authority to deliver the securities, nor 
B a right to take possession of them, without the assent of the executor. 

(ft). A by his will has bequeathed to C his house in Calcutta in the tenancy of 
B. C is not entitled to receive the rents without the assent of the executor. 


113. Th© assent of the executor to a specific bequest shall be sufficient 
to divest his interest as executor therein, and to 

Mict of executor s as- transfer the subject of the bequest to the legatee, 
sent to specific legacy. , , ^ i i ® 

unless the nature or the circumstances of the pro- 
perty require that it shall be transferred in a particular way. 

r ^ This assent mav be verbal, and it may be either 

Nature of assent. . i- j r j ^ 

express or implied from the conduct or the exe- 
cutor. 


Illustrations, 

(o). A horse is bequeathed. The executor requests the legatee to dispose of it, 
or a third party proposes to purchase the horse from the executor, and he directs him 
to apply to the legatee. Assent to the legacy is implied, 

(ft). Tlie interest of a fund is directed by the will to be applied for the mainte- 
nance of tlie legatee during his minority. The executor comincnces so to apply it. 
This is an assent to tlie whole of the bequest. 

{('.). A bequest is made of a fund to A, and after him to B. The executor pays 
the interest of the fund to A. This is an implied assent to the bequest to B. 

(d) . Executors die after paying all the debts of the testator, but before satis- 
faction of specific legacies. Assent to the legacies may be presumed. 

(e) . A person to whom a specific article has been bequeathed takes possession 
of it and retains it without any objection on the part of the executor.. His assent 
may be presumed. 


114. 


Conditional assent. 


The assent of an executor to a legacy may be conditional, and if 
the condition be one which he has a right to en- 
force, and it is not performed, there is no assent. 


Illustrations, 

(a). A bequeaths to B his lands of Sultanpur, which at the date of the will 
and at the death of A, were subject to a mortgage for 10,000 rupees. The executor 
assents to the bequest on condition that B shall within a limited time pay the amount 
due on the mortgage at the testator’s death. The amount is not paid. There' is no 
assent. 

(ft). The executor assents to a bequest on condition that the legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 


115. When the executor is a legatee, his assent to his own legacy 
is necessary to complete his title to it, in the same 
way as it is required.when the bequest is to another 
person and his assent may in like manner be express 
or implied. 


Assent of executor to his 
own legacy. 
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Assent shall be 
Implied aesent. 


implied if in his manner of administering the property 
he does any act which is referable to his character 
of legatee and is not referable to his character of 
executor. 


Illustration, 

An executor takes the rent of a house or the interest of Government-securities 
bequeathed to him, and applies it to his own use. * This is assent. 

Effect ef executor’s as- 116. The assent of the executor to a legacy gives 
•ent. effect to it from the death of the testator. 


Illustrations 

(a) . A legatee sells his legacy before it is assented to by the executor. The 
executor's subsequent assent operates for the benefit of the purchaser, and completes 
his title to the legacy. 

(b) , A bequeaths 1,000 rupees to B with interest from his death. Tlie exe- 
cutor does not assent to this legacy until the expiration of a year from A’s deatli. 
B is entitled to interest from the death of A. 


Executor when to deli- 
ver legacies. 


117. An executor is not bound to pay or deliver 
any legacy until the expiration of one year from the 
testator’s death. 


Illustration, 

A by his will directs his legacies to be paid within six months after his death. 
The executor is not bound to pay them before the expiration of a year. 


CHAPTER IX. 


Of the Payment and Apportionment of Annuities. 


118. Where an aunuity is given by the will, and no time is fixed for 
Commencement Jof an- commencement it shall commence from the 

nuity when no time fixed testator’s death, and • the first payment shall be 
made at the expiration of a year next after that 
event. 


119. Where there is a direction that the annuity shall be paid quar- 
Vrhen annuity, to be terly or monthly, the first payment shall be due at 


paid quarterly or monthly 
first falls due. 


the end of the first quarter or first month, as the 
case may be, after the testator’s d^eath, and shall, if 
the executor think fit, be paid when due; but the executor shall not be 
bound to pay it till the end of the year 

120. Where there is a direction that the first payrnent of an annuity 
shall be made within -one month or any other divi- 
sion of time from the death of the testator, or on a 
day certain, the successive payments are to be made 
on the anniversary of the earliest day on which the 
will authorizes the first payment to be made ; 


Date t)f succeisive pay- 
ments when first payment 
directed to be made with- 
in given time, or on day 
certain. 


Apportionment where an- 
nuitant dies between times 
of payment. 


and if the annuitant dies in the interval between 
the tithes of payment, an apportioned share of the 
annuity shall be paid to his representative. 
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CHAPTER X. 

Of the investment of Funds to Provide for Legacies. 

121. Where a legacy , not Being a specific legacy, is given for life, the 
Investment of sum be- sum bequeathed shall at the end of the year be in- 
queathed where legacy, not vested in such securities as the High Ct)urt may, by 
Bpec^fic, given for life. general rule to be made from time to time, au- 

thorize or direct, and the proceeds thereof shall be paid to the legatee as the 
same shall accrue due. 


122. Where a general legacy is given to be paid at a future time, the 
Investment of general le- Gxecutor shall invest a sum sufficient to meet it in 
gacy, to be paid at future securities of the kind mentioned in the last pre- 
ceding section. 


Intermediate interest. 


The intermediate interest shall form part of the 
residue of the testator’s estate. 


123. Where an annuity is given and no fund is charged with its pay- 
Procedure when no fund ^^^nt or appropriated by the will to answer it, 
charged with, or appropri- a Government-annuity of the specified amount shall 
ated to, annuity. be purchased, or 

if no such annuity can be obtained, then a sum sufficient to produce the 
annuity shaU be invested for that purpose in such securities as the High 
(^ourt may, by any general rule to be made from time to time, authorize or 
direct. 


124. Where a bequest is contingent, the executor is not bound to in- 
Transfer to residuary le- ^^^t the amount of the legacy, but may transfer the 


of contingent' be- whole residue of the estate to the residuary legatee 
(if any) on his giving sufficient security for the pay- 
ment of the legacy if it shall become due. . 

125. Where the testator has bequeathed the residue of his estate to a 
person for life with a direction that it shall be in- 
vested in certain specified securities, so much of the 
estate as is not at the time 5f his death invested in 
securities of the specified kind shall be converted in- 
to money and invested in such securities. 

126. Such conversion and investment as are contemplated by the last 
Time and manner of con- preceding section shall be made at such times and in 

version and investment. such manner as the executor in his discretion thinks 

fit: 


patee 

quest. 


Investment of residue 
bequeathed for life, with 
direction to invest in spe- 
cified securities. • 


and, until such conversion and investment shall be completed, the person 
Interest payable until in- who would be for the time being entitled to the in- 
vestment. come of the fund when so invested shall receive in- 

terest at the rate of six per cent, per annum upon the market value (to be 
computed as of the date of the testator’s death) of such part of the fund as 
shall not yet have be^n so invested. 

127. Where, by the terms of a bequest, the legatee is entitled to the 
immediate payment or possession of the money or 
enfiUed toTmmedfateiay' t^ing bequeathed but is a minor, and there is no di- 
ment or possession of be- rection in the will to pay it to any person on nls be- 
quest, and no direction to half, the executor or adminisirator shall pay or deli- 
pay to person on his be- same into the Court of the District Judge by 

whom, or by whose District Delegate, the probate 
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was, or letters of administration with the will annexed were, granted, to the 
account of the legatee, unless the legatee be a ward of the Court of Wards ; 
and, if the legatee be a ward of the Court of Wards, the legacy shall be j^jaid 
into that Court to his account ; 

and such payment into the Court of the District Judge, or into the 
Court of Wards, as ^the case may be, shall be a sufficient discharge for the 
money so paid ; 

and such money, when paid in, shall be invested in the purchase of Gov- 
ernment-securities, which, with the interest thereon, shall be transferred or 
paid to the person entitled thereto, or otherwise applied for his benefit, as the 
Judge or the Court of Wards, as the case may be, may direct. 

CHAPTER XI 

Of the Produce and Interest of Legacies. 

, 128. The legatee of a specific legacy is entitled 

o! ^oifi^legacy^ produce produce thereof, if any, from the testa- 

^ ’ tor’s death. 

Exception , — A specific bequest, contingent in its terms, does not com- 
prise the produce of the legacy between the death of the testator and the 
vesting of the legacy. 

The clear produce of it forms part of the residue of the testator’s 
estate. 

Illustrations, 

(a). A bequeaths his flock of sheep to B. Between the death of A and doli- 
very by his executor the sheep are shorn, or some of the ewes produce lambs. The 
wool and lambs are the*property of B. 

{h), A bequeaths his Govefnment-securities to B, but postpones the delivery 
of them till the death of C. The interest which falls due between tlie death of A 
and the death of C belongs to B, and must, unless he is a minor, be paid to him 
as it is received. 

(c). The testator bequeaths all his four per cent. Government promissory 
notes to A when he shall complete the i age of 18. A, if he complete that age, is 
entitled to receive the notes, but the interest which accrues in respect of them, between 
the testator’s death and A’s completing 18, forms part of the residue. 

Ro iduary legatee’s title 129.^ The legatee under a general residuary be- 
to produce of residuary quest is entitled to the produce of the residuary 
fund from the testator’s death. 

Exception , — A general residuary bequest contingent in its terms does 
not comprise the income which may accrue upon the fund bequeathed be- 
tween the death of the testator and the vesting of the legacy. 

Such income goes as undisposed of. 

Illustrations, 

(а) . The testator bequeaths the residue of his property to A, a minor, to be 
paid to him when he shall complete the age of 18. The income from the testator’s 
death belongs to A. 

(б) . The testator bequeaths the residue of his property to A when he shall 
complete the age of 18. A, if he complete that age, is entitled to receive the 
residue. The income which has accnied in respect of it since the testator's death 
goes as undisposed of. 
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Interest when no time 1^0. Where no time has been fixed for the pay- 
fixed for payment of gene- ment of a general legacy, interest begins to run from 
ral legacy, expiration of one year from the testator’s death. 

Exceptions. — (1). Where the legacy is bequeathed in satisfaction of 
a debt, interest runs from the death of the testator. 


(2) . Where the testator was a parent or a more remote ancestor of 
the legatee, or has put himself in the place of a parent of the legatee, 
the legacy shall bear interest from the death of the testator. 

(3) . Where a sum is bequeathed to a minor with a direction to nay for 
his maintenance out of it, interest is payable from the death of the testator. 

131. Where a time has been fixed for the payment of a general legacy. 
Interest when time fixed, interest begins to rnn from the time so fixed. 

The interest up to such time forms part of the residue of the testator’s 
estate. 


Exceptions , — Where the testator was a parent or a more remote an- 
cestor of the legatee, or has put himself in the place of a parent of the 
legatee, and the legatee is a minor, the legacy shall bear interest from the 
death of the testator, unless a specific sum is given by the will for main- 
tenance, or unless the will contains a direction to the contraiy. 

^ ^ 132. The rate of interest shall be six per cent. 

Efte of interest. ‘ 

per annum. 


131. No interest 

No interest on arrears of 
annuity within first year 
after testator’s death. 


is payable on the arrears of an annuity whithin the 
first year from the death of the testator, although a 
period earlier than the expiration of that year may 
have been fixed by the will for making the first 


payment of the annuity. 


134. Where a sum of money is directed to be invested to produce an 
Interest on sum to be in- annuity, interest is payable on it from the death of 


vested to produce annuity, the testator. 


CHAPTER XII, 


Of the Refunding of Legacies. 

135. An executor who has paid a legacy under the order of a Judge, 

is entitled to call^upon the legatee to refund in the 

n.uiorX’lgelorder^ ’’ proving insufficient to pay all 

the legacies. 

136. When an executor has voluntarily paid a legacy he cannot call 
No refund if paid vo- upon a legatee to refund in the event of the assets 

luntarily. pioving insufficient to pay all the legacies. 

137. When the time prescribed by the will for the ''performance of* a 

, , , , ^ condition has elapsed, without the condition having 

comes due on performance ' been performed, and the executor has thereupon, 
of condition within further without fraud, distributed the assets; in such case, 
time allowed. if further lime has, under the second clause of this 

section, been allowed for the performance of the condition, and the condition 
has been pei formed accordingly, the legacy cannot be claimed from the exe- 
cutor, but those to whom he has paid it are liable to refund the amouuU 
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Where the will requires an act to be performed by the legatee within a 
specified time> eitther as a condition to be fulfilled before the legacy is enjoy- 
ed, or as a condition upon the non-fulfilment of which the subject-matter 
of the bequest is to go over to anothei person, or the bequest is to cease to 
have effect, the act must be performed within the time specified, unless the 
performance of it be prevented by fraud, in which case such further time 
shall be allowed as is requisite to make up for the delay caused by such 
fraud. 

138. When the executor has paid away the assets in legacies, and 
When each lejrakee com- is aftervvards obliged to discharge a debt of 
pcllable to refund iu pro- which he had no previous notice, he is entitled to 
portion. ijpon ^ach legatee to refund iu proportion. 


Distribution of assets. 


139. Where an executor or administrator has given such notices as 
the High Court may, by any general rule to be 
made from time to time, prescribed, for creditors 
others to send in to him their claims against the estate of the deceased, 
he shall, at the expiration of the time therein named for sending in claims, 
be at liberty to distribute the assets, or afiy part thereof, in discharge of 
such lawful claims as he knows of, and shall not be liable for the assets so 
distributed to any person of whose claim he has not had notice at the time 
of such distribution : 


but nothing herein contained shall prejudice the right of any creditor 
'Creditor may follow as- pr claimant to follow the assets, or any part thereof, 
sets. in the hands of the persons who may have received 

the same respectively. 


140. A creditor who has hot received payment of his debt may call 

upon a legatee who has received payment of his 
le^tec'to^reTu^od.^^ legacy to refund, wbethefr the assets of the testator’s 

estate were or were not sufficient at the time of his 
death to pay both debts and legacies, and whether the payment of the 
legacy by the executor was voluntary or not. 

141. If the assets were sufficient to satisfy all the legacies at the time 

_ f . „ . .... of the testator’s death, a legatee who has not re- 

fied or compelled to re- ceived payment of his legacy, or who has been 
fund under section 140, compelled to refund under the last preceding sec- 
fuSTi rS^nd^ tion, cannotr oblige one who has received payment 

in full to refund, whether the legacy were paid to 
him with or without suit, although the assets have subsequently become 
deficient by the wasting of the executor. 

142. If the assets were not sufficient to satisfy all the legacies at 

When unsatisfied lega- ®f testator’s death, a legatee who has 

tee must first proceed not received payment o f his legacy must, before he 
against executor, if solvent, ^^n call on a satisfied legatee, to refund, first pro- 
ceed against the executor if he is solvent ; but if the executor is insolvent 
or notjiable to pay, the unsatisfied legatee can oblige each satisfied legatee 
to refund iu proportion. 


143. The refunding of one legatee to another shall not exceed the 
sum by which the satisfied legacy ought to have 
on«*^te^to™no“hSf reduced if the estate had been properly ad- 

ministered. 
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Illustration, 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to D. 
The^assets are only 1,200 rupees, and if properly administered would give 200 rupees 
to B, 400 rupees to C, and 600 rupees to D. C and D have been paid their legacies 
in full, leaving nothing to B. B can oblige C to refund 80 rupees, and D to refund 
120 rupees. 

. Refunding to be without . The refunding shall ii} all cases be without 

interest. interest. 

145. The surplus or residue of the deceased’s propert}^ after pay- 
Residur after usual pay- ment of debts and legacies, shall be paid to the 
ments to be paid to resi- residuary legatee when any has been appointed by 
duary legatee. the v ill. ^ 

*“145A. Where a person not having his domicile in British India 
has died leaving assets both in British India and in the country in 
which he had his domicile at the time of his death, and there Lave been a 
grant of probate or letters of administration in British India with respect 
to assets there and a grant of administration in the country of domicile 
with respect to the assess in that country, the executor or administrator, as 
the case may be, in British India, after having given rnch notices as are 
rrentioned in section 139 and after having discharged, at the expirjition of 
the time therein named, such lawful claims as he knows of, may, nistead 
of himself distributing any surplus or residue of the deceased’s property to 
persons residing out of British India who are entitled thereto, transfer, with 
tlie consent of the executor or administrator, as the case may be, in the 
country of domicile, the surplus or residue to J^im for distribution to those 
persons.’* 


CHAPTER XIIL 


Of the Liability of an Executor or Administrator for Devastation 

146. When an executor or Administrator misapplies the estate of 
Liability of executor or deceased, or suDjects it to loss or damage, he is 

adrniuistrator for devasta- liable to make good the I 09 S or damage so occa- 
^ sioned. 

Illustrations. 


(a.) The executor pays out of the estate an unfounded claim. He is liable to 
make good the loss caused by the payment. 

(h.) The deceased had a valuable lease renewable by notice, which the executor 
neglects to give at the proper time. The executor is liable to make good the loss 
caused by the neglect. 

(c.) The deceased had a lease of less value than the rent payable for it, but 
terminable on notice at a particular time. The executor neglects to give the notice. 
He is liable to make good the loss. 

147. When an executor or administrator occasions a loss to the estate 
^ , . . . . neglecting to get in any part of the pro- 

parto”pripcrty.®* “ deceased, he is liable to make good 

the amount. 


Illustrations. 

(a.) The executor absolutely releases a debt due to the deceased from a solvent 
person, or compounds with a debtor who is able to pay in full. The executor is liable 
to make good the amount so lost. 


Act H of 1890, 



818 


THE PROBATE AND ADMINISTRATION ACT. [Act V. 


(6.) The executor neglects to sue for a debt' till the debtor is able to plead tlie 
Act tor the limitation of suits, and the debt is thereby lost to the estate. The 
executor is liable to make good the amount of the debt. 


CHAPTER XIV. 


Miscellaneous. 


Provisions applied to 148. In Chapters VIII, IX, X and XII of this 
aumiuistraior with will Act the provisions as to an exeoiuor t>hah apply also 
annexed. to administrator with the will annexed. 

Salving clause. 149. Nothing herein contained shall — 

(a) validate any testamentary disposition which w^onld otherwise .have 
been invalid ; 

(&) invalidate any such disposition which would otherwise have been 
valid ; 

(c) depriverany person of any right of maintenance to which he would 
otherwise have been entitled ; or 

(d) affect the rights, duties and privileges of the administrator General 
of Bengal, Madras or Bombay. 


150. No proceedings tffohtami probate of a will^ or letters of admi?iis- 
tration to the estate, of any Hindu, Muhammadan, 
Buddhist or person exempted under section 882 of 
the Indian Succession Act^ 1865, shall be instituted 
in any Court in British India except under this 
Acr, 


Probate amt adminiatra- 
tion in case of persons ex- 
empted from Succession 
Act, .to be granted only 
under this Act. 


151. Repealed hy Act VII of 1889, 

152. The grant of probate or letters of admini.stration under this Act 

• in respect of anv property shall be deemed to super- 
minXatioa^to’^supersede any certificate' previously .granted in respect 

certificate under Act of the Same property under the said Act No. XXVII 
XXVI 1 of 1860 or Bombay or Bonibav Regulation No. VIII of 1827 ; 

Besolution o 182 . when, at the time of the grant of such probate 

or letters, any suit or other proceeding instituted by^the holder of such certi- 
ficate regarding such property is ponding, the person to whom such grant is 
made shall, on auplying to the Court in which such vsuit or proceeding is 
pending, be entitled to take the place of such holder in such suit or 
proceeding : 

Provided that, when any certificate is superseded under this section, 
all peyrnenrs made to the holdar of such certificate in ignorance of such 
supersession shall be held good against claims under the probate or letters 
of administration. • 


153. Repealed by Act VII of 1889. 

Amendment of Hindu . amendments shall be made 

Wilia Act. IQ the Hindu Wills Act, 1870 (namely) : — 

fa.) For the portion of section two commencing with the words sections 
one hundred and seventy-nine” and ending with the words ‘‘ administrator 
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'with the will annexed/* the words “and section one hundred and eighty- 
seven’* shall be substituted. 

(h). The third clause of section three and last clause of section six 
shall be repealed. 

(c). In section six, for the words “one hundred and three and one 
hundred and eighty-two** the words “and one hundired and three” shall be 
substituted. 

155. All grants of probate of the will, or letters of administration to 
Validation of grants of the estate, of any deceased Hindu, Mahamrnadan or 

probate and administration Buddhist, or any person exempted under section 
made in British Burma. 332 of the Indian Succession Act, 1865, which 
before this Act comes into force have been made in British Burma, shall, 
whenever such grant would have been lawful if this Act had been in force, 
be deemed to have been made in accordance with law. 

156. In the second schedule to the Indian Limitation Act, 1877, 
Am?‘ndment of Act XV No. 43, after the figures ‘"32],” the following shall 

1^77. be inserted, namely — “or under the Probate and 

Administrati^ a Act, 1881, section 139 or 140.” 

#“157. (1) When a grant of probate or letters of administration is 

Surrender or revoked revoked or annulled under this Act, the person to 
probate or b.. Iters of admi- whom the grant was made shall forthwith deliver 
nistiation. probate or letters to the Court which made 

the grant. 

“ (2) If such person wilfully and without sufficient cause omits so to 
deliver up the probate or letters, he shall be punished with fine which 
may extend to one thousand rupees, or with imprisonment w^hich may 
extend to three months, or with both.*' 

*19. Notwithstanding anything in section 90 of the Probate and 
Vahdation of acts under Administration Act, 1»81, a disposal of property 
grants of administration by an executor or administrator who w'as appointed 
already made. before the commencement of this Act, and to wnoin 

the provisions of that section were applicable, shall not be void by reason 
only that the consent of the Court to the disposal of the property was not 
obtained. 


* Act VI of 1889. 
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“ Government.’’ 


Eeferences 

Acts, 


in previous 


And in any part of British India in which this Code operates, Govern- 
ment” includes the Govern men t of India as well as 
the Local Government. 

3. The enactments specified in the first schedule hereto annexed are 
hereby repealed to the extent mentioned in the 

nactment repea e . third column thereof. But all notifications pub- 
lished, declarations and rules made, places appointed, agreements filed, 
scales prescribed and forms framed under any such enactment, sl»all, so far 
as they are consistent with this Code, be deemed to be respectively pub- 
lished, made, appointed, filed, prescribed and framed hereunder. 

And when in any Act, regulation and notification passed or issued prior 
to the day on which this Code comes into ''orce, 
reference is made to Act No. VIII of 1859, Act 
No. XXIII of 1S61, or the ‘Code of Civil Proce- 
dure,’ or to Act No. X of 1877, or to any other Act hereby repealed, such 
reference shall, so far as may be practicable, be read as applying to this 
Code or the corresponding part thereof. 

Save as provided by section 99A, nothing herein contained shall affecti 
Savini? ^Of procedure in any proceedings prior to decree in any suit institu- 
suit insUt'uted before 1st ted or appeal presented before the Ist day of June, 
June 1882. 1882, or any proceedings after deciee that may have 

been commenced and were still pending at that date. 

Every appeal pending on the twenty-ninth day of July, 1879, which 
would have lain if this Code had been in force on 
Juty^i879 the date of its presentation, shall be heard and 

determined as if this Code had been in force on 
such date ; and every order passed before the same day, purporting to trans- 
fer a case to a Collector under Act X of 1877, section 320, and every notifi- 
cation published before the same day, purporting to be issued under Act 
No. X of 1877, ^section 360, shall be deemed to have been lespectively 
passed and issued in accordance with law. 

Saving of' ceitain Acts 4, Save as provided in the second paragraph of 

affectiiig CenPal section 3, nothing herein contained shall be deemed 

ces, liurma, runjab ana pp , # n ^ i x 

Oudh. to anect the following eaucimeuts f^nameiy) ; — 

Tlie Central Provinces Courts Act, 18G5 : 

The Burma Courts Act, 1875 : 

The Punjab Courts Act, 1877 : 

The Oudh Civil Courts Act, 1879 : 

or any law heretofore or hereafter passed under the Indian Councils Act, 18C1, 
by a Governor or a Lieutenant-Governor in Council, prescribing a special procedure 
ior suits between landlords and their tenants or agents, 

or any law heretofore or hereafter passed under the Indian Councils Act, 18C1, 
by a Governor or a Lieutenant-Governor in Council, providing for the partition of 
immoveable property. 

And where under any of the said Acts concurrent civil jurisdiction is given to 
the Commissioner and the Deputy Commissioner, the Local Government may declare 
wliich of such officers shall for tlie purposes of this Code be deemed to be the 
District Court. 


4A. 

Power 

Code in its application to 
lievenue Courts. 


^ (1.) Where any Revenue Courts are governed by the provisions 

to modify the Code of Civil Porcedure in those matters 

of procedure upon which any special enactment 
applicable to them is silent, the Local Government 


» Act VII of im 
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with tho previous sanction of the Governor General in Council, may, by 
iiotifioaiion ill the official Gazette, declare that any portions of thoFc* pro- 
visions shall not apply to those Courts, or shall only apply to them with 
such modifications as the Local Government, with the sanction aforesaid, 
may prescribe. 

(2.) ‘Revenue Court* in sub-section (1) means a Court havinfr juiis- 
dictioii urubr any local law to enrertain suite relating to the rout, rHvei*ne 
or profits of lanj^^sod for agricultural purposes, but does not mcliule a 
Civil Couit having onginal jurisdiction under tliis Code to try such suits 
as being suits of a civil nature of which its cognizance is not barreii liy any 
enactment for the lime being in force. 


5. The chapters and sections of this Code specified in the second 
Section extondiiu^ to schedule hereto annexed extend (so far as they are 
Provincial Small Cause apnlicable) to Courts of Small Causes constituted 
under Act No. XI of 18G5, and to all other Courts 
(other than the ‘C<nirts of Small Causes in the towns of Calcutta, Madras 
and Bombay) exercising the juiisdiction of a Court of Small Cdus^.s. 
The other chapters and sections of this Code do not extend to such 
Couits. 

Saving of jun.^dictioii-fif 0. Nothing in this Code affects the jurisdiction 
proccduie— Or procedure — 


fr) of Village Mnnsifs 
find Village i'anchayais in 
liladras ; 


* («0t 

(i-ot 

(c) of Village Munsifs or Village Parichsyats 
under the pionsious of the Madras Code; 


(ff) of Recorder of Ran- 
goon sitting us insolvent 
Court, 


(cT) of the Recorder of Rangoon sitting as an 
Insolvent Couit in Rangoon, Maulrnain, Akyab or 
Eassein, 


or shall operate to give any Court jurisdiction over suits of which tl e 
amount or value of the subjoct-mutier exceeds the pecuniary limits (if any) 
of its ordinary jurisdiction. 

7. With respect to 

(а) the jurisdiction exorcised by certain jagfrdars and other authorities 

Invested with powers under the provisions ol 
W Regulation XIII of 1830 and Act XV of 1840 
in the cases therein mentioned; and 

(б) cases of the nature defined in the enactments specified in the third 
Echedule hereto annexed, 

the procedure in such cases and in the appeals to the civil Courts allow- 
ed therein, shall be according to the rules laid down in this Code, except 
■where those rules are inconsistent with any specified provisions contained in 
the enactments mentioned or referred to in this section. 


• Repealed by Act YHf. of 18S7. 
t Act XIII of 1889, 
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ACT NO. Vll OF 1870. 

(^Recaved the assent of the Governor General on the 11th march 1870.) 


CHAPTER I. 
Preliminary. 


Snort title. 
Extent of Act. 


1. This Act may be called The Court Fees 
Act, 1870". 

It extends to the whole of British India • 


.. i. r A 4 - -A.nd it shall come into force on the first day of 

Commencement of Act. . 

April 1870. 

2. On aud after that day, the enactments mentioned in the first part of 

Itepoii! OC euactocuu f Schedule hereto annex^ shall be wholly 

lepeal u, and the enactments mentioned in the second 
part of tlio same schedule shall be repealed to the extent specified therein. 


CHATTER IL 

Fees in the High Courts and in the Courts of Small Causes at the Presi- 
dency Towns. 

3. The fees payable for the time being to the Clerks and offiers (other 
Levy of fees in Hfeh than the sheriffs and attorneys) of the High Courts 
Courts on their original established by Letters Patent, by virtue of the power 
conferred by Siatute twenty-fourth and twenty-fifth 
of Victoria, Chapter one hundred and four, section fifteen, 

or chargeable in each of such Courts under No. eleven of the first, and 
Nos. seven, twelve, fourteen,* twenty and twenty-one of the second, schedule 
to this Act annexed j 

and the fees for the time being chargeable in the Courts of Small 
Levy of fees in Presi- Causes at the Piesideucy Towns aud their several 
dcncy Small Cause Courts. Offices ; 

shall be collected in manner hereinafter appearing^ 

4*. No document»of any of the kinds specified in the first or second 
Fees on documents filed, schedule to this Act annexed, as chargeable ’with 
&c., in High Courts in their fees, shall be filed, exhibited or recorded in, or shall 
extraordinary jurisdiction. received or furnished by, any of the said High 

Courts in any case coming before such Court in the exercise of its extraor- 
dinary original civil jurisdiction ; • 


Act XII of isyi. 
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or in the exercise of its extraordinary original criminal jurisdiction ; 

or in the exercise of its jurisdiction as regards appeals from the judg- 
In their appellate juiiB- ment of two or more Judges of the said Court, or of 
diction. a Division Court ; 

or in the exercise of jurisdiction as regards appeals from the Couits 
subject to its suprintendence ; 

As Courts of reference the exercise of its jurisdiction as a Court of 

and revision. reference or revision ; 

unless in respect of such document there be paid a fee of an amount 
not less than that indicated by either of the said schedules as the proper fee 
for such document. 

5. When any difference arises between the officer whose duty it is to 
Procedure in case of diff- that any fee is paid under this chapter and any 

creuce as to necessity or suitor or attorney, as to the necessity of paying a fee 
amount of fee. amount thereof, the question shall, when the 

difference arises in any of the said High Courts, be referred to the taxing- 
officer, whose decision thereon shall be final, except when the que stion is, in 
his opinion, one of general importance, in which case he shall refer it to the 
final decision of the Chief Justice of such High Court or of such Judge of 
the High Court as the Chief Jusdee shall appoint either generally or special- 
ly in this behalf. 

When any such differ' nc«5 arises in any of the said Courts of Small 
Causes, the question shall be referred to the CUrk of the Court, whose deci- 
sion thereon shall be final, except when the question is, in Ins opinion, one 
of general importance, in which case he shall refer it to the final decision of 
the First Judge of such Cuurt. 

The Chief Justice shall declare who shall be taxing-officer within the 
meaning of the first paragraph of this seciion. 


CHAPTER III. 

Fees in other Courts and in Public Offices : 

6. Except in the Courts hereinbefore mentioned, no document of any 
Fees on documents filed, of the kinds specified as chargeable in the first or 
&<; , in mofuasil Courts or in second schedule to this Act annexed shall be filed, 
pub lic ofiaces. exhibited or lecotded in any Court of Justice, or 

shall be received or furnished by any public officer, unless in respect of such 
document there be paid a fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such document. 

Computation of fees pay- 7. The amount of fee payable under this Act in 
able in certain suits. the suits next hereinafter mentioned shall be compu- 

ted as follows : — 

I. In suits for money (including suits for damages or compensation, or 

For money : arrears of maintenance, of annuities or of other 

sums payable periodically) — according to the amount claimed : 

II. In suits for maintenance and annuities or other sums payable peri- 
For maintenance and odically— according to the value of the subject-matter 

annuiiiee : of the suit, and such value shall be deemed to be ten 

times the amount claimed to be pa} able for one year: 
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For other moveable pro- 
perty having a market- 
value : 


IV. In suits — 


III. In suits for moveable property other than 
money, where the subject-matter has a market-value 
according to such value at the date of presenting 
the plaint : 


For moveable property of 
no market-value 


(a) for moveable property where the subject- 
has no market-value, as for instance, in the 
case of documents relating to title, 

shire hrjoin?-famS*’pro° to share in any property 

perty : cn the ground that it is joint-family property, 

For declaratory decree (c) to obtain a declaratory decree or order, where 
and coiifeequcntial relief consequential relief is prayed, 

loi an injunction. obtain an injunction, 

Foi easements. ^ right to some benefit (not herein other- 

wise provided for) to arise out of land, and 

For accounts : accounts— 

according to the amonnt at which the relief sought is valued in the plaint 
or memorandum of appeal. 

In nil such suits the plaintiff shall state the at which he values 

the relief sought,* 

For popse'^^ion’ of :.land, V. In suits for the possession of land, houses 
houses and gardens : and gardens — according to the value of the subject- 

matter ; and such value shall be deemed to be — 


where the subject-matter is land, and — 

(a) where the land forms an entire estate, or a definite share of an 
estate, paying annual revenue to Government, 

or forms part of scuh an estate and is lecorded in the Collector's register 
as separately assessed with such revenue, 

and such revenue is permanently settled — 
ten times the revenue so payable : 

(b) where the land forms an entire estate, or a definite share of an 
estate, paying annual revenue to Government, or forms part of such estate, 
and is recorded as aforesaid ; 

and such revnue is settled, but not permanently — 
five times the revenue so payable : 

(c) where the land pays no such revenue, or has been partially exempted 
from such payment, or is charged wiih any fixed payment in lieu of such 
revenue, 

and nett profits have arisen fiom the land during the year next before 
the date of presenting the v)laint — 

fifteen times such nett profits : ,, 

but where no such nett profits have arisen therefrom — the amount 
at which the Courl} shall estimate the land with refeience to the value o£ 
similar land in the neighbourhood : 

( d) where the land forms part of an estate paying revenue to Govern- 
ment, but is not a definite share of such estate and is not separately assessed 
as above mentioned — the market-value of the land : 


Act XII. of 1881. 
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Proviso as to .Bombay Provided that, in the territories subject to the 
Presidency. Governor of Bombay in Council, the value of the 

land shall be deemed to be — 

(1) where the land is held on settlement for a period nob exceedin<» 
thirty years and pays the full assessment to Government — a sum equal to 
five times the survey-assessment ; 

(2) where ’the land is held on a permanent settlement, or on a settle- 
ment for any period exceeding thirty years, and pays the full assessment to 
Government a sum equal to ten times the survey-assessnment ; and 

(3) where the whole or any part of the annual survey assessment is 
remitted — a sum computed under paragraph (1) or paragraph (2) of this 
proviso, as the case riay be, in addition to cen times the assessment, or the 
portion of assessment, so remitted : 

Explanation — The word ‘estate/ as used in this parn graph, menn« any 
landvsubject to the payment of revenue, for whieh the proprietor nr a arm r 
or ryot shall have executed a separate engagement to Gevornmen', or ’ a 
in the absence of^such engagement, shall have been separately asse-sed with 
revenue. 

{e) Where the subject-matter is a house or garden — according to the 
For houses and gardens : market-value of the house or garden : 

VI. In suits to enforce a right of pre-emption according to the valno 
To enforce a right of (computed io accordance with paragraph V. of this 
pre-emption . section) of the land, house or garden in respect of 

which the right is claimed : 

VIL In suits for the interest of an assignee of land revenue — fifteen 
For interest of assignee times his nett profits as such for the year next before 
of land-ievenuc : the date of presenting the plaint : 

VIIL In suits to set aside an attachment of land or of fin interest in 
To set aside an attach- or revenue — according to the amount for which 

"lent : the land or interest was attached : 

Provided that, where such amount exceeds the value of the land or in- 
terest, the amount of fee shall be computed as if the suit were for the poss- 
ession of such land or interest : 

Toiedccm- IX. In suits against a mortgage for the recovery 

of the property mortgaged, 

To foreclose ; -Tod in suits by a mortgagee to foreclose the 

mor^ gage, 

or, ^Yhere trie mortgage is mad^ by conditional sale, to have the sale 
declured absolute : 

According to the principal money expressed to be secured by the instru- 
m nt of mortgage : 

For specific pcjfnrmance. X. In suits f sp.r’fic performance 

(а) of a contract of sale — acci'vdin., the amount of the consideration : 

(б) of a contract of mortgage according to the*arnouut agreed to be 
secured : 

({?) of a contract of lease according to the aggregate amount of the 
fine or premium (if any) and of the rent agreed to be paid during the first 
year of the term. 

of an a\Yvard — according to the amount or value of the property 
ia dispute : 
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Between landlord Jan d XL In the following suits between landlord and 

tenant. tenant : — 


(a) for the delivery by a tenant of the counterpart of a lease, 

(d) to enhance the rent of a tenant having a right of occupancy, 
f c) for the delivery by a landlord of a lease, 

(d) to contest a notice of ejectment, 

(^) to recover the occupancy of land from which a tenant has been 
illegally ejected by the landlord, and 

(f) for abatement of rent : — 

according to the .mount of the rent of the land to which the suit 
refers, payable for the year next before the date of presenting the plaint. 

8. The amount of fee payable under this Act on a memorandum of 
Fee on memorandum of appeal against an order relating fo compensation 

fippc'ii agrainst order rela- under any Act for the time being in force for the 
ting to compensation. acquisition of land for public purposes, shall be com- 

puted according to the difference between the amount awarded and the 
amount claimed by the appellant. 

9. If the Court sees reason to think that the annual nett profits or the 
Power to ascertain nett market- value of any such land, house or garden as 

profits or market-value. is mentioned in section seven, paragraphs five and 
six, have or has been wrongly estimated, the Court may, for the purpose of 
computing the fee payable in any suit therein mentioned, issue a commission 
to any proper person directing him to make such local or other investigation 
as may he necessary, and to report thereon to the Court. 

10. I, If in the result of any such inve'^tig'i»'’o»^ the Con ’t finds that 

Procedure where nett ’he nett profits or market-value ur has been 

profits or market-value w»origly estimatf d. the Court, if 'Jo estimation 
wrongly estimated, excessive, may in its r- ftih 1 

the excess paid as such >e : but il »he esrirnirion has j-en it.: atfieieni , the 
Court shall r^ quire tne p-nintiff to pay so much fiddit'ci, 1 a- won d have 
been pavahle had the san inaiket-value or nett piofit^s right'y est jiuai cj, 

IL In such tas( ti.* suit shall be stayed until rb.; 'i'*uiiional fee k- ' ;id. 
If the additional fee s n<'* paid within such time as the Court ^ball fix, 
the suit shall he dismissed : 

III.* Repealed hy Act XII of 1891, 


11. In suits fur mesi e profits or for immoveable property and mesne 
Procedure in suits for pmfits, or for an account, if the profits or amount 
mesne profits or account decreed are or is in excess of the pr«^fit.^ * laimed 
v\hen amount decreed ex- qj, amount at which the plaintiff valued the relief 
ccec ft amount c aime . sought, the decree shall iiot he executed until the 

diffrence between tiie fe^ actually paid and the fee which would have been 
payable had ihe suit comnri.'jed the whole of the profits or amount so decreed 
thall have been paid^to the proper officer. 


Where the amount of mesne profits is left to he ascertained in the 
course of the execution of the decree, if the profits so ascertained exceed the 
profits claimed, the further execution of the decree shall be stayed until the 
difference between the fee actually paid and the fee which would have been 
payable had the suit comprised the whole of the profits so asertained is 


♦ Act XII of 1891. 
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paid. If the addiiional fee is nob paid withia such time as the Court shall 
fiXj the suit shall be dismissed. 

12. I. Every question relating to valuarinn for the purpose of deter- 
"De-'i ion of questions as* mining the amount of any fee chargeable under this 

to valuatian. chapter on a plaint of memorandum of appeal, shall 

bt‘ derided by the Court in which such plaint or memotandum, as the case 
may be, is filed, and such decision shall be final as between the parties to 
the suit : 

11. But whenever any such suit con>es before a Court of appeal, refer- 
ence or revision, if such Court considers th^it tiie said question ha*^ been wrong- 
ly decided, to the detriment of the levenue, ir shall require the partv by whom 
such fee has been fiaid to pay so much a iditjonal fee as would have been 
payable had the question been lightly decided, and the provisions of SLction 
ten, paragraph 2, shall appl 3 \ 

13. If an appeal or plaint, which has been rejected by the lower Court 
Refund of fee paid on Oil any of the grounds mentioned in tile Code of 

memoraTiduin of appeal. (fivil Proceduie, is oiderrd to be received, or if a 
suit is remanded in appeal, on any of the grounds mentioned in section three 
hundred ar)d fifty-one of the same Code, for a seo«»nd decision by the lower 
Court, the Appellate Court shall grant io the app- llant a certificate, antho- 
riz ne him to receive back from the Collect r the full ain' unt of fee paid on 
the m - raorandum of appeal : 

Provided that, if, in the case of a remi : \\ al 'ho order of r^'inniid 
pliad -ot cover the whole of the siihject-mii *■. ot ' suit, the ceitificate so 
gr in*ed sha,l] n r antliorize the appellant > ^e^i' mo e t urn -^o much 

fee as would have been originally payable ( ■ ' nr oarts of such sub- 
ject-matter in respect whereof the suit has . c. n renuinded. 

14. Where an application for a review of judgment is presented on or 
Refund of feo on anpli- after the ninetieth day from the date of the decree, 

cation for review* of judi'e- the Court, unless th*^ delay was caused by the appli- 
cant's lach^-s, may in its discretion, grant him a certi- 
ficate authorizing him to receive back from tiie Collector so much of the fee 
paid on the a; 'plication as exceeds the fee which would have been payable 
had it been presented before such day. 

15. Whf^re an application for a review of judgment is admitted, and 
RcfniKl wliere Court re- ^^here, oti the iv -hearing, the Court reverses or 

versos or modifi(3.s its former modifies ifs forme’' (iec:dv/n ti i he ground of mistake 
demsion on giouud of mis- applic-o t , shall oe entitled to a 

certificate from the Court authorizing him to receive 
back from the Collector so much of the fee lid on tio^ '^apr>lication as exceeds 
the foe payable on any other application to such Court under the second 
Bcntdnie to this Act, number one, clause (6j or clause {d). 

But nothing in the former part of this section shall entitle the appli- 
cant to such certificate where the reversal or modification is due, wholly or 
in part, to fresh evidence which might have been produced at the original 
hearing, 

16 . When any appeal is presented to a Civil Court, not against the 
Additional fee where res- "’hole of a decision, but only against so much 

pondent takes objection to thereof as relates to a portion of the subject-matter 
niiappealed part of decree, the suit, and on the hearing of such appeal, the 


Act XX. of 1870, 
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respondent takes, under section three hundred aijd forty-eight of the Code 
of Civil Procedure, an objection to any part of the said decision other 
than the part appealed against, the Court shall not hear such objection until 
the respondent shall have paid the additional fee vvhich would have been 
payable had rhe appeal com^ risHd the part of the decision so objected to. 


17. Where 

Multifarious suits. 


a suit ernnr iCC' two or more distinct subject^ the plaint 
nr ineini»»andum of appeal shall be chargeable with 

which the plaints 


the aggregate amount of the fees to 


or memoranda of appeal in suits embracing separately each of such subjects 
would be liable under this Act. 


Nothing in the former part of this section shall be deemed to nfFect 
the power conferred by C de f Civil Procedure, section nine. 

18. When the first • i o* ly examination of a person who complams - 
Written examinations of the • t. nce of wrongful Confinement, or or >\rong- 
coniplainants. ful r, s r, or of any offence other than an efifence 

for which police officers nr a rrost whithout a warrant, and who has not 
already pi’t-sem ed a fietiir.n o « ich a fee has been levied under this Act, 

IS reduced to writing node, .le provisions of the Code of Cr‘minal Proc-- 
dure the cornplairianr bliaU {lay a fee of eight annas, unless the Court thinks 
fit^tojemit such payment. 

Exemption of certain 19. Nothing contained in this Act shall render 
documents. the folltwing documents chargeable with any fee : — 

I. Power-of-atrorney to institute or defend a suit when executed by an 
officer, wairani-ufficer, non-commissioned officer^ or private of Her Majesty’s 
army not in civil employment. 

II. Repealed by Act XII of ISO L 

TIL Written statements called for by tho Court after the first hearing 
of a suit. 


IV. t Repealed by Act XIII of 188d. 

V. Plaints in suits tried by Village Munsifs in the Presidency of 
Fort St. George. 

VI. Pin in fs^ and processes in suits before Distnet Punchayats in same 
Presidency. 

VIL Plaints in suits before Collectors under Madras Regulation XII of 
1816. 

VIII. P.obaro ..r ci wil' tiers of ad minis tration^ and, save as rogcj- 1- 
deht^s and stcu it.v s, ia a c, r.ifiotte under Bombay Regulation VIII . r 1827. 
where the amount or value of the property in respect of which the p?ohre 
or letters or certificate shall be granted does not exceed one thousarid nmees. 

IX. Application or petition to a Collector or other Officer making a 
settlement of land revenue, or to a Board of Revenue, or a Commis-iun r o‘ 
Revenue, relaring to matters connected with the assessment of land, o^ .fio 
ascertaiument of rights thereto or interests therein, if presented previous to 
the final conformation of such settlement. * 


X. Application relating to a supply for irrigation of water tielonging 
to Government. 


* Act XII of 1891, 
t Act XIII of 1889. 
I Act Vlll of 1889. 
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XL Application for Ji^ave to extend cultivation, or to relinquish 'land, 
when presented to an oflScer of land-revemie by a person holding, under 
direct engagement with Government, land of whi^j:he revenue is settled, but 
not perIllanenlI 3 ^ 

XII. Application for service of notice of relinquishment of land or of 
enhancement of rent. 

XIII. AVritfen authority to an agent to distress. 

XIV. First application (other than a petition containing a criminal 
charge or ioforination) for the summons of a witness or other person to attend 
either to give evidence or to produce a document or in respect of the produc- 
liiMi or filing of an exhibit not being an effidavit made for the immediate 
purpose of being produced in Court. 

XV. Bail-bonds in Criminal cases, recognizances to prosecute or give 
evidence, and lecogrnizances for personal appearance or otherwise. 

XVL Pet't’on, application, charge, or information respecting any office, 
when presented, made or laid to or before a Police Officer, or to or before the 
heads of villages or the village Police in the territories respectively subject 
to the Governors in Council of Madras and Bombay. 

XVII. Petition by a prisoner or other person in duress or under res- 
traint of any Court or its officers. 

XVIII. Complaint of a public servant (as defined in the Indian 
Penal Code), a municipal officer, or an officer or servant of Railvvay Com- 
pany. 

XIX. Application for permission to cub timber in Government 
forests, or otherwise relating to such forests. 

XX. Application for the payment of money due by Government to 
the applicant. 

XXI. Petition of appeal against the chaukidari assessment under 
Act No. XX of 1856, or against any municipal tax. 

XXII. Applications for compensation under any law for the time being 
in force relating to the acquisition of property for public purposes. 

XXIII. Petitions presented to the Special Commissioner appointed 
under Bengal Act No. II. of 1869 (to ascertain, regulate, and record 
certain tenures in Chota Nagpore), 

XXIV. Petitions under the fourteenth and fifteenth of Victoria, 
Chapter forty (An Act for marriges as India), section five, or under Act 
No. V. 1852, section nine. 


CHAPTER III A. 

Probates, Letters” of Administration and Certificates of Administration. 

19. A. Where any person on applying for the probate of a will 6r 
Belief where too high a letters of adminstration has estimated the property 
Court-fee has been paid of the deceased to be of greater value.than the same 

has afterwards proceed to be, and has consequently paid too high a Court- 
fee thereon, if within six months after the true value of the property has 
been ascertained, such person produces the probate or letters to the Chief 
Controlling Revenue Authority of the Province in which the probate or 
letters has or have been granted, 



THE COURT FEES ACT. 


S2d 


1S70.] 


and delivers tf> d 'oh Aa ijrity pa icu’a^ inventory and valuation of 
the property of the cle ^ veiitied y affiJav fc r)r affirmation, 

and if such Authoiitv is d that a gr eater fee was paid on the 

probate or letters thau the law required, 

the said Authority may— 

(а) caiicel the stamp on the probate or letters, if such stamp has not 
been already cancelled ; 

(б) substitute another stamp for denoting the CvUrt-fee which should 
have been paid thereon ; and 

(c) make an allowance for the difference between them as in the case 
of spoiled 8ta»nps, or repay the same in money, at his discretion. 

19 B. Wuenever it nov i to the -^at’sf iction of such Authority that 
Relief where debts due oxe^ut r or a-iministrator has paid debts due from 
from a deceased person, dei ea * d to such an amount as, being deducted 

have been ipaid out of his out ot h - a'oonnr or value of the estate, reduces 
the same ro a su n which, if it had been the whole 
gross amount or valuo o( ihe otate. wou d have occa'iioned a less Court-fee 
to be paid on tue probate (»r letter.'^ oP adinini^r ration granted in respect of 
such estate than has been actually paid tht-reon under this Act. 

Such Authority may return the difference, provided the same be claimed 
within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from the 
deceased have not been ascerraiue<l and paid, or his effects have not been 
recovered and made available, and m consequence thereof the executor or 
administrator is prevented from claim. ng the return of such difference within 
he said term of three years, the said Au .fiority may allow such further time 
or making the claim as may appear to be reasonable under the circums- 
tances. 

19 C. Whenever® a grant of prnb *N» or letters of administration has 
Relief in case of several been or is ina 1*^ U: r»^'*pect of the whole of the pro- 
grants. p©rty bfdorigin/ to an estate, and the full fee charge- 

able under this Act has been or is pai i nor on, no* fee shall be chargeable 
under the same Act when a like grant is inside lu resoect of the whole or any 
part of the same property belonging to the same estate ; 

Whenever such a grant has been or is made in respect of any property 
forming part of an estate, theam<»unt of fees than actually paid under this Act 
shall be deducted when a like grant is mad. in ivsp^ct property belonging 
to the same estate, identical with or including the property to which the 
former grant relates. 

19 jD. The probate of the will, or the letters of administration of the 
Probate declared valid effects, of any pers^>n deceased heretofoie or hereafter 
as to trust property though granted shall oe d-eme i valM and available by his 
not covered by Court-fee. executors or adndn^-tra’ors fi'r recovering, trans- 
fering or assigning i’ ’ n v able nroperty whereof or 

vvner / 0 fhed^^cei^rd wa o ' "t J enhe. wh-dly or partialy as 
a t’u-te ' otwiths ndin^^ t.: a ue f such property is not iu- 

,;i i * in (u - oouLi" r f - i * i’l s t-ct of which a Court-fee 

was d ^ sue prubat r *: { ; ' i is ra n. 


Act XU of 1891. 
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19 E, Where any person on applying for probate or letters of adminis- 
Proviaion for case where tration has estimated the estate of the deceased to bQ 
too low a Court-fee has of less value than the same has afterwards proved 
been paid on probates, &c, jjj consequence paid too low a 

Court-fee thereon, the Chief Controlling Revenue Authority of the Province 
in which the probate or letters has or have been granted, may, on the value 
of the estate of the deceased being verified by affidavit or affirmation, cause 
the probate or letters of administration to be duly stamped on payment of 
the full Court-fee which ought to have been originally naid thereon in res- 
pect of such value and of the further penalty, if toe probate or letters is or 
are produced within one year fromUhe date of the grant, of five times, or if 
it or thjy is or are produced after one year from such date, of twenty times, 
such proper Court-fee, without any deducuun of the Court-fee origi* a'ly 
paid on such probate or letters : 

Provided that, if the application be nude witrnii six months after the 
ascertainment of the true value of the es^a^e snd the discovery tha? too 
low a Court-fee was at first paid on the proha^o or leiteis, and if the s.^id 
Authority is satisfied that such fee was paid in consequence of a mistake or 
of its not being konwn at the time thar 8(^03 particular prirt of rhe estate 
belonged to the deceased, and without any inrenuon of f«au:i Oi t> delay the 
payment of the proper Court-fee, the sai l Au horiry mny rem^t the said 
penalty, and cause the probate or letters to be duly stamped on payment 
only of the sum wanting to make up the fee which should have been ac first 
paid thereon. 

19 F. In case of letters of administration on which too low a Onurt-fee has 
. been paid at first, th^ sai<". Authoriry shall not cause 

proper security before let- the same to be duly stamped in manner aforesaid until 
ters stamped under section the Administrator has given such security to i he 
Court by which the letters of administration have 
been granted as ought by law to have been given on the granting thereof 
in case the full value of the estate of the decea.>ed had been then ascertained. 


19 G. Wherp too low a Court-fee has been paid on any probate or 
Executors &c., not paying letters of admin sr ration in consequence of any 
full Court-fee on probates, mistake, or of its not being known at the time that 

duirvery" of “under particular part of the estate belonged to the 

ment. deceased, if any executor or administrator — acting 

under such probate or letters does not, wiihin six months'*^ after the discovery 
of the mistake or of any effects not known at the tim ‘ to have belonged to the 
deceased, apply to the said Authority and pay what is wanting to make up 
the Court-fee which ought to have been paid at first on such probate or 
letters, be shall forfeit the sum of one thousand rupees and also a further 
8um at the rate of ten rupees percent. On the amount of the sum wantmg 
io make up the proper Court-fee. 


19 H t(l)- Any penalty or forfeiture under section 19 Q or section 
^Becovermg of penalties 19 H of the Court-fees Act,^ 1870, uiay, on the 
and forfeitures under Act certificate of the Chief Controlling Revenue-anthori* 
VII, 1870. recovered from the executor or administrator 

as if it were an arrear of land-revenue by any Collector in any part of British 
India. 


•Act XII of 1891. 
t Act VI of 1889. 



1^70.] 


tHE COURT FEES ACT. 


831 


(2). Th^ Chief-Conbrolling Revenue-authority may remit the whole or 
any part of any such penalty or forfeiture, or any part of any further penal- 
ty payable under section 19 E of the said Act. 

^ Repealed hy Act VIII of 1890. 


CAAPTER IV. 

Process Fees. 

Rules as to costa of pro- 20. The High Court shall, as soon as may be, 
cesses. make rules as to the following matters — 

I. the fees chargeable for serving and executing processes issued by 
such Court in its appellate jurisdiction, and by the other Civil and Revenue 
Courts established within the local limits of such jurisdiction : 

II. the fees chargeable for serving and executing processes issued by 
the Criminal Courts established within such limits in the case of offences 
other than offences for which Police officers may arrest without a warrant ; 
and 

HI. the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of processes. 

The High Court may from time to time alter and add to the rules so 
made. 

All such rules, alterations and additions shall, after being cor firmed by 
Conarmation and pub- Local Government, and sanctioned by the 

lication of rules. Governor-General of India in Council, be published 

iu the local official Gazette, and shall thereupon have the force of law. 

Until such rules shall be so made and published, the fees now leviable 
for serving and executing processes shall continue to be levied, and shall be 
deemed to be fees leviable under this Act. 

21. ^ A table in the English and Vernacular languages, showing the fees 
Tables of process-fee^. chargeable for such service and execution, shaii be^ 
exposed to view in a conspicuous part of each Court. 

Number of peons in Dis- 22. Subject to rules to be made by the High 
trict and Subordinate Court and approved by the Local Government and 
the Governor General of India in Council, 

every District Judge and every Magistrate of a District shall fix, and 
may from time to time alter, the number of peons necessary to be eraplayt^d 
for the service and execution of processes issued out of his Court and each 
of the Courts subordinate thereto, 

and for the purposes of this section, every Court of Small Causes estub-„ 
Number of peo» in nw-. liahed under Act No. XI of 1865, (»o consolidate 
luesU Small Cause OourtB. and amend the law relating to Courts of Small Causes 
beyond the local limits of the ordinary original civil jurisdiction of the .High 
Cpur.ts of Judicature) shall be deemed to be subordibate to the Court of the 
District Judge; 


Act yill of 1890. ' 
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23. Subject to rules to be framed by the Chief Controlling Revenue 
Number of peons in Rc- Anthoritv and approved bv the Local Government 

venue Courts. and the Governor G-^neral of India in Council, every 

officer performing the fun t ons of a C 'Hector of a District shall fix, and 
may from time to time alter, the nn>iib r of peon» necessary to be employed 
for the service and execution of processes issued out of his Court or the 
Courts subordinate to him. 

24. * Repealed by Act XII of 1891. 


CHAPTER V. 

Op The Mode op Levying Fees. 

25. All fees referred to in section three or chargeable under this Act 
Collection of fees by shall be collected by stamps. 

sUmpa. 

26. The stamps used to denote anv fee chargeable under this Act 

qfawna'fA imorepsed, or adhesive as the Governor 

or adhe^ve. ' General of India in Council may, by notification in 

the Gazette of India, from time to time direct. 

be”“renewVBnJ* keeping . 27. The Local OoTprnment may, from time to 

accountaof stamps. time, make rnL*s for regulating — 

(a) the supply of stamps to be used under this Act, 

(b) the number of stamps to be used for denoting any fee chargeable 
under this Act, 

(c) the renewal of damaged or sp*» 1 d vt^mpQ, and 

(d) the keeping account;* of all stamps used undei' this Act : 

Provided that, in the case of stamp** used under section three in a High 
Court, such rules shall be made with the concunence of the Chief Justice 
of such Court. 

All such rules shall be published in the local Official Gazette, and shall 
thereupon have the force of law. 

28. No document which ought to starop under this Act shall 
Stamping documents in- be of --iny. v; li ft- , ttj’ ,ss uud tmtd it is properly 
advertently received. Siam, ed. 

But if any such document is th ug * m s ake o. n^t-rtence received, 
filed or used in any Court r e vi t ing operly stamped, the 
presiding Judge or the bend of e om. e, as I* case /nay be, or, in the 
case of a High Court, anv Ju ig uc • (Jon t, may, if he thinks fit, order 
that such document be stamped h he '<^ay 'lir^^cc. ; and on such document be- 
ing stamped accordingly, o -ame nd v ry proceed ng relative thereto 
shall be as valid as if it had h^en i* on riv s^ainp 'd in the first instance. 


•Act XII. of 1891. 
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29. Where any such document is amended in order merely to correct 
Amended document. ? “>8take and to make it confirm to the original 

intention of the parties, it shall not be necessary to 
impose a fresh stamp. 

30. No document requiring a stamp under this Act shall l>e filed or 

- ^ acted upon in any proceeding in any Court or 

ance a ion o a amp. office until the stamp has been cancelled* 

Such officer as the Court or the head of the office may from time to 
time appoint shall, on receiving any such document, forthwith effect such 
cancellation by punching out the figure head so as to leave the amount desig- 
nated on the stamp untouched, and the ^art removed by punching shall be 
burnt or otherwise destroyed. 


CHAPTER VI. 

Miscellaneous. 

31. I. Whenever an application or petition containing a complaint or 
Repayment of fees paid charge of an ofience, other than an offience for which 

on applications to CrimL Pollice Officers may arrest without warrant, is pre- 
nal Courts. sented to a Criminal Court, the Court, if it convict 

the accused persons, shall, in addition to the penalty imposed upon him, 
order him to repay to the complainant the fee paid on such application or 
petition. 

II. In the case m#»ntioned in section eighteen, the Court, if it convict 
the accused person, shall, in addition to the penalty imposed upon him, order 
him to repay to the complainant the fee, if any paid by the latter for the 
examination. 

III. When the complainant has paid fees for serving processes in 
either of the cases menticmed in the first and second paragraphs of this 
section, the Cmrt, if it convict the accused persoo, Shall, in addition to the 
penalty imposed upOn him, order him to repay such fees to the complainant. 

IV. All fees ordered to be repaid under this section may be recovered 
as if they were fines imposed by the Court. 

32. Repealed by Act XII of 1891, 

33. Whenever the filing or exhibition in a Criminal Court of a docu« 

Admiasion in Criminal in respect of which the proper fee hw nob 

casen of documenrs for ” aid IS, in the opinion ot the presiding Judge, 
which proper ha** not been ary to prevent a failure of justice, nothing 

c«M, ained in section four or section six shall be 
deemed to prohibit sue Hi ng or exhibition. 

* 84. I. Th’ Lo d Government may from time to time make rules for 
Saleof stami)B. • ; emulating the sale of stamps to be used under this 

Act. me persons by whom aloue such sale is to be conducted, and the duties 
and remuueration of >uch p“rsons. 


• Act XII ol 1801. 


THE COUBT FEES ACT. 


fact VII. 


sa4 


II. All such rules shall be published iu the local official (jazette^ and 
shall thereupon hare the force of law. 

III. Any person appointed to sell stamps who disobeys any rule mad® 
under this section, and any person not so appointed who sells or offers for 
sale any stamp, shall be punished with imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred rupees^ 
or with both. 


Power to 
remit fees. 


redac4 or 


35. The Governor General of India in Oouneil may, from time to 
time, by notification in the Gazette of India, reduce 
or remit, in the whole or in any part of Britsh 
India, all or ^any of the fees mentioned in the first 

and second schedules to this Act annexed, 

and may in like manner cancel or vary such order. 

36. Nothing in Chapters Hand V of this Act applies to the Comm-ssion 
payable to the Accountant General of the High 
Court at Fort William, or to the fees which any 
officer of a High Court is allowed to recieve in 

addition to a fixed salary. 


Saving of fees to certain 
officers of High Courts. 
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SCHEDULE 1. 
Ad valorem Fees, 



When the amount or raliie of the sub- 
ject matter in dispute does not exceed 
five rupees 

When such amount or value exceeds 
five rupees, — for every five rupees, or part 
thereof, in excess of five rupees, up to 
one hundred rupees 

When such amount or value exceeds 
one hundred rupees, — for every ten rupees, 
or part therof, in excess of one hundred 
rupees, up to one thousand rupees 

When such amount or value exceeds 
one thousand rupees, — for every one hun- 
dred rupees, or part thereof, in excess 
of one thousand rupees, up to five thou- 
sand rupees 

When such amount or value exceeds 
five thousand rupees, — for every two 
hundred and fifty rupees, or part thereof, 
in excess of five thousand rupees, up to 
ten thousand rupees 

When such amount or value exceeds 
ten thousand rupees, — for every five hun- 
dred rupees, or part thereof, in excess of 
ten thousand rupees, up to twenty thou- 
sand rupees 

When such amount or value ^exceeds 
twenty thousand rupees, — for every one 
thousand rupees, or part thereof, in ex- 
cess of twenty thousand rupees, up to 
thirty thousand rupees 

When such amount or value exceeds 
thirty thousand rupees, — for every two 
thousand rupees, or part thereof, in ex- 
cess of thirty thousand rupees, up to 
fifty thousand rupees 

When such amount or value exceeds 
fifty thousand rupees, — for every five 
thousand rupees, or part thereof, in excess 
of fifty tbousad rupees 


Provided that the maximum fee leviable 
on a plaint or memorandum of appeal 
shall be three thousand rupees. 


Proper Fee. 


Six annas. 


Six annas. 


Twelve annas. 


Five rupees. 


Ten rupees. 


Fifteen rupees. 


Twenty rupees. 


Twenty rupees. 


Twenty-five 

rupees. 
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SCHEDULE h’^iContinued), 

Ad valorem Fees 


Number. 


2. Plaint* in a suit 
for possession under 
t the Specific Relief 
Act, 1877, section IX. 

3. Petition under 
the Indian Registration 
Act, section fifty-three. 

4. Application for 
review of Judgment, 
if presented on or after 
the ninetieth day from 
date of the decree. 

5. Application for 
review of Judgment if 
presented before t he 
ninetieth day from the 
date of the decree. 

f 


6. Copy or transla- 
tion of a Judgment or 
order not being, or^ 
having the force of a 
decree. 


7. Copy of a decree 1 
or order having the*j 
force of a decree. I 


8. Copy of anydocu- ' 
ment liable to stamp 
duty under the General 
Stamp Act, 1869, when « 
left by any party to 
a suit or proceeding in 
place of the original 
withdrawn. ^ 



When such Judgment or order is pas- 
sed by any Civil Court other than a 
High Court, or by the presiding officer j 
of any Revenue Court or office, or by any | 
other Judicial or Executive Authority— 

(а) — If the amount or value of the 
subject-matter is fifty or less than fifty 
rupees 

(б) — If such amount or value exceeds 
fifty rupees 

When such Judgment or order is pas- 
sed by a High Court 

When such decree or order is made by 
any Civil Court other than a High Court, 
or by any Revenue Court — 

(a) — If the amount or value of the 
subject-matter of the suit wherein such 
decree or order is made is fifty or less 
than fifty rupees 

(h ) — If such amount or value exceeds 
fifty rupees 

When sucli decree or order is made by 
a High Court 

(a)— When the Stamp-duty chargeable 
on the original does not exceed ,eight 
annas 


(b ) — ^In any other case 


• Act XX of 1870. 
t Act XXI Qt 1891. 


Proper Feb. 


A fee of one 
half the amount 
prescribed in the 
foregoing scale. 


The fee leviable 
on the plaint or 
memorandum of 
appeal. 

One-half of the 
fee leviable on the 
plaint or memo- 
randum of appeal 


Four annas. 
Eight annas. 
One rupee. 


Eight annas. 
One rupee. 
Four rupees. 


The amount of 
duty charge- 
: ble on the ori- 
ginal. 

Eight &nn&8. 
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SCHEDULE I. — {Continued,) 
Ad valorem Fees. 


Number. 


9. Copy of any reve- ' 
nue or judicial proceed- 
ing or order not other- 
wise provided for by 
this Act, or copy of any 
account, statement, re- 
port or the like, taken 
out of any Civil or ^ 
Criminal or Revenue 
Court or office, or from 
the office of any chief 
officer charged with the 
executive administra- 
tion of ajDivision. 

JO. * Repealed hy 
Act VIII of 1890. 


Fropkr Fee. 


For every three hundred and sixty 
words, or fraction of three hundred and 
sixty words 


Eight annas. 


11. Probate of a 
will or letters of admi- 
nistration with or wtih- 
out will annexed. 


If the amount 
or value of tlie 
property in res- 
pect of which the 
grant of probate 
or letters is made 
exceeds one thou- 
sand rupees. 


12. Certificate un^er 
the Succession Certi- 
ficate Act, 1889. 


In any case ... 


Two per centum on such amount or 
value : provided that \vhen, after the 
grant of a Certificate under the Succes- 
sion Certificate Act, 1889, or any enact- 
ment repealed by that Act, or under the 
Regulation of the Bombay Code No. 
yill of 1827, in respect of any property 
included in an estate, a grant of probate 
or letters of administration is made in 
respect of the same estate, the fee pay- 
able in respect of the latter grant shall 
be reduced by the amount of the fee paid 
in respect of the former grant. 

Two per centum on the aniouDu or 
value of any debt or security specified 
in the Certificate under section 8 of the 
Act, and three per centum on the amount 
or value of any debt or security to which 
the Certificate is extended under section 
10 of the Act. 

Note. — (1) The amount of a debt is^ 
its amount, including interest, on the day 
on which tlie inclusion of the debt in the 
Certificate is applied for, so far as such- 


amount can be ascertained. 

(2) Whether or not any power with, 
respect to a security specified in a certi- 
ficate has been conferred under the Act, 
and, where such a power has been so con- 
ferred, whetlier the power is for the re- 
ceiving of interest or divident on, or 
for the negotiation or transfer of, the 
security, or for both purposes, the value 


Act VII of 1889. 






Nuaiber. 


12 A. Certificate un- 
der the Regulation of 
the Bombay Code K'o. 
VllI of 1827. 


13. Ap)tlication to 
tlie Chief Court or the 
Court of the Financial 
Commissioner of the 
Panjab for the exercise 
of its revision al juns- 
diction under section 
622 of the Code of 
Civil Procedure. 
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SCHEDULE l.—{Contimied.) 

Ad valorem Fees, 


Proper Fee. 


of the security is its market-value on the 
day on which the inclusion of the securi- 
ty in the certificate is applied for, so far 
as such value can be ascertained. 

(1) As regards debts and seeurities» 
the same fee as would be payable in res- 
pect of a certificate under the Succession 
Certificate Act, 1889, or in respect of an 
extension of such a certificate, as the ease 
may be, and 

(2) as regards other property in res- 
pect of which the certificate is granted^ 
two per centum on so much of th©^ 
amount or value of such property aa 
exceeds one thousand rupees. 


When the amount 
or value of the 
subject-matter in 
dispute docs not 
exceed twenty- 
five rupees. 


Two rupees. 


When such The fee leviable on a memorandum ©f 
amount or value appeal, 
exceeds twenty- 
five rupees. 


• Act VII of 1889. 
t Act xvm of 1884. 
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Table of Rates of ad valorem Fees leviable on the instihition of Suits. 


When the amount or value 
of the subject-matter 
exceeds. 

But does not exceed. 

Proper Fee 

Es. 

lls. 

Bs. 

A. 

p. 


5 

0 

6 

0 

5 

10 

0 

12 

0 

10 

15 

1 

2 

0 

15 

20 

1 

8 

0 

20 

25 

1 

14 

0 

25 

30 

2 

4 

0 

30 

35 

2 

10 

0 

35 

40 

3 

0 

0 

40 

45 

3 

6 

0 

45 

50 

3 

12 

0 

50 

55 

4 

2 

0 

55 

60 

4 

8 

0 

60 

65 

4 

14 

0 

65 

70 

5 

4 

0 

70 

75 

5 

10 

0 

75 

80 

6 

0 

0 

80 

85 

6 

6 

0 

85 

90 

6 

12 

0 

90 

95 

7 

2 

0 

95 

100 

7 

8 

0 

loo 

110 

8 

4 

0 

llo 

120 

9 

0 

0 

120 

130 

9 

12 

0 . 

130 

140 

10 

8 

0 

140 

150 

11 

4 

0 

150 

360 

12 

0 

0 

ICO 

170 

12 

12 

0 

170 

180 

13 

8 

0 

180 

190 

• 14 

4 

0 

390 • 

200 

15 

0 

0 

200 

210 

15 

12 

0 

2l0 

220 

16 

8 

0 

220 

230 

17 

4 

0 

230 

240 

18 

0 

0 

240 

250 

18 

12 

0 

250 

260 

19 

8 

0 

260 

270 

20 

4 

0 

270 

280 

21 

0 

0 

280 

290 

21 

12 

0 

290 

300 

22 

8 

0 

300 

310 

23 

4 

0 

310 

320 

24 

0 

0 

820 

330 

24 

12 

0 

830 

340 

25 

8 

0 

340 

350 

26 

4 

0 

350 

360 

27 

0 

0 

860 

370 

27 

12 

0 

370 

380 

28 

8 

0 
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Table of Rates of ad valorem Feesy &c. — (Continued). 


When the amount or value 
of the subject-matter 
exceeds. 

But does not exceed. 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

P. 

880 

390 

29 

4 

0 

890 

400 

30 

0 

0 

^ 400 

4]0 

30 

12 

0 

410 

420 

31 

8 

0 

420 

430 

32 

4 

0 

430 

440 

33 

0 

0 

440 

450 

33 

12 

0 

460 

460 1 

34 

8 

0 

460 

470 

35 

4 

0 

470 

480 

36 

0 

0 

480 

490 

36 

12 

0 

490 

500 

37 

8 

0 

500 

510 

38 

4 

0 

5l0 

520 

39 

0 

0 

620 

530 

39 

12 

0 

630 

540 

40 

8 

0 

540 

550 

41 

4 

0 

660 

560 

42 

0 

0 

660 

570 

42 

12 

0 

670 

580 

43 

8 

0 

580 

590 

44 

4 

0 

690 

600 

45 

0 

0 

600 

CIO 

45 

12 

0 

610 

620 

46 

8 

0 

620 

630 

47 

4 

0 

630 

640 

48 

0 

0 

640 

650 

48 

12 

0 

650 

660 

49 

8 

0 

660 

670 

50 

4 

0 

670 

680 

51 

0 

0 

680 

690 

51 

12 

0 

790 

700 

52 

8 

0 

700 

710 

53 

4 

0 

710 

720 ' 

54 

0 

0 

720 

730 

54 

12 

0 

7.30 

740 

55 

8 

0 

740 

750 

56 

4 

0 

750 

760 

57 

0 

0 

760 

770 

57 

12 

0 

770 

780 

58 

8 

0 

780 

790 

59 

4 

0 

790 

800 

60 

0 

0 

800 

810 

60 

12 

0 

810 

820 

61 

8 

0 

820 

830 

62 

4 

0 

83) 

840 

63 

0 

0 

840 

850 

63 

12 

0 

850 

860 

64 

8 

0 
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Wiien the amount or value 
of the subject-matter 
exceeds. 

But does not exceed. ‘ 

Proper Fee. 

Es. 

Rs. 

Rs. 

A. 

p. 

860 

870 

Go 

4 

0 

870 

880 

G 6 

0 

0 

880 

890 

G 6 

12 

0 

890 

900 

G 7 

8 

0 

900 

910 

68 

4 

0 

910 

920 

69 

0 

0 

920 

930 

GO 

12 

0 

930 

940 

70 

8 

0 

940 

950 

71 

4 

0 

950 

960 

72 

0 

0 

960 

970 

72 

12 

0 

970 

980 

73 

8 

0 

980 

990 

74 

4 

0 

990 

1,000 

75 

0 

0 

1,000 

1,100 

80 

0 

0 

1,100 

1,200 

85 

0 

0 • 

1,200 

1,800 

90 

0 

0 

1,800 

1,400 

95 

0 

0 

1,400 

1,500 

100 

0 

0 

1,500 

1,600 

105 

0 

0 

1,600 

1,700 

110 

0 

0 

1 700 

1,800 

115 

0 

0 

1,800 

1,900 

120 

0 

0 

1,900 

2,000 

125 

0 

0 

2,000 

2,100 

130 

0 

0 

2,100 

2,200 

135 

0 

0 

2,200 

2,300 

140 

0 

0 

2,300 

2,400 

145 

0 

0 

2,400 

2,500 

• 150 

0 

0 

2,500 • 

2,600 

155 

0 

0 

2,600 

2,700 

160 

0 

0 

2,700 

2,800 

165 

0 

0 

2,800 

2,900 

170 

0 

0 

2,900 

3,000 

175 

0 

0 

3,000 

3,100 

180 

0 

0 

8,100 

3,200 

185 

0 

0 

3,200 

3,300 

190 

0 

0 

3.300 

3,400 

195 

0 

0 

3,400 

3,500 

200 

0 

0 

3,500 

3,600 

205 

0 

0 

3,600 

3,700 

210 

0 

0 

3,700 1 

3.800 

215 

0 

0 

3,800 

3,900 

220 

0 

0 

3,900 

4,000 

225 

0 

0 

4,000 

4,100 

230 

0 

0 

4,100 

4,200 

235 

0 

0 

4,200 

4,300 

240 

0 

0 

4,300 

4,400 

245 

0 

0 
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Table of Rates of ad valorem Fees, Sc. — (Continued.) 


When the amount or value 
of the subject-matter 
exceeds. 

But does not exceed. 

Proper Pee. 

Rs. 

iis. 

Rs. 

A. 

p. 

4,400 

4,500 

250 

0 

0 

4,500 

4^600 

255 

0 

0 

4.600 

4,700 

260 

0 

0 

4,700 

4,800 

265 

0 

0 

4,800 

4,900 

270 

0 

0 

4,900 

5,000 

275 

0 

0 

5,000 

5,250 

285 

0 

0 

5,250 

5,500 

295 

0 

0 

5,500 

6,750 

305 

0 

0 

5,750 

6,000 

315 

0 

0 

6,000 

6,250 

825 

0 

0 

6,250 

6,500 

335 

0 

0 

6,500 

6,750 

345 

0 

0 

6,750 

7,000 

355 

0 

0 

7,000 

7,250 

865 

0 

0 

7,250 

7,500 

375 

0 

0 

7,500 

7,750 

88) 

0 

0 

7,750 

8,000 

395 

0 

0 

8,000 

8,250 

405 

0 

0 

8,250 

8,500 

415 

0 

0 

8,500 

8,750 

425 

0 

0 

8,750 

9,000 

435 

0 

0 

9,000 

9,250 

445 

0 

0 

9,250 

9,500 

455 

0 

0 

9,500 

9,750 

465 

0 


9,750 

10,000 

475 

0 

0 

lo,000 

10,500 

490 

0 

0 

10,500 

11,000 

505 

0 

0 

11,000 

11,500 

520 

0 

0 

11,600 

12,000 

535 

0 

0 

12,000 

12,500 

550 

0 

0 

12,500 

13,000 

565 

0 

0 

13,000 

13,500 

580 

0 

0 

13,500 

14,000 

595 

0 

0 

14,000 

14,500 

610 

0 

0 

14,500 

15,000 

625 

0 

0 

15,000 

15,500 

640 

0 

0 

15,500 

16,000 

655 

0 

0 

16,000 

16,500 

670 

0 

0 

16,500 

17,000 

685 

0 

0 

17,000 

17,500 

700 

0 

0 

17,500 

18,000 

715 

0 

0 

18,000 

18,500 

730 

0 

0 

18,500 

19,000 

745 

0 

0 

19,000 

19,500 

760 

0 

0 

19,500 

20,000 

775 

0 

0 

20,000 

21,000 

795 

0 

0 

21,000 

22,000 

815 

0 

.0 





. 
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Table of Rates of ad valorem Fees, dee. — (Contiimed.) 


When the amount or value 
of the subject-matter 
exceeds. 

But does not exceed. 

Proper Fee. 


Rs. 

Rs. 

Rs. 

A. 

p. 

22,000 

23,«00 

835 

0 

0 

23,000 

24,000 

855 

0 

0 

24,000 

25.000 

875 

0 

G 


26,000 

895 

0 

0 


27,000 

915 

0 

G 

27,000 

28,000 

935 

0 

G 

28,000 

29,000 

955 

0 

G 

29,000 

30,000 

975 

0 

0 


32,000 

995 

0 

0 


34.000 

1,015 

0 

0 


36,000 

1,035 

0 

0 

36,000 

38,000 

1,055 

0 

0 

38,000 

40,000 

1,075 

0 

0 

40,000 

42,000 

1,095 

0 

0 

42,000 

44,000 

1,115 

0 

0 

44,000 

46,000 

1,135 

0 

0 

40,000 

48,000 

1,155 

0 

0 

48,000 

50,000 

1,175 

0 

0 

50,000 

55,000 

1.200 

0 

0 

55,000 


1,225 

0 

0 

60,000 

65,000 

1,25 • 

0 

0 

65,000 

70,000 

1,275 

0 

0 

70,000 

75,000 

1,300 

0 

0 

75,000 

80,000 

1,325 

0 

0 

80,000 

85,000 

1,350 

0 

0 

85,000 

90,000 

1,375 

0 

Q 

90,000 

95,000 

I 1,400 

0 

0 

95,000 

1 00,000 

1,425 

0 

0 

1,00,000 

1 ’ 0 . 5,000 

• 1,450 

0 

0 

1,05,000 • 

l’l0,000 

L475 

0 

0 

1,10,000 

1 ’] 5,000 . 

1,500 

0 

0 

1,15,000 

l’20,000 

1,525 

0 

0 

1,20,000 

l’25,000 

1,550 

0 

0 

1,26,000 

1 30,000 

1,575 

0 

0 

1,30,000 

l|35,000 

1,600 

0 

0 

1,35,000 

1,40,000 

1,625 

0 

0 

1,40,000 

1.45,000 

1,650 

0 

0 

1,45,000 


1,675 

0 

0 

1,50,000 

1,55,000 

1,700 

0 

0 

1,55,000 

1,60,000 

1,725 

0 

G 

1,60,000 

1,65,000 

1,750 

0 

0 

1,65,000 

1,70,000 

1,775 

0 

0 

1,70,000 

1,75,000 

1,800 

0 

0 

1,75,000 

1,80,000 

1,825 

0 

0 

1,80,000 

1,85,000 

1,850 

0 

0 

1,85,000 

1,90,000 

1,875 

0 

0 

1,90,000 

1,95,000 

1,900 

0 

0 

1,95,000 

2,00,000 

1,925 

0 

0 
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THE COURT FEES ACT. [Act VII 

Table of Rates of ad valorem Fees, ^c.~(CoTicladed) 


When the amount or value 
of the subject-matter 
exceeds. 

But does not exceed. 

Proper Fee. 

1 

Bs. 

Rs. 

Rs. 

A. 

p. 

2,00,000 

2,05,000 

1,950 

0 

0 

2,05,000 

2,10,000 

1,975 

0 

0 

2,10,000 

2,15,000 

2,000 

0 

0 

2,15,000 

2,20,000 

2,025 

0 

0 

2,20,000 

2,25,000 

2,050 

0 

0 

2,25,000 

2,30,000 

2,075 

0 

0 

2,30,000 

2,35,000 

2,100 

0 

0 

2,85,000 

2,40,000 

2,125 

0 

0 

2,40,000 

2,45,000 

2,150 

0 

0 

2,45,000 

2,50,000 

2,175 

0 

0 

2,50,000 

2,55,000 

2,200 

0 

0 

2,55,000 

2,60,000 

2,225 

0 

0 

2,60,000 

2,65,000 

2,250 

0 

0 

2,65,000 

2,70,000 

2,275 

0 

0 

2,70, C 00 

2,75,000 

2,300 

0 

0 

2,75,000 

2,80,000 

2,825 

0 

0 

2,80,000 

2,85,000 

2,350 

0 

0 

2,85,000 

2,90,000 

2,375 

0 

0 

2,90,000 

2,95,000 

2,400 

0 

0 

2,95,000 

3,00,000 

2,425 

0 

0 

8,00.000 

3,05,000 

2,450 

0 

0 

8,05,000 

3,10,000 

2,475 

0 

0 

3,10,000 

3,16,000 

2,500 

0 

0 

3,15,000 

3,20,000 

2,525 

0 

0 

8,20,000 

3,26,000 

2,550 

0 

0 

3,25,000 

3,30,000 

2,575 

0 

0 

3,30,000 

3,35,000 

2,600 

0 

0 

3,35,000 

3,40,000 

2,625 

0 

0 

3,40,000 

3,45,000 

2,650 

0 

0 

3,45,000 

3,50,000 

2,675 

0 

0 

3,50,0'10 

3,55,000 

2,700 

0 

0 

3,65,000 

3,60,000 

2,725 

0 

0 

3,60,000 

3,65,000 

2,750 

0 

0 

3,65,000 

3,70,000 

2,775 

0 

0 

3,70,000 

3,75,000 

2,800 

0 

0 

8,75,000 

3,80,000 

2,825 

0 

0 

3,80,000 

8,85,000 

2,850 

0 

0 

3,85,000 

8,90,000 

2,875 

0 

0 

3,90,000 

3,95,000 

2,900 

0 

0 

8,95,000 

4,00,000 

2,925 

0 

0 

4,00,000 

4,05,000 

2,950 

0 

0 

4,05,000 

4,10,000 

2,975 

0 

0 

4,10,000 


S ,000 

0 

0 
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Number. 


1. Application or pe- 
tition 


SCHEDULE IL 

Fixed Fees. 


Proper Fee. 


(a.) — When presented to any ofificer of 
the Customs or Excise Department or to 
any Magistrate by any person having deal- 
ings with the Government, and when the 
s abject-matter of such application relates 
exclusively to those dealings ; 

or when presented to any officer of Land 
Revenue by any person holding tempora- 
rily-settled land under direct engagement 
with Government, and when the subject- 
matter of the application or petition re- 
lates exclusively such engagement ; 

or when presented to any Municipal 
Commissioner under any Act for the time 
being in force for the conservancy or im- 
provement of any place, if the applica- 
tion or petition relates solely to such con- 
servancy or improvement ; 

or when presented to any Civil Court 
other than a principal Civil Court of ori- 
ginal jurisdiction,^ or to any Court of 
Small Causes constituted under Act No. 
XI of 1856, or under Act No. XVI of 
1868, section twenty, or to a Collector or 
other Officer of revenue in relation to any 
suit or case in which the amount or value 
of the subject-matter is less than fifty 
rupees ; 

or when presented to any Civil,- Crimi- 
nal or Revenue Court, or to any Execu- 
tive Officer for the purpose of obtaining 
a copy or translation of any judgment, 
decree or order passed by such Court, 
Board or Officer, or of any other docu- 
ment on record in such Court or Office. * 
(6.) — When containing a complaint or 
charge of any offence other than an 
offence for which Police Officers may, 
under the Criminal Procedure Code, 
arrest without warrant, and presented to 
any Criminal Court ; 

or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector or 
any revenue Officer having jurisdiction 
equal or subordinate to a Collector, or 
to any Magistrate in his executive capa- 
city, and not otherwise provided for by 
this Act ; 


r One anna. 


> Eight annas. 


♦ Act XIII of 1889, 
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S45 THE COURT FEES ACT. 

SCHEDULE lL—{Continu€d^) 
Fixed Fees, 


Kumber. 


Proper Fee. 


1. Application or pe- 

tion . — Continued ' or to deposit in Court revenue or rent ; 

or for determination by a Court of the 
amount of compensation to be paid by a 
landlord to his tenant 
(c.) — When presented to a Chief Com- 
missioner or other Chief Controlling reve- 
nue or executive authority, or to a Com- 
missioner of Revenue or Circuit, or to 
any Chief Officer charged with the execu- 
tive administration of a Division and not 
otherwise provided for by this Act 


I Eight annas. 


One rupee. 


(d./ — When presented to a High Court 


Two rupees. 


2’. Application for 
leave to sue as a pauper. 

3. Application for 
leave to ai)pcal as a 
pauper ... 


(a.)— When presented to a District 
Court ... ... ... 

(6.) — When presented to a Commission- 
er or a High Court 


Eight annas. 


One rupee. 
Two rupees. 


4. Plaint or memo- 
randum of appeal in a 
suit to obtain possession 
under Act No. XVI of 
18’38, or '“'‘the Mamlat- 
darS’*^ Courts Act, 1876 
5*. Plaint or memo- 
randum of appeal in a 
suit to establish o-r dis- 
prove a right of occu- 
pancy 

6.1 Bail-bond or other 
instrument of obligation 
given in pursuance of an 
order made by a Court 
or Magistrate under any 
section of the Code of 
Criminal P r o c e dure, 
1882, or the Code of 
Civil Procedure 

7. Undertaking under 
section forty-nine of the 
Indian Divorce Act ... 




Eight anna». 


* Act XII of 1891. 
t Act VI of 1589. 
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SCHEDULE II— {Continued.) 
Fixed Fees. 


Number, 


Proper Fee. 

*8. Repealed hy Act 
XII of 1891. 

*9. Ditto. 



10. Makhtarnama or 
Wakalutnama 

When presented for the conduct of any 
one case — 

(a ) — to any Civil or Criminal Court 
other than a High Court, or to any Reve- 
nue Court, or to any Collector or Magis- 
trate, or other executive officer, except 
such as are mentioned in clauses (6) and 
(c) of this number 

Eight annas. 


{h ) — to a Commissioner of Revenue, 
Circuit or Customs, or to any officer 
charged with the executive administration 
of a Division, not being the chief revenue 
or executive authority 

One rupee. 


(c) — to a High Court, Chief Commis- 
sioner, Board of Revenue, or other Chief 
Controlling revenue or executive authority 

Two rupees. 

11. Memorandum of 
appeal when the appeal 
is not from an order re- 
jecting a plaint or from 
a decree or an order 
having the force of. a 
decree, and is presented. 

(a) to any Civil Court other than a 
High Court, or to any Revenue Court or 
Executive Officer other than the High 
Court or Chief Controlling revenue or 
executive authority 

(Jb) to a High Court or Chief Commis- 
sioner, or other Chief Controlling execu- 
tive or revenue authority ... 

1 

Eight anuas. 

Two rupees. 

12. Caveat 

13. Application under 
Act No. X of 1859, 
section twenty-six, or 
Bengal Act No. VI 
of 1802, section nine or 
Bengal Act No. VIII of 
1869, section thirty- 
?even 

14. Petition in a suit' 
under the Native Con- 
verts’ Marriage Dissolu- 
tion Act, 1866 

► ••• 

Five rupees. 


Act XU of 1891. 
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SCHEDULE U.— {Continued) 
Fixed Fees. 


Kumbbr. 


15. Plaint or memo- \ 

randum of appeal in a / 
suit to obtain possession ( 
of a wife ... ( 

16. * Repealed by Act \ 

VI of 1889. ) 

17. Plaint or memo- ' 
randum of appeal in 
each of the following 
suits— 

I. to alter or set aside 
a summary decision or 
order of any of the Civil 
Courts not established 
by Letters Patent or of 
any Revenue Court : 

II. to alter or cancel 
any entry in a register 
of the names of proprie- 
tors of revenue-paying 
estates : 

III, to obtain a declara- 
tory decree where no 
consequential relief is 
prayed ; 

IV. to set aside an 
award : ••• 

V. to set aside an 
adoption : 

VI. every other suit 
where it is not possible 
to estimate at a money- 
value the subject-matter 
in disj ute, and which is 
not otherwise provided 
for by this Act. 

18. Application under 
section three hundred 
and twenty-six of the 
Code of Civil Proeedure : 

19. Agreement under 

section three hundred 
and twenty-eight of the 
same Code. ^ 


Propbr Feb. 


Five rupees. 


Ten rupees. 


♦ Aet VI of 1889. 
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SCHED U LE IL — { Continued , ) 
Fixed Fees, 


Number. 


20. Every petition un- 

der the Indian Divorce 
Act, except petitions 
under section forty-four 
of the same Act, and 
every memorandum of 
appeal under section 
fifty-five of the same 
A.ct ... 

21. Plaint or memo- 
randum of appeal under 
the Parsi Marriage and 
Divorce Act, 1865 



SCHEDULE III 
Enactments repealed. 
PART I. 

Acta wholly repealed. 


Number and year. I Title. 


Act No. XVII of 1848 An Act for substituting Stamp Duties instead of Insti- 
• tution Fees in the Courts of the District Moonsiffs .n the 
Presidency of Madras ; and for refunding Stamp Duties 
on Plaints in certain cases. 

Act No. X of 1862 ... An Act to consolidate and amend the law relating to 
Stamp Duties. 

Act No. XI of 1863... An Act to consolidate and amend the law relating to the 
employment and remuneration of Peons for the service and 
execution of Civil Process. 

Act No. XVIII of 1865 An Act to amend Act No. X of 1862 (to consolidate 
and amend the law relating to Stamp Duties.) 

Act No. XV. of 1868 The High Court Fees Act, 1868. 

Bengal Act No. V of An Act to amend the law relating to the employment 
1863. and remuneration of Peons for the service and execution of 

the process of the Civil and Revenue Courts. 
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[Act VII. 


THE COURT FEES ACT. 
SCHEDULE III-^(Co?2i/nued) 
Enactments repealed. 

PART II. 

Acts and Regulations partly re'pealed. 


l^umber flud year. Title. Extent of Repeal. 


Act No. V of An Act for giving effect to In section nine, the words ‘ which 
1852. the previsions of an Act of may in all cases be on unstamped 

Parliament, passed in the paper.’ 

15th year of the reign of Her 
present Majesty, intituled 

“an Act for Marriages in Section twenty-five. 

India.” 

Act No. XXXIII An Act to facilitate the en- Section nine, 
of 1852. forcement of judgments in 

places beyond the jurisdiction 
of the Courts pronouncing 
the same. 

Act No. VIII of An Act for simplifying the Section ninety-eight, from and in- 
1859. procedure of the Courts of eluding the words ‘ on the applica- 

Civil Judicature not cstab- tion’, to the end of the section, 
lished by Royal Charter. In section one hundred and eight- 

een, the words ‘on unstamped paper.* 

In section one hundred and nine- 
teen, the words ‘and be written 
upon stamp paper of the value pre- 
scribed for petitions to the Court 
where a stamp is required for peti- 
tions’. 

Section one hundred and twenty- 
two, from and including the words 
‘ when such statements’, to the end 
of the section. 

In section one hundred and sixty- 
four, the words, ‘ on unstamped 
paper’. 

In section two hundred and ninety- 
nine, the words ‘ on a stamp paper 
of the value of eight annas*. 

In section three hundred and 
twenty six, the words ‘ on a stamp 
paper of one-fourth of the value 
prescribed for plaints in suits.’ 

In section three hundred and 
twenty seven, the words ‘ shall be 
written on the stamp paper requi- 
red for petition to the Court where 
a stamp is required for petitions by 
any law for the time being in 


force, and’ 
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SCHEDULE 111.— (Continued) 

Enactments kepealed. 

PART II — (Continued.) 

% 

Acts and Regulations partly repealed. 


Number and year. Title. Extent of repeal. 


Act No. VIII of An Act for simplifying the In section three hundred and 
1859. procedure of the Courts of twenty-eight, the words ‘which 

Civil Judicature not cstab- shall be subject to the same stamp 
lished by Royal Charter. Duty as prescribed for plaints in 

suit.’ 

In section three hundred and 
sixty-eight, the words ‘ on a stamp 
paper of tlie value of one rupee if 
the appeal lie to the District Court, 
and on a stamp paper of the value 
of two rupees if the appeal lie to 
the Sudder Court.’ 

Section three hundred and seventy- 
seven, from and including the words 
‘ if the application,’ to the end of 
the section. 


Act No. X of An Act to amend the law In sections thirteen and one- 
1859. relating to the recovery of hundred and twenty the words 

rent in the Presidency of Fort ‘ (which may be on plain paper).’ 
William. In section nineteen, the words 

* on ])lain paper.’ 

So much of sections one liur-dred 
and fifty-six and one hundred and 
sixty-one as relates to the stamp to 
be borne by a petition of appeal. 

Act No. XXIII An Act to amend Act VIII The last clause of section twelve. 
oflSCl. of 1859 (for simplifying the 

procedure of the Courts of 
Civil Judicature not estab- 
lished by Royal Charter.)’ 


Act No. XX of An Act to provide for the Tlie preamble down to and inclu- 
1862. levy* of Fees and Stamp ding the words ‘ appointed to the 

Duties in the High Court of said High Court ; and’ 

Judicature at Fort William 
in Bengal, and to suspend Section two. 
the operation of certain sec- 
tions of Act VIII of 1859 
in the said High Court, 
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[Act VII 


THE COURT FEES ACT. 
SCHEDULE lll.—iPontinued.) 
Enactments repealed. 

PART II. — (Coniinued,) 

Acts and Regulations partly rpeealed. 


Number and year.l Title. Extent of Repeal. 


Act No. I of An Act to define the juris- In section seventeen, the last 

1863, diction and to regulate the sentence. 

procedure of the Courts of In section twenty, the words 

Civil Judicature in British ‘ shhll be written on stamp paper 
Burmah, and to provide for of the value of one rupee, if the 
the extension of certain Acts appeal lie to the Court of the De- 
to the said Territory. puty Commissioner, and on stamp 

paper of the value of two rupees 
if the appeal lie to the Court of 
the Commissioner or to the Court 
of the Chief Commissioner, and ^ 

Section twenty-six. 

Act No. XX of An Act to enable the Go- In section eighteen, the words 

1863. vernment to divest itself of ‘ the application may be made upon 

the management of Religious unstamped paper ’ and ‘ in calcula- 
Endowments. ting the costs at the termination of 

the suit, the stamp duty on the 
preliminary application shall be 
estimated and shall be added to the 
costs of the suit.’ 


Act No. XXI oi An Act to constitute Re- Section forty-six 
1863. corders’ Court for the Towns 

of Akyab, Rangoon, and 
Moulmein, in British Bur- 
mah ; and to establish Courts 
of Small Causes in the said 
Towns. 


Act No. XXXII An Act to continue in So far as it relates to fees and 

of 1863. force Act XX of 1862 (to stamp Duties, 

provide for the levy of Fees 
and Stamp Duties in the 
High Court of Judicature at 
Fort William in Bengal, and 
to suspend the operation of 
certain sections of Act VIII 
of 1859 in the said High 
Court). 
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SCHEDULE lll.—iPontinued.') 
Enactments kepealed. 
PAUT II. — {Continued y) 

Acts and Regulations partly repealed. 


Number and year. 

Title. 

Extent of Repeal. 

Act No. X of 

The Indian Succession 

Section three hundred and twenty- 

1865. 

Act, 1805. 

nine and the schedule. 

Act No. XI of 

An Act to consolidate and 

In section forty-seven, the words 

1865. 

amend the law relating to 
Courts of Small Causes be- 
yond the local limits of the 
ordinary original Civil Juris- 
diction of the Hight Courts 
of Judicature. 

‘the twenty-sixth section of Act 
X of 1862 (to consolidate and amend 
the law relating to Stamp Duties), 
and, 

Act No. XV of 
1865. 

The Parsi Marriage and 
Divorce Act, 1865. 

Section thirty-nine. 

Act No. XX of 

The Indian Eegistration 

In section fifty-three the words 

1866. 

Act, 1866. 

* shall, where a stamp is required by 
law, bear a stamp of one-fourth the 
value prescribed for a plaint in such 
a suit, and’ 

In section eighty-four, the words 
‘ shall, where a stamp is required by 
law, bear a stamp of eight annas, 
and,’ • 

Act No. XXI of 

The Native Converts’ Mar- 

In section seven the words ‘ shall 

1866. 

riage Dissolution Act, 1866. 

bear a stamp of two rupees, and,’ 

Act No. XXVI 

An Act to amend the law 

The whole Act, except the words 

of 1867. 

relating to stamp duties. 

‘ no Advocate of any High Court 
shall he required to file or present a 
Mukhtarnama or Wakalutnama or 
any other document empowering 
him to act.’ 

Act No. XIX of 
1868. 

The Oudh Kent Act, 1868 

In section fifteen, the words ‘ the 
application shall bear a stamp of 
eight annas’ 

In section twenty-five, tlie words 
‘on a paper bearing a stamp of 
eight annas’ 

In section thirty, the words ‘on 
a paper bearing a stamp of eight- 
annas’ 
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[Act VII, 


THE COURT FEES ACT. 
SCHEDULE III — (Oontmued.) 
Exactments repealed. 
PART ll.-^{Continu€d.) 


Acts and Regulations partly repealed. 


Humber and year. 

Title. 

Extent of Repeal. 

Act No. XXVIII 
of 18G8. 

The Pan jab Tenancy Act, 
1808. 

In section seventeen and forty, 
the words ‘ on a paper bearing a 
stamp of eight aimas’ 

Section forty-three. 

Act Ho. IV of 
1801). 

The Indian Divorce Act 

1 

1 In section forty-seven, tlic 

w’ords ‘ or of reversal of judicial 
separation, or for restitution of con- 
jugal rights, or for damages, shall 
bear a stamp of five rupees, and’ 

And the words ‘ in the first, 
second and third cases mentioned 
in this section,’ 

In section forty-nine, the words 
* shall bear a stamp of eight annas,’ 

Act Ho. IX of 
1801). 

The Indian Income Tax 
Act. 

In section nineteen, the words ‘ it 
shall bear a stamp of eight-annas,’ 
In section twenty-one, the words 
‘ shall bear a stamp of one rupee, and’ 

Eon gal Rcgula- 
lion Ho, VI of 
1823. 

A Regulation for authoriz- 
ing the institution of sum- 
mary suit to enforce the 
execution of certain written 
engagements for the cultiva- 
tion and delivery of the 
Indigo Plant, and for declar- 
ing certain principles in 
regard to the same. 

Section 7 and $, 

Bengal Act Ho. 
VI of 1802. 

An Act to amend Act X 
of 1859 (to amend the law- 
relating to the recovery of 
rent in the Presidency of Fort 
Wiliiam in Bengal). 

In section 5. the passage beginning 
with the words ‘ upon paper’ and 
ending with ‘ deposit’. 

In section 13, the passage begin- 
ning with the words ‘and be written’ 

Bengal Act Ho. ! 
11 of 1869. 

An Act to ascertain regu- 
late and record certain te- 
nures in Chota Hagpore. 

Section 22. 

Bengal Act Ho. 
'VIII of 1869. 

An Act to amend the pro- 
cedure in suits between land- 
lords and tenants. 

i 

In section 14 and 76 the words 
‘ (which may be on plain paper)’. 

In section 20, the words ‘ on plain 
paper.’ 
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{e) or where the period of settlement of the district has come to an 

end, 

the landholder may apply to enhance the rent of such tenant on one of 
the following grounds and on no others : — 

(/) that the rate of the rent paid by such tenant is below the prevail- 
ing rate payable by the same class of tenants* for land of similar quality 
with similar advantages ; 

{g) that the value of the produce has, or the productive powers of the 
land have, been increased otherwise than by the agency or at the expense 
of the tenant ; 

(A) that the quantity of land held by the tenant has been proved by 
measurement to be greater than the quantity for which rent has been pre- 
viously paid by him. 


Enhancement of rent 
o£ ex-proprietary tenants 
which has not been fixed 
by ordc^'. 


14. (a). Where the rent of any ex-proprietary tenant has not 

been fixed by order of a Settlement-officer 
under the North-Western Provinces Land Re- 
venue Act, 1873, or by an order under this 
Act, 

or where the rent has been fixed by such order, but the term for which 
it has been fixed has expired, 

or where any of the events mentioned in section 13, clauses (c), (cZ) and 
(e) has occurred, 


the landholder may apply to enhance or determine the rent of such 
tenant as if he were an occupancy-tenant : Provided that his rent shall be 
four annas in the rupee below the prevailing rate for land of a similar 
quality with similar advantages held by tenants-at-will. 

(&). Whenever the district or tahsil, or other local area in which such 
. land is situated, has been divided by the Settlement- 

comparison officer into circles of like capacity and soil, the land 

of similar quality, with similar advantages, shall, 
for the purposes of this section and section 13, be selected from the same 
circle. 

(c). When the Settlement-officer^ has not so divided the district or 
other local area as aforesaid, the land regarding which the application has 
been made shall be compared with land of similar quality and with similar 
advantages, in the same tahsfl or in a lahsfl immediately adjacent. 

15. Where the rent of any ex- proprietary tenant or occupancy-tenant 
has not been fixed by order of a Settlement-officer 
Abatement in like cases, the North-Western Provinces Land Revenue 

Act, 1873, or by an order under this Act. 

or where the rent has been fixed by such order, but the term for which 
it has been fixed has expired, 

or where any of the events mentioned in section 13, clauses (c), (d) and 
(e) has occurred, 

the tenant may apply for an abatement of his rent on one of the 
following grounds, and on no others : — 

(a) that the area of the land held by him has been diminished by 
diluvion ^r otherwise ; 


(6) that the value of the produce has, or the productive powers of such 
land have, been decreased by any cause beyond his power, 

104 
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16. Where the rent of any ex-proprietary or 
occupancy-tenaut has been fixed by an order under 
this Act, such rent shall not be liable to be enhanced 
or abated until the occurrence of any of the events 
mentioned in section 13, clauses (c), (c?) and (e) 
whichever first occurs. 

17. Notwithstanding anything contained in sec- 
tion 16 where the rent of any ex-proprietary or 
occupancy- tenant has been fixed by order of a 
Settlement-officer under the North-Western Pro- 
vinces Land Revenue Act, 1873, or by an order 

under this Act, the landholder may apply to enhance the rent of such 
tenant during the currency of the term for which the rent has been so fixed, 
on one of the following grounds, and on no others : — 

(a) that the area of the tenant’s holding has been increased by alluvion 
or otherwise : 

(b) that the productive powers of the land held by the tenant have, since 
the date of the order, been increased otherwise than by the agency or at 
the expense of the tenant : 

And the tenant may apply for abatement of his rent on one of the 
following grounds, and on no others : — 

(c) that the area of the land held by him has been diminished by 
diluvion or otherwise ; 

(ii) that the productive powers of such land have been decreased by 
any cause beyond his control. 

18. In the case of a tenant at fixed rates, the landholder may apply 
Grounds of enhancement to enhance his rent on the ground that the 
or abatement of rent of area of the land in his holding has been increased 
tenant at fixed rates. aVluvion or otherwise, 

and the tenant may apply for abatement of his rent on the ground 
that the area of the land in his holding has been diminished by diluvion 
or otherwise. 


Time of enhancement or 
abatement where rent of 
-ex-pioprietary or occu- 
pancy-tenant has been fixed 
by order under this Act. 


Grounds of enhancement 
and abatement where his 
rent has been fixed by order 
of a Settlement-officer or 
under this Act. 


19. Applications for enhancement or abatement of rent must be 
Day before which appli- made on or before the thirty-first day of August 

cations for enhancement or next before * the year commencing on the first day 
abatement must be made. of July from which the rent is to be enhanced or 
abated, 

and every order for enhancement or abatement shall take effect from 
the first day of July next following the date of 
^Orders when to take g^^h order, unless for some reason, to be stated in 
* ‘ writing, the Court thinks fit to order otherwise. 

20. In determining, under this Chapter, the rate of rent payable by 
ConsWeraMon of caste any tfuant, his caste shall not be taken into const- 

and class of tenant in do- deration, unless it is proved that, by local custom, 
termining rate of his rent. caste is taken into account in determining such rate ; 

and whenever it is found that, by local custom or practice, any cla^s of 
persons, by reason of their having formerly been proprietors of the soil 
or otherwise, hold land at favourable rates of rent, the rate shall be deter- 
xiiiued in accordance with such custom or practice. 


21. No tenaut-at-will of land shall be liable to pay rent in excess 
of the rent (if any) payable by him in the^pievious 
Tenants-at-wi . ending on the thirtieth day of June, unless 

the landholder and tenant have agreed as to the rent to be paid to the 
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former by the latter, and such agreement has been recorded by the kaniingo 
of the pargana in which such land is situate. 

22. Notwithstanding anything hereinbefore contained, when the rent 
Rent of ex-proprietary 9,ny ex-proprietary Or occupancy-tenant has been 
or occupancy- tenant fixed fixed by agreement between the parties, such rent 
by agreement. shall not be liable to enhancement or abatement 

for such terra as may be agreed on. 

22A. When any land is held of a landholder by a tenant, such land- 
holder or tenant may, in the abseiice of a written 
survey contract to the contrary, apply to the Collector of 
the District to have such land surveyed. The 
Collector, on receiving such application, may estimate the cost of such 
survey, and, by order in writing, require the applicant to deposit the 
amount of such estimate. 

If the applicant deposits such amount within fifteen days from the 
date of the order, the Collector of the District shall issue a notice to the 
other party or parties to the tenancy to show cause, at a time and place 
specified in such notice, why the survey should not be made ; and, if no such 
cause is so shewn, may, by an order in writing, direct the survey to be made 
by such person and at such time as he thinks fit. 

A copy of such order shall he serv-ed on all the parties to the tenancy ; 
and, if any party fails to attend at the appointed time, it shall not there- 
after be open to him to question the correctness of the survey made in his 
absence. 

If any ])arty, on being called npon to show cause as aforesaid, makes 
any objection to the survey and such objection is overruled, he shall be liable 
to pay the costs (if any) occasioned by such objection. 

Nothing in this section shall affect any power conferred by law to com« 
pel the attendance of any r^erson at a survey, 

2o. Whenever for any cause the Local Government remits or suspends 
„ , for any period the payment of the whole or 

payment of rent when pay. any part of the revenue payable in respect of any 
ment of revenue remitted land, any officer empowered by the Local Govern- 
or suspended. ment in this behalf may, subject to such rules as to 

appeal, confirmation or otherwise, as may, from time to time, be prescribed 
by the Board, order that the rent of such land shall be remitted, or suspend- 
ed for the period of such suspension, of payment of revenue, as the case may 
be, to an amount which shall be equal to double the amount of the revenue of 
which the payment has been so remitted or suspended, or shall bear the same 
proportion to the whole of the rent payable in respect of the land as the 
revenue of which the payment has been so remitted or suspended bears to 
the whole of the revenue payable in respect of such land ; 

and, subject to the same rules, the landholder shall be bound by such 
order. 




THE TRANSFEB OF PROPERTY ACT, 1882 . 


CONTENTS. 


Preamble. 

CHAPTER I. 

Preliminary. 

Sections. 

1 Short title. 

Commencement. 

Extent. 

2. Repeal of acts. 

Saving of certain enactments, incidents, rights, liabilities &c. 

3. Interpretation-clause. 

4. Enactments relating to contracts to be taken as part of Act IX of 

1872. 

CHAPTER 11. 

Of Transfers of Property by act of Parties. 

(A). — Transfer of 'property, whether moveable or immoveable. 

5. '‘Transfer of property” defined. 

6. What may be transferred. 

7. Persons competent to transfer. 

8. Operation of transfer. 

9. Oral transfer. 

10. Condition restraining alienation. 

11. Restriction repugnant to interest created. 

12. Condition making interest determinable on insolvency or attempted 

alienation. 

13. Transfer for benefit of unborn person. 

14. Rule against perpetuity. 

15. Transfer to class some of whom come under sections 13 and 14. 

16. Transfer to take effect on failure of prior transfer. 

17. Transfer in perpetuity for benefit of public. 

18. Direction for accumulation. 

19. Vested interest. 

20. When unborn person acquires vested interest on transfer for his 

benefit. 



THE TRANSFER OF PROPERTY ACT. [Act IV. 

Sections. 

21. Contingent interest. 

22. Transfer to members of a class who attain a particular age. 

23. Transfer contingent on happening of specified uncertain event. 

24. Transfer to such of certain persons as survive at some period not 

specified. 

25. Conditional transfer. 

26. Fulfilment of condition precedent. 

27. Conditional transfer to one person coupled with transfer to another on 

failure of prior dispositicfn. 

28. Ulterior transfer conditional on happening or not happening of speci- 

fied event. 

29. Fulfilment of condition subsequent. 

30. Prior disposition not affected by invalidity of ulterior disposition. 

81. Condition that transfer shall cq^se to have effect in case specified 
uncertain event happens or does not happen. 

32. Such condition must not be invalid. 

83. Transfer conditional on performance of act, no time being specified 
for performance. 

34. Transfer conditional on performance of act, time being specified. 

Election, 

35. Election when necessary. 

A’p’portionmeni, 

36. Apportionment of periodical payments on determination of interest of 

person entitled. 

37. Apportionment of benefit of obligation on severance. 

(B), — Transfer of Immoveable Tro'pevty. 

38. Transfer by person authorized only under certain circumstances to 

transfer. 

39. Transfer where third person is entitled to maintenance. 

40. Burden of obligation imposing restriction on use of land, 

or of obligation annexed to ownership but not amounting to interest 
or easement- 

41. Transfer by ostensible owner. 

42. Transfer by person having authority to revoke former transfer. 

43. Transfer by unauthorized person who subsequently acquires interest 

in property transferred. 

44. Transfer by one co-owner. 

45. Joint transfer for consideration. 

46. Transfer for consideration by persons having distinct interests. 

47. Transfer by co-owners of share in common property, 

48. Priority of rights created by transfer. 



18 « 2 .] 


THE TRANSFER OP PROPERTY ACT. 


831 


Sections. 

49. Transferee’s right under policy. 

50. Rent 6o7ia fide paid to holder under defective title. 

51. Improvements made by bona fide holders under defective titles. 

52. Transfer of property pending suit relating thereto. 

53. Fraudulent transfer. 

CHAPTER III. 

Of Sales of Immoveable Property. 

54. “Sale” defined. 

Sale how made. 

Cv)ntract for sale. 

55. Rights and liahilitics of bnver and seller. 

50. Sale of one of two properties subject to a common charge. 

Discharge of Incumbrances on Sale, 

57. Pi 0 vision by Court for incumbrances and sale freed therefrom. 

CHAPTER IV. 

Of Mortgages of Immoveable Property and Charges. 

58. “ Mortgage/’ “ mortgagor” and “ mortgagee” defined. 

Simple mortgage. 

Mortgage by conditional sale. 

Usafructuary mortgage, 

English mortgage. 

59. Mortgage Mhen to be by assurance. 

Rights fuid Liabilities of Mortgagor, 

60. Right of mortgagor to redeem. 

Redemption of portion of mortgaged property. 

61. Riglit to redeem one of two pronerties separately mortgaged. 

62. Right of usufrnctmary mortgagor to recover possession. 

63. Accession to mortgaged property. 

Accession a'^quired in virtue (»f transfer red ownership. 

64. Renewal of mortgaged lea^se. 

65. Implied contract.s by mortgagor. 

66. Waste by mortgagor in po.''SPShif)n. 

Rights and, Liabilities of Mortg igce. 

67. Right to foreclosure or sale. 

68. Right to sue for mortgage-money, 

69. Power of sale when valid. 



THE TRAN&FER OF PROPERTY ACT. [Act IV, 

Sections. 

70. Accession to mortgaged property. 

71. Renewal of mortgaged lease. 

72. Rights of mortgagee in possession. 

73. Charge on proceeds of revenue-sale. 

74. Right of subsequent mortgagee to pay off prior mortgagee, 

75. Rights of mesne mortgagee against prior and subsequent mortgagees, 

76. Liabilities of mortgagee in possession. 

Loss occasioned by his default. 

77. Receipts in lieu of interest. 

Priority. 

78. Postponement of prior mortgagee. 

79. Mortgage to secure uncertain amount when maximum is expressed. 

80. Tacking abolished. 

Marshalling and Contribution. 

81. Marshalling securities. * 

82. Contribution to mortgage-debt. 

Deposit in Court 

83. Power to deposit in Court money due on mortgage. 

Right to money deposited by mortgagor. 

84. Cessation of interest. 

Suits for ForeclosurCy Sale or Redemption. 

85. Parties to suits for foreclosure, sale and redemption. 

Foreclosure and Sale. 

8G. Decree in foreclosure-suit. 

87. Procedure in case of payment of amount due. 

Order absolute for foreclosure. 

Power to enlarge time, 

88. Decree for sale. 

Power to decree sale in foreclosure-suit. 

89. Procedure when defendant pays amount due. 

Order absolute for sale. 

90. Re^iovery of balance due on mortgage. 

Redemption. 

91. Who may aue for redemption. 

92. Decree in redemption-suit. 

93. In case of redemption, possession. 

In default, foreclosure or sale. 

Power to eularp^e time. 



IS82.] THE TRAKSPER OF PROPERTY ACT. S5S 

Sections. 

94. Costs of mortgagee subsequent to decree. 

95. Charge of one of several co-mortgagers who redeems. 

Sale of Property subject to prior Mortgage. 

96. Sale of property subject to prior mortgage. 

97. Application of proceed®. 

Anomalous Mortgages. 

98. Mortgage not described in section 58, clauses (5), (c), (cZ) and (f). 

Attachment of Mortgaged Property. 

99. Attachment of mortgaged propert 3 ^ 

100. Charges. 

3 01. Extinguishment of charges. 

Notice and Tender. 

i02. Service or tender on or to agent. 

108. Notice, &c., to or by person incompetent te contract 
104. Fov/er to make rules. 

CHAPTER Y 

Of Leases of Immoveable Property, 

Lease defined. 

Lessor, lessee, premium and rent defined. 

Duration of certain leases in absence of written contract or Local 
usage. 

Leases hew ’made. 

Rights and liabilities of lessor and lessee. 

A. — Rights and Liabilities of the Lessor, 

B. — Rights and Liahilities of the Lessee 
Rights of lessor’s transferee. 

Exclusion of day on which term commences. 

Duration of lease for a year. 

Option to determine lease. 

Determination of lease. 

Waiver of forfeiture. 

Waiver of notice to quit. 

Relief against forfeiture for non-payment of rent. 

Effect of surrender and forfeiture on underleases. 

Effect of holding over. 

Exemption of leases for agricultural purposes, 

105 


105. 

106. 

107. 

208. 


109. 

110 . 


111 . 

112 . 

113. 

114. 

115. 

116. 
117. 



8B4 


THE TRANSFER OF PROPERTY ACT. 


[Act IV. 


CHAPTER VL 
Of Exchanges. 

Sections. 

118. ‘‘ Exchange ” defined. 

119. Right of party deprived of thing received in exchange, 

120. Rights and liabilities of parties. 

121. Exchange of money. 


CHAPTER VII. 

Of Gifts. 

122. ‘‘Gift" defined. 

Acceptance when to be made. 

123. Transfer how effected. 

124. Gift of existing and future property. 

125. Gift to several, of whom one does not accept. 

12G. When gift may be suspended or revoked. 

127. Onerous gifts. 

Onerous gift to disqualified person. 

128. Universal donee. 

129. Saving of donations mortis cawsci and Muhammadan law. 


CHAPTER VIII. 

Of Transfers of Actionable Claims. 

130. Actionable claim. 

131. Transfer of debts, 

132. Notice to be in writing signed. 

133. Debtor to give effect to transfer. 

134. Warranty of solvency of debtor. 

135. Discharge of person against whom claim is sold. 

136. Incapacity of officers connected with Courts of justice. 

137. Liability of transferee of debt. 

138. Mortgaged debt. 

139. Saving of negotiable instruments. 

The Schedule — Enactments repealed. 



ACT NO. IV OP 1882. 


Passed by the Governor General of India in Council. 
{Received the assent of the Governor General on the 7th Fthruary 1SS2.) 


An Act to amend the law relatinof to the Transfer of Property 

by act of Parties. 

AVhereas it is expedient to define and amend certain parts of the law 
p ^ , , relating to the transfer of property by act of parties ; 

It is hereby enacted as follows : — 


CHAPTER I. 


Preliminary. 


■•'hori title. 
Commencement, 


1. This Act may be called The Transfer of 
Property Act, 1882 

It shall come into force on the first day of July, 


It extends in the first instance to the whole of British India except the 
territories respectively administered by the Gov- 
ernor of Bombay in Council, the Lieutenant-Gov- 
ernor of Panjah and the C^hief C/ommissioner of British Burma. 

But any of the said Local Governments may, from time to time, by 
nolincation in the local official Gazette, extend this Act to the whole or any 
specified part of the territories under its administration. 

* And any Local Government may, wdth the* previous sanction ,>f the 
Governor-General in Council, from time to time, by notification in the local 
official Gazette, exempt, either retrospectivelv, hr prospectively, any part of 
the territories administered by such Local Government, from all or any of 
the following provisions, namely, sections fifty-four, paragraphs two and 
three, fifty-nine, one hundred and seven and one hundred and twenty-three. 

* Notwithstanding anything in the foregoing part of this section, sec- 
tions fifty-four, paragranhs two and three, fifty-nine, one hundred and seven 
and one hundred and twenty-three shall not extend or be extended to any 
district or tract of country for the time being excluded from the 0])eration of 
the Indian Registration Act, 1877, under the power conferred the first section 
of that Act or otherwise. 


2. In the territories to which this Act extends for the time being the 
Repeal of Act. enactments specified in the schedule hereto annexed 

shall be repealed to the extent therein mentioned. 
But nothing herein contained shall he deemed to affect — 


Saving of certain enact- 
mentp, incidents, rights, li- 
abilities. &,c. 


(a) the provisions of any enactment not hereby ex- 
pressly repealed : 


Act III of 1885, 
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(h) any iornis or incideni^ of any contract or constitution of property 
Tnhich are consistent with the provisions‘of this Act, and are allowed by the 
fciw for the time being in force 

(c) any right or liability arising out of a legal relation constituted before 
this Act comes into force, or any relief in respect of anv such right or liabi- 
lity : or, 

(d) save as provided by section fifty-seven, and chapter four of this Act, 
any transfer by operation of law or by, or in execution of, a decree or ordci 
of a (.0111 1 of competent jurisdiction : and nothing in the second chapter of 

^Sshall be deemed to affect any rule of Hindu, ]\Inhammadan oi 

3. In this Act, unless there is something repug- 
nant in the subject or context, — 

immoveable pr()pei’ty do(?s not include standing 
timber, growing crops or grass : 

“instrument” means a non-testamentary instru- 
ment : 

“registered” means registered in British India under the law for the 
"registered. time being in force regulating the registration of 

documents : 


i5U(ianisT. law. 
Interpretation-clause. 

“ Immoveable property 
" instrument 


attached to the earth “attached to the earth” means — 

ta) rooted in the earth, as in the case of trees and shrubs ; 

(b) imbedded in the earth, as in the case of walls or bnildings ; or 

(c) attached to what is so imbedded for the permanent beneficial enioy- 
ment of that to which it is attached: 


and a person is said to have " notice” of a fact when he actually knows 
.-notice:” that fact, or when, but for wilfii! abstention 'from an 

. inquiry or search which he ought to have made, or 
gross negligence, he would have known it, or when information of the fact 
is given to or obtained by his agent under the circumstances mentioned in 
the Indian Contract Act, 1872, section 229. 

Enactments relatiiip: to The chapters and sections of this Act which 

f Indian Contract Act, 1872. And sections fiftv- 

four, paragraphs two and three, fifty-nine, one hundred and seven and one 

SraTion" ct,T 87 ^^ supplemental to the Indian Re- 


CHAPTER II. 

Of Transfers of Property by act of Parties. 

(A).— Tranter oj Property, whether moveable or immoveable. 

5. In the following sections ;■ transfer of property” means an act by 
•‘Transfer of property” a living person conveys property, in present 

Refilled, or m future, to one or more other living persons or 

f# * 4 . r .r nimself and one or more other living Der‘?ons kr\d 

to transfer property,” is to perform such act. ^ ^ 


Act m of 1885, 
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_ , . r , 6. Pi>operty of any kind may be transferred, ex- 

at may e lans erre . as otherwise provided by thi-s Act or by any 

other law for the time being in force : 

(a) The change of an heir-apparont succeeding to an estate, the chance 
of a relation obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be transferred. 

(b) A mere right of re-entry for breach of a condition subsequent can- 
not be transferred to any one except the owner of the property affected 
tluTi’l))". 

(c) An easement cannot be transferred apart from the dominant heritage. 

(d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(c) A mere right to sue for compensation fora fraud or for harm illegal- 
ly caused cannot be transferred. 

(/'J A public ofHce cannot be transferred, nor can the salary of a public 
oflScer, whether before or after it has become payable. 

(^) Stipends allowed to military and civil pensioners of Government 
and political pensions cannot be transferred. 

(k) No transfer can be made (1) in so far as it is opposed to the nature 
of the interest affected thereby, or (2) for an illegal purpose, or (3) to a 
person legally disqualified to be transferee. 

* (i) Nothing in this section shall be deemed to authorise a tenant 
having an untransferable right of occupancy, the farmer of an estate in 
respect of which default has been made in paying revenue or the lessee oF 
an estate under the management of a court of wards to assign his interest 
as such tenant, farmer or lessee. 


7, Every person competent to contract and entitled to transferable 

property, or authorized to dispose op transferable 
traubIcT” competent to property not his own, is competent to transfer such 
property either wholly or in ^part and either abso- 
lutely or conditionally, in the circumstances, to the extent and in the man- 
ner, allowel and prescribed by any law for the time being in force, 

8. Unless a different intention is expressed or necessarily implied, a 
Operation of transfer. transfer of property passes foi-th with to the trans- 
feree all the interest which the transferor is then 

capable of passing in the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements an- 
nexed thereto, the rents and profits thereof accruing after the transfer, and 
all things attached to the earth ; 

and, where the property is machinery attached to the earth, the 
moveable parts thereof ; 

and, where the property is a house, the easements annexed thereto, the 
rent thereof accruing after the transfer, and the locks, keys, bars, doors, win- 
dows and all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable claim the securities 
therefor (except where they are also for other debts or claims not trans- 
feired to the transferee), but not arrears of fnterest accrued before the 
transfer ; 


» Act lU of 1885. 
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and, where the property is money or other property yielding income, the 
interest or income thereof accruing after the transfer takes effect. 

Oral transfer transfer of property may be made without 

writing in every case in which a writing is not ex- 


pressly required by law. 

10. Where property is transferred subject to a condition or limitation 
absolutely restraining the transferee or any person 
alicuaUoif^ restraining claiming under him from parting with or disposing 
of his interest in the property, the condition or li- 
mitation is void, except in the case of a lease where the condition is for the 
benefit of the lessor or those claiming under him : provided that property 
may be transferred to or for the benefit of a woman (not being a Hindu 
Muhammadan or Buddhist), so that she shall not have power during her 
marriage to transfer or charge the same or her beneficial interest^ therein. 


11. Where, on a transfer of property, an interest therein is created abso- 

lutely in favour of any person, but the terms of the 
iuterost creatcl^r^^ transfer direct that such interest shall be applied 

or enjoyed by him in a particular manner, he shall bo 
entitled to receive and dispose of such interest as if there were no such direc- 
tion. 

Nothing in this section shall be deemed to affect the right to restrain, 
for the beneficial enjoyment of one piece of immoveaVde property, the enjoy- 
ment of another piece of such property, or to compel the enjoyment thereof 
in a particular manner. 

12. Where property is transferred subject to a condition or limitation 
Condition making inter- makinrr any interest therein, reserved or given to or 

cst deteiminabk* on insol- for the benefit of any person, to cease on his becorn- 
v(Micy or attempted alie- insolvent or endeavouring to transfer or dispose 

of the same, such condition or limitation is void. 

N« thing ill this section applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. 

13. Where, on a transfer of property, an interest therein is created for 

the benefit of a person not in existence it the date 
nr^'orn^persorK of the transfer, subject to a prior interest created by 

the same transfer, the interest created for the benefit 
of such person shall not take effect, unless it extends to the whole of the 
remaining interest of the transferor in the property. 


Illustration, 

A transfers pr<>porfcy of wdiicli ho is the owner to B in trust for A and his intend- 
ed wife succssively for their lives, and after the death of the survivor for the eld( 3 st sou 
of the intended marriage for life, and after his death for A’s second son. The interest so 
created for the benefit of the eldest son does not take effect, because it does not extend 
to the whole of A’s remaining interest in the property 

14. No transfer of property can operate to create an interest which is 
. to take effect after the lifetime of one or more per- 

against perpe- living at the date of such transfer, and the mi- 

nority of some person wdio shall be in existence at 
the expiration of ihat period, and to whom, if he attains full age, the inter- 
est created is to belong. 
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15. If, on a transfer of property, an interest therein is created for the 
Transfer to class some benefit of a class of persons with regard to some of 


f>f whom come under sec- 
tions 13 and 14, 


Trpn.sfer in perpetuity 
fcti benefit of public. 


whom such interest fails by reason of any of the rules 
contained in sections thirteen and fourteen, such 
interest fails as regards the whole class. 

IG. Where an interest fails by reason of any of the rules contained in 
sections thirteen, fourteen and fifteen, any interest 
faUurrorprioftranrfc^ Cheated in the same transaction and intended to take 
effect after or upon failure of such prior interest 
also fails. 

17. The restrictions in sections fourteen, fifteen and sixteen shall not 
apply to property transferred for the benefit of the 
public in the advancement of religion, knowledge, 
commerce, health, safety or any other object benefi- 
cial to mankind. 

18. Where the terms of a transfer of property direct that the income 
arising from the property shall be accumulated, such 
direction shall be void, and the property shall be 
disposed of as if no accumulation had been directed. 

Exception . — Where the property is immoveable, or where accumulation 
is directed to be made from the date of the transfer, the direction shall be 
valid in respect only of the income arising from the property within one year 
next following such date ; and at the end of the year such property and in- 
come shall be disposed of respectively as if the period during which the accu- 
mulation has been directed to be made had elapsed. 

19. Where, on a transfer of property, an interest therein is created in 

AVsted interest. favour of a person without specifying the time when 

it is to take effect, or in terms specifying that it is to 
take effect forthwith or on the happening of an event which must happen, 
such interest is vested, unless a contrary intention appears from the terms of 
the transfer. 


Direction 

l.TtlOll. 


tor accumu- 


A vested interest is not defeated by the death of fhe transferee before he 
obtains possession. 

Explanation , — An intention that an interest shall not be vested is not 
^ be inferred merely from a provision whereby the enjoyment thereof is 
postponed, or whereby a prior interest in tbe same property is given or re- 
served to some other person, or whereby income arising from the property is 
directed to be accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen the interest shall pass to 
another person. 

20. Where, on a transfer of property, an interest therein is created for 

When unbora person benefit of a person not then living, he acquires 

acquires vested interest upon his birth, unless a contrary intention appear 
on transfer for his ben^- from the terms of the transfer, a vested interest, 
although he may not be entitled to the enjoyment 
thereof immediately on his birth. 

21. Where, on a transfer of property, an interest therein is created in 

Contingent interest. favour of a person to take eflfect only on the happen- 

ing of a specified uncertain eveni, or if a specified 

uncertain event shall not happen, such person thereby acquires a contincrent 
interest in the property. Such interest becomes a vested interest, iiTthe 
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former case, on the happening of the event, in the latter, when the happening 
of the event becomes impossible. 

Exception, — Where, under a transfer of property, a person becomes en- 
titled to an interest therein upon attaining a particular age, and the transferor 
also gives to him absolutely the income to arise from such interest before he 
reaches that age, or directs the income or so much thereof as may be neces- 
sary to be aoplied for his benefit, such interest is not contingent. 

22. Where, on a transfer of property, an interest therein is created in 
Transfer to members of favour of such members ouly of a class as shall 

a class who attain a par- attain a particular age, such interest does not vest 
ticularagc. any member of the class who has not attained 

that age. 

23. Where, on a transfer of property, an interest therein is to accrue to a 
Transfer continfrent on specified person if a specified uncertain event shall 

happouiug of specified un- happen, and no time is mentioned for the occur- 
certain event. rence of that event, the interest fails unless such 

event happens before, or at the same time as, the intermediate or prece- 
dent interest ceases to exist, 

24*. Where, on a transfer of property, an interest therein is to accrue 
to such of certain persons as shall be surviving at 
ccrtain'^Srso^s as'survive Some period, but the exact period is not specified, 
at eonie period not speci- the interest shall go to such of them as shall be 
fied. alive when the intermediate or precedent interest 

ceases to exist, unless a contrary intention appears form the terms of the 
transfer 

Illustration » 

A transfers property to B for life, and after his death to C and D, equally to be 
divided between them, or to the survivor of them. C dies during the life of B. 
13 survives B. At B’s death the property passes to D. 

25. An interest created on a transfer of property and dependent upon 
a condition fails if the fulfilment of the condition 
Con itiona trans er. impossible, or is forbidden by law, or is of such 

a nature that, if permitted, it would defeat the provisions of any law, or is frau- 
dulent, or involves or implies injury to the person or property of another, 

. r the court regards it as immoral or opposed to public policy. 

Illustrations, 

(a) . A lets a farm to B on condition that he shall walk a hundred miles in 
an hour. The lease is void. 

(b ) , A gives Rs. 500 to B on condition that he shall marry A’s daughter C. 
At the date of thp transfer G was dead. The transfer is void. 

(c) , A transfers Rs. 500 to B on condition that she shall murder C. The 
transfer is void. 

(d) . A transfers Rs. 500 to his niece C if she will desert her husband. The 
transfer is void. 


26. Where the terms of a transfer of property impose a condition to 
* be fulfilled before a person can take an interest in 

prec^eut?*^^ condition the property, the condition shall be deemed to have 
been fulfilled if it has been substantially complied 
with. 
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lUnsiratloii^^ 

(a). A tran'ifors Rs. 5,000 to B on condition tiiat he shall many with the 
•consent of C, D and E. E dies. B inamcs with the consent of C and D. B is 
doemoJ to have fnliillod the condition. 

(h). A transfers Rs. 5,000 to B on condition that he shall many with the 
consent of C, T) and E. B marries without the consent of C, T) and E, bat 
obtains their consent aficr the marria^'c. B has not fulfilled the condition. 


27. Wbero^ cn a transfer of ])ropert 3 % an interest tlierein is created in 
favour of one per.^on, and by th(3 same tiansaction 
an ulterior disposition of the same interest is made 
ill favour of* another, if the prior disposition under 
the transfer .shall fail, the ulterior disposition shall 
take oiteet upon the failure of the prior disposition, 
although the failure may not have occurred in the manner contemplated 
hy the transferor. 


Conditional transfer to 
one person cou[>le(l with 
tiansfer to another on 
failure of prior disposi- 
tion. 


But where the intention of the parties to the transaction is that the 
ulterior dispoMilion shall take effect only in the event of the prior disposition 
failing in a particular manner, ihe ulterior disposition shall not fake effect 
nnlcs.-? the prior disposition fails in that manner. 


(aj, A transfers Rs. 500 to B on condition that he shall execMifo a certain 
lease within three months after A’s death, and if he should nei^lect to do so. to C. 
B dies in A's life-time. Tlie disposition in favour of C takes effect. 

(/> J, A transfers property to his wife ; but in case she should die in his life- 
time, transfers to B that which he had transferred to her. A and his wife perisli 
togetlier, under ciicuinstanecc which make it impossible to prove that she died 
before him. The disposition in favour oi B does not take effect . 


28. On a transfer of property an interest tlierein may he crcat(‘d to 
riter.or transfer coudi- liny person witli tlie condition superadd- 

(it.nal oil happening? or ed that m case a S]3e(;]h(‘d uncertain event shall 
not happening ot eped/ied happen such interest shall p;iss to another pei tin, 
• or that in case a specified uncertain rv(mt shall not 

happen such iu tercet shall pass ta another person. Jn each case the dis- 
positions are subject to tin; rules contained in sections twelve, twenty- 
one, twenty-two, twenty-three, twenty-four, tw^enty-tiA e, and twenty- 
seven. 


Fulfilment of condition 
suosequeut. 


29. An ulterior disposition of ihe kind eo;it<‘m- 
plated by the last preceding; section cannot take 
<iiFect unless the condition is strictly fuitiiicd. 


Illustration. 

A transfers Rs. 500 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor or marries Avithout C’s consent, 
me Ks. 500 shall go to D. B marries when only 17 years of age, witlout C’s 
consent. The transfer to D takes effect. 


Prior disposition not 
affected by invalidity of 
ulterior disposition. 


30. If the ulterior disposition is not valid, the 
prior disposition is not affected by it. 


Illustration, 

A transfers a farm to B for her life, and, if she do not desert her husband, to 
C, B is entitled to the furni during her life as if no condition had been interested. 

lOG 
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Condition that transfer provisions of section twelve, 

shall cease to have effect 01^ a transfer of property an interest therein may 
in case specified uncertain be created with the Condition snperadded that it 
happen!^^^^^^* shall cease to exist in case a specified uncertain 

event shall happen, or in case a specified uncertain 
event shall not happen. 

Illustrations, 

(a), A transfers a farm to B for his life, with a proviso that, in case B cuts 
down a certain wood, the transfer shall cease to have any effect. B cuts down the 
wood. He loses his life-interest in the farm. 

Q)'), A transfers a farm to B, provided that, if B shall not go to England 
within three years after the date of the transfer, his interest in the farm shall cease. 
B docs not go to England within the term prescribed. His interest in the 
farm ceases. 


32. In order that a condition that an interest shall cease to exist may 

Snch condition must ^ 'V'® the event to v;lnch 

not be invalid. relates be one which could legally constitute 

the condition of the creation of an interest. 


33. Where, on a transfer of property, an interest therein is created 
subject to a condition that the person taking it shall 
perform a certain act, but no time is specified for 
the performance of the act, the condition is broken 
when he renders impossible, permanently or for 
an indefinite period, the performance of the act. 


Transfer conditional on 
performance of act, no 
time bciiifr ppecilied for 
performance. 


3f. When an act is to he performed by a person either as a condition 
Transfer conditional on kc fulfilled before an interest created on a transfer 
performance of act, time of property is enjoyed by him, or as a condition on 
emg specifiec . non-fulfilnieiit of which the interest is to pass 

from him to another person, and a time is specified for the performance of 
the act, if such periormance within the specified time is prevented by the 
fraud of a person who would be directly benefited by non-fulfilment of 
the condition, such further time shall as against him be allowed for performing 
the act as shall bo requisite to make up for the delay caused by such fraud. 
But it no time is specified for the performance of the act, then, if its perform- 
ance is by the traiid of a person interested in the non-fulfilment of the condition 
rendered impossible or indefinitely postponed, the condition shall as against 
him be deemed to have been fulfilled. 


Election, 

35. Where a person professes to transfer property which he has no right 
transfer, and as part of the same transaction con- 

liilectioQ when necessary. u i. 

lers any beneht on the owner of the property, such 

owner must elect eitlier to confirm such transfer or to dissent from it ; and 
ill tlm latter ca.se he shall relinquish the benefit so conferred, and the benefit 
so relincpiished shall revert to the transferor or his representative as if it had 
not been disposed of, 

subject neveriheless, 

where the transfer is gratuitous, and the transferor has, before the elec- 
tion died or otherwise become incapable of making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount 
or \afue of the property attemjited to be transferred to him. 
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Illustrations. 

Tlie farm of Sultanpur is the property of C and worth Rs. 800. A by an ins** 
trumeiit of gift professes to transfer it to B, giving by the same instrument Rs. 1,000 
to C. C elects to retain the farm. He forfeits the gift of Rs. 1,000. 

In the same case, A dies before the election. His representative must, out of 
the Rs. 1,000 pay Rs. 800 to B. 

The rule in the first paragraph of this section applies whether the trans- 
feror does or does not believe that which he professes to transfer to be his 
own. 

A person taking no benefit directly under a transaction, but deriving a 
benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transaction 
m iy in anoth<T dissent therefrom. 

Exception to the last preceding four rules . — Where a particular benefit is 
exprt'ssed to be conferred on the owner of the *prof)erty which the transferor 
])rofesses to transfer, and such benefit is expressed to be in lieu of that pro- 
perty, if such owner claim the property, he must relinquish the particular 
benc'ib, but he is not bound to relinquish any other benefit conferred upon 
him ly the same transaction. 

Acceptance of the benefit by the person on whom it is conferred consti- 
tutes an elect ion by him to confirm the transfer, if he is aware of his duty to 
elect and of those circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives enquiry into the cir- 
cumstances. 

vSuch knowledge or waiver shall, in the absence of evidence to the con- 
trary, be presumed, if the person on \vhoi]i the benefit lias been conferred has 
enjoyed it for two years without doing any act to express dissent. 

^^nch knowledge or waiver may be inferred from any act of liis Avhich 
renders h impossible to place the ])ersons interested in the ])r()porty ])roiessed 
to he iransferred in the same condition as if such act had not been done. 

lU list ration. 

A transfers to B an estaie to which 0 is entitled, and as part of llie same t* :u- 
snetion gives C a coalrmine. (y lakes })ossession of the mine and exhausts it. He 
has thereby confirmed the tran^i’er of ihe estate to B. 

If he does not within one year after the date of the trrmsfiT signify to 
the transferor or his representatives his intention to confirm or to dissent from 
the transfer, the transferor or his representatives may, upon the expiration of 
that period, require him to make his election ; and if he does not comply with 
such requisition within a reasonable time after he has received it, he shall be 
deemed to have elected to confirm the transfer. 

In case of disability, the eleciion shall Ik) postponed nniil the disability 
ceases, or until the election is made by some competent authority. 

Apportionment. 

8G. ]u the ahseqce of a contractor local usage to the contrary, all rents, 
Appoitionment of peri- pensions, dividends and other periodical 

odical payments on deter- payments ill the nature of income shall, upon the 
mination of interest of per- transfer of the interest of the person entitled to re- 
Bon entitled. ceive sucli payments, be deemed, as heiween tlie 

transferor and the transferee, to accrue due from day to d.,y, and to be ap- 
portionable accordingly, but to be payable on tlie days appointed for the pay- 
ment thereof. 
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37. Yv^ben, in consocjiience of a transfer, property is divided and held 
Api-ortionriTCwt of bene- ^ several shares, and thereupon the benefit of any 
fit of oblitf.it Km on eerer- obligation relating to the property as a whole passes 
from one to several owners of the property, the cor- 
responding duty shall, in tl>e absence of a contract to the contrary amongst 
the owners, be performed in favour of each of siK*h owners, in proportion to 
the value of his share in the property, provided that the dTity can he severed 
and that the severamte does not substantially ineii}ase the burdeii of the obli- 
gation ; but if the duLy cannot be severed, or if the severance would substan- 
tialiy iii(‘r(\t-re tlie burden of the obligation, the duty shall he j>erformed for 
the benefit of suck one ol' t.hc) several owners as the.y shall jointly designate 
for that piirposci : 

Provirb^l that no person on whom tlie burden of tlie o'ldrLratron lies shall' 
he answerable for failure to discharge it in manner provided by this section^ 
unless and until Ik^ li;is had reasonable notice of th(3 sciverance. 

Nothing ill tliis s 'ction ap]f.ie.s to leases for agricultural purposes unless 
Sind until the Local (joveriimeut by uotificaiion in the official Gazette so 
directs. 


Illustrations. 


{a) A soils to B, C and D a house situate in a village and leased to E at an 
annual rent of oi) and delivery of one fat sheep, B having provided half tlie’pur- 
cliasc-inoney and C and id one ([uarter eacli. 10, having notice of this, must pay 
IG. In to B, Rs. 7]> to C, and Us. 7^ to D, and must deliver the sheep according to 
the joint direction of 13, 0 and L. 

{!>) In the same case, each liousc in the village being bound to provide ten days^ 
labour each year on a dyke to prevent inundation, E liad agreed as a tinmi of bis 
lease to perform this work for A. B, C and D severally reipiire E to perform the ten 
days’ Work due on account of the house of each. liJ is not hound to do more than 
ten days' work in all, according to s.uch directions as B, C and D may join in giving. 

B . — "transfer of Immoveable Fro})erty. 


38. Whore any person, authorized anly under circumstances in their 
Trausl'er by person autho- nature variable to dispose of iumioveable property,, 
rized only nmbjr certain -transfers such property for consideration, allegino* 
circumstances to transfer. existence of such circumstances, they shall, a^ 

between the traiisl’ercc on the one part and the transferor and other iiersons 
(if dny) atfocted by the transfer on the other part, be deemed to have existed, 
if the transferee, aftx^r using reasonable care to ascertain the existence of 
such circumstances, has acted in good faith. 


Illustration. 

A, ft Hindu widow, whose husband has left collateral heirs, alleging that the pro- 
perty held by lier as such is insufficient for her maintenance, agrees, for purposes 
neither religious nor charitable, to sell a field, part of such property, to B. B satisfies 
himself by reasonable enquiry that tlio income of the property is insufficient for A’s 
maintenance, and that the sale of the field is necessary, and, acting in good faith, buys 
the field from A. As between B on the one part and A and the collateral heirs on the 
other part, a necessity for tlie lalc shall be deemed to have existed. 

39 . Where a third person has a right to receive maintenance, or a pro- 
Tranefor where third per- vision for advancement or marriage, from tho profits 
son is entitled to maiiite- of immoveable property, and such property, is trans- 
ferred with the intention of defeating such right, the 
right may Ije enforced against the transferee, if‘ he has notice of such intention 
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or if the transfer is gratuitous ; but not against a transferee for consideration 
and without notice of the right, nor against such property in his hands. 


Illustration . 

A, a Hindu, transfers Snltanpiir to liis sister-in-law B, in lieu of her claim 
against him for maintenance in virtue of his having become entitled to her deceased 
husband’s property, and agrees with her that, if she is dispossessed of Sultanpur, A 
will transfer to her an equal area out of such of several other specified villages in his 
possession as she may elect. A sells the specified villages to C, who buys in good 
faith, Nviilioufc notice of the agreement. B is dispossessed of Sultanpur. She lias iia 
claim on the villages transfeiTed to C. 

40. Where, for the more beneficial enjoyment of his own immoveable 
r.iiHen of obligation property, a third person has, independently of any 
resuicLioii on Libe interest in the immoveable property of another or 
^ of any easement thereon, a right to restrain the 
enjoyment of the latter property or to compel its enjoyment in a particular 
manner, or 


Where a third person is entitled to the benefit of an obligation arising 
or of nbiic-ntion fimiexel out of coh tract and annexed to the ownership of 

alonu”'to intoLt’or I'l'n^veable property, but not amounting to an 
eascrneuC interest therein or easement thereon, 


such right or obligation may be enforced against a transferee with 
notice thereof or a gratuitous transferee of the property affected thereby, 
but not against a transferee for consideration and without notice of the 
right or obligation, nor against such property in his hands. 


Illustration^ 


A contracts to sell Sultanpur to B. While the contract is still in fore® he sells 
Snll.anpur to C, avIio lias notice of the contract. B may enforce the contract against 
C to the same extent as against A. 

41. Where, with the consent, express or implied, of the persons in- 

* terested in immoveable property, a person is the 
ovYiier?^ ^ ostensib e ostensible owner of such property and transfers the 
same for consideration, the transfer shall not be void- 
able on the ground that the transferor was not authorized to make it : 
provided that the transferee, after taking reasonable care to ascertain that the 
traiii'feror had power to make the transfer, has acted in good faith. 

42. Where a person transfers any immoveable property, reserving 
Transfer by person hav- power to revoke the transfer, and subsequently 

ing anthonty to revoke Transfers the property for consideration to another 
foimei tiaosfer. transferee, such transfer operates in favour of Such 

transferee (subject to any condition attached to the exercise of the power) 
as a i evocation of the former transfer to the extent of the power. 

Illustration. 

A lets a house to B, and reserves power to revoke the lease if, in the opinion of 
a sped lied surveyor, B should make a use of it detrimental to its value. Afterwards 
A, thinking that such a use has been made, lets the house to 0. This operates as a 
revocation of B’s lease subject to the opinion of the surveyor as to B‘s use of the 
house haying been detrimental to its value. 
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43. Where a person erroneously represents that he is authorized to 
Transfer by unauthorized transfer certain immoveable property, and professes 
person who subsequently to transfer such property for consideration, such 
transfer shall, at the option of tiie transferee, operate 
peity tr.oistcrre . interest which the transftoor may acquire 

in such property, at any time during which the contract of transfer subsists. 

Nothing in this section shall impair the right of transferees in good 
faith for consideration witliout notice of the existence of the said option. 


Illustration, 


A, a Hindu who has separated from his father B, sells to C throe fields, X, Y 
and Z, representing that A is authorized to transfer tlie same. Of these fields Z 
does not belong to A, it having been retained by B on the partition ; but on B’s 
dying A as heir obtains Z. C, not having rescinded the contract of sale, may 
require A to deliver Z to him. 

44. Where one of two or more co-owners of immoveable property 
. , legally compcsterit in that behalf transfers his share 

01 such property or any interest therein, the trans- 
feree acquires, as to such share or interest, and so far as is necessary to 
give eiTect to the transfer, the transferor’s right to joint possession or other 
common or part enjoyment of the property, and to enforce a partition of the 
same, but subject to the conditions and liabilities affecting, at the date of 
the transfer, the share or interest so transferred. 


Joint transfer for consi- 
derat’ou. 


Where the transferee of a share of a dwelling-house belonging to an 
undivided family is not a member of the family, nothing in this section 
shall be deemed to entitle him to joint possession or other common or part 
enjoyment of the house. 

45. Where immoveable property is transferred for consideration to 
two or more persons, and such consideration is paid 
out of a fund belonging to tliein in common, they 
are, in the absence of a contract to the contrary, 
respectively entitled to interests in such pi'operty identical, as nearly as may 
be, with the interests to which they were respectively entitled in the fund ; 
and where such consideration is paid out of separate funds belonoing to them 
respectively, they are, in the absence of a contract to the contrary, respective- 
ly entitlcHl to interests in such property in proportion to the shares of the 
consideration Avhich they respectively advanced. 

In the absence of evidence as to the interests in the fund to which they 
were resfieethely entitled, or as to the shares which they respectively ad- 
vanced, such persons shall be presumed to be equally interested in the pro- 
|)erty. 

4f). Where immoveable property is transferred for consideration by 
Transfer for considera- persons having distinct interests therein, the transfer- 
tioQ by persons having dis- ors are, ill the absence of a contract to the contrary, 
tinct interests. entitled to share in the consid oration equally, w^here 

their interests in the property were of equal value, and,, where such interests 
were of unequal value, proportionately to the value of their respective interests. 


Illustrations, 


(a.) A, owning a moiety, and B and C, each a quarter share, of mauza Sultan- 
pur, exchange an eighth share of that mauza for a quarter share of mauza Lalpura. 
There being no agreement to the contrary, A is entitled to an eighth share in Lalpura 
and B and C each to a sixteenth share in that mauza. 
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(h). A, being entitled to a life-interest in manza Atrali and B and C to tlie 
reversion, sell the maiiza for Rs. 1,000. A*s life-interest is ascertained to be worth 
Rs. 600, tlie reversion Rs. 400. A is entitled to receive Rs. 600 out of the pur- 
chase-money, B and C to receive Rs. 400. 

47. Where several co-owners of immoveable property transfer a share 
therein without specifying that the transfer is to take 
tsharp cffcct Oil atij particulav sliarc or shares of the trans- 

lerors, the transfer, as among such transferors, takes 
effect on such shares equally where the shares were equal, and where they were 
unequal, proportionately to the extent of such shares. 


Illustration. 

A, the owner of an eight-anna share, and B and C, each the owner of a four- 
anuii share, in mauza Sultanpur, transfer a two-anna share in tlie niauza to 1), 
without specifying from which of their several shares the transfer is made. To give 
effect to the transfer one-anna share is taken from the share of A, and half an anna 
shave from eacli of the shares of B and C. 

48. Where a person purports to create hy transfer at different times 

^ ^ . rights in or over the same immoveable property, and 

by trans^fer? crtaied rights caiinot all exist or be exercised to their 

full extent together, each later created right shall, 
in the absence of a special contract or reservation binding the earlier trans- 
ferees, bo subject to the rights previously created. 

49. Where immoveable property is transferred for consideration, and 

^ . , . , , property or any part thereof is at the date of 

policy'^^ ^ uiKer transfer insured against loss or damage by fire, 

the transferee, in case of such loss or damage, may, 
in the absence of a contract to fhe contrary, require any money which tiie 
transferor actually receives under the policy, or so much thereof as may be 
necessary, to be applied in reinstating the property. 

50. No person shall be chargeable with any rents or profits of any 
Rent hona fide pnid to immoveable property, which he has in good faith 

holder under defective paid or delivered to any person of whom he in good 
faith held such property, notwithstanding it may 
afterwards appear that the person to whom such payment or delivery was 
made had no right to leceive such rents or profits. 


Illustration. 

A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B, 
having no notice of the transfer, in good faith pays the rent to A. B is not chargeable 
with the rent so paid. 

51. When the transferee of immoveable property makHS any imurove- 
Improvements made by merit on rhe propei ty, believing in good faith that 
ho/id Me holders under he is absolutely entitled thereto, and he is subse- 
defective titles. ^ quently evicted therefrom by any person having a 

better title, the transferee has a right to require the person causing the evic- 
tion either to have the value of the imurovement estimated and paid or 
secured to the transferee, or to shII his interest in the property to the trans- 
feree at the then market value thereof irrespective of the value of such im- 
provement. 

The amount to be paid or secured in respect of such improvement shall 
be the ebtimated value thereof at the time of the eviction. 
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When, iindfjr the circuinsbances aforesaid, the transferee has planted or 
f?own on the property crops which are growing when ho is evicted therefrom, 
he is entitled to such crops and to free ingress and egress to gather and carry 
them. 

52. Daring the active prosecution in any Court having authority in 

Transfer of sroperty British India, or established beyond the limits of 

pending suit relating British India by the Governor General in Council^ 
thereto. ^ contentious suit or pioceeding in which any right 

to immoveable property is directly and specifically in (|nestion, tlie property 
<jannot be transferred or orherwiso dealt vvith by any p irty to the suit or 
f)rococding so as to atfeut tbe rights op any orh^^r party thereto under any 
decree or order which may ho made therein, except under tbe authority of 
t-iie Court and on such terms as it may impose. 

53. Every transfer of immoveable property, made with intent to de- 

^ - fraud nrior or subsequent transferees thereof for con* 

sideration, or co-owners or other persons having an 
interest in such prooerty, or to defeit or delay thti creditors of the transferor, 
is voidable at the option of any person so defrauded, defeated or delayed. 

Where the effect of any transfer of immoveable property is to defraud* 
defeat or delay any such person, and such transfer is ma le gratuitously or for 
a grossly inadequate consideration, the transfer may be presumed to have 
been made with such intent as aforesaid. 

Nothing contained ui this section shall impair the rights of any trans- 
feree in good faith and for consideration. 


CHAPTER III. 

Of Sales of Immoveablp: Propeutw 


' S»ale” defined. 


51}. “Sale” is a transfer of ownership in exchange 
for a price paid or promised or part-paid and part- 
^ promised. 

Such transfer, in the case of tangible immoveable property of the value 
S lie how rnidc of one hundred rupees and upwards, or in the case 

of a reversion or other intangible thing, can be made 
only by a registered instrument. 

In the case of tangible immoveable property of a value less than one 
hundred rupees, such transfer may be made either by a registered instru- 
ment or by delivery of the property. 


Delivery of tangible immoveable property takes place when the seller 
places the buyer, or such person as he directs, in possession of the property. 

A contract lor the sale of immoveable property is a contract that a sale 
Contract for sale. of such property shall take place on terms settled 

between the parties. 

It does not, of itself, create any interest in or charge on such property. 

65. lu the absence of a contract to the contrary, the buyer and the 

night, and liabiUuesot property respectively are sub- 

buyer and seller. the liabilities, and have the rights, mention- 

ed 111 the rules next following, oi such of them as are 
applicable to the property sold ; 
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(1) The seller is bound— 

(а) to disclose to the buyer any inateridll defect in the property of 
which the seller is, and the buyer is not, aware, and which the buyer could 
not with Oldinary care discover ; 

(б) to produce to the buyer on his request for examination all docu- 
ments of title relating to the property which are in the seller’s possession or 
power ; 

(c) to answer to the best of his information all relevant questions put 
to him by the buyer in respect to the property or the title thereto ; 

(d) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer tenders it to 
him for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all documents of title re- 
lating thereto which are in his possession, as an owner of ordinary prudence 
would take of such property and documents; 

(/* > to give, on being so required, the buyer, or such person as he directs, 
such possession of the property as its nature admits ; 

(//) to pay all public charges am^ rent accrued due in respect of the 
property up to the date of the sale, the interest on all incumbrances on such 
property due on such date, and, except where the property is sold subject 
to incumbrances, to discharge all incumbrances on the property then 
existing. 

(2) The seller shall be deemed to contract with th5 buyer that the in- 
terest which the seller professes to transfer to the buyer subsists and that he 
has power to transfer the same : 

provided that, where the sale is made by a person in a fiduciary charac- 
ter, he shall be deemed to contract with the buyer that the seller has done 
no act whereby the property is incumbered or whereby he is hindered from 
transferring it. 

The benefit of the contract mentioned in this rule shall be annexed to, 
and shall go with, the interest of the transferee as such, and may be euforc jd 
by every person in .whom that interest is for the whole or any part thereof 
from time to time vested, 

(3) Where the whole oi the purchase-money has been paid to the sel- 
ler, he is also bound to deliver to the buyer all documents of title relating to 
the property which-are in the seller’s possession or power : 

provided that (a), where the seller retains any part of the property com- 
prised in such documents, he is entitled to retain them all, and (6), where 
the whole of such property is sold to different buyers, the buyer of the lot of* 
greatest value is entitled to such documents. IBut in case (st) the seller, and 
in case (6) the buyer of the lot of greatest value, is bound, upon every 
reasonable request by the buyer, or by any of the other buyers, as the case 
may be, and at the cost of the person making the request, to produce the 
said documents and fujrnisb such true copies thereof or extracts therefrom 
as he may require ; and in the meantime, the seller, or the buyer of the lot 
of greatest value, as the case may be, shall keep the said documents safe, 
uncancelled and undefaced, unless prevented from so doing by fire or other 
inevitable accident ; 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the ownership thereof 
passes to the buyer ; 
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(6) where the ownership of the property has passed to the buyer before 
payment of the whole of tha purchase-money, to a charge upon the property 
in the hands of the buyer for the amount of the purchase-money, or any 
part thereof remaining unpaid, and for interest on such amount or part. 

(5) The buyer is bound — 

(а) to disclose to the seller any fact as to the nature or extent of the- 
seller’s interest in the property of which the buyer is aware, but of which he 
has reason to believe that the seller is not aware, and which materially in- 
creases the value of such interest ; 

(6) to pay or tender, at the time and place of completing the sale, the 
purchase-money to the seller or such person as he directs : provided that, 
where the property is* sold free from incumbrances, the buyer may retain out 
of the purchase-money the amount of any incumbrances on the property ex- 
isting' at the date of the sale, and shall pay the amount so retained to the 
persons entitled thereto ; 

(c) where the ownership of the property has passed to the buyer, to 
bear any loss arising from the destruction, injury or decrease in value of the 
property not caused by the seller ; « 

(ci) where the ownership of thje property has passed to the buyer, as 
betweenJiiraself and the seller, to pay all public charges and rent which 
may become payable in respect of the property, the principal moneys due 
on any incumbrances subject to \yhich the property is sold, and the interest 
thereon afterwards ^accruing due, 

(б) The buyer is entitled — 

(a) where the ownership of the property has passed to him, to the 
benefit of any improvement in, or increase in value of, the property, and to 
the rents and profits thereof; 

(bj unless he has improperly declined to accept delivery of the pro- 
perty, to a charge on the property, as against the seller and all persons 
claiming under him with notice of the payment, to the extent of the seller’s 
interest in the propexty, for the amount of any purchase-money properly 
paid by the buyer in anticipation of the delivery and for interest on such 
amount; and, when he properly declines to accept the.delivery, also for the 
earnest (if any) and for the costa (if any) awarded to him of a suit to compel 
specific performance of the contract or to obtain a decree for its rescis- 
sion. 

An omission to make such disclosures as are mentioned in this section, 
paragraph (1), clause (a), and paragraph (5), clause (a), is fraudulent. 

56. Where two properties are subject to a common charge, and one of 
Sale of one of two pro- properties is sold, the buyer is, as against the sel- 
perties subject to a com- ler, in the absence of a contract to the contrary, 
mon charge. entitled to have the charge satisfied out of the 

other property, so far as such property will extend. 


Discharge of Incumbrances on Sale, 

67. (a) Where immoveable property subject to any. incumbrance, 

Provision by Court for whether immediately payable or not, is sold by the 

. * - . A • r n 

sale 


incumbrances, and 
freed therefrom. 


Court or in . execution of a decree, or out of court, 
the Court may, if it thinks fit, on the application 
of any party to the sale, direct or allow payment into court. 
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(1) ia case of an annual or monthly sum charged on the property, or 
of a capital sum charged on a determinable interest in the property, — of 
such amount as, when invested in securities of the Government of India, the 
Cour^ considers will be sufficient, by means of the interest thereof, to keep 
down or otherwise provide for that charge, and 

(2) in any other case of a capital sum charged on the property, — of. the 
amount sufficient to meet the incumbrance and any interest due thereon. 

But in either case there shall also be paid into court such additional 
amount as the Court considers will be sufficient to' meet the contingency of 
furr-her costs, expenses and interest, and any other contingency, except depre- 
ciation of investments, not exceeding one-tenth part of the original amount 
to be paid in, unless the Court for special reasons (which it shall record) thinks 
fit to require a larger additional amount. • 

(6) Thereunon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, f )r reas )ns to be recorded in writing, thinks 
fib to dispense with such notice, declare the property to be freed from the 
incumbrance, and make any order for conveyance, or vesting order, proper 
for gi ving effect to the sale, and give directions for the retention and invest- 
ment of the money in cour^. 

(c) After notice served on the persons* interested in or entitled to the^ 
inont'y or fund in court, the Court nay direct payment or transfer thereof ta 
the persons entitled to receive or give a discharge for the same, and general- 
ly may give directions respecting the ’application or distribution of the 
capital or income thereof. 

(cZ) An appeal shall lie from any declaration, order or direction under 
this section as if the same were a decree. 

(e) In this section Court'^ means (1) a High Court in the exercise of 
its oidinary or extraordinary original civil jurisdiction, (2) the Court of a 
District Judge within the local limits of whose jurisdiction the property or 
any part thereof is situate, (3) any other Court which the Local Govern rnenO 
may, from time to time, by notification in the official Gazette, declare to be 
coinpeteut to exercise the jurisdiction confeiu’ed by thi§ section. 


CHAPTER IV. 

Of Mortgages of Immoveable Property and Charges. 

58. (a) A mortgage ia the transfer of an interest w specific immove- 

“Mort.?age,” mortg i- able property for the purpose of securing the pay- 
gor” and “mortgagee” merit of money advanced or to be advanced by way 
of loan, an existing or future debt, or the perform- 
ance of an engagement which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a mortgagee ; the 
principal money and interest of which payment is secured for the time 
being are called the mortgage-money, and the instrument (if any) by which 
the transfer is effected is called a mortgage-deed. 

(6) Where, without delivering prossession of the mortgaged property 
Simple mortgage. mortgasror biD<Js himself persouaTiv to pay 

morfgage-inouey, and agrees, expressly or impliedly, 
that, in the event of his failing to pay according to his contract, the more- 
Sffigee shall have a right to cause the mortgao-ed pronortv to he w>Ir? -n/'l 
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the proceed^ of pale to be applied, far as may bo necessary, in payment 
of the mortga^f^-money, the transaction is called a simple mortgage and 
the fnortgagee a simple mortgagee. 

Mortgage hy coDcli- (c) Where the mortgagor ostensibly sells the 
tional Bale. mortgaged property — "" 

on condition that on default of payment of the mortgage-money on a 
certain date the sale shall become absolute, or 


Usufructuary 

gage. 


mort- 


on condition that on such payment being made the sale shall become 
void, or 

on condition that on such payment being made the buyer shall transfer 
the property to the seller, 

the transaction is called a mortgage by conditional sale and the 
mortgagee a mortgagee by coriditiohal sale. 

(tZ) Where the mortgagor delivers pr^ssession of the mortgaged pro- 
perty to. the mortgagee, and authorises him to retain 
such possession until payment of the mortgage- 
money, and to receive tha rents and profits accruing 
from the property and to appropriate them in lieu of interest, or in pay- 
ment of the mortgage-money, or partly in lieu of interest and partly in 
payment of the mortgage-money, the transaction is called an usufructuary 
mortgage and the mortgagee an usufructuary mortgagee. 

j^e) Where the mortgagor binds himself to repay the mortgage-money 
_ ’ , . on a certain date, and transfers the mortgaged pro- 
ng 18 or gage. perjty absolutely to the mortgagee, but subject to a 

proviso thab he will retransfer it to the mortgagor noon payment of the 
mortgage-inooey as agreed, the transaction is called an Er)glish mortgage. 

59. Where the principal money secured is one hundred rupees or 
upwards, a mortgage can be effected only by a regis- 
tered* instrument signed by the mortgagor apd 
attested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, 
a mortgage may be effected either by an instrument signed and attested 
as aforesaid, or (except in the case of a simple mortgage) by delivery of the 
property. 


Mortgage when to be 
by assurance. 


Nothing in this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Karachi and Rangoon, 
by delivery to a creditor or his agent of documents of title to immoveable 
property, with intent to create a security thereon. 


Rights and Liabilities \of Mdrtgagoi\. 


60. At any time after the principal money has become payable, the 
mortgagor has a right, on payment or tender, at a 
redeem. o proper time and place, of the mortgage-money, to 

require the mortgagee (a) to deliver the mortgage- 
deed, if any, to the. mortgagor, (6) where the mortgagee is in possession 
of the mortgaged property, to deliver possession thereof to the mortgagor, 
and (c) at the cost of the mortgagor either to retransfer the mortgaged 
property to him* or to such third person as he may direct, or to execute and 
(where the mortgage has been effected by a registered instrument) to have 
registered an acknowledgment in writing that any right in derogation 
of his interest transferred to the mortgagee has been extinguished ; 
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Provided that the right conferred by this section has not been ex- 
tinguished by act of the parties or by order of a Court. 

The right conferred by this section is called a right to redeem, and 
a suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any provision 
to the effect that, if the time fixed for payment of the principal money 
has been allowed to pass or no such time has been fixed, the mortgagee 
shall be entitled to reasonable notice before payment or tender of such money. 

Nothing in this section shall entitle a person interested in a share only 
of the mortgaged property to redeem his own share 
of ""'y- payment of a proportionate part of the 

amount remaining due on the mortgage, except 
wlicre a mortgagee, or, if there are more mortgagees than one, all such 
mortgagees, has or have acquired, in whole or in part, the share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall, in the 
Eight to ledeem one of absence of a contract to the contrary, be entitled to 
two proporties separately do SO without paying any money due under any 
mortgaged. Separate mortgage made by him, or by any person 

through whom he claims, on property other than that comprised in the 
mortgage which he seeks to redeem. 

Illustration, ® 

A, the owner of farms Z and Y, mortgages ^ to B for Rs. 1,000. A afterwards 
mortgages Y to B for Rs. 1,000, making no stipulation as to any additional charge 
on Z. A may institute a suit for the redemption of the mortgage on Z alone. 


Right of usufructuary 62. In the case of a usufructuary mortgage, the 
mortgagor to recover mortgagor has a right to recover possession of the 
possession. . property — 


(a) where the mprtgagee is authorized to himself the mortgage-money 
from the rents and profits of the property, — when such money is paid ; 

(b) where the mortgagee is authorized to pay himself from such rents 
and profits the interest of the principal money, — when the term (if any), 
prescribed for the payment of the mortgage-money has expifbd and the 
mortgagor pays or tenders to the mortgagee the principal money or deposits 
it in court as hereinafter provided. 

63. Where mortgaged property in possession of the mortgagee has, 
. . , ^ , during the cotioiiance of the mortgage, recei-ved 

property. accession, the mortgagor, upon redemption, shall, 

in the absence of a contract to the contrary, be 
entitled as against the mortgagee to such accession. 


Where such accession has been acquired at the expense of the mort- 
Accession acquired in Ragee, and is capable of separate possession or en- 
virtue of transferred joymeut without detriment to the principal property, 
ownership. mortgagor desiring to take the accession must 

pay to the mortgagee the expense of acquiring it. If such separate ^posses- 
sion or enjoyment ’is not possible, the accession must be delivered with the 
propel ty, the mortgagor being liable, in the case of an acquisition necessary 
to preserve the property from destruction, forfeiture or sale, or made with 
his assent, to pay the proper cost thereof, as an addition to the principal 
money, at the same rate of interest. 


In the case last mentionei the profits, if any, arising from the accession 
shall be credited to the mortgagor. 
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Where the mortgaore is usufructuary and the accession has been ac- 
quired at the expense of rhe mortgagee, the profits, if any, arising from 
the accession shall, in the absence of a contract to the contrary, be set 
off against inteiest, if any, payable on the money so expended. 


64. Where the 

Renewal of mortgaged 
lease. 


inoitgaged property is a lease for a term of years* 
and the mortgagee obtains a renewal of the leaser 
the mortgagor, upon redemption, shall in the absence 
of a contract by him to the contrary, have the 
benefit of £he new lease. 


65. In the absence of a contract to the contrary, 
mortgagor. ® ^ the mortgagor shall be deemed to contract with the 

mortgageje^ 

(a) that the interest which the mortgagor professes to transfer to the 
mortgagee subsiats, and that the mortgagor has power to transfer the same ; 

(b) that the mortgagor will defend, or, if the mortgagee be in posses- 

sion of the mortgaged property, enable him to defend, liie mortgagor’s 
title thereto ; • • ^ 


(c) that the mortgagor will, so long as the mortgagee is not in posses- 
sion of the mortgaged property, pay all public charges accruing due in 
respect of the prope|^y ; 

{^d) and, where the mortgaged property is a lease, for a term of years, 
that the rent payable under the lease, the conditions contained therein, 
and the contracts binding on the lessee have been paid, performed and ob- 
served down to the commencement of the mortgage; and that the mortgagor 
will, so long as the security exists and the mortgagee is not in possession 
of t)ie mortgaged property, pay the rent reserved by the lease, or, if the 
lease be renewed, the renewed lease, perform the conditions contained 
therein and observe the contracts binding on the lessee, and indemnify 
the mortgagee against all claims sustained by reason of the non-payment 
of the said rent or the non-performance or non-observance of the said 
conditions and contracts ; 

(e) and, where the" mortgage is a second or subsequent incumbrance on 
the property, that the mortgagor will pay the interest from time to time 
accruing due on each prior incunfibrance as and when it becomes due, and 
will at the proper time discharge the principal meney due On such prior in- 
cumbrance. 

Nothing in clause (c), or-in clause (cQ, so far as it relates o the payment 
of future rent, applies in the case of an usufructuary mortgage* 

The benefit of the contracts mentioned in this section shall be annexed 
to and shall go witli the lutercvSt ofthe mortgagee as such, and may be en- 
forced by every person in whom that interest is for the whole or any part 
thereof from time to time vested. 


66. A mortgagor in possession of the mortgaged property is not liable 
t mortgagee for allowing the property to de- 

possession. ^ tenoraue ; but he must not commit auy act which is 

destructive or permanently injurious thereto, if the 
gocurity is insufficient or will be rendered insufficient by such act. 


Explanation, — A security is insufficient within the meaning of this sec- 
tion unless the value of the mortgaged property exceeds by one-third, or, if 
consisting of buildings, exceeds'by ooe-half, the amount for the time being 
due on the mortgage. 
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Rights and Liabilities of Mortgagee. 


67. In the absence of a contract to the contrary, the mortgagee has, at 
any time after the mortgage-money has become pay- 
foreclosure or before a decree has been made for 

^ the redemption of the mortgaged property, or the 

mortgage-money has been paid or deposited as hereinafter provided, a right 
to obtain from the Court an order that the mortgagor shall be absolutely de- 
barred of his right to redeem the property, or an order chat the property be 
sold. 

A suit to obtain an order that a mortgagor shall be absolutely debarred 
of his right to redeem the mortgaged property is called a suit for foreclosure. 

Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee as such to institute a suit for fore- 
closure, or a usufructuary mortgagee as such to institute a suit for foreclosure 
or sale, or a mortgagee by conditional sale as such to institute a suit for sale; 
or 


(Jj) to authorize a mortgagor who holds the mortgagee’s rights as his 
trustee or legal representative, and who fnay sue for a sale of the property, 
to institute a suit for foreclosure ; or 

(c) to authorize the mortgagee of a railway, canal or other work in the 
maintenance of which the public are interested, to institute a suit for fore- 
closure or sale ; or 


(cl) to authorize a person interested in part only of the mortgage-money 
to institute a suit relating only to a corresponding part of the mortgaged 
property, unless the mortgagees have, with the consent of the mortgagor 
severed their interests under the mortgage. 


Right to 8ue for mort- 
gage-mouey. 


68. The mortgagee has a right to sue the mort- 
gagor for the mortgage-money in the following 
cases only : — 


(a) where the mortgagor binds himself to repay the same : 

(&) where the, martgagee is deprived of the ‘whole or part of his security 
by or in consequence of the wrongful act or default of the mortgagor : 

(c) where, the mortgagee being entitled to possession of the property, the 
mortgagor fails to deliver the same to him, or tc secure the possession there- 
of to him, without disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful actor default of the mort- 
gagor or mortgagee, the mortgaged property has been wholly or partially 
destroyed, or the security is rendered insuffioieni) as defined in section sixiy- 
six, the mortgagee may require the mortgagor to give him within a reason- 
able time another sufficient security for his debt, and, if the mortgagor fails 
so to do, may sue him for the mortgage-money. 

69. A power conferred by the mortgage-deed on the mortgagee, or on 
Power of sale vN-hen valid. 

in default of payment of the mortgage-money, the 
mortgaged property, or any part thereof, without the intervention of tbe 
Court, is valid in the following cases * and in no others ; namely,— 

(a) vvhere the mortgage is an English mortgage, and neither the mort- 
gagor nor the mortgagee is a Hindu, Muhammadan or Buddhist, *or a member 
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cf any other race, sect, tribe or class from time to time specified in this behalf 
by the Local Government, with the previous sanction of tne Governor General 
in Council, in the local official Gazette. 

(6) where the mortgagee is the Secretary of State for India in Council ; 

(c) where the mortgaged property or any part thereof is situate within 
the towns of Calcutta, Madras, Bombay, Karachi or Rangoon, 

Bat no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the principal money has been 
served on the mortgagor, or on one of several mortgagors, and default has 
been made in payment of the principal money, or of part thereof, for three 
months after such service ; or 

(2) some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unpaid for three months after becoming due. 

When a sale has been made in professed exercise of such a power, the 
title of the purchaser shall not be impeachable on the ground that no case 
had arisen to authorise the sale, or that due notice was not given, or that the 
power was otherwise improperly or irregularly exercised ; but any person 
damnified by an unauthorized, or ifbproper, or irregular exercise of the power 
shall have his remedy in damages against the person exercising the power. 

The money which is received by the mortgagee, arising from the sale, 
after discharge of prior incumbrances if any, to which the sale is not made 
subject, or after payment into cdurt under section fifty-seven of a sum to 
meet any prior igcumbrance,. shall, in the absence of a contract to the con- 
trary, be held by him in trust to be applied by him, first, in payment of all 
costs, charges and expenses properly incurred by him as incident to the sale 
or any attempted sale; and, secondly, in discharge of the mortgage-money 
and costs and other money, if any, due under the mortgage ; and the residue 
of the money so received shall be paid to the person entitled to the mort- 
gaged property or auihnnzed to give receipts for the proceeds of the sale 
thereof. 

Nothing in the former part of this section applies to powers conferred 
before this Act comes into force; 

The powers and provisions contained in sections six to nineteen (both 
inclusive) of the Trustees and Mortgagees’ Powers Act, 1866, shall be deemed 
to apply to English mortgages, wherever in British India the mortgaged pro- 
perty may be situate, when neither the mortgagor nor the mortgagee is a 
Hindu, Muhauiiiiadau or Buddhist', * or a member of any other race, sect, 
tribe or class from time to time specified in this behalf by the Local Govern- 
ment, with the previous sanction of the Governor General in Council, in the 
local official Gazette. 


70. 


Accession 

property. 


If, after the date of mortgage, any accession is made to the mort- 
t m rt ^ d property, the mortgagee, in the absence of a 

0 mor gage contract to the contrary shall, for the purposes of the 
security, be entitled to such accession. 


Illustrations, 


(a) A mortgages to B a certain field bordering on a river. The field is in- 
creased by alluvion. For the purposes of his security, B is entitled to the increase. 

(b) A mortgages a certain plot of building land to B and afterwards erects a 
house on the plot. For the purposes of his security, B is entitled to tjie house as 
well as the plot. 


T 


* Att III of 1885. 
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When the mortgaged property is a lease for a term of years, and 
the mortgagor obtains a renewal of the lease, the 
Renewal of mortgaged xnortgagee, in the absence of a contract to the con*- 
trary, shall, for the purposes of the security, be en- 
titled to the new lease. 


Rights of mortgagee in 
possession. 


72. When, daring the continuance of the mort- 
gage, the mortgagee takes possession of the mort- 
gaged property, he may spend such money as is ne- 


cessar}^ — 

(a) for the due management of the property and the collection of the 
rents and profits thereof; 

(b) for its preservation form destruction, forfeiture or sale ; 

(c) fur supporting the mortgagor’s title to the property; 

(d) for making his own title thereto good against the mortgagor ; and, 

(^) when the mortgaged property is a renewable leasehold, for the 

renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such naoney 
to the principal-money, at the rate of interest payable on the principal, and 
where no such rate is fixed at the rate of nine per cent, per annum. 

Where the property is by its [nature insurable, the mortgagee may also> 
in the absence of a contract to the contrary, insure and keep insured against 
loss or damage by fire the whole or any part of such property ; and the pre- 
miums paid for any such insurance shall be a charge on the mortgaged pro- 
perty, in addition to the principal money, with the same priority and with 
interest at the same rate. But the amount of such insurance shall not exceed 
the amount specified in this behalf in the mortgage-deed or (if no such 
amount is therein specified) two-thirds of the amount that would be required 
in case of total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to 
insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is here% authorized to insure. 


73. Where mortgaged property is sold through* failure to pay arrears of 

^ revenue or rent due in respect thereof, the mortgagee 
revenue-sale!* ® ° has a charge on the surplus, if any. of the proceeds, 

after payment thereout of the said arrears, for the 
amount remaining due on the mortgage, unless the sale has been occasioned 
by some default on his part. 

74, Any seosnd or other subsequent mortgagee may, at any time after 
Right of subsequent the amount due on the next prior mortgage has be- 

mortgagee to pay off come payable, tender such amount to the next prior 
prior mortgagee. mortgagee, and such mortgagee is bound to accept 

such tender and to give a receipt for such amount ; and (subject to the pro- 
visious of the law for the time being in force regulating the registration of 
documents) the subsequent mortgagee shall, on obtaining such receipt, acquire, 
in respect of the property, all the rights and powers of the mortgagee, as such, 
to whom he has made such tender. 


75. Every second or other subsequent mortgagee has, so far as regards 
Bights of mesne mort- redemf»tion, foreclosure and sale of the mortgaged 
gagee against prior and property, the same rights against the prior mort- 
su sequent mortgagees. or mortgagees .as his mortgagor has against 

such prior mortgagee or mortgagees, and the same rights against the sub- 
sequent mortgagees (if any) as he has against his mortgagor. 

lots 
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76. When, during the continuance of the mort- 
inVossesbion gage, the mortgagee takes possession of the mort- 

gaged property, — 

(a) he must manage the property as a person of ordinary prudence 
would manage it if it were his own ; 

(b) he must use his best endeavours to collect the rents and profits 
thereof ; 

(c) he must, in the absence of a contract to the contrary, out of the 
income of the property, pay the Government-revenue, all other charges of a 
public nature accruing due in respect thereof during such possession and 
any arrears of rent in default of payment of which the property may be sum- 
marily sold ; 

(rZ) he must, in the absence of a contract to the cootrar}^, make such ne- 
cessary lepaiis of the property as he can pay for out of the leuts and profits 
thereof after deducting from such rents and profits the payments mentioned 
in clause (c) and the interest on the principal money ; 

(e) he must not commit any act which is destructive or permanently in- 
jurious to the property ; 

( f) where he has insured the whole or any part of the property against 
loss or damage by fire, he must, in case of such loss or damage, apply any 
money which he actually receives under the policy, or so much thereof as may 
be necessary, in reinstating the property, or, if the mortgagor so directs, in 
reduction or discharge of the mortgage-money ; 

(g) he must keep clear, full and accurate accounts of all sums recci\ ed 
and spent by him as mortgagee, and, at any time during the continuance of 
the mortgage, gi\e the mortgagor, at his request and cost, true copies of such 
accounts and of the vouchers by which they are supported ; 

(h) his receipts from the mortgaged property, or, where such property is 
personally occupied by him, a fair occupation-rent in respect thereof, shall, 
after deducting the expenses mentioned in clauses (c) and (rZ), and interest 
thereon, be debited against him in reduction of the amount (if any) from 
time to time due to him on account of interest on the mortgage-money and, 
so far as such receipts exceed any interest due, in reduction or discharge of 
the mortgage-money ; the surplus, if any, shall be paid to the mortgagor ; 

(/) \%hen the mortgagor tenders, or deposits in manner hereinafter pro- 
vided, the amount for the time being due on the mortgage, the mortgagee 
must, notwithstanding the provisions in the other claiises of this section, 
-account for his gross receipts from the mortgaged property^ from the date of 
ibe tender or fr4)m the earliest time when he could take such amount out of 
cotuft, as the case may be. 


If' the mortgagee fail to perform any of the duties imposed upon him by 
this section, he may, when accounts are taken in pur- 
suance of a deciee made under this chapter, be debit- 
ed with the loss, if any, occasioned by such failure. 


Loss ogCfl^ioued 
default. 


77. Nothing in section seventy-six, clauses (6), (d), (g) and (A), applies 
. to cases where there is a contract between the mort- 

^ mo»tgagor that the receipts from the 

mortgaged property shall, so long as the mortgagee 
is in possession of the property, be taken in lieu of interest on the principal 
money, or in lieu of such interest and defined portions of the principal. 
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Priority, 

78. Where, through the fraud, misrepresentation or gross neglect of a 

prior mortgagee, another person has been induced to 
Postponement of prior advance money on the security of the mortgaged 
lor gagee. property, the prior mortgagee shall be postponed to 

the subsequent mortgagee. 

79. If a mortgage made to secure future advances, the performance of 
Mortgage to secure un- ^n engagement the balance of a running account, 

certain^ ” amount when expresses the maximum to secured thereby, a sub- 
maximum is expressed. sequent mortgag''^ of the same property shall, if made 

with notice of the prior mortgige, be postponed to tbe prior mortgage in res- 
port of all advances or debits not exceeding the maximum, tlior.gh made or 
allowed with notice of the subsequent mortgage. 

Illustration. 


A mortgages Snltanpiir io his hankers, R & Co., to secure the balance of his 
account with them to the extent of Rs. 10,000. A then mortgages Sultanpur to C, 
to secure Rs. 10,000, C having notice of the mortgage to B and Co., and C gives 
notice to B & Co. o? the second mortgage. At the date of the second mortgage, the 
balance cine to B & Co. docs not excecxl Rs. 5,000. B & Co. subsequently advance to 
A sums making the balance of the account against him exceed the sum of Rs. 10,000. 
B & Co. are entitled, to the extent of Rs. 10,000, to priority over C. 


80. 

Tacking abolished. 


No mortgagee paying off a prior mortgage, whether wither without 
notice of an intermediate mortgage, shall thereby ac- 
quire any priority in respect of his original security. 
And, except in the case provided for by section seventy-nine, no mortgagee 
making a subsequent advance to the mortgagor, whether with or without 
notice o'’ an intermediate mortgnore, shall thereby acquire any priority in res- 
pect of his security for such subsequent advance. 


Marshalling and Contribution. 


81. If the owner of two properties mortgagee? them both to one per- 

Marshalling securitieH. mortgages one of the properties to 

another person who has not notice of the former 
mortgage, the second mortgagee is, in the absence of a contract to the 
contrary, entitled to have the debt of the first* mortgagee satisfied out of 
the property not mortgaged to the second mortgagee .so far as such property 
will extend, but not so as to prejudice the rights of the first mortgagee or 
of any other p<-rson having acquired for valuable consideration an interest 
in either property. 

82. Where several properties, whether of one or several owners, are 

, mortgaged to secure one debt, such properties are, 
gage-debt. absence or a contract to the contrary, liable 

to contribute rateably to the debt secured by the 
mortgage, after deducting from the value of each property the amount of 
any other incumbrance to which it is subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, ^ne is mort- 
gaged to secure one debt and then both are mortgaged to secure another 
debt, and tbe foriiier debt is paid out of the former property, each property 
is, in the absence ®f a contract to the contrary, liable to contribute rate- 
ably to the latter debt after deducting the amount of the fonnei debt froir> 
the value of the property out of which it has been paid. 
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Nothing in Ibis section appHos to a property liable nn-der section 
eighty-ofte to the claim of the second mortgagee. 

Deposit in Court 

• 

83. At any time after the principal money has become payable and 

before a suit for redemption of the mortgaged pro- 
Powcr to deposit in court * barred, the mortgagor, or any other person 
money ue on mor gage. entitled to institute such suit, may deposit, in any 
court in which he might have instituted such suit, to the account of the 
mortgagee, the amoiint^emaining due on the mortgage. 

The Court shall thereupon cause written notice of the deposit to be 
served on the mortgagee, and the mortgagee may^ 
Right to money depostt- on presenting a petition (verified in manner pres- 
ed by mortgagor. cribed by law for the verification of plaints) stating 

the amount then due on the mortgage, and his willingness to accept the 
money so deposited in full discharge of such amount, and ‘on depositing iu 
the same court the mortgage-deed if then in his possession or power, apply 
for and receive the money, and the mortgage-deed so deposited shall be 
delivered to the mortgagor or such other person as aforesaid. 

84. When the mortgagor or such other person as aforesaid has ten- 

dered or deposited in court under section eithty- 
Cessation of interest. three the amount remaining due on the mortgage^ 

interest on the principal money shall cease from the date of the tender or 
as soon as the mortgagor or such other person as aforesaid has done all that 
has to be done by him to enable the mortgagee to take such amount out 
of court, as the case may be. 

Nothing in this section or in section eighty-three shall be deemed to 
deprive the mortgagee of hia right to interest when there exists a contract 
that he shall be entitled to reasonable notice before payment or tender of 
the mortgage-money. 

Suits for Foreclosure^ Sale or Redemption, 

85. Subject to the provisions of the Code of Civil Procedure, section 

437, all persons having an interest in the property 

Pftrtiea to Biiits for foreclo- comprised in a mortgage must be joined as parties 
sure, Bale ana reatjmptioD. “ . i i. u 

to any suit under this chapter relating to such 

mortgage : Provided that the plaintiff has notice of such interest. 

Foreclosure and Sale. 


86. In a suit for foreclosure, if the plaintiff succeeds, the Court shall 
make a decree, ordering that an account be taken of 
^Decree in foreclosure- ^bat will be due to the plaintiff for principal and 
‘ interest on the mortgage, and for his costs of the 

suit, if any, awarded to him^ on the day next hereinafter referred to, or 
declaring the amount so due at the date of such decree, • 

and ordering that, upon the defendant paying to the plaintiff or into 
Court the tfhiount so due, on a day within six months from the date of de- 
claring in court the amount so due, to be fixed by the Court, the plaintiff 
shall deliver up to the defendant, or to such person as he appoints, all docu- 
ments in his possession or power relating to the mortgaged property, and 
shall transfer the property to the defendant free from all incumbrances 
created by the plaintiff or any person claiming under him, or, where the 
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Power to enlarge time. 


plaintiff claims by derived title, by those under whom he claims ; and shall, 
if necessary, put the defendant into possession of the property ; but 

that, if the paynnfent is not made on or before the day to be fixed by the 
Court, the defendant shall be absolutely debarred of all right to redeem the 
property. 

87. If payment is made of such amount and of such subsequent costs 

as are mentioned in section ninety-four, the defen- 
^hall fif necessary) be ^at into possession ot 
the mortgaged property. 

If such payment is not so made, the plaintiff may apply to the Court for 
an order that the defendant and all persons claiming 
cio^ure^ absolute for fore- t^hrough or under him be debarred absolutely of all 
right to redeem the mortgaged property, and the 
Court shall then pass such order, and may, if necessary, deliver possession of 
the property to the plaintiff. 

Provided that the court may, upon good cause shewn, and upon such 
„ ^ terms, if any, as it thinks fit, from time to time 

ower o en arge ime. postpone the day appointed for such payment. 

On the passing of an order under the second paragraph of this section 
the debt secured by the mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, schedule IV, No. 129, for the words 
“Final decree” the words “ Decree absolute” shall be substiiuted. 

88. In a suit for sale, if the plaintiff succeeds, the Court shall pass a 

Decree for sale decree to the effect mentioned in the first and second 

® 0 a . paragraphs of section eighty-six, and also ordering 

that, in default of the defendant paying as therein mentioned, the mortgaged 
property or a sufficient part thereof be sold, and that the proceeds of the 
sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is so found due to the plaintiff, and that the 
balance, if any, be paid to the defendant or other persons entitled to receive 
the same. 

• 

In a suit for foreclosure, if the plaintiff succeeds and the mortgage is 
not a mortgage by conditional sale, the Court may 
£oreXsure“suiu ® instance of the plaintiff, or of any person 

interested either in the mortgage-money or in the 
right of redemption, if it thinks fit, pass a like decree (in lieu of a decree for 
foreclosure) on such terras as it thinks fit, including, if it thinks fit, the de- 
posit in court of a reasonable sum, fixed by the Court, to meet the expenses 
of sale and to secure the performance of the terms. 

89. If in any case under section eighty-eight the defendant pays to the 

^ j r plaintiff or into court on the day fixed as aforesaid 

d..nr,S'amounrdue! amount due underjthe mortgage, the costs, if any, 

awarded lo him and such subsequent costs as are 
mentioned in section ninety-four, the defendant shall (if necessary) be put in 
possession of the mortgaged property ; but if such payment is not so made, 

Order absolute for sale. defendant, as the case may be’, 

may apply to the Court for au order absolute for sale 
of the mortgaged property, and the Court shall then pass an order that such 
property, or a sufficient part thereof, be sold, and that the proceeds of the sale 
be dealt with as is mentioned in section eighty-eight ; and thereupon the 
defendant’s right to redeem and the security shall both be extinguished. 
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90. When'' the nett proceeds of any such sale are insufficient to pay 

the amount due for the time bein^ on the morfcgacre, 
oi/mort^^a"e^^ balance due balance is legally recoverable from the defen- 

dant otherwise than out of the proper-ty sold, the 
Court may pass a decree for such sum. 

Redemption. 

91. Besides the mortgagor, any of the following persons may redeem, 
Who may sue for redemp- institute a suit for redemption of, the moitgaged 

tion. property : — 

(a) any person (other than the mortgagee of the interest sought to be 
redeemed) having any interest in, or charge upon, the property ; 

(/>) any person having any interest in, or charge upon, the right to redeem 
the property ; 

(c) any surety for the payment of the mortgage-debt or any part 
thereof; 

((Z) the guardian of the property of a minor mortgagor on behalf of 
such minor ; 

(c) the committee or other legal curator of a lunatic or idiot mortgagor 
on behalf of such lunatic or idiot ; 

if) the judgment-creditor of the mortgagor, when he has obtained 
execution by attachment of the mortgagor’s interes." in the property ; 

(g) a creditor of the mortgagor who has, in a suit for the administration 
of his estate, obtained a decree lor sale of the mortgaged property. 

Decree in redemption- 92. In a suit for redemption, if the plain- 
Rviit, tiff, succeeds, the Court shall pass a decree order- 

ino— 

that an account be taken of what will be due to the defendant for the 
mortgage-money and for his costs of the suit, if any, awarded to him, on the 
day next hcreinafteivcft^rred to, or declaring the amount so due at the date 
of such decree ; 

that, upon the plaintiff paying to the defendant or in^o Court the 
amount so due on a day within six months from the date of declaring in 
c -urt the amount -so due, to be fixed by the Court, the defendant shall 
deliver up to the plaintiff or to such person as he appoints, all documents 
in his possession or power relating to the mortgaged property, and shall 
letiansffr it to the plaintiff free from the mortgage and from all incum- 
brances created by the defendant or any person claiming utider him, or, 
^Yhen the defendant claims by derived title, by those under whom he claims, 
and shall, if necessary, put the plaintiff into possession of the mortgaged 
property ; and 

that if such payment is not made on or before the day to be fixed by 
the Court, the plaintiff shall (unless the moitgage Be simple or usufructu- 
ary) be absolutely debarred ot all right to redeem the property, or (unless 
the morigiige be by conditional sale) that the property be sold. 

93. If payment is made of such amount and of such subsequent costa 
In case of redemption’ a® are mentioned, in section ninety-four, the plain- 
pobsesbion, tiff shall, if necessary, be put into possession of 

the mortgaged property. 
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If such pay.meut is not so made, the defendant may (unless the mort- 
giige is simple or usufructuarv) anolv to the Co urn 
force osure order that the plaintiff and all persons 

claiming through or under him be debarred abso- 
lutely of all right to redeem, or funless the mortgage is by conditional sale) 
for an order that the mortgaged property be sold. 

If he applies for the former order, the Court shall pass an order that the 
plaintiff and all persons claiming through or under him be absobnely debar- 
red of all right to redeem the mortgaged property, and may, if necessary, 
deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that such 
property or a sufficient part thereof be sold, and that the proceeds of the sale 
(after defraying thereout the expenses of the sale) be paid into court and 
applied in payment o^ what is found due to the defendant, and that the bal- 
ance be paid to the plaintiff or other persons entitled to receive the same. 

On the passing of any order under this section the plaintiff’s right to 
redeem and the security shall, as regards the property affected by the order, 
both be extinguished : 

Provided that the Court may, upon good cause shown, and upon such 
terms, if any, as it thinks fib, from time to rime 
Power to enlarge time. postpone the day fixed under section ninety-two for 
payment to the defendant. 


94f. In finally adjusting the amount to be paid to a mortgagee in case 
of a redemption or a sftle by the Court under this 
scfueiftto chapter, the Court shall ui.iess the conduct of the 

rnortgragee has been siuch as to disentitle him to 
costs, add to the mortgage- money such costs of Miit as have been properly 
incurred by him since the decree for foreclosure, redemption or sale up to 
the time of actual payment. 

95. Where one of several mortgagors redeems the mortgaged property 
and obtains possession thereof, he has a charge on 
co^^morTga?ornvho°LXoi^^^^ share of each of the otheuco-inortgagors in die 
property for his proportion of the expenses properly 
incurred in so redeeming and obtaining possession. 


Sale of Property subject to prior Mortgage, 

96. If any property the sale of which is directed under ihis chapter is 
subject to a prior m« rtgage, tiie Coint mav, witli 
jio^to 1 HorCortglge.""''' consent of the prior inoitgagee, order that tlie 

property be sold free from the same, giving to vsuch 
prior mortgagee the same interest in the proceeds of the sale as he had in 
the property sold. 

97. Such proceeds shall be brought into court 

Application of proceeds, 

first, in payment ^f all expenses incident to the sale orpioperly incurred 
ill any attempted sale; 

secondly, if the property has been sold free from any [rior mortgage, 
in payment of whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due ou account of the mortgage in 
consequence whereof the sale was directed, and of the costs of the suit in 
which the decree directing the sale was made ; 
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fourthly, in payment of the principal money due on. account of that 
mortgage; and 

lastly, the residue (if any) shall be paid to the person proving himself 
to be interested in the property sold, or, if there be more such persons than 
one, then to such persons according to their respective interest therein or 
upon their joint receipt. 

Nothing in this section or in section ninety-six shall be deemed to affect 
the powers conferred by section fifty-seven. 

Anomalous Mortgages. 

98. In the case of a mortgage nor being a simple mortgage, a mortgage 
Mortpa^e not described conditional sale, an usufructuary mortgage or an 

in section 58, clauses (ft), English mortgage, or a combination of the first and 
third, or the second and third, of such forms, the 
rights and liabilities of the parties shall be determined by their contract as 
v‘Videnced in the mortgage deed, and, so far as such contract does not extend, 
by local usage. 

Attachment of Mortgaged Property. 

99. Where a mortgagee in execution of a decree for the satisfaction 
of any claim, whether arising under the mortgage 
or not, attaches the mortgaged property, he shall 
not be entitled to bring such property to sale other* 

wise than by* instituting a suit under section sixty-seven, and he may 
institute such suit notwithirtanding anything contained in the Code of Civil 
Procedure, section 43. 

Charges. 

100. Where immoveable property of one person is by act of parties 

or operation of law made security for the payment 

® of money to another, and the transaction does not 

amount to a mortgage, the latter person is said to have a charge on the 
property ; and all the provisions hereinbefore contained as to a mortgagor 
shall, so far as may fee, apply to the owner of such property, and the provi- 
sions of sections eighty-one and eighty-two and all the provisions hereinbefore 
1 ‘ontained as to a mortgagee instituting a suit for the sale of the mortgaged 
]».operty shall, so far as may be, apply to the person having such charge. 

Nothing in this section applies to the charge of a trustee on the trust- 
property for expenses properly incurred in the execution of his trust. 

101. Where the owner of a charge or other incumbrance on immove- 
able property isr or becomes absolutely entitled to that 
property, the charge or incumbrance shall be ex- 
tinguished, unless he declares, by express words or 

necessary implication, that it shall continue to subsist, or such continuance 
would be for his benefit. 


Attachment 
igaged property, 


Extinguishment 

charges. 


of 


Notice and Tender. 

102. Where the person on or to whom any notice or tender is to be 
served or made under this chapter does not reside 
in the district in which the mortgaged property or 
some part thereof is situate, service or tender on or 
to an agent holding a general power-of-attorney from such person or other- 
wise duly authorized to accept such service or tender shall be deemed sufficient. 


Service or 
or to agent. 


tender on 
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Where the*person or agent on whom such notice should be served can 
not be found in the said district, or is unknown to the person required to 
serve the notice, the latter person may apply to any Court in which a suit 
might be brought for redemption of the mortgaged property, and such Court 
shall direct in what manner such notice shall be served, and any notice served 
in compliance with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be made cannot 
be found within the said district, or is unknown to the person desiring to make 
the tender, the latter person may deposit in such court as last aforesaid the 
amount sought to be tendered, and such deposit shall have the effect of a tender 
of such amount. 

103. Where, under the provisions of this chapter, a notice is to be 
Notioe, &C., to or by Served on or by, or a tender or deposit made or 

person incompetent to accepted or takcul out of court by, any person in- 
contract. competent to contract, such notice may be served or 

tender or deposit made, accepted or taken by the legal curator of the proper- 
ty of such person ; but where there is uo such curator, and it is requisite or 
desirable in the interests of such person that a notice should be served or a 
tender or deposit made under the provisions of this chapter, a]’) plication may 
be made to any Court in which a suit might be brought for the redemption 
of the mortfirage to appoint a guardian ad litem for the purpose of serving or 
recf^iving s^'^vice of such notice, or making or accepting such tender, or 
making or taking out of court such deposit, and for the performance of all 
consequential acts which could or ought to be done by such person if he wero 
competent to contract ; and the provisions of Chapter XXXI of the Code 
of Civil Procedure shall, so far as may be, aprdy to such application and 
to the parties thereto and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consistent 

^ , with this Act for carryino- out in itself and in the 

Power to make rules. , x* -i t i* i • x x -i. 

Courts oi Civil Judicatur(3, subject to its su[)eriii- 
tendence, the provisions contained in this chapter. 


C!HAPTER V. 

Of Leases of Immoveable Property. 

105. A lease of immoveable property is a transfer of a right to ciij'oy 

Lease defined such property, made for a certain time, express or 

implied, or in perpetuity, in consideration of a price 
paid or promised, or of money, a share of crops, service or any other thing 
of value, to be rendered periodically or on specified occasions to the trans- 
feror by the transferee, who accepts the transfer on such terms. 

y , , The transferor is called the lessor, the transferee 

and is called the lessee, the price is called the premium, 

, and the money, share, service or other thing to be 
so rendered is called the rent. 

106. In the absence of a contract or local law or usage to the contrary 
Duration of certain leas- ^ lease of immoveable property for agricultural or 

ea in absence of written manufacturing purposes shall be deemed to be a 
oontract or local usage. lease from y^ar to year, terminable, on the part of 

either lessor or lessee, by six months’ notice expiring with ihe end of a year 
of the tenancy ; and a Lase of immoveable property for any other pnr- 

loy 
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pose shall be deemed to be a lease from month to month, terminable, on the 
part of either lessor or lessee, by fifteen days’ notice expiring with the end 
of a month of the tenancy. 

Every notice under this section must be in writing, signed by or on behalf 
of the person giving it, and tendered or delivered either personally to the 
party who is intended to be bound by it, or to one of his family or servants 
at his residence, or (if such tender or delivery is not practicable) affixed 
to a conspicuous part of the property. 


107. A lease of immoveable property from year to year, or for any 

• , , term exceeding one year, or reserving a yearly rent, 

Leases how made. , ^ 

can be made only by a registered instrument. 

All other leases of immoveable property may be made either by an 
instrument or by oral agreement. 

108. In the absence of a contract or local usage to the contrary, the 

lessor and the lessee of immoveable property, as 
leesw against one another, respectively, possess the rights 

and are subject to the liabilities mentioned in the 
rules next following, or such of them as are applicable to the property 
leased : — 

A. — Rights and Liabilities of the Lessor, 


(a) The lessor is bound to disclose to the lessee any material defect in 
the property, with reference to its intended use, of which the former is and 
the latter is not aware, and which the latter could not with ordinary care 
discover : 

(b) the lessor is bound on the lessee’s request to put him in possession 
of the property ; 

(c) the lessor shall be deemed to contract with the lessee that, if the 
latter pays the rent reserved by the lease and performs the contracts binding 
on the lessee, he may hold the property during the time limited by the lease 
without interruption. 

The benefit of such contract shall be annexed to and go with the lessee’s 
interest as such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof from time to time vested. 


B, — Rights and Liabilities of the Lessee, 

(d) If during the continuance of the lease any accession is made to the 
property, such accession (subject to the law relating to alluvion for the time 
being in force) shall be deemed to be comprised in the lease : 

(e) if by fire, tempest or flood, or violence of an army or of a mob, or 
other irresistible force, any material part of the property be wholly destroyed 
or rendered substantially and permanently unfit for tne purposes for which 
it was let, the lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or default 
of the lessee, he shall not be entitled to avail himself of the benefit of this 
provision : 

(/) if the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the lessee may make 
the same himself, and deduct the expense of such repairs with interest fiom 
the rent, or otherwise recover it from the lessor : 
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(g) if the lessor neglects to make any payment which he is bound to 
make, and, which, if not made by him, is recoverable from the lessee or 
against the property, the lessee may make such payment himself, and de- 
duct it with interest from the rent, or otherwise recover it from the lessor : 

(h) the lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth ; provided he leaves the 
property in the state in which he received it: 

fi) when a lease of uncertain duration determines by any means except 
the fault of the lessee, he or his legal representative is entitled to all the 
crops planted or sown by the lessee and growing upon the ^property 
when the lease determines, and to free ingress and egress to gather and 
carry them : 

(j) the lessee may transfer absolutely or by way of mortgage or sub- 
lease the whole or any part of his interest in the property, and any 
transferee of such interest or part may again transfer it. The lessee shall 
not, by reason only of such transfer, cease to be subject to any of the 
liabilities attaching to the lease: 

nothing in this clause shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in respect 
of which default has been made in paying revenue, or the lessee of an 
estate under the management of a Court of Wards, to assign bis interest 
as such tenant, farmer or lessee : 

(Jc) the lessee is bound to disclose to# the lessor any fact as to the* 
nature or extent of the interest which the lessee is about to take, of which 
the lessee is, and the lessor is not, aware, and which materially increases the 
value of such interest : 

(l) the lessee is bound to pay or tender, at the proper time and place, 
the premium or rent to the lessor or his agent in this behalf : 

(m) the lessee is bound tp keep, and on the termination of the lease 
to restore, the property in as good condition as it was in at the time when 
he was put in possession, subject only to the charges caused by reasonable 
wear and tear or irresistible fotce, and to allow the lessor and his agents, 
at all reasonable fifties during the term, to enter upon the property and 
inspect the condition thereof and give or leave notice of any defect in such 
condition ; and, when such defect has been caused by any act or default 
on the part of the lessee, his servants or agents, he is bound to make it 
good within three months after such notice has been given or left : 

(n) if the lessee becomes aware of any proceeding to recover the pro- 
perty or any part thereof, or of any encroachment made upon, or any inter- 
ference with, the lessor’s rights concerning such property, he is bound to 
give, with reasonable diligence, notice thereof to the lessor : 

(o) the lessee may use the property and its products (if any) as a 
person of ordinary prudence would use them if they were his own ; but he 
must not use, or permit another to use, the property for a purpose other 
than that[for which it^vvas leased, or fell timber, pull down or damage buildings, 
work mines or qiiarries’not open when the lease^was granted, or commit any 
other act which is destructive or premanently injurious thereto : 

(p) he must not, without the lessors consent, erect on the property any 
permanent structure, except for agricultural purposes; 

(q) on the determination of the lease, the lessee is bound to put the 
lessor into possession of the property. 
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109. If thi® lessor transfers the property leased, or any part thereof, or 

any part of hia interest therein, the transferee, in 
traiia- absence of a contract to the contrary, shall pos- 

sess all the rights and, if the lessee so elects, be 
Bubjeet to all the liabilities of the lessor as to the property or part transfer- 
red so long as he is the owner of it; but the lessor shall not, by reason only 
of such transfer, cease to be subject to any of the liabilities imposed upon 
him by the lease, unless the leasee elects to treat the transferee as the 
person liable to him : 

Provided that the transferee is not entitled to arrears of rent due before 
the transfer, and that, if the lessee, not having reason to believe that such 
tiansfer has been made, pays rent to the lessor, the lessee shall not be liable 
to pay such rent over again to the transferee. 

The lessor, the transferee amd the lessee may determine what propor- 
tion of the premimn or rent reserved by the lease is payable in respect of 
the part so transferred, and, in case they disagree, such determination may 
be made by any Court having jurisdiction to entertain a suit for the posses- 
sion of the property leased. 

110. Where the time limited by a lease of immoveable property ia 

expressed as commencing from a particular day, in 

whWx tom comineacl<. computing that time such day shall be excluded. 

Where no day of commencement is named, the 
time so limited begins from the making of the lease. 

Where the time so limited is a year or a number of years, in the 
absence of an express agreement to the contrary, 
^Duration of lease for a lease shall last during the whole anniversary of 
the day from which such time commences. 

Where the time so limited is expressed to be terminable before its 
expiration, and the lease omits to mention at whose 
detcTmme ©ptioQ it is SO terminable, the lessee, and not the 
lessor, shall have such option. 

^ 111. A lease of immoveable property determines 

Detcrmmation of lease. . 

(6) where such time is limited conditionally on the happening of some 
event — by the happening of such event ; 

(c) where the interest of the lessor in the property terminates on, 
or his power to dispose of the same extends only to, the happening of 
any event — by the happening of such event : 

(d) in case the interests of the lessee and the lessor in the whole of 
the property become vested at the same time in one person in the same 
right : 

(e) by express surrender; that is to say, in case the lessee yields up hia 
interest under the lease to the lessor, by mutual agreement between them : 

(/) in‘plied surrender: 

(^) by forfeiture : that is to say, (I) in case the lessee breaks an express 
condition which provides that, on breach thereof, the lessor may re-enter, or 
the lease shall become void ; or (2) in case the lessee renounces his character 
as such by setting up a title in a third person or by claiming title in himself ; 
and in either case the lessor or bis transferee does some act showing bis 
intention to determine the lease : 


Exclusion of day 
which term commeQces. 


Duration of lease for a 
year, 


Where 


Option 

lease. 


determine 


Determination of lease. 
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(h) on the expiration oP a notice to determine the lease, or to quit, or 
of intention (a quit, the property leased, duly give« by one party to the 
other. 


Illustration to Clause (J'), 

A lessee accepts from his lessor a new lease of the property leased, to take effect 
during the continuance of the existing lease. This is an implied surrender of the for- 
mer lease, and such lease determines thereupon. 


112. A forfeiture under section one hundred and eleven, clause (g), is 
, r r i. waived by acceptance of rent which has become due 

aiver o or ei ure. gince the forfeiture, or by distress for such rent, or 

by atjy other act on the part of the lessor showing an intention to treat the 
lease, as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred : 


Provided also that, where rent is accepted after the institution of a suit 
10 eject the lessee on the ground of forfeiture, such acceptance is not 
a waiver. 


113. A notice given under section one hundred and eleven, clause (h), 
is waived, with the express or implied consent of the 
person to whom it is given, by any act on the part 
of the person giving it showing an intention to treat 

the lease as subsisting. 


Waiver 

quit. 


of notice to 


Illustrations, 


(a). A, the lessor, gives B, the lessee, notice to quit the property leased. The 
notice expires. B tenders, and A accepts, rent which has become due in respect of 
the property since the expiration of the notice. The notice is waived. 

(h). A, the lessor, gives B, the lessee, notice to quit the jTi'operty leased. The 
notice expires, and B remains in possession. A gives to B as lessee a second notice 
to quit. The first notice is waived. 

114. Where a lease of immoveable property has determined by forfei- 
Relief against forfei- ture for non-payment of rent, and the lessor sues co 

ture for non-payment of eject the lessee, if, at the hearing of the suit, the 
lessee pays or tenders to the lessor the rent in 
arreaz, together with interest thereon and his full costs of the suit, or gives 
such security as the Court thinks sufficient for making such payment within 
fifteen days, the Court may, in lieu of making a decree for ejectment, pass 
an order relieving the lessee against the forfeiture; and thereupon the lessee 
shall hold the property leased as if the forfeiture had not occurred. 

115. The surrender, express or implied, of a lease of immoveable pro- 
Effect of surrender pe^ty does not prejudice an under-lease of the pro- 

and forfeiture on under- perty or any part thereof previously granted by the 
* lessee on terms and conditions substantially the same 

(except as regards the amount of rent) as those of the original lease ; but^ 
unless the surrender is made for the purpose of obtaining a new lease, the 
rent payable by, and the contracts binding on, the under-lessee shall be res- 
pectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under-leases, except where 
such foi feiture has been procured by the lessor in fraud of the under-lessees 
or relief against the forfeiture is granted under section one hundred and 
fourteen. 
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116 . If a lessee or under-lessee of property remains in possession thereof 
after the determination of the lease granted to the 
Meet oi V\o dmg over. \essee, and the lessor or his le^al representative 
a«cepts rent from the lessee or nnder-lessee, or otherwise assents to his con- 
tinuinpf in possession, the lease is, in the absence of an agreement to the 
contrary, renewed from year to ^oar, or from month to month accordincf to tlie 
purpose for which the property is leased, as specified in section one hundred 
and six. 


Illustrations » 


{a). A lets a house to B for fire years. B underlets the house to C at a month- 
ly rent of Rs. 100. The five years expire, but C continues in possession of the house 
and pays the rent to A. C’s lease is renewed from month to month. 

(b). A lets a farm to B for life of C. C dies, but B continues in possession 
with A’s assent. B’s lease is renewed from year to year^ 


Exemption of leases 
agricultural purposes. 


for 


117. None of the provisions of this chapter apply to leases for agricul- 
tural purposes, except in so far as the Local G overn- 
meut, with the previous sanction of the Governor 
General in Council, may by notification published iu 
the local official Gazette declare all or any of such provisions to be so appli- 
cable, together with, or subject to, those of the local law, if any, for the time 
being in force. 

Such notification shall not take effect until the expiry of six months 
from the date of its publication. 


CHAPTER VL 


Of Exchanges. 


118. When two persons mutually transfer the ownership of one thing 

j ^ ownership of another, neither thing or both 

“Exchange deHned. thi„ga being money only, transaction is called an 
“Exchange.” 

A transferor property in completion of an exchange can be made only 
in manner provided for the transfer of such property by sale. 

119. In the absence of a contract to the contrary, the party deprived 
Right of party depriv- ^he thing or part thereof he has received in ex- 


ed of thing 
exchange. 


received in 


change, by reason of any defect in the title of the 
other party, is entitled at his option to compensation 
or to the return of the thing transferred by him. 

120. Save as otherwise provided in this chapter, each party has the 
rights and is subject to the liabilities of a seller as 
to that which he gives, and has the rights and is 
subject to the liabilities of a buyer as to that which 
he takes. 


Rights 

parties. 


and liabilities of 


121. On an exchange of money, each party there- 
by warrants the genuineness of the money given by 
him. 


Exchange of money. 
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CHAPTER VII 


Of Gifts. 


Acceptance when to be 
made. 


122. Gift” is the transfer of certain existing moveable or immove- 
“Gift” defined able property made voluntarily and without consi- 

deration, by one person, called the donor, to another, 
called the donee, and accepted by or on behalf of the donee. 

Such acceptance must be made during the life- 
time of the donor and while he is still capable of 
giving. 

If the donee dies before acceptance, the gift is void . 
For the purpose of making a gift of immoveable property, the 
transfer must 1^ effected by a registered instrument 
signed by or on behalf of the donor, and attested by 
at least two witnesses. 


123. 


Transfer how effected 


For the purpose of making a gilt of moveable property, the transfer may 
be effected either by a registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold may be 
delivered. 

Gift of existing and 124. A gift comprising both existing and futuie 
future property. property is void as to the latter. 

125. A gift of a thing to two or more donees, of whom one does not 
Gift to several, of whom accept it, is void as to the interest which he would 

one does not accept. have taken had he accepted. 

126. The donor and donee may agree that on the happening of any 

sfiecified event which does not depend on the will 

ne^ided^or^retoS ^ suspended or revoked ; 

but a gift which the parties agree shall be revoc- 
able wholly or in part at the mere will of the donor is void wholly or in 
part, as the case may be. 

A gift may also be revoked in any of the cases^fsave want or failure of 
consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights of 
transferees for consideration without notice. 


Illustrations^ 


(a) , A gives a field to B, reserving to himself, with B’s assent, the right to 
take back the field in case B and his descendants die before A, B dies without descen- 
dants in A’s lifetime. A may take back the field. 

(b) . A gives a lakh of rupees to B, reserving to himself, with B’s assent, tlie 
right to take back at pleasure Rs. 10,000 out of the lakh. The gift holds good as to 
Rs. 90,000, but is void as to Us. 10,000, which continue to belong to A. 


127. Where a ^ft is in the form of a single transfer to the same per- 
OncrouB ifts several things of which one is, and the others 

^ are not, burdened by an obligation, the donee can 

take nothing by the gift unless he accepts it fully. 

Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to accept 
one of them and refuse the others, although the former may be beneficial and 
the latter oner o as. 
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A donee not competent to eontract and accepting property, burdened by 
any obligation is not bound by his acceptance. But 
I5e2 disquali- becoming competent to contract and being 

aware of the obligation, he retains the property 
given, he becomes so bound. 

Illustrations, 


(а) . A has shares in X, a prosperous joint stock company, and also shares in 
Y, a joint stock company in difficulties. Heavy calls are expected in respect of the 
shares in Y. A gives B all his shares in joint stock companies. B refuses to accept 
the shares in Y. He cannot take the shares in X. 

(б) . A, liaving a lease for a term of years of a house at a rent which he and his 
representatives arc bound to pay during the term, and which is more than the house 
can be let for, gives to B the lease, and also, as a separate and independent transac- 
tion, a sum of money. B refuses to accept the lease. He does not by this refusal 
forfeit the money. 


128. Subject to the provisions of section one hundred and twenty- 
. seven, where a gift consists of the donor’s whole 

ni versa ones. property, the donee is personally liable for all the 

debts due by the donor at the time of the gift to the extent of the property 
comprised therein. 


129. Nothing in this chapter relates to gift of moveable property made 
Saving of donations contemplation of death, or shall be deemed to 
martu easua and Maham- affeet any rule of Muhammadan law, or, save as 
madan law, provided by section one hundred and twenty-three, 

any rule of Hindu or Buddhist law. 


CHAPTER VIII 


130. 


Actionable claim 


TraDsfer of debts. 


Op Transfers of Actionable Claims. 

A claim which the Civil Courts recognise as aiTordiog grounds 
for relief is actionable whether a suit for its enforce- 
ment is or is not actually pending or likely to become 
necessary. 

131. No transfer of any debt or any beneficial interest in moveable 
property shall have any operation against the debtor 
or against the person in w^hom the property is vested, 
until express notice of the transfer is given to him, unless he u a party to or 
otherwise aware of such transfer ; and every dealing by such debtor or 
person not, being a party to or otherwise aware of, ana not having received 
express notice of, a transfer, with the debt or property shall be valid as 
against such transfer. 

lUustration. 

A owes money to B, who transfers the debt to C. B then demands the debt from 
A, who, having no notice of the transfer, pays B. The payment is valid, and C 
cannot sue A for the debt. 


Notice to be in writing 
signeO, 


132. Every such notice must be in writing sign- 
ed by the person making the transfer, or by his 
agent duly authorized in this behalf. 
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133. On receiving such notice, the debtor or person in whom the pro- 

. * PGrty is vested shall give effect to the transfer unless 

tranef^^ where the debtor resides, or the property is situate, 

in a foreign country and the title of the person in 
whose favour the transfer is made is not complete according to the law of 
such country. 

134. Where the transferor of a debt warrants the solvency of the 

debtor, the warranty, in the absence of a contract 
to the contrary, applies only to his solvency at the 
time of the transfer, and is limited, where the 
transfer is made for consideration, to the amount or value of such considera- 
tion. 


135. Where an actionable claim is sold, be against whom it is made 
is wholly discharged by paying to the buyer the 

agrinstXmcUimisToa P'^^e and incidental expenses of the sale" with 
interest on the price from the day that the buyer 
paid it. 

Nothing in the former part of this section applies — ^ 

(а) where the sale is made to the co-heir to, or co-proprietor of, the 
claim sold ; 

(б) where it is made to a creditor in payment of what is due to him ; 

(c) where it is made to the possessor of a property subject to the action- 
able claim ; 

(d) where the judgment of a competent Court has been delivered 
affirming the claim, or where the claim has been made clear by evidence 
and is ready for judgment. 


136. No judge, pleader, mukhtar, clerk, bailiff or other officer connect- 
Incapacity of officers with Courts of justice can buy any actionable 
connected with Courts of claim, falling under the jurisdiction of the Court in 
which he exercises his functions. 


137. The pdrson to whom a debt or charge is transferred shall take it 
Liability of transferee suV»ject to all the liabilities to which the transferor 
of debt. was subject in respect thereof at the date of the 

transfer. 


Illustration, 

A debenture is issued in fraud of?a public company to A. A sells and transfers 
the debenture to B, who has no notice of the fraud. The debenture is invalid in the 
hands of B. 


138. 

Mortgaged debt. 


When a debt is transferred Toy the purpose of securing an exist- 
ing or future debt, the debt so transferred, if re- 
covered by either the transferor or transferee, is 
applicable, first, in payment of the costs of such recovery ; secondly, in or 
towards satisfaction of the amount for the time- being secured by the trans- 
fer ; and the residue, if any, belongs to the transferor. 


Savin? of negotiable in- 
Btrumenta. 


139. Nothing in this chapter applies to negoti- 
able instruments. 


110 
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THE SCHEDULE, 
(a) Statutes. 


Year and chapter. 

Subject. 

Extent of repeal. 

27 Hen. VIII, c 10 

Uses 

The whole. 

13 Eliz., c. 5 ... 

Fraudulent conveyance? 

The whole. 

27 Eliz., c. 4 

Fraudulent conveyances 

The whole. 

4 Wm. & Mary, c. 16 

Clandestine mortgages 

1 

The whole. 


( b ) Acts of the Governor General in Council. 


Number and year. 

m 

Subject. 

i 

Extent of repeal. 

IX of 1842 

Lease and release 

The whole. 

XXXI of 1854 

Modes of conveying land 

Section 17. 

XI of 1855 

Mesne profits and im- 
provements. 

Indian Trustee Act ... 1 

Section 1 ; in the title, the words “ to 
mesne profits and” and in the pre- 
amble “ to limit the liability for 
mesne profits and.” 

XXVII of 1866 


Section 31. 

IV of 1872 

Punjab Laws Act 

So far as it relates to Bengal Regu- 
lations I of 1798 and XVII of 
1806. 

XX of 1875 

Central Provinces Laws 
Act. 

So far as it relates to Bengal Regula- 
tions I of 1798 and XVII of 1806. 

XVIII of 1876 

Oudh Laws Act 

So far as it relates to Bengal Regula- 
tion XVII of 1806. 

I of 1877 

Specific Relief 

In sections 35 and 36, the words “ in 
writing.” 


(c.) Regulations. 


Number and year. 

Subject. 

Extent of repeal. 

Bengal Regulation I 
of 1798. 

Conditional sales 

The whole Regulation. 


Bengal Regulation 
XVII of 1806. 

Redemption 

The whole Regulation. 


Bombay Regulation V 
of 1827. 

Acknowledgment of 
debts : Interest : 

Mortgages in pos- 
session. 

Section 15. 
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CODE OF CIVIL PROCEDURE. 

Being 

ACT NO. XIV OP 1882. 


Passed by the Governor General in Council. 

{Received ike assent of the Governor General on the 17th March 188^,) 


An Act to consolidate and amend the laws relating to the 
-Procedure of the Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature ; 
It is hereby enacted as follows : — 

Preliminary. 

1. This Act may be cited avS “ The Code of Civil 
Procf'dure:” and it shall come i*.to force on the 
first day of June, 1882. 

section 3 extend to the whole of British India. The 
other sections extend to the whole of British India 
except the Scheduled Districts as defined in Act 
No. XIV of 1874. 

2. In this Act, unless th§re be something repu- 
gnant in the subject or context — 

“ Chapter” means a chapter of this Code. 

“district* means the local limits of the jurisdiction of a principal 
“district*: Civil Court of original jurisdiction (hereinafter 

called a ‘District Court*), and includes the local 
“ District Court.” limitvS of the ordinary original civil jurisdiction of 

* . S' High Court : every Court of a grade inferior 
to that of a District Court and every Court of Small Causes shall, for the 
purj^ses of this Code, be aeemed to be subordinate to the High Court and 
the District Court : 

“ pleader” means every nerson entitled to appear and plead for another 
“pleader.” Court, and includes an advocate, a vakil and an 

• attorney of a High Court : 

“ Government Pleader** includes also any officer appointed by the Local 
“ Government pleader. ” G'»vcrnment to perform all or any of the functions 
expressly imposed by this Code on the Government 
Plead('r : 

“Collector.” “Collector’ means every officer performing the 

duties of a Collector of land revenue : 


Preamble. 

Short title. 
Commencement. 

This section and 
Local extent. 

Interpretation clauhe. 
Chapter. 
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** decree*^ means the formal expression of an adjudication upon any 
•‘decree*’’ right claimed, or defence setup, in a Civil Court 

when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal. An order rejecting a plaint, or 
directing accounts to be taken, or determining any question mentioned or 
referred to in section 244, but not specified in section 588, is within this 
definition : an order specified in section 588 is not within this definition : 

“ order” means the formal expression of any decision of a Civil Court 
which is not a decree as above defined : 

“judgment” means the statement given by the 
Judge of the grounds of a decree or order ; 

“Judge” means the presiding officer of Court : 
“judgment-debtor” means any person against 
whom a decreee or order has been made : 


order 

“ judgment 
‘* Judge 

“ judgment-debtor 


decree-holder” means any person in whose favour a decree or any order 
capable of execution has been made, and includes 
any person to whom such decree or order is transfer- 
red : 


‘ decree-holder 


written” includes printed and lithographed, and 
‘ writing” includes print lithography : 
signed” includes maiked, when the person making the mark is unable 
to write his name; it also includes stamped with 
the name of the person referred to : 

means a Court situate beyond the limits of British 
India and not having authority in British India nor 
established by the Governor General in Council : 

“ foreign judgment” means the judgment of a 
foreign Court : 

“ public officer” means a person falling under any 
of the following descriptions (namely) : — 


written 


“ signed 

foreign Court” 
“ foreign Court; “ 

“foreign judgment 

“ public officer.” 


every Judge ; 

every covenanted servant of Her Majesty ; 

every commissioned officer in the military or naval forces of Her Majesty while 
serving under Government ; 

every officer of a Court of Justice whose duty it is, as such officer, to investi- 
gfi’jC or report on any matter of law or fact, or to make, authenticate or keep any 
document, or to take charge or dispose of any property or to execute any judicial pro- 
cess, or to administer any oath, or to interpret, or to preserve order in the Court, and 
every person specially authorized by a Court of justice to perform any of such duties ; 

every person who holds any office by virtue of which he is empowered to place 
or keep any person in confinement ; 

every officer of Government whose duty it is, as such officer, to prevent offences, 
to give information of offences, to bring offenders to justice, or to protect the public 
health, safety or convenience ; 

every officer whose duty it is, as smffi officer, to take, ^receive, keep or expend any 
property on behalf of Government, or to make any survey, assessment or contract on 
behalf of Government, or to execute any revenue-process, or to investigate, or to re- 
port on, any matter affecting the pecuniary interests of Government, or to make, 
authenticate or keep any document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of the pecuniary interests 
of Government, and every officer in the service or pay of Government, or remunerated 
by fees or commission for the performance of any public duty. 
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References 

Acts. 


And in any part of British India in which this Code operates, “ Govern- 
Governmont ” menr” includes the Government of India as well as 

the Local Government. 

3. The enactments specified in the first schedule hereto finnexed are 
„ . , I , hereby repealed to the except inentioiu^d in the 

Enactment repealed. third ‘'column thereof. But all notifications pub- 

lished, declarations and rules made, places appointed, n^reomeuts tV:v?d, 
scales prescribed and forms framed under any such enact inruir, shall, so fir 
as they are consistent with this C<>de, he d^^emed to be r^'e-pectivcly pub- 
lished, made, appointed, filed, prescribed and framed hereundfT. 

And when in any Act, Regulation or notification pa'^seu or i.-sn "' 1 prior 
to the dav on which this Code into force, re- 

fj, ^ade lo Act No. VIII of 1859, Act 
No. XXIII of 18GI, or the ‘ C ide of Civil Pipeodure,* 
or to Act No. X of 1877, or to any other Act hereby lepealed, such I '-h r ’-ico 
shall, so far as may be practicable, be read as 8pplyii'‘g to th's Covle or 
the corresponding part thereof. 

Save as provided by section 99 A, nothing herein contained shall afr ?ct 
Saving of procedure in aoy proceedings prior to deciee in any suit instini- 
Buits instituted before 1st ted or appeal presented before the (ir^t day of June, 
Junel8S2. 1882, or any proceedings after decree that may Lave 

been commenced and were still pending at that dale. 

Every appeal pending on the twenty-ninth da.y of Jidj’, 1879. wirch 
would have lain if this Code had ncor. in foi^c on 
Jub^^l879^ presentat'^in, shall be iioari 

determined as if this Code had been in force on snea 
date ; and every owJer passed before the same daj^ purporting to ti ans.ei' a 
case to a Collector under section 320, and every notificacion publislio ' 
the same day, purporting to be issued under section 3G0, shfill I 
to have been respectively passed and issued in accordance with 1 nv. 

Saying of certain Acts 4. Save as provided in the second p ira 
section 3, nothing herein contained shall he 
to affect the following enactments (naiiicly) : — 

The Central Provinces Courts Act, 18G5 : 

The Burma Courts Act, 1875 : 

The Pan jab Courts Act, 1877 : 

The Oudh Civil Courts Act, 1879 : 

or any law heretofore or liereafter passed under the Indian Councils Act, 1861, 
by a Governor or a Lieutenaiit-Govenior in Council, prea.cribirig a special procedure 
for suits between landholders and their tenants or agents, 

or any law heretofore or hereafter passed under the Indian Councils Act, 1861, 
by a Governor or a Lieutenant-Governor in Council, providing for the partition of 
immoveable property. 

And where under any of the said Acts concurrent civil jurisdiction is given to 
the Ch’^mmissioner and the Deputy Commissioner, the Local Govemmont may declare 
which of such officers shall for the purposes of this Code be deemed to be the 
District Court. 

4A.* (1.) Where any Revenue Courts are governed by the provisions 
Power to modify the Code of Civil Procedure iu those masters 

Code in its appUcation^to of procedure upon which any snecial enne: ment 
applicable to them is silent, the Local Goverument, 

^ Act VII of 1838, 

m 


affecting Central Provin- 
ces, Burma, Punjab and 
Oudh. 


d befv->r0 
d .‘euiud 

of 

d emed 


Revenue Courts. 
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with the previous sanction of the Governor General in Council, may, by 
notification in the official Gazette, declare that any portions of those pro- 
visions shall not apply to those Courts, or shall only apply to them with 
such modifications as the Local Government, with the sanction aforesaid, 
may prescribe. 

(2.) ‘Revenue Court’ in sub-section (1) means a Court having juris- 
diction under any local law to entertain suits relating to the rent, revenue 
or profits of land used for agricultural purposes, but does not include a 
Civil Court having original jurisdiction under this Code to try such suits 
as beine suits of a civil nature of which its cognizance is not barred by any 
enactment for the time being in force. 

5. The chapters and sections of this Code specified in the second 
Sections extending to schedule hereto annexed extend (so far as they are 
Provincial Small Cause applicable) to Courts of Small Causes constituted 

under Act No, XI of 1865, and to all other Courts 
(other than the Courts of Small Causes in the towns of Calcutta, Madras 
and Bombay) exercising the jurisdiction of a Court of Small Causes. 
The other chapters and sections of this Code do not extend to such 
Courts. 


Saving of jurisdiction of 
prosedure — 

{a} of Military Courts of 
Eequest ; 


6. Nothing in this Code affects the jurisdiction 
or procedure — 

(a) of Military Courts of Request; 


of Village Mimsifs (c) pf Village Munsifs or Village Panchayats un 
Madras^'^^^ Panchayats in provisions of the Madras Code ; 


(<f) of Recorder of Ran- 
goon sitting as Insolvent 
Court. 


(d) of the Recorder of Rangoon sitting as an In- 
solvent Court iu Rangoon Maulmain, Akyab or 
Bassein, 


or shall operate to give any Court jurisdiction over suits of which the 
aivount or value of the subject-matter exceeds the pecuniary limits (if any) 
of its ordinary jurisdiction. 


7. With respect to 

(а) the jurisdiction exercised by certain jdgirdars and other authorities 

invested with powers under the provisions of Bom- 
ba^Yawl bay Regulation XIII of 1830 and Act XV of 1840 

in the cases therein mentioned ; and 

(б) cases of the nature defined in the enactments specified in the third 
schedule hereto annexed, 

the procedure fn such cases and in the appeals to the civil Courts allow- 
ed therein, shall be according to the rules laid down in this Code, except 
where those rules are inconsistent with any specific provisions contained in 
the enactments mentioned or referred to in this section. 


• Repealed by Act VIII of 1887. 
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8. Save as provided in sections 3 , 25, 86, 223, 225, 286, and chapter 
„ * XXXIX * and by the Presidency Small Cause 

Counts Act, 1882, this Code shall not extend to any 

siiit or proceeding- in any C -nrt of Small Causes 
established in the towns of Calcutta, Madras and Bombay. 


t t t t 


Division of Code. 


9. This Code is divided into ten Parts as fol- 
lows : — 


The first part : 
The second Part : 
The tliirJ Part : 
Tlic fourth Part : 
The fifth Part : 
The sixth Part : 
The seventh Part : 
The eighth Part ; 
Tlie ninth Part : 

The tenth Part : 


Suits in General. 

Incidental Proceedings. 

Suits in particular Cases. 

Provisional Remedies. 

Si^ecial Proceedings. 

Ap})eals. 

Reference to and Revision by the High Court. 
Review of Judgment. 

S[)ccial Rules relating to the Chartered High 
Courts. 

Certain miscellaneous Matters. 


PART I. 

or Suits in General, 


CHAPTER I. 


Ok tue Jurisdiction of the Courts and Res Judicata. 


No porfioii exempt from person shall, by reason of his descent or 

jaiisdiction by reason of place of birth, be in any civil proceeding exempted 
descent or plac.c of birth. from the jurisdiction of any*of the Courts. 

11. The Courts shall (subject to the provisions herein contained) have 
Courts to try all civil jurisdiction to try all suits of a civil nature except- 
suits unless specially bar- ing suits of which their cognizance is barred by any 
eiicictmeut for the time being in force. 

Explanation — A suit in which the right to property or to an office is contested 
is a suit of a civil nature, notwithstanding that such right may depend entirely on 
the decision of questions as to religious rites or ceremonies. 


12. Except where a suit has been stayed under section 20, the Court 
P idin suits shall not try any suit in which the matter in issue 

en mg ui . dirceily and substantialy iu issue in a previ- 

ously instituted suit for the same relief between the same parties, or 
between parties ui^der whom they or any of them claim, pending in the 
same or any other Court, whether supeiior or inferior, in British India 
having jurisdiction to grant such relief, or in any Court beyond the limits 
of British India established by the Governor General in Council and 
having like jurisdiction, or before Her Majesty in Council. 


* Act XV of 1882. 
t Kepealcd by Act VII of 1888. 
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E.^pljnafcon. — Th'o peTidency of a suit in a foreign Court does not preclude the 
Court8 ill Britisih India from trying a suit founcLed on the same cause of action. 


18. No Court shall try any suit or issue in which the matter directly 
'udic ta substantially in issue has been directly and 

^ * substantially in issue in a former suit between the 

same parties, or between parties under whom they or any of them claim, 
litigating under the same title, in a Court of jurisdiction competent to try 
such subsequent suit or the suit in which such issue’has been subsequently 
raised, and has been heard and finally decided by such Court. 


E.rjdanafio'n T . — The matter above referred to must in tlie former suit have 
been alleced by one party and either denied or admitted, expressly or impliedly^ 
by the otlier. 


E,cph(n(>tfon JI . — Any matter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been a 
matter dircvily and substantially in issue in such suit. 

E.) pianfdic>7i IJI . — Any relief claimed in the i)laint, which is not expressly 
granted by the decree, shall, for the purpose of this section, be deemed to 
have been refused. 


Erj)\>:'i('*{07i TV , — A docinion is final within the meaning of this section when 
it is S'uli ji,' the C»>urt making it could not alter (except on review^ on the applica- 
tion of ( tlu-r }) rty or r('C()ti.Mdcr of its own motion. A decision liable to appeal 
inuy be final within tho meaning of this section until the appeal is made. 

Ex planed ton T. — Where persons litig.ate hojia fide in respect of a private right 
claimed in common for themselves and ctliers, all persons interested in such right 
Elnill, for the purpose of this section, be deemed to claim under the persons 
so litigating. 

Explanation VI . — Where a foreign judgment is relied on, the production of 
the judgment dul^ autbonlicfded is prcsnuiptive evidence that the Court which 
made it had cr "opotont jurisdiction, unless the contrary appear on the record j but 
such presumplion may be removed by proving the want of jurisdiction. 


VVlieu f^>rci<;’'n jiulfiment 
no bar to suit in JhaTiah 
India. 


14. No foreign judgment shall operate as a bar to 
a suit in British India — 


(c?) if it has not been given on the merits of the case : 

(h) if it apj)ears on tlie face of the proceedings to be founded on an incorrect 
view of international law or of any law in force in British India : 

(c ) if it is in the opinion of the Court before which it is produced contrary to 
natural justice : 


(c/j if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law in force in 
British India. 


* Where a suit is instituted in British India on the judgment of any foreign 
Court in Asia or Africa except a Court of "Record established by Letters Patent 
of; Her Majesty or any predecessor of Her Majesty or a Supreme Consular Court 
established by an order of Her ]\Iajosty in Council, the Court in which the suit is 
instituted shall not be precluded from inquiry into the merits of the case in which 
the judgment was passed. 


A«t VII uf lesd. 
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CHAPTER II. 

Of the Place of Suing. 


Ccxirt in which suit to 15. Every suit shall be instituted in the Court 
be instituted. of the lowest grade competeut to try it. 


Saits to be instituted 
where subject matter 
bituate. 


16. Subject to the pecuniary or other limita- 
tions prescribed by any law, suits 


(a) for the recovery of immoveable property, 
for the partition of immoveable property, 

(c) for the fercclosure or redemption of a mortgage of immoveable property. 

(d ) for the determination of any other right to or interest in immoveable 
property, 

{e) for compensation for wrong to immoveable property, 

(^/) for the recovery of moveable property actually under distraint or attach- 
ment, 

shall be instituted in the Court within the local limits of whose jurisdiction 
the property is situate : 

Provided that suits to obtain relief respecting, or compensation for wrong 
to, immoveable property beld by or on behalf of the defendant may, when the relief 
sought can be entirely obtained through his personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the property is situate, 
or in the Court within the local limits of whose jurisdiction he actually and 
voluntarily resides, or carries on business, or personally works for gain. 

E.q)lanation — In this section ‘property* means property situate in British 
India. 


16A.* {I) When it is alleged to be uncertain within the local limits 
Place for mstitution of jurisdiction of which of two or more Courts 

suit where local limits of any immoveable property is situate, any one of those 
jurisdiction of Courts arc Courts may, if satisfied that there is ground for 
uncertain. alleged uncertainty, record a statement to 

that effect and thereupon proceed to entertain and dispose of any suit 
relating to that property, and its decree in the suit shall have the same 
effect as if the property were situate within the local limits of its juris- 
diction : 


Provided that the suit is one with respect to which the Court is competent as 
regards tlie nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-section (/), and an 
objection is taken before an appellate or revisional Court that a decree or order 
in a suit relating to such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional Court shall not allow 
the objection if in its opinion there was, at the time of the institution of the suit, 
any rcxsonable ground for uncertainty as to the Court having jurisdiction with 
respect thereto. 

Suita to be instituted 17. Subject to the limitations aforesaid, all 
where defendants reside or other suits shall be instituted in a Court within the 
cause of action arose. \ocq\ limits of whose jurisdiction — 

(f ? ) the cause of action arises, or 

(b) all the defendants, at the time of the commencement of the suit, actually 
and A olimtarily reside, or carry on business, or personally work for gain : or 
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(cj any of tlie defendants, at the time of the commencment of the suit,, actually 
and voluntarily resides, or carries on business, or personally works for gain : 
provided that either the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as aforesaid, acquiesce in 
such institution. 

Explanation I. — Where a person has a permanent dwelling at one place and 
also a lodging at another place for a temporary purpose only, he shall be deemed 
to reside at both places in respect of any cause of action arising at the place v^here 
he has such temporary lodging. 

Explanation II. — A Corporation or Company shall be deemed to carry on 
business at its sole or principal office in British India or, in respect of any cause 
of action arising at any place where it has also a subordinate office, at such place. 

Explanation III* — In suits arising out of contract, the cause of action arises 
within tlie meaning of this section at any of the following places, namely : — 

(i) the place where the contract was made ; 

(ii) the place where the contract was to be performed or performance 

thereof completed ; 

(iii) the place where in performance of the contract any money to which 

the suit relates was expressly or impliedly payable. 

Illustrations. 

(a.') A is a tradesman in Calcutta. B carries on business in Dehli. B, by 
his agent in Calcutta, buys goods of A, and requests A to deliver them to the East 
Indian Railway Company. A delivers the goods accordingly in Calcutta. A may 
sue B for the price of the goods either in Calcutta, where the cause of action has 
arisen, or in Dehli, where B carries on business. 

(b.) A resides at Simla, B at Calcutta, and C at Dehli. A, B and C being 
together at Benares, B and C make a joint promissory-note payable on demand, and 
deliver it to A. A may sue B and C at Benares, where the cause of action arose. 
He may also sue them at Calcutta, where B resides, or at Delhi, where C resides ; 
but in each of these cases, if tlie non-resident defendant objects, the suit cannot be 
maintained without the leave of the Court. 

18. In suits for compensation for wrong done to person or moveable 
Suits for compensation Property if the wrong was done within the local 

for wrongs to person or limits of the jurisdiction of one 'Court and the de- 
moveables. fendant resides, or carries on business, or personally 

works for gain, within the local limits of the jurisdiction of another Court, 
tl f plain tiff may at his option sue in either of the said Courts. 

Illustrations, 

(a.) A, residing in Delhi, beats B in Calcutta. B may sue A either in 
Calcutta or in Delhi. 

Q>.) A, residing in Delhi, publishes in Calcutta statements defamatory of B. 
B may sue A either in Calcutta or in Delhi. 

(c.) A, travelling on the line of a Railway Company whose principal office is 
at Howrah, is upset and injured at Allahabad by negligence imputable to the Com- 
pany. He may sue the company either at Howrah or at Alls-habad. 

19. If the suit be to obtain relief respecting, or compensation for 

Suite for immoveable immoveable property situate withm the 

property situate in single Rfnits ot a Single district but Within the jurisdiction 
district, but within juris- of different Courts, the suit may be instituted in 
dictions of different Courts, the Court within whose jurisdiction any portion of 
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the property is. situate ; provided that, in respect of the value of the sub- 
ject-matter of the suit, the entire claim be cognizible by such Court. 

If the immoveable property be situate within the limits of different 
Suits for immoveable districts, the suit may be instituted in any Court, 
property situate ia differ- otherwise competent to try it, within whose jurisdic- 
ent districts. portion of the property is situate. 


20 . 

Power to stay proceed- 
ings where all defendants 
do not reside within juris- 
diction. 

the defendant or any 
other parties of his intention to 
apply to the court accordingly ; 


If a suit which may be instituted in more than one Court is in- 
stituted in r* Court within the local limits of whose 
jurisdiction the defendant or all the defendants 
does not or do not actually and voluntarily reside, 
or carry on business, or personally work for gain, 
defendant may, after giving notice in writing to the 
apply to the Court to stay proceedings, 


and if the Court, after he.aring such of the parties as desire to he heard, is 
srdisfied that justice is more likely to be done by the suit being instituted in some 
other Court, it may stay proceedings either finally or till further order, and make 
such order as it thinks fit as to the costs already incurred by the parties or any 
of them. 


In such case, if the plaintiff so requires, the Court shall return the plaint with 
an endorsement thereon of the order staying proceedings. 


Every such application shall be made at the earliest possible opportuni- 
ty, and in all cases before the issues are settled ; 
made!^ ^ defendant not so applying shall he deemed 

to have acquiesced in the institution of the 
suit. 

21. Where the Court, under section 20, stays proceedings, and the 
Remission of court-fee plaintiff re-institutes his suit in another Court, the 

where suit instituted in plaint shall not be chargeable with any court-fee ; 
another Court, provided that the proper fee has been levied on the 

institution of the suit in the former Court, and that the plaint has been 
returned by such Court. 

22. Where a*suit may be instituted in more Courts than one, and such 

, 1 . n i-c Courts are subordinate to the same appellate Court, 

in which suit may be in- a«y defendant, after giving notice in writing to the 
stituted subordinate to other parties of his intention to apply to such Court 
same appellate Court. transfer the suit to another Court, may apply 

accordingly; and the appellate Court, after hearing the other parties, if 
they desire to be heard, shall determine in which of the Courts having juris- 
diction the suit shall pooceed. 


23. Where such Courts are subordinate to different appellate Courts, 
but are subordinate to the same High Court, any 

arrnotsrsnboTdinL^^ defendant, after giving notice in writing to the 
other parties of his intention to apply to the High 
Court to transfer the suit to another Court having jurisdiction, may apply 
accordingly. If the suit is brought in any Court subordinate to a District 
Court, the application, together with the objections, if any, filed by the 
other parties, shall be submitted through the District Court to which such 
Court is subordinate. The High Court may, after considering the objec- 
tions, if any, of the other parties, determine in which of the Courts having 
jurisdiction the suit shall proceed. 
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Where such Courts are subordinate to different High Courts, any 
Prorednre where they defendant may, after giving notice in writing to the 
arc subordinate to different other parties of his intention to apply to the High 
High Courts. Court within whose jurisdiction the Court in which 

the suit is brought is situate, apply accordingly. 

If tho suit is brought in any Court subordinate to a District Court, the appli- 
cation, together with the objections, if any, filed by the oilier parties, shall be sub- 
mitted through the District Court to which such Court is subordinate ; 

and such High Court shall, after considering the objections, if any, of the other 
parties, determine in which of the several Courts having jurisdiction the suit shall 
proceed. 


25. The High Court or District Court may, on the application of any 

Transfer of suits. parties after giving notice to tho parties 

and hearing such of them as desire to be heard, or 
of its own motion without giving such notice, withdraw any suit whether 
pending in a Court of firsfe instance or in a Court of appeal subordinate to 
such High Court or District Court as the case may be, and try the suit 
itself, or transfer it for trial to any other such subordinate Court competent 
to try the same in respect of its nature and the amount or value of its 
subject-matter. 

For the purposes of this section, the Courts of Additional and Assistant Judges 
shall be deemed to be subordinate to the District Court. 

The Court trying any suit withdrawn under this section from a Court of Small 
Causes shall, for the purposes of such suit, be deemed to be a Court of Small 
Causes. 


CHAPTER III. 


Of Parties and their Appearances, Applications and Acts. 


PerBons who may 
joined as plaintiffs. 


be 


26. All persons may be joined as plaintiffs in whom the right to any 
relief claimed is alleged to exist, whether jointly, 
severally or in the alternative, in respect of the 
same cause of action. And judgmejnt may be given for 

such one or more of the plaintififs as may be found to be entitled to relief, 
for such relief as he or they may be entitled to, without any amendment. 
But the defendant, though unsuccessful, shall be entitled to his costs occa- 
si 'ued by so joining any person who is not found entitled to relief, unless 
the Court in disposing of the costs of the suit otherwise directs. 

27. Where a suit has been instituted in the name of the wrong person 
Court may substitute or as plaintiff, or where it is doubtful whether it has 

add plaiutiff for or to been instituted in the name of the right plaintiflF, 
plaintiff suing. the Court may, at any stage of the suit* if satisfied 

that the suit has been so commenced through a bona fide mistake, and that 
it is necessary for the determination of the real matter in dispute so to do, 
order any other person or persons with his or their consent* to be sub- 
stituted or added as plaintiff or plaintiffs upon such terms as the Court 
thinks just. 

28. All persons may be joined as defendants against whom the right 

to any relief is alleged to exist, whether jointly, 
severally or in the alternative, in respect of the 
same matter. And judgment may be given against 
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m2,] 


Joinder of parties liable 
on same contract. 


such one or more of the defendants as may be found to be liable, according 
to their respective liabilities, without any amendment. 

29. Tne plaintiff may, at his option, join as parties to the same suit all or 
any of the persous severally, or jointly and severally, 
liable on any one contract, including parties to bills 
of exchange, hundis and promissory notes. 

30. Where there are numerous parties having the same interest in oao 

. Oae party may sae or suir., oae nr more of SUch parties may, with tlie 
'defend on behalf of all in permission of the Court, SUJ or be sued or may defend, 
sAoie interest. such suit, On behalf of all parties so interested. 

But the Court shall in such case give, at the plaintiff’s exptiuse notice of tho 
institution of tho suit to all such pirties either by personal service or (if 
from the number of parties or any other cause such service is not reasonably 
practicable) by public advcrLisement, as the Court in each case may 
direct. 


iuder 

may in every suit deal with the matter 
ill controversy so far as ^gards the rights and iuter- 
aiiy 'before it. 


Court may- dismiss or add 
parties. 


31. No ^lit sliall be defeated by reason of the misjoinder of parties, 

• and the Court may in e 

Suit not to fail by rea- 
son of misjoinder. , , . ^ 

ests of the parties actually -b 

Nothing in this section shall be doomed to enable plaintiffs to join in respect of 
distinct causes of action. 

82. The Court may, on or before the first hearing, upon the application. 

of either party, and on such terms as the Court thinks 
just, order that the name of aii}^ whether as 

plaintiff or as defendant, improperly joined, be struck 
out ; 

and the Court may at any time, either upon or without such applicatii)a, and oa 
such terms as the Court thinks just, order that any plaintiff bo made a defendant or 
that any defendant be made a- plaintiff, and that the name of any person who ought 
to have been joinod whether as plaintiff or defendant, or whose presemio before the 
Court may be necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit, be added. 

No pe»sou shall be added as a plaintiff, or as the 
nex^ friend of a plaintiff, vvithouc his own consenc 
thereto. 

Any person on whose behalf a suit is instituted 
or defended under section 30 may apply to the Courc 
, to be made a party to such suit. 

All parties whose names are so added as defendants shall be served with 
a summons in manner hereinafter mentioned, and 
(.subject to the provisions of the Indian LirniiaHou - 
Act, 1877, section 22) the proceedings as against 
them shall be deemed to have begun only on the service of such siun- 
mons. 

The Court may give the conduct of the suit to 
such plaintiff as it deems proper. 

33. Where a defeedant is added} the plaint, if previously filed, shall, 

, , , ,, , unless the Court direct otherwise, be amended iu 

plaintifi to amend. tnauner as may be necessary, and an amended 

copy <}f the summons shall be served oa the uevv 
defendant and the original defendants. 

112 


Gouseat of person added 
as plaintiff or next friuud,. 


Parties to suits instituted 
or defended under section 

30 . 


Defendants added to be 
served. 


Conduct of suit. 
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34. All objections for want of parties, or for joinder , of parties who 

Time for taking objec- interest in the suit, or for misjoinder as co- 

tiona as to non joinder or plaintiffs or co-defendants, shall be taken at the 
misjoinder. earliest possible opportunity, and in all cases before 

the first hearing ; and any such objection not so taken shall be deemed to 
have been waived by the defendant. 

35. When there are more plaintiffs than one, any one or more of them 
Each of several plaintiffs n^ay be authorized by any other of them to appear, 

or defendants may autho- plead or act for such other in any proceeding under* 
appear, Qode ; and in like manner when there are more 

defendants than one, any one or more of them may 
be authorized by any other of them to appear, plead or act for such other in 
any such proceeding. 

Authority to be in writ- The authority shall be in writing signed by the 
ing signed and filed. party giving it, and shall be filed in Court. 

Recognized Agents and Pleaders, 

86. Any appearance, application or act in or to any Court, required or 
Appearanoon, &c., may au* orized by law to be made Or done by a party to 
be in person, by reco^^nlzed a Suit or appeal in such Court, may, except when 
agent or by pleader. Otherwise expressly provided by any law for the 

time being in force, be made or done by the party in person, or by his recog- 
nized agent, or by a pleader duly appointed to act on his behalf ; 

Provided that any such appearance shall be made by the party in person, if the 
Court so direct. 

37. The recognized agents of parties by whom such appearan- 
Eecognized a<^ents applications and acts may be made or done 

® • are — 

(a) persons holding general powers-of-attorney from parties not resident 
Persons holding powers- within the local limits of the jurisdiction of the 

of-attorney from parties out Court within which limits the appearance, applica- 
of jurisdiction. ^ qj. ^ct is made or done, authorizing them to 

make and do such appearances, applications and acts on behalf of such 
parties ; 

(b) mukhtara duly certificated under any law for the time being in force, 

Certificated mukUtAra. and holding special powers-of-attorney authorizing 

them to do, on behalf of their principals, such acts 
as may legally be don e by nuiKhtars ; 

(c) persons carrying on trade or business for and in the names of 

Persons carrying on trade parties not resident within the local limits of the 

or business for parties out jurisdiction of the Court within which limits the 

of jurisdiction. appearance, application or act is made or done, in 

matters connected with such trade or business only, where no other agent 
is expressly authorized to make and do such appearances, applications 
and acts. 

Nothing in the former part of this section applies to the territories 
Recognized agents in administered respectively by the Lieutenant- 

Panjab" Oudh and Central Governor of the PanjAL, and the Chief Commissioners 
Provinces. Qiidh and the Cenrral Provinces ; but in those 

territories the recognized agents of partif^^ by whom such appearances, 
applications and acts may be made and done shall be such persons as the 
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Local Government may from time to time, hy notification in the official 
Gazette, declare in this behalf. 

88. Processes served on the roco;^nized a^ent of a party to a sait or 
appeal bhall be as elFectual as il the same had been 
cogmzeTaglut!°°^^^ served on the party in person, unless the Court 

otherwise directs. j 

The provisions of this Code for the service of process on a party to a suit slial 
apply to the service of process on his recognized agent. 

39. The aopoiiitnieiit of a pleader to .make or do any apoearance, 

. „ . . I c 1 1 application or act as aforesaid shall be in writinof, 

Appointment of pleader. i n i /.i i - , 

and such appointment ^hall be hied in court. 

When so filed, it shall be considered to be in force until revoked with the leave 
of the Court, by a writing signed by the client and filed in court, or until the client 
or the pleader dies, or all proceedings in the suit are ended so far as regards 
the client. ^ 

itTo advocate of any High Court established by- Royal Charter shall be required 
to present any document empowering him to act. 

40. Processes served on the pleader of any party or left at the office 

or oidinaiy residence of such pleader, relative to a 
pleader^^ pi’occss on appeal, and whether the same be for the 

personal appearance of the party or not, shall be 
presumed to be duly cominunicated and made known to the party whom 
the pleader represents ; and, unless the Coi^rt otherwise directs, shall be aa 
effectual for all purposes in relation to the suit or appeal as if the same 
had been given to or served on the party in perSon/ 

41. Besides the recognized agents described in section 37, any person 

. ^ , re>iding within the iurisdiction of the Court may 

Agent to receive process. , ‘..j .... .. - r 

be appointon an agent ta accept service of process. 

Such appointment may be special or general and shall bo made by an 
His appointment to be in instnimentiu writing signed by the principal,' and 
Wilting and to he ^ filed such instrument, or, it the appointment be generi'/, 
in court. duly attested copy thereof, shall be filed in court,. 


Agent to receive firocess. 


CHAPTER IV. 


Oe the Frame of the Suit. 

42. Every suit shall, as far as practicable, be so framed as to afford ground 

^ , X L r j 3, filial decision upon the subjects in dispute. 

Suit how to be iiamed. , ^ r .u i-.- i.- ^ l ^ 

and so to prevent lurtner litigation concerning them. 

43. Every suit shall include the whole pf the claim which the plain- 

tiff is entitled to make in respect of the cause of 
claim^ include whele action; but a plaintiff may relinquish any portion 

of his claim iu order to bring the suit within the 
jurisdiction of any Court. 

If a plaintiff omit to sue in respect of, or iuten- 
of ^laTm tionally relinquish, any portion of his claim, he 

shall not afterwards sue in respect of the portion 
so omitted or relinquished. 
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A person entitled to more that one remedy in respec,t of the sanre 
canse of action may sue for ^all or any of his re- 
€rf^ev«a medies ; but if he omits (except with the leave of 

^he Court obtained before the first hearing) to sue 
for any of such remedies, be shall not afterwards sue for the remedy so 
omitted. 

For tlie pnrpose of this section, an obligation and collateral security for its 
performance skall be deemed to constitute but one cause of action. 

Illustration, 

A lets a bouse to B at a yearly rent of Rs. IjSO'O. Tlie rent for the whole of the 
years 1881 and 1882 is due and unpaid. A sues B only for the rei>t due for 1882. 
A shall not afterwards sue B for the rent due for 1881. 

44. Htcle a . — No cause of action shall, unless with the leave of the 
Only certain claims to Court, be joined witji a suit for the recovery of 

be joined with suit for re- immoveable property, or to obtain a deelaration of 
covery of land. immoveable •property, except — 

(a) claims in respect mesne pro-its or arrears of rent in respect of the property 
claimed, 

ip) damages for breach of any contract under which the property or any part 
thereof is held, and 

(c) claims by a mortgagee to enforce any of his remedies under the mortgage. 

Rule h , — No claim by or against an executor, administrator or heir as 
Claims by or against exe- joined with claims by or against him 

cutor, administrator or personally, unless the last mentioned claims are 
heir. alleged to arise with reference to the estate in res- 

pect of which the plaintiff of defendant sucis or is sued as executor, adminis- 
trator or heir, or are such as he was entitled to, or liable for, jointly with the 
deceased person whom he represents. 

45. Subject to the rules contained in chapter II and in section 44, the 

plaintiff may unite in the same suit several causes 
Plamtifl rniiy join sever- of action against the same defendant or the same 
nefpndants jointly ; and any ptaintiffs having causes 
of action in which tbey‘are jointly interested against the came defendant, or 
the same defendants jointly, may unite such causes of action in the same suit. 

But if it appear to the Gqurt that any such causes of action can nob be 
conveniently tried or disposed of together, the Court 
s^l's-ra- before the first hearing, of its own 

motion or on the application of any defendant, or at 
any subs''e[uent stage of the suit, if the parties agree, order separate trials of 
any such c*u?68 of action to be had, or make such other order as may be 
necessary or expedient for the separate disposal thereof. 

When causes of action are united, the jurisdiction of the Court as regards the 
«nit shall depend on the amount or value of the aggregate subject-matters at the 
date of instituting the suit, whether or not an order has been made under the 
second paragraph of this section. 

46. Any defendant alleging that the plaintiff has united in the same 

suit several causes of action which cannot be cod- 
conalTsurt^ veniently disposed of in one suit may at any time 

before the first bearing, or, where issues are settled^ 
before any evidence is recorded, apply to the. Court for an order confin- 
ing the suit bo such of the causes of action as may be conveniently disposed 
u4' in one suit. 


Court may order separa- 
tion. 
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47. If, QD the hearing’ of such application, it appears to the Court 

^ ^ that the causes of action are siieh as cannot all be 

Court on hearing appli- • j* a r • ..-i. 

cation may exclude eome conveniently cbsposed of in one suit, the 0(Mirt 

causes and order amend- mav order any of such causes of action to be 
excluded, and may direct the plaint to be amended 
accordingly, and may make such order as to costs as may be just. 

Every amendment made under this section shall be attested by the signature 
of the Judge. 


CHAPTER V. 


Of tbe Institution of Suits. 


48. Every suit shall be instituted by presenting 
commenced ^ plaint to the Court or such officer as it appoints 
in this behalf. 


49. The plaint must be distinctly written in the language of the Court ; 

T i! 1 • ^ provided that, if such language is not English, the 

plaint may (with the permission of the Court) be 
written in English ; but in such case, if the defendant so require, a transla- 
tion of the plaint into the language of the Court shall be filed in Court. 

Particulars to be con- 50. The plaint must contain the following 
tained in plaint. particulars : — 

(a) the name of tho Court in which the suit is brought ; 

(i) the name, description and place of residence of the plaintiff ; 

(c) tlio name, description and place of residence of the defendant, so far as they 
can be ascertained ; 

(d) a plain and concise statement of the circumstances constituting the cause 
of action, and where and when it arose ; 


(e) a demand of the relief which the plaintiff claims ; and 

(/) if the plaintiff has allowed a set off or relinquished a portion of his claim, 
the amount so allowed or relinquished. 


In mo uey -suits. 


If the plaintiff seeks the recovery of money, the 
plaint must state the precise amount, so far as the 
case admits. 


In a suit for mesne profits, and in a suit for t^he amount which will be 
found due to the plaintiff on taking unsettled accounts between him and the 
defendant, the plaint need only state approximately the amount sued for. 

When the plaintiff sues in a representative character, the plaint should 
shew, not only thit he has an attual existing iuter- 
representiiiiv^el^^^ Subject-matter but that he has taken the 

steps necessary to enable him to institute a suit 

concerning it. 

Illusti'ations, 

(a) A sues as B’s executor. The plaint must state that A has proved B’s will. 

{h) A sues as C's administrator. The plaint must state that A has taken out 
administration to C’s estate. 

(c) A sues as guardian of D, a Muhammadan minor. A is not D’s guardian 
according to Muhammadan law and usage. The plaint must state that A-^ ha« been 
especially appointed D’s guardian. 
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Defendant’s interest and 
liability to b« shewn. 


The plaint must shew that the defendant is or claims 
to be interested in the subject-matter, and that he is 
liable te l>e called upon to answer the plaintiflf s 
dtrmand. 


Illustration, 

A dies, leaving B his executor, C his legatee, and D a debtor to A’s estate. C 
sues D to compel him to pay his debt in satisfaction of C’s legacy. The plaint must 
shew that B has causelessly refused to sue D, or that B and D have colluded for the 
purpose of defrauding C, or other such circumstances rendering D liable to C, 

If the cause of action arose beyond the period ordinarily allowed by any 
law for instituting the suit, the plaint must shew the 

from amitatioLlaw?”^‘““ exemption from such law is 

claimed. 

51. The plaint shall be signed by the plaintiflf and his pleader (if any), 

and shall be verified at the foot by the plaintiflf or by 
signed and gome other person proved to the satisfaction of the 
Court to be acquainted with the facts of the case. 

Provided that if the plaintiflf is, by reason of absence or for other good 
cause, unable to sign the plaint, it may be signed by any person duly autho- 
j.j[zed by him in this behalf. 

52. The verification must be to the effect that the same is true to the 

knowledge of the person making it, except as the 

Contents of verification, matters stated on information and belief, and that as 
to those matters he believes it to be true. 

Verification to be signed ^he verification shall be signed by the person 
and attested. making it. 

When plaint may be ro- 53.* The plaint may, at the discretion of the 

jected, returned for amend- . 

ment or amended. v^oun, 

( a) at, or at any time before, the settlement of issues be rejected if it does not 
^psclose a cause of action ; 

{b) at, or at any time before, the settlement of issues be returned for amendment 
within a time to be fixed by the Court, and upon such terms as to the payment of 
costs occasioned by such amendment as the Court thinks fit, if it — 

(i) is not signed and verified as hereinbefore required, 

Mi) dods not state correctly and without prolixity the seA^eral particulars herein- 
before required, or contains particulars other than those so required, 

(iii) is wrongly framed by reason of nonjoinder or misjoinder of parties, or joins 
causes of action which ought not to be joined in the same suit, or 

(iv) is not framed in accordance with the provisions of section 42 ; 

(e) at any time before judgment be amended by the Court upon such terms as to 
the payment of costs as the Court thinks fit : 

Provided that a plaint shall not be amended either by the party to whom it is 
returned for amendment, or by the Court, so as to convert a suit of one character into 
a suit of another and inconsistent character. 

When a plaint is amended under this section the amendment shall be attested 
by the signature of the Judge. 

Wl.en plaint ehall be re- rejected in tbe following 

jticted, caS6S : — 


Act Vn of 1888. 
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(a) if the relief, sought is undervalued, and the plaintiff, on being required by 
the Court to correct the valuation within a time to be fixed by the Court, fails to do 
so : 

(b) if the relief sought is properly valued, but the plai nt is written upon paper 
insufficiently stamped, and the plaintiff, on being required by the Court to supply the 
requisite stamp paper within a time to be fixed by the Court, fails to do so : 

(c) if the suit appears from the statement in the plaint to be barred by any 
positive rule of law : 

(d) if the plaint, having been returned for amendment within a time fixed by 
the Court, is not amended within such time. 


Procedure on rejecting 
plaint. 


55. When a plaint is rejected, the Judge shall 
record with his own hand an order to that effect with 
the reason for such order. 


56. The rejection of the plaint on any of the grounds hereinbefore 
When rejection of plaint mentioned shall not of its own force preclude the 
does not preclude presciita- plaintiff from pre.seuting a fresh plaint in respect of 
tioii of iresh plaint. same cause of action. 


When plaint shall be re- 57. The plaint shall be returned to be presented 
irop^r Court. to the proper Court in the following cases 

(a) if a suit has been instituted in a Court whose grade is lower or higher than 
that of the Court competent to try it, where such Court exists, or where no option 
as to the selection of the Court is allowed by law : 

(b) if, in a suit relating to immoveable property, but not coming under the 
proviso to section 16, it appears that no jiart of such property is situate within the 
local limits of the jurisdiction of the Court to which the plaint is presented : 

(r) it, in any other case, it appears that the cause of action did not arise, and 
that none of the defendants are dwelling or carrying on business, or pcj^onally work- 
ing for gain within such local limits. 


Oil returning a 

Procedure on returoing 
plaint. 


plaint, the Judge shall, with his own hand, endorse 
thereon the date of its presentation and return, the 
name of the partj presenting it, and a brief state- 
ment of the reason for .returning it. 


Procedure 

plaint. 


on admitting 


58. The plaintiff shall endorse on the plaint, or annex thereto, a memo- 
randum of the documents (if any) which he has pro- 
duced along with it ; and, if the plaint be admitted, 
shall present as many copies on the plain paper of 
the plaint as there are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for any other sufficient 
. reason, permits him to present a like number of con- 

onoise s a emen s. statements of the nature of the claim made, or of 

the relief or remedy required, in the suit, in which case he shall present such 
statements. 


• # 

If the plaintiff sues, or the defendant or any of the defendants is sued, in a 
representative capacity, srffcli statements shall show in what capacity the plaintiff or 
defendant sues or is sued. 


The plaintiff may, by leave of the Court, amend such statements so as to make 
them correspond with the plaint. 

The chief ministerial officer of the Court shall sign such memorandum and copies 
or statements if, on examination, he finds them to be correct. 
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Rtatemont in ca^ of do- 
cuments not in his posses- 
sion or power. 

61. I » 

SuiH on lost negotiable 
instruments. 


The Court ahall also cause the particulars mentioned in section 50 to be 
; . . entered in a book to be kept for the purpose and 

le^is er o sui s. calJed the Register of civil suits. Such entries shall 

be numbered in every year according to the order in which the plaint is 
admitted. 

Protiiietion of document ^9. If a plaintiff sties upon a document in his 
on which plaintiff sues, posses.sioii or power, he shall produce it in court 
Delivery ^of document er when the plaint is presented, and shall at the same 
time deliver the document or a copy thereof to be 

filed with the plaint. 

If he rely on any other documents (whether in his possession or power or 

_ . ^ ^ not) as evidence in support of his claim, he shall enter 

List of other documen^a. <, ^TixT_ iii 12 . 

such documents in a list to be added or annexed to 

the plaint. 

60. In the case of any such document not in his 
possession or power, he shall, if possible, state in 
whose possession or power it is. 
case of an}" suk founded upon a negotiable instrument, if it be 
proved that the instrument is lost, and if an indem- 
niry be given by the plaintiff, to the satisfaction of 
the Courti, against the claims of any other person 
upon such instrument, the Court may make such decree as it would have 
made if the plaintiff had produced the instrument in court when the plaint 
was presented, and had at tfie same time delivered a copy of the instrument 
to be filed with the plaint. 

62. If the document on which the plaintiff sues be an entry in a shop- 
book or other .book in his possession or power, the 
plaintiff shall porduce the book at the time of filing 

the plaint, together with a copy of the entry on which he relies 

Tne Court, or such officer as it appoints in this behalf, shall forthwith 
inaik the document for the purposes of identifica- 

miirkaaTna rotuniei” ^ 5 examining and comparing the copy 

with the original and attesting the copy if found 
correct, shall return theT hook to the plaintiff and cause the copy to be filed. 

63. A document which ought to be produced in court by the plaintiff 
Inadmissibility of Uocu- wheit the plaint is presented, or to be entered in 

n .nt not produced w'hen the list to be added or annexed to the plaint, and 
* which is not produced or entered accordingly, shall 

not, without the leave of the Court, be received in evidence on his behalf at 
the hearing of the suit. 

Nothing in this section applies to documents produced for cross-examination of 
the defendant’s witnesses, or in answer to any case set up by the defendant, or hand- 
ed to a witness merely to refresh his memory. 


Produ«tion.of sho»p-boek. 


CHAPTER VI. 

Of the Issue amd Service of Sii^mons. 

Issue of Summons, 

64. When the plaint has been registered, and the copies or concise 
Summons. sutements required by section 58 have been filed, 

a summons may be issued to each defendant to 
appear and answer the claim on a day to be therein specified, 
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(а) in person, or 

(б) by a pleader duly instructed and able to answer all material questions relating 
to the suit, or 


(c) by a pleader accompanied by some ather person able to answer all such 
questions. 


Every such summons shall be signed by the Judge or such officer as he appoints, 
and shall be sealed with the seal of the Court : 

Provided that no such summons shall be issued when the defendant has appeared 
at the presentation of the plaint and admitted the plaintiff’s claim. 

65. Every such summons shall be accompanied 
with one of the copies or concise statements men- 
tioned in section 58. 

66. If the Court sees reason to require the 
personal appearance of the defendant, the summons 
shall order him to appear in person in court on the 
day therein speciBed. 

If the Court sees reason to require the personal appearance of the plaintiff on the 
same day, it may make an order for such appearance. 


Copy or statement an- 
nexed to summons. 


Court may order defen- 
dant or plaintiff to appear 
in person. 


No party to be ordered 
te appear in , person unless 
resident. 


67. No party shall be ordered to appear in 
person unless he resides. 


(а) within the local limits of the Court’s ordinary original jurisdiction, or 

(б) without such limits and at a place less than fifty, or, where there is 

^ railway-communication for five-sixths of the dis- 

is railway, 20^0 tance between the place where he resides and the 

place where the Court is situate, two hundred miles 

from the court-house. 

68. The Court shall determine, at the time of issuing the s-ummons. 
Summons to be either to whether it shall be for the settlement of issues only, 

settle issues or for final or for the final disposal of the suit ^ aud the sum- 
isposa . mons shall contain a direction accordingly ; 

Provided that, in every suit heard by Courts of Small Causes, the summons 
shall be for the final disposal of the suit. • , 

69, The day for the appearance of the defendant shall be fixed by the 

Fixing day for appear. with reference (o its current business, the 

ance of defendant. place ot residence of the defendant and the time 

necessary for the service of the summons; and the 
day shall be so fixed as to allow the defendant sufficient time to enable him 
to appear and answer on tuch day. 

What shall be deemed ‘ sufficient time’ must be determined with reference to tlie 
circumstances of the case. 


Summons to order de- 
fendant to produce docu- 
ments required by plain- 
tiff or relied on by defen- 
dant. 


70. The summons to appear and answer shall 
order the defendant to produce any document ia 
his possession or power, oontainiog evidence rela- 
ting to the merits of the plaintiff’s case, or upon 
which the defendant intends te rely in support 
of his case. 


On issue of summons for 
final disposal, defendant 
to be directed to produce 
hifi witnesses. 


71. When the summons is for the final disposal 
of the suit, it shall direct the defendant to produce, 
on the day fixed for his appearance, the witnesses 
upon whose evidence, be intends to rely in support 
of his case. 


113 
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Service of Summons. 

72.* (I) If the defendant re.sides within the jiiriadiction of the Court 
. . in which the suit is instituted, or has an agent 
of^^mmoLfor M?vicr“” resident within that jurisdiction who is empowered 
, to accept the service of the summons, the summons 

shall ordinarily be delivered or sent to the proper officer to be served by him 
or one of his subordinates. 


(2) The proper officer may be an officer of another Court than that in 
which the suit is instituted, and, where he is such an officer, the summons may, 
subject to any rules which thd High Court may make in this behalf, be sent 
to him by post or in such other manner as the Court may direct. 


73. Service of the summons shall be made by delivering or tendering 
Mode of .erviee ^ ‘hereof signed by the Judge or such officer 

as he appoints in this behalf, and sealed with the 
seal of the Court. 


Service on several defen- 
dants. 


74. When there are more defendants than one, 
service of the summons shall be made on each 
defendant. 


Provided that, if the defendants are partners, and the suit relates to a part- 
nership transaction or to an actionable wrong in respect of which relief is claim- 
able from the firm, the service may be made, unless the Court directs otherwise 
either (a) on one defendant for himself and for the other defendants, or on 
any person having the management of the business of the partnership at the 
principal place, within the local limits of the Court’s ordinary original civil juris- 
diction, of such business. 


Service to be on defen- 75. Whenever it may be practicable, the service 
dant in person when practi- shall be made on the defendant in person, unless he 
cable, or on his agent. have an agent empowered to accept the service, in 

which case service on such agent shall be sufficient. 

76. In a suit relating to any business or work against a person who 
Service on agent by does^not reside within the local limits of thejuris- 
whom defendant carries ori diction of the Court from which the summons 
business. * issues, service on any manager or agent, who, at the 

time of service, personally carries on such business or work for such person 
within such limits, shall be deemed good service. 

For the purpose of this section, the master of a ship is the agent of his owner 
or charterer. 


77. In a suit to obtain relief respecting, or compensation for wrong to, 
Service on agf*nt in immoveable property, if the service cannot be made 
charse, in nuits for immo- on the defendant in person, and the defendant have 
veable property. uq agent empowered to accept the service, it may 

be made on any agent of the defendant in charge of the property. 


78. If in any suit the defendant cannot be found and if he have no 
When service taay be empowered to accept the service of the sum- 

on male member of defen- mons on his behalf, the service may be made on 
dant’s family. adult male member of the family of the defen- 

dant who is residing with him. 

Explamtion.^A servant is not a member of the family within the meaning of 
this section. 
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79. When the serving-oflficer delivers or tenders a copy of the sum- 
mons to the defendant personally, or to an agent or 
acknmv?cd‘^ment other person on his behalf, he shall require the 

signature of tiie person to whom (he copy is so 
delivered or tendered to an acknowledgment ol service endorsed on the 
original summons. 

O 

Procedure when defen- 80. If the defendant Or Other person refuses to 
dant refuses lo accept ^.^e aeknowledgment. 

service, ® ” 

or if the serving-officer cannot find the defendant, and there is no agent 
empowered to accept the service of the summons on 
or cannot he found, his behalf, nor any other person on whom the service 

can be made. 

the serving-officer -shall affix a copy of the summons on the outer door 
of the house in which the defendant ordinarily resides and then return the 
original to the Court from whicli it issued, with a return endorsed thereon or 
annexed thereto, stating that he has so affixed the copy and the circumstances 
under which he did so. 


^1. The servin ..^-offic er shall, in all cases in which the summons has been 
served under section 79, endorse or annex, or cause 
to be endorsed or annexed, on or to the original 
summons, the time when and the manner in which 

the summons was served. 


Endorsfiinent of time 
and maimer of service. 


82. * When a summons is returned under section 80, the Court shall if 

the return undffer that section has not been verified 
officer'"'''^''''' ^7 affidavit of the serving-officer, and may 

^ * if it has been so verified, examine the serving-officer 

on oath, or cause him to be so examined by another Court, touching bis pro- 
ceedings and may make such further enquiry in the matter as it thinks fit ; 
and shall either declare that the suramone has been duly served or order such 
service as it thinks fit. 


Where the Court is satisfied that there is reason to believe that the 
^ , . defendant is keeping out of the way for the purpose 

Substituted service, « . , . x i • xi. x x* xi ^ * 

01 avoiding the service, or that tor any other reason 
the summons cannot be served in the ordinary way, the Court shall order the 
summons to be served by affixing a copy thereof in some conspicuous place 
in the CJourt-house, and also upon some conspicuous’ part of the house, if any, 
in which the defendant is known to have last resided, or in such other man- 
ner as Ihe Court thinks fit. 


Effect of substituted, 
service. 


When service substitu- 
ted, time for appearance to 
be fixed. 


83. The service substituted by order of the 
Court shall be as effectual as if it had been made 
on the defendant personally. 

84. Whenever service is substituted by order 
of the Court, the Court shall fix’ such time for the 
appearance of the defendant as the case may 
requiie. 


85. If the defendant resides within the jurisdiction of any Court 
other than the Court in which the suit is instituted, 
wh.T‘°defendant*”rerides and has no agent resident within the local limits of 
within jurisdiction of the jurisdiction of the latter Court empowered to 
another Court and has no acc« pt the service o the suinmmis, such Court 
agent to accept service. shall send the suimnons, either by one of its officers 
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or by post, to any Court, not being a High Court, having jurisdiction at the 
place where the defendant resides, by which it can be conveniently served, 
and shall fix such time for the appearance of tbe defendant as the case may 
require. 

The Court to whieh the summons is sent shall, upen receipt thereof, proceed 
as if it liad been issued by such Court, and shall then return the summons to the 
Court from which it originally issued, together with the record [if any} made under 
this paragraph. 

S6. Whenever any process issued by any Court established beyond 

limits of the towns of Calcutta, Madras,^ 
deucy-towns and Rangoon, Bombay and Kangoon IS to be served within any 
of process issued by provin- such town, it shall be sent to the Court of Small 
cial Courts. Causes within whose jurisdiction the process Is to 

be served, 

and such Court of Small Causes shall deal with such process in th« same man- 
ner us if the process had been issued by itself, 

and shall then return the process to tlie Court from which it issued. 


87. If the defendant be in jail, the summons shall be delivered to the 
officer in charge bf the jail in which the defendant is 
Service on defemiant in confined, and such officer shall cause the summons to 
be served upon the defendant. 

The summons shall be returned to Jhe Court fronvAvhich it issued, with 
a statement of the service endorsed thereon and signed by the officer in charge 
of the jail and by the defendant. 


Procedure if jail be 
different district. 


88. If the jail in which the defendant is confined is not in the district 
in which the suit is instituted,. the summons may be 
sent by post or otherwise to the officer in charge of 
such jail, and such officer shall cause the summons 
to be served uj'on the defendant, and shall return the summons to the Court 
from which it issued,, with a statement of the service endorsed thereon, and 
signed as provided in sectiou 87. 


89. If the defendant resides out of British India, and has no agent in 
Sevfictf when defendant British India empowered to accept the service, the 

m iles out of British India summons shall be addressed to the defendant at the 
Terv-kT agent to accept pi^ce where be is residing, and forwarded to him by 
post if there be postal communication between such 
place and the place where the Court is situate. 

90. * If tberQ is a British Resident or Agent, or a Superintendent 

• ferrvice in foreign appointed by the British Government, or a Court 
territory through British established or continued by the authority of the 
Rwideut or Court. Governor General in Council, in or for the territory 

in which the defendant resides, the summons may be sent to such Resident, 
Agent, Superintendent or Court, by post or otherwise, for tho purpose of 
being served upon the defendant ; and, if the Resident, Agent, Superinten- 
dent or Judge returns the summons with an endorsement under his hand that 
the summons has been served on the defendant in manner hereinbefore 
directed, such endorsement shall be evidence of the service. 
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91. The Court may, notwithstanding anything hereinbefore contained, 

^ ^ , substitute for the summons a letter signed by the 

for Bummorie!'' ^ ^ ^uch officer as be appoints in this behalf, 

* when the defendant is, in the opinion of the Court, 
of a rank which entitles him to such mark of consideration. 

The letter shall contain all the particulars required to be stated in the 
summons, and, subject to the provisjpns contained in section 92, shall be 
treated in all respects as a summons. 

92. When a letter is so substituted for a summons, it may be sent to 

the defendant by post or by a special • messenger se- 
letter ° ° lected by the Court, or in any other manner which 

the Court thinks fit ; unless the defendant has an 
agent empowered to accept service of summons, in which case the letter may 
be delivered or sent to such agent. 


Process to be served at 
expense of party issuing. 


Service of process. 

93. Every process issued under this Code shall 


be served at the expense of the party on whose be- 
half it is issued, unless the Court otherwise directs. 

The court-fee leviable for such service shall be 
levied within a time to be fixed by the Court before 

the process is issued. 

94. All notices and orders required by this Code to be given to or 
served on any nerson shall be in writing, and shall 
be served in the manner hereinbefore provided for 
the service of summons. 


Costs of service. 


Notices and orders in 
writing how served. 


Postage. 

95. Postage, where chargeable on any notice, summons or letter issued 
under this code and forwarded by post, and the fee 
for registering the same, shall be paid within a time 
to be fixed by the Court before the communication is forwarded : 

Provided that the Local Government, with the previous* sanction of the Governor 
General in Council, may remit such postage, a fee, or both, or may prescribe a scale 
of court-fees to be levied in lieu thereof. 


CHAPTER YIU 

Of the Appearance of the Parties and Consequence of Non- 

Appearance. 


96. On the day fixed in the summons for the defendant to appear and 
Parties to appear on day answer, the parties shall be in attendance at the 


fixed in summons for defen 
dant to appear and answer. 


court-house in person or by their respective pleaders, 
and the suit shall then be heard, unless the hearing 
be adjourned to a future day fixed by the Court. 

97. If, on the day so fixed for the defendant to appear and answer, 
it be found that the summons has not been served 
upon him in consequence of the failure of the plain- 
tiff to pay the court-fee leviable for such service, 
the Court may order that the suit be dismis- 
sed. 


Dismissal of Suit where 
summons not served in 
consequen^.e of plaintiff’s 
failure to pay fee for issu- 
ing. 
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In such ciise plaintiff 
may bring fresh suit ; 


or Court may 
suit to its tile. 


restore 


Dismissal of suit where 
plaintiff, after summons 
returned unserved, fails 
for a year to apply for 
fresh summons. 


Provided that no such order shall be passed, although the summons has 
not been served upon the defendant, if, on the day 
fixed for him to appear and answer, he attends in 
person or by agent, when he is allowed to appear by agent 

98. If on the day fixed for the defendant to appear and answer, or on 

any other subsequent day to which the hearing of the 
If neither party appears, adjourned, neither party appears, the suit 

shall be dismissed, unless the Judge, for reasons to 
be recorded under his hand, otherwise directs. 

99. Whenever a suit is dismissed und^r section 97 or section 98, the 
plnintiff may (subject to the law of limitation) bring 
a fresh suit ; or if, within the period of thirty days 
from the date of the order dismissing the suit, he 

satisfies the Court that there was a sufficient excuse for his not paying the 
court-fee required within the time allowed for the service of the summons, or 
for his non-appearance, as the case may he, the Court 
shall pass an order to set aside the dismissal and 
appoint a day for proceeding with the suit. 

99A. If, after a summtms has, whether before dr after the first day of 
June, 1882, been issued to the defendant, or to one 
of sevft’al defendants, and returned unserved, the 
plaintiff fails for a period of one year from such 
return to apply for the issue of a fresh summons and 
to satisfy the Court that he has used his best en- 
deavours to discover the residence of the defendant who has not been served, 
or that such defendant is avoiding service of process, the Court may dismiss 
the suit as against such defendant 

In such case the plaintiff may ( subject to the law of limitation) bring a 
fresh suit. 

100. If the plaintiff appears and the defendant 
does not appear, the procedure shall be as follows : 

(a ) If it is proved that the summons was duly 
served, the Court may proceed eayarte : 

(b) If it is not proved that the summons was 
duly served, the Court shall direct a second summons 
to be issued and served on the defendant : 

(c ) If it is proved that the summons was served on the defendant, but 
not iif sufficient time to enable him to appear and 
answer on the day fixed in the summons, the Court 
shall postpone the hearing of the suit to a* future 

day to be fixed by the Court, and shall direct notice of such day to he given 
to the defendant. 

If it is owing to the plaintiff’s default that the summons was not served in 
sufficient time, the Court shall order him to pay the costs occasioned by such post- 
ponement. 

101. If the Court has adjourned the hearing of the suit exparte^ and 

. the defendant, at or before such hearing, appears 

and assigns good cause tor his previous non-appear- 
ance, he may, upon such tvrms as the Court directs 
as to costs or otherwise, be heard in answer to th^ 
suit, as if ho had appeared on the day fixed for hia 
appearance. 


Procedure if only plain 
tiff appears, 


when 

served, 


Bummona duly 


when Bummous not duly 
served, 


when summons served, 
but nut iu due time. 


dant appears on day of 
adjourned hearing, and 
assigns good cause for pro 
tIuub non-appearance. 
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102. If .the defendant aopears and the plaintiff does not appear, the 

Court shall dismiss the suit, unless the defendant 
daDroniy^^apprai-r^ defen- claim, or part thereof, in which case the 

Court shall pass a decree against the defendant upon 
such admission, and, where part only of the claim has been admitted, shall 
dismiss the smt so far as it relates to the remainder. 

103. When a suit is wholly or partially dismissed under section 102, 

the plaintiff shall be precluded from bringing a fresh 
by*deSult\®a^TfL^h^8uU® respect of the same cause of action. But he 

may apply for an order to set the dismissal aside ; 
and, if it be proved that he was prevented by any sufficient cause from ap- 
pearing when the suit was called on for hearing the Court shall set aside th« 
dismissal upon such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit. 

No order shall be made under this section unless the plaintiff has served the 
defendant with notice in writing of his application. 

104? If, on the day fixed for the hearing of a suit against a defendant 
Procedure where defeu- residing out of British India, who has no agent 
dant residing: out of British empowered to accept service of summons, or on 
India does not appear. which the hearing has been adjourned, 

the defendant does not appear, the plaintiff may apply to the Court for 
permission to proceed vvuh his suit, and the Court may direct that the plain- 
tiff be at liberty to proceed with his suit iu such manner and subject to 
such conditions as the Court thinks fit. 

105. If there be more plaintiffs than one, and one or more of them 
Procedure iu case of appear, and the othervS do not appear, the Court may, 

non-atteiidance of one or at the instani e of the plaintiff or plaintiffs appear- 
more of several plaintiffs. permit the suit to proceed in the same way as 

if all the plaintiffs had appeared, and pass such order as it thinks fir. 

106. If there be more defendants than one, and one or mf)re of them 
Procedure in case of appear, and the others do not appear, the suit shall 

non-attendance of one or proceed, and ihe Court shall, at the time of pass- 
more of several defendants, jjjg judgment, make such order as it thiuks fit with 
respect to the defendants who do not appear. 

107. If a plaintiff or defendant, who has been orde»'ed to appear in 

^ . person under the provisions of section 66 or section , 

attendance, without suffi- does not appear in person, or shew sufficient 

cient cause shown, of cause to the satisfaction of the Court for failing so 
party ordered to appear in aupear, he shall be subject to all the provisions of 
the foregoing sections applicable to plaintiffs and 
defendants respectively, whe do not appear. 

Of setting aside Decrees expaite. 

108. In any case in which a decree is passed ex*- 
detaidant!*' agaiusc a defendant, he may apply to tlm 

Court by which the decree was made lor an order 
to set it aside ; 

and if he satisfies the Court that the summons was not duly served, or that 
he was prevented by any sufficient cause from appearing when the suit was called 
on for hearing, the Court shall pass an order to set aside the decree upon such 
terms as to co.st3, payment into court or otherwise, as it thinks fit, and shall 
appoint a day for proceeding with the suit. 
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N» decree to be set 109. No decree shall be set aside on any siich 
aside without notice to application as aforesaid, unless notice thereof m 
opposite paity, writing has been served on the opposite party. 


CHAPTER VIIL 

Of Written Statements and Set-off. 


110. The parties may, at any time before or at the first hearing of the 

suit, tender written statements of their respective 
ri CD B a emen i. cases, and the Court shall receive such statements 
and place them on the record. 

111, If in a suit for the recovery of money the defendant claims to 
PaHiculara of set-off to set-oflf against the plaintiffs demand any ascertained 

be given in written state- sum of money legally recoverable by him from the 
plaintiff, and if in such claim of the defendant 
against the plaintiff both parties fill the same character as they fill in 
the plaintiffs suit, the defendant may, at the first hearing of the suit, but 
not afterwards unless permitted by the Court, tender a written statement 
containing the particulars of the debt sought to be set-off 

The Court shall thereupon inquire into the same, and if it finds that 
the case fulfils the requirements of the former part 
of this section, and that the amount claimed to be 
set-off does not exceed the pecuniary limits of its jurisdiction, the Court 
shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross-suit so as 
^ to enable tile Court to pronounce a final ludgmenO 

in the same suit, both on the original and on the 
cross claim ; but it shall not affect the lien, upon the amount decreed, of 
any pleader in respect of the costs payable to him under the decree. 


Illustrations. 

( a.) A bequeaths Rs. 2,000 to B, and appoints C his executor and residuary 
iegp.tee. B dies and D takes out administration to B’s effects. C pays Rs. 1,000 
as surety for D. Then D sues C for the legacy. C cannot set-off the debt of 
Rs. 1,000 against the legacy, for neither C nor D fills the same character with 
respect to the legacy as they fill with respect to the payment of the Rg. 1,000. 

(&.) A dies intestate and in debt to B. C takes out administration to 
A’s effects, and B buys part of the effects from C. In a suit for the purchase-money 
by C against B, the latter cannot set-off the debt against the price, for C fills wos 
different characters, one as the vendor to B, in which he sues B,, and the other ta 
representative to A. 

(c.) A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B’s goods and is liable to him in compensation which he claims to set-off. 
The amount not being ascertained cannot be set-off. 

(rf.) A sues B on a bill of exchange for Rs. 500, B holds a judgment against 
A for Rs. 1^000. The two claims being both definite pecuniary demands may be 
set-off. 

(e.) A sues B for compensation on account of a trespass. B holds a promis- 
sory note for Rs. 1,000 from A and claims to set-off that amount against any sum 
that A may recover in the suit. B may do so, for as soon as A recovers* both sums 
are definite pecuniary demands. 
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(/. ) A and B sue C for Rs. 1,000. C eaiinot set-off a debt due to him 
by A alone. 

(g.) A sues B and C for Rs. 1,000. B cannot set-eff a debt due to him 
alone by A. 

(^.) A owes the partnership-firm of B and C Rs. 1,000. B dies leaving O 
surviving. A sues C for a debt of Rs. 1,500 due in his separate character. O 
may set-off the debt of Rs. 1,000. 


No written statement Except as provided in the last preceding 

to be received after first section, no written statement shall be received after 
hearing. hearing of the suit : 


Provided that the Court may at any time require a written state- 
Provisoes ment, or an additional written statement, from any 

of the parties, and fix a time for presenting the 
same : 


Provided also that a written statement, or an additional written 
statement, may, with the permission of the Court, be received at any 
time for the purpose of answering written statements so required and 
presented. 

Procedure when party whom a written statement is 

fails to present written SO required fails to present the same within the 
Btateinent called for by time fixed by the Court, the Court may pass a 
’ decree against him, or make such order iu relation 

to the suit as it tKnks fit. 


114j. Written statements shall be as brief as the nature of the case 

. admits, and shall not be argumentative, but shall be 

ments^^^ written sta c- confined as much as possible to a simple narrative 
of the facts which the party by whom or on whose 
behalf the written statement is made believes to be material to the case, 
and which he either admits or believes he will be able to prove. 

Every such statement shall be divided into paragraphs, numbered con- 
secutively, and each paragraph containing as nearly as may be a sepaiato 
allegation. 

115. Written statements shall be signed and verified in the manner 

^ ^ hereinbefore provided for signincr and verifving 

signed* and^*vermed.*^ plaints, and no writtan statement shall be received 

unless it be so signed ana verified. 


116. If it appears to the Court that any written stater.ent, whether 
_ , ^ , called for by the Court or spontaneouslv tendered, 

gameutative, prolix or IS argumentative or prolix, or contains matter irrele- 
irrelevant written state- vant to the suit, the Court may amend it then and 
there, or may, by an order to be endorsed thereon, 
reject the same, or return it to the party by whom it was made for amend- 
ment within a time to be fixed by the Court, imposing such terms as to costs 
or otherwise as the Court thinks fit. 


Attestation 

ments. 


of amend- 


When any amendment is made under this section 
the Judge shall attest it by his signature. 

When a statement has been rejected under this section, the party 
. . making it shall not present another written state- 

ec o rejec ion. ment, unless it be expressly called for or allowed by 

the Court. 
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CHAPTER IX. 

Of the Examination op the Parties by the Court. 

117. At the first hearing of the suit, the Court shall ascertain from the 
Ascertainment whether defendant or his pleader whether he admits or denies 

allegations in plaint and the allegations of fact made in the plaint, and shall 
admit- ascertain from each party or his pleader whether he 
te or enie admits or denies such allegations of fact as are made 

in the written statement (if any) of the opposite party, and as are not 
expressly or by necessary implication admitted or denied by the party 
against whom they are made. The Court shall record such admissions and 
denials. 

118. At the first hearing of the suit, or at any subsequent hearing, any 
Oral examination of party appearing in person or present in Court, or 

party, or companion of any person able to answer any material questions 
himself or his pleader. relating to the suit by whom such party or his plea- 

der is accompanied, may be examined orally by the Court ; and the Court 
may, if it thinks fit, put in the course of such examination questions sug- 
gested by either party. 

119. The substance of the examination shall be 
educed to writing by the Judge, and shall form part 
of the record. 

120. If the pleader of any party who appears by a pleader refuses or is 
Consequence of refusal unable to answer any material question relating to 
or inability of pleader to the suit which the Court is of opinion that the party 
answer. whom he represents ought to answer, and is likely to 

be able to answer if interrogated in person, the Court may postpone the 
hearing of the suit to a future day, and direct that such party shall appear 
in person on such day. 

If such party fails without lawful excuse to appear in person on the day 
so appointed, the Court may pass a decree against him, or make such order 
in relation to the sun as it thinks fit. 


CHAPTER X. 

Of Discovery and of the Admission, Inspection, Production, Im- 
pounding AND Return of Documents. 

121. Any party may at any time by leave of the Court deliver through 
the Court interrogatories in writing for the examia- 
Power to deliver inter- ^tion of the opposite party, or where there are more 

opposite parties than one, any one or more of such 
parties, with a note at the foot thereof stating which of such interrggato- 
ries each of such persons is required to answer : 

Provided that no party shall deliver more than one set of intterrogatories 
to the same person without the permission of the Court, and that no defen- 
dant shall deliver interrogatories for the examination of the plaintiff unless 
such defendant has previously tendered a written statement and such state- 
ment has bqeu received and placed on the record. 
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122. Interrogatories delivered under section 121 shall be served on the 

. *. pleader (if any^ of the party interrogated, or in the 

tories^^^^ ° interroga- nf^anner hereinbefore provided for the service of 
summons, and the provisions of sections 79, 80, 81 
and 82 shall, in the latter case, apply so far as may be practicable. 

123. The Court, in adjusting the costs of the suit, shall, at the instance 
Inquiry into propriety pf any part3^ inqiiire or cause inquiry to be made* 

of exhibiting interroga- into the propriety of delivering such interrogatories; 

and if it thinks that such interrogatories have been 
delivered unreasonably, vexatiously or at improper length, the costs occasion- 
ed by the said interrogatories and the ans\ver8 thereto shall be borne by the 
party in fault. 


. 124. If any party to a suit be a body corporate or a joint stock company, 

Service of interroga- whether incorporated or not, or any other body of 
tories on officer of corpo- persons empowered by law to sue or be sued, 
ration of company. whether in its own name or in the name of any 

officer or other person, any opposite party may apply to the Court for 
an order allowing him to deliver interrogatories to any member or officer 
of such corporation, company or body, and an order may be made 
accordingly. 

125. Any party called upon to answer interrogatories, whether by 
Power to refuse to an- himself or by any such member or officer, may refuse 
Bwer interrogatories as to answer any interrogatory on the ground that it is 
irrelevant, &c. irrelevant, or is not put bona fide for the purposes 

of the suit, or that the matter inquired after is not sufficiently material at 
that stage of the suit, or on any other like ground. 

. 126. Interrogatories shall be answered by affid- 

in a'^wer?'^ affidavit Court within ten days from the 

service thereof or within such further time as the 
Judge may allow. 

127. If any person interrogated omits or refuses to answer, or answers 
Procedure where party insufficientely, any interrogatory, the party interro- 
omits to answer ^ffi- gating may apply to the Court for an order requiring 
him to answer or to answer farther, as the case may 
be. And an order may be made requiring him to answer or to answer 
further either by affidavit or by viva voce examination as the Judge 
may direct: Provided that the Judge shall not require an answer to 
any intei rogatory which in his opiniou need not have been answered under 
section 125. 


128. Either part}^ tnay, by a notice through the Court, within a 
Power to demand admis- reasonable time not less than ten days before the 
Biou of genuineness of docu- hearing, require the other party fco admit (saving 
all just exceptions to the admissibility of such 
document in evidence) the genuineness of any document material to the 
suit. 

The admission shall also be made in writing signed by the other party 
or his pleader and filed in court. 

If such notice be not giv^n, no costs of proving such document shall be 
allowed, unless the Judge otherwise orders. 

If such notice is not complied with within four days after its being 
served, and the Judge thinks it reasonable that the admission should have 
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Pt>wer to order disco- 
very of document. 


Affidavit in 
such order. 


answer to 


bee6 made, the party refusing shall bear the expense of proving such docu- 
ment, whatever may be the result of the suit, 

12d. The Court may, at any time during the pendency therein of any 
suit, order any party to the suit to declare by affid- 
avit all the documents which are or have been in 
bis possession or power relating to any matter in 
'question in the suit, and any party to the sirit may, at any time before the 
first hearing, apply to the Court for a like order. 

Every affidavit made under this section shall spe- 
cify which, if any, of the documents therein men- 
tioned the declarant objects to produce, together with 
the grounds of such objection. 

130. The Court may, at any time during the pendency therein of any 

Power to order pioduc- order the production by any party thereto of 

tion of documents during such of the documents in his possession or power 
relating to any matter in question in such suit or 
proceeding as the Court thinks right ; and the Court may deal with such 
decuinenta when produced in such manner as appears just. 

131. Any party to a suit may at any time before or at the hearing 
Notk'e to iwHluce for in- thereof give notice through the Court to any other 

upection doruments refer- party to produce any specified document for the 
red to in plaint A:c. inspection of the party giving such notice or of his 

pleader, and to permit such party or pleader to take copies thereof. 

No party failing to comply with such notice shall afterwards be aft 
liberty to put any such document in evidence on his 
Conseqiicnce of non-com- suit, unless he satisfies the Court 

that suen document relates only to his own title, or 
that he bad some other and sufficient cause for not complying with such 
notice. 


132. The party to whom such notice is given shall, within ten days 
t’arty rewivin? such fi ‘)m the receipt thereof, deliver through the Court 
notice to deliver notice “ to the party giving jbhe same a notice stating a time 
^leii and where inspec- within three days from such delivery at which the 
tion may be had. documents, or such of them as he does not object 

to produce, may be inspected at his pleader’s office or some other convenient 
place, and stating which, if any, of the documents he objects to produce, 
and on what grounds. 


133. If any parly served with notice under section 131 omits to give 
. j t notice under section 132 of the time for inspection,- 

inspection!^”” ” or objects to give inspection, or names an incon venient 

place for inspection the party desiring it may apply 
to the Court for an order of inspection. 


134. Except in the case of documents referred to in the plaint, written 
statement or affidavit of the party against whom 
ed onVffidav?t. ” ^ ””” ' application is made, or disclosed in his affidavit 

of documents, such application shall be founded 
upon an affidavit shewing (a) of what documents inspection is sought, (6) 
that the party applying is entitled to inspect them, and (c) that they are 
in the possession or power of the party against whom the application is 
suade. 
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135. If the party from whom discovery of any kind or iii.spection is 
Power to onter' issue or nought objects to the sanse or any part thereof, and 
question on vi^hioh right if the Oourt is satisfied that the right to such dis- 
to discovery dcDcuds to be covery or inspection (iepeods on the determination 
first determined. of any issue or question in dispute in the suit, or 

that for any other reason it is desirable that any such issue or question 
should be determined before deciding upon the right to the discovery or 
inspection, the Court may order that the issue or question be determined 
first and reserve the question as to the discovery or inspection. 

186. If any party fails to comply with any order under this chapter, 
Consequences of failure to answer interrogatories or for discovery, production 
to answer or give inspec- or inspection, which has been duly served, he shall, 
if a plaintiff, be liable to have his suit lisraissed for 
want of prosecution, and if a defendant, to have his defence, if any, struck 
out, and to be placed in the same position as if he had not appeared and 
answered ; 

and the party interrogating or seeking discovery, production or inspec- 
tion may apply to the Court for an order to that ^effect, and the Court may 
make such order accordingly. 

Any party failing to comply with any order under this chapter, to answer inter- 
rogatories or for cliscoA’ery, production or inspection, which has been served personally 
upon him, shall also be deemed guilty of an ©ffence under section of the Indian 
Penal Code. 


137. The Court may of its own accord, and may in its discretion upon 
Court may send for pa- application of any of the parties to a suit, send 


pera from its own records 
or irom other Courts. 


for, either from its own records or from any other 
Court, the record of any other suit or proceeding, 

and inspect the same. 

Every application made under this section shall (unless the Court otherwise 
dcirects ) be supported by an affidavit of the applicant or his pleader, shewing how the 
record is material to the suit in which the application is made, and that the applicant 
cannot witliont unreasonable delay or expense obtain a duly authenticated copy of the 
record or of such portion thereof as the applicant requires, \)r that the production of 
the original is necessary for the purposes of justice. 


Nothing contained in th’s section shall be deemed to enable the Court to use 
in evidence any document which under the Indian Evidence Act, 1871, would be 
inalmissible in the suit. 


188. The parties or their pleaders shall bring with them and have ia 
Documentary evidence readiness at the first hearing of the suit, to be pro- 
to be in readiness at first duced when called for by the Oourt, all the docu- 
hearing. mentary evidence of every description in their 

possession or power, on which they intend to rely, and which has not already 
been filed in Court, and all the documents which the Court at any time 
before such hearing has ordered to be produced. 

139. No docunfentary evidence in the possession or power of any party 
which should have been, but has not been, produced 
tion^f^documents*^ prodac- accordance with the requirements of section 138^, 
shall be received at any subsequent stage of the 
proceedings unless good cause be shown to the satisfaction of the Court for 
the non -production thereof. And the Judge receiving any such evidence 
shall recoid his reasons for so doing. 
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140. The Court shall receive the documents respectively’ produced by 
the parties at the first hearing, provided that the 
cd^Tcourt^ receiv- documents produced by each party be accompanied 
by an accurate list thereof prepared in such form 
as the High Court may from time to time direct. 


Rejection of irrelevant 
or inadmissible documents. 


The Court may at any stage of the suit reject any 
document which it considers irrelevant or otherwise 
inadmissible, recording the grounds of such rejec- 
tion. 


141.* (1) Subject to the provisions of the next following sub-section,^ 

Endorsements on docu- there shall be endorsed on every document which 
m cuts admitted in evidence, has been admitted in evidence in the suit the 
following particulars, namely : — 

(a) the number and title of the suit, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a. statement of its having been so admitted, 

and the endorsement shall be signed by the Judge. 

(5) If a document so admitted is an entry in a book, account or record and a 
copy thereof has been substituted for the original under the next following section, 
the particulars aforesaid shall be endorsed on the copy and the endorsement thereon 
shall be signed by the Judge. 


141 A. (1) If a document admitted in evidence in tbe snit is an entry 
Endorsements on copies ^ shop-book or other account in current use, tbe 
of admitted entries in books party on whose behalf the account is produced may 
accounts and records. furnish a copy of the entry. 

(2) If such a document is an entry in a public record produced from a public 
office or by a public officer, or an entry in a book or account belonging to a person 
other than a party on whose behalf the book or account is produced, the Court may 
recpiire a copy of the entry to be furnished — 

(i) where the record, book or account is produced on behalf of a party, then 
by that party, or 


(ii) where the record, book or account is produced in obedience to an order of 
the Court acting of its own motion, then by either or any party. 

(3) When a copy of an entry is furnished under the foregoing provisions of 
this section, the Court shall, after causing the copy to be examined, compared and 
attested in manner mentioned in section 62, mark the entry and cause the book, 
account or record in which it occurs to be returned to the person producing it. 


142. When a document relied on as evidence by either party is con- 
Endorsements on docu- sidered by the Court to be inadmissible in evidence, 


ments rejected as inadmis- 
sible in evidence. 


there shall be endorsed thereon the particulars men- 
tioned in clauses (a), (b) and (c) of section 141, sub- 
section (1), and a statement of its having been rejected, and the endorsement 
shall be signed by the Judge. ‘ 

142A. (1) Every document which has been admitted in evidence as 

Recording of admitted aforesaid, or a copy thereof wh^re a copy has been 
and return of rejected do- substituted for the Original under section 141A, 
shall form part of the record of the suit. 


cuments. 


(2) Documents not so admitted in evidence shall not form part of the record 
and shall be returned to the parties respectively producing them. 


Act VII of 1888. 
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143. Nobwithstaodiiity anything contained in section 62, * section 141 A, 
Court may order any »ub-section (3) or section 142 A, sub-section (2), 

document to be impound- the Court may, if it sees sufficient cause, direct any 
® ' documeut or book produced before it in any suit 

to be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as the Court thinks fit. 

144. In suiliin which an appeal is not allowed, when the suit has been 
When document admit- disposed of, and in suits in which an appeal is allow- 

ted in evidence may be ed, when the time for preferring an appeal from the 
returned. decree has elapsed, or, if an appeal has been prefer- 

red, then after the appeal has been disposed of, any person, whether a party 
to the suit or not, desirous of receiving back any document produced by 
him in the suit, and placed on the record, shall, unless the document is 
impounded under section 143, be entitled to receive back the same : 


When document may be Provided that a document may be returned at any 
returned before time time before either of such events, if the person ap- 
hraited. pljmg for such return delivers to the proper officer 

a certified copy of such document to be substituted for the original : 


Certain documents not to 
be returned. 


Provided also that no document shall be returned 
which, by force of the decree, has become void or 
useless. 


Receipt to be pfiven for 
returned documeut. 


Provisions as to -docu- 
ments applied to mate- 
rial objects. 


On the return of a document which has been ad- 
mitted in evidence, a receipt shall be given by the 
party receiving it, in a receipt-book to be kept for 
the purpose. 

145. The provisions herein contained as to do- 
cuments shall, so far as may be, apply to all other 
material objects producible as evidence. 


CHAPTER XL 

. Of the Settlement of Issues.* 

. ] 46. Issues arise when a material proposition of 

raraing o issues. g^g party and denied 

by the other. 

Material propositions are those propositions of law or fact which a plaintiff 
must allege in order to show a right to sue. 

Each material proposition affirmed by one party and denied by the other must 
form the subject of a distinct issue. 

Issues are of two kinds • (a) issues of fact, (3) issues of law. 

At the first hearing of the suit, the Court shall, after reading the plaint and the 
written statements, if any, and after such examination of the parties as may appear 
necessary, ascertain upon what material propositions of fact or of law the parties are 
at variance, and shall th^jreupon proceed to frame and record the issues on which the 
right decision of the case appears to the Court to depend. 

When issues both of law and of fact arise in the same suit, and the Court is of 
opinion that the case may be disposed of on the issues of law only, it shall try 
those issues first, and for that purpose may, if it thinks fit, postpone the settlement 
of the issues of fact until after the issues of law have been determined. 


• VII nf IftSH 
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Nothing in this section requires the Court to frame and record issues when the 
defendant at the first hearing of the suit makes no defence. 


Allfgations from which 147. The Court may frame the issues from all oT 
issues may be framed. any of the following materials : — ^ 

(a) allegations made on ©ath by the parties, or by any persons present on their 
behalf, or made by the pleaders of such parties or persons ; 

(h) allegations made in the plaint or in the written %atements (if any) 
tendered in the suit, or in answer to interrogatories delivered in the suit ; 

( c) the contents of documents produced by cither party. 

148. If the Court be of opinion that the issues cannot be correctly 
Court may examine wit- framed without the examination of some person not 

nesses or documents be- before the Court, or without the inspection of some 
fore framing issues. document not produced in the suit, it may adjourn the 

framing of the issues to a future day, to be fixed by the Court, and may 
(subject to the rules contained in the Indian Evidence Act) compel the at- 
tendance of any person or the production of any document by the person in 
whoso hands it may be, by summons or othor process. 

149. The Court may at any time before passing a decree amend .tho 

issues or frame additional issues on such terms as it 
Power to thinks fit, and all such amendments or additional 

issues as may be ne«essary tor determining the con- 
troversy botween the parties shall be so made or framed. 

The Ceurt may also, at any time before passing a decree, strike out any issues 
that appear to it to be wrongly framed or introduqed. 

150. When the parties to a suit are agreed as to the question of fact 
Questions of fact or law ^f law to be decided between them, they may state 

mey by agreement be the same in the form of an issue, and enter into 
stilted in form of issue. agreement in writing : — 


(aj that upon the finding of the Court in the affirmative or the negative of 
such issue, a sum of money specified in the agreement, or t© be ascertained by the 
Court, or in such manner as the Court may direct, shall be paid by one of the parties 
to the other of then, oV that one of them be declared entitled to some right or 
subject to some liability specified in the agreement, 

(b) that upon such finding some property specified in the agreement and in 
dispute in the suit shall be delivered by ©ae of the pjwiies to the other of them, or as 
that other may direct, or 

(c) that upon such finding one ©r more of the parties shall do or abstain from 
doing some particular act, specified in the agreement, and relating to the matter 
in dispute. 

agreement** was'^ executed 151. If the Court be satisfied, after making such 
in good faith, ma.y pro- inquiry as it deems proper, 
nounce judgment. 

(a ) that the agreement was duly executed by the parties, 

(A) that they have a substantial interest in the decision of such question as 
aforesaid, and 

(c) that the same is fit to be trien and decided, 

it may proceed to record and try the issue, and state its finding or opinion there- 
on in the same miinner as if the issue had been framed by the Court ; 

and may, upon the finding or decision on such issue, pronounce judgment ac- 
cording to the terms of the agreement ; 

and upon the judgment so given, decree shall follow and may be executed in the 
same way as if the judgment had been pronounced in a contested suit. 
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CHAPTER XII. 


Disposal of the Suit at the first Hearing. 

If parties not at issue 152. If at the first hearing of a suit it appears 
on any question of law or that the parties are not at issue on any question of law 
or of fact, the Court may at once pronounce judg- 
ment. 

153. Where there are more defendants than one, and any one of the 

IE one of several defen- defendants is not at issue with the plaintiff on any 

dants be not at issue with question of law or fact, the Court may at once pro- 
plaintiff. neunce judgment for or against such defendant, and 

the suit shall proceed only against the other defendants. 

154. When the parties are at issue on some question of law or of fact, 

and issues have been framed by the Court srs here- 
questi.ufonaw orfact, inbefore provided, if the Court be satisfied that no 

further argument or evidence than the parties can 
at once supply is required upon such of the issues as may be sufficient for the * 
decision of the suit, and that no injustice will result 
issue^^^ etermme proceeding with the suit forthwith, the Court 

may proceed to determine such issues, 

and, if the finding thereon is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has 
pronounce judg- issued for th.e settlement of issues only or for 

the final disposal* of the suit: 

Provided that, where the summons has been issued for the settlement of 
issues only, the parties or their pleaders are present and none of them object. 

If the finding is not sufficient for the decision, the Court shall postpone 
the further hearing of the suit, and shall fix a day for the production of such 
further evidence, or for such further argument, as the case requires. 

If cither party fails to . summons has been issued for the final 

produce his evidence, disposal of the suit, and either party fails without* 
Court may pronounce sufficient cause to produce the evidence on which he 
jtn gment, or adjourn ^uit. Court may at once pronounce judgment, 

or may, if it thinks fit, after framing and recording issues under section 
146, adjourn the suit for the production of such evidence as may be necessary 
to its decision upon such issues. 


and 

ment. 


time, 


CHAPTER XIII. 

Of Adjournments. 

156. The Court may, if sufficient cause be shown, 
at any stage of the suit grant time to the parties or 
to any of them, and may from time to time adjourn 
the hearing of the suit. 

In all such cases the Court shall fix a day for the further hearing of the 
suit, and may make such order as it thinks fit with 
respect to the costs occasioned by the adjournment: 


Court may grant 
and adjourn hearing. 


Costs of adjournment. 


Provided that, when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until ull the witnesses in 


115 
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attendance have been examineds unless the Court finds the ad journment of 
the hearing to be neeessary for reasons to be recorded by the Judge with his 
own hand. 


157. If, on any day to which the hearing of the suit is adjourned, the 
. . . parties or any of them fail to appear, the Court may 

pr““V? 

^ directed in that behalf by Chapter VII, or make 

such other order as it thinks fit. 


168. If any party to a suit to whom time has been granted fails to 
Co«rtmay prr.cfi«i not- produce his evidence, or to cause the attendance of 
wit'hstaiidlnff either party his witnesses, OT to perform any other act necessary 
fiKlfl to produce evidence, to the further progress of the suit, for which time has 
been allowed, the Court ma^, notwithstanding such 
<}«fauU, proofed to dfcidt the suit forthwith. 


CHAPTER XIV. . 

Of the Summoning and Attendance of Witnesses. 


15S. The parties may, after the summons has been delivered or sent"^ 
»iTmmoni t# attand to for service on the defendant, whether it be for the set- 
give evidenca or produce tlement ot issues only, or for the final disposal of 
(iacuinentfi. the suit, obtain, on application to the Court or to 

such officiBr as it appoints in this behalf, before the day fixed for such settle- 
ment o«* disposal, as the case may be, summonses to person whose attend- 
ance is required either to give evidence or to produce documents. 

IflO. The party applying for a summons shall, before the summons ia 
Hxpen»esof-witnes.os to granted and within a period to be fixed by the 
be prnd into cou^ on Court, pay into court such a sum of money as ap- 
appiyitig for summous. pears to the Court to be sufficient to defray the 
travelling and other expenses of the person summoned, in passing to and 
from the court in which he is required to attend, and for one day's attend- 
ance. 


. If the Court be subordinate to a High Court, re- 

caoo expanse!. gard shall be had, in fixing the scale of such expen- 

ses, to the rules (if any) laid down by competent authority. 


Tender of expenses to 
whaeM. 


161. The sum so paid into Court shall be tender- 
ed to the person summoned, at the time of serving 
the summons, if it can be served personally. 


1G2. If it appear to the Court or to such officer as it appoints in this 
. behalf that the sum paid into Court is not sufficient 
- lUient sum paid ijj. to cover such expenses, the Court may direct such 

further sum to be paid to the person summoned as 
•appears to he necessary on that account ; and, in cas^e of default in payment, 
.ay ordeV such sum to be levied by attachment and sale of the moveable pro- 
perty of the party obtaining the summons ; or the Court may discharge the 
^rson summoned without requiring him to give evidence } or iivay both 
'er such levy and discharge suck person as aforesaid. 
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If it be necessary to detain the person sammoned for a longe*" period 
than one day, the Court may, from time to tinle. 
Expenses it witness de- jjjg party at whose instance he was summoned 

to pay into Court such sum as is sumcienfc to deiray 
the expenses of his detention for such further period, and, in default of such 
deposit bein^ made, may order such sum to be levied by attachment and sale 
of the moveable property of the party at whose instance he was summoned ; 
or the Court may discharge the person summoned without requiring him ij 
give evidence ; or may both order such levy and discharge such person as 
aforesaid. 

163. Every summons for the attendance of a person to give evidence or 
Time, place and purpose Produce a document shall specify the time and place 

of attendance to be speci- at which he is required to attend, and also whether 
fidd in summons. Jjja attendance is required for the purpose •£ giving 

evidence or to produce a document, or for both purposes ; and any particular 
document which the person summoned is called on to produce shall b« des- 
cribed in the summons with reasonable accuracy. 

164. Any person may be summoned to produce a document without 
being summoDod to give evidence ; and any person 
summoned merely to produce a document shall be 
deemed to have complied with the summons, if he 

cause such document to be produced instead of attending personally to pro- 
duce the same. 


Summons to produce do. 
cument. 


Time for serving sum- 
mons. 


Tower to require persons Any person present in Court may be ra- 

present in Court to give quired by the Court to give evidence or to produce 
evidence. any document then and there in his actual possos- 

sion or power. 

166. Every summons to a person to give evidence or produce a docu- 

Summon, how served. J H 

hereinbefore prescribed for the service of summons 

on the defendant ; and the rules contained in Chapter VI as to proc T of 

service shall apply jn the case of all summonses served* under this section. 

167. The service shall in all cases be made a sufficient time before 
the time specified in the summons for the attend' 
ance of the person summoned, to allow him a rea^ 
sonable time for preparation and for travelling to 

the place at which his attendance is required. ^ 

168. If the serving-officer certify to the. Court that the summons for 

the attendance of a person, either to give evidence 
oflbscondfng witS*'' ^ produce a document, cannot be served, the 

Court shall* if the certificate of the serving-officer 
has not been verified, by affidavit, and may if it has bean so verified, exa-* 
mine the serving-officer on oath, or cause him to be so examined by another 
Court, touching the pon-.service : 

and upon being satisfied that such evidence or production is materuJ,. 
and that the person for whose attendance the summons b?:.s been issued is 
absconding or keeping out of the way for the purpose of avoiding the 
service of the summons, may issue a proclamation requiring him to attend 
to give evidence, or produce the document, at a time and place to be named 
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therei-n ; and a crtpy of f^nch proolamation shall be affixed on the outer door 
of the house In which he ordinarily reside?. 

If he does not attend at the time and place named in such proclamation, the 
Court may in its dis(Tetion, at tlie instance of the party on whose application the 
snnmione was issued, make an order for the attachment of the property of the person 
^Yllose attendance is required, to such amount as the Court thinks fit, not exceeding^ 
the amount of the costs of attachmont and of the fine which may he imposed under 
«ection 170 : 


Provided that no Court of Small Causes shall make an order for the 
attachment of immoveable property. 

IdO. Jf, on the iittachiucnt of his property, such person appears an^ 
If witness app'^ars, at- satisfies the Court that he did not abscond or kcel"^ 
tachiJicnt may be with- oiit of the way to avoid service of the sumiuons, an^^ 
that he had not notice of the proclamation in time 
attend at tlie time and \ laee named therein, the Court shall direct that th^ 
property be releas(‘(l from attachment, and shall make such order as to tho 
costs of* the attachment as it thinks fit. 


170. If such person does not appear, or, aupearin^, fails to satisfy the 


Procedure if 
fails to ap[)L*ar. 


Witness abscond or keen out of the way 

\M ness it void service of the summons, and'lliat he had not 

notice of the proclamation in time to attend at the 
time and place named thendn, the Court may impose upon him such fine not 
exceedino' five hundred rupees as the Court flunks fit, having regard to his 
condition in life and all the circumstances of the case, and may order the 
proprr^y attached, or any part thereof, to ho sold for tho purpose of satisfy- 
ing all costs incurred in ^ consequence of such attachment, together with the 
amount of the said fine, if any : 


riovided that, if the person whose attendance is required pays into Court 
the costs and fine as aforesaid, the Court shall order the property to he 
released from attachment. 


I'^l. Subject to the rules of this Code as to attendance and apoear- 
Court may of its own and to the provisions of the Indian Evidence 

accord summon as wit- Act, 1872, if the Court at any time thinks it neces- 
nesses strangers to suit. sary to examine any person other than a party to 
the suit^and not named as a witness by a party to the suit, the Court may, 
of its own motion, cause such person to be summoned as a witness to give 
evidence, or to produce any document in his possession, on a day to be 
appointed, and may examine him as a witness or require him to produce 
such document. 


173. Subject as last aforesaid, whoever is summoned to appear and 
Duty of persoDs sum- evidence in a suit must attend at the time and 

moned to give evidence or place named in the summons for that purpose, and 
produce document. whoever is summoned to produce a document must 

either attend to produce it, or cause it to be produced, at such time and 
plhce. 


173. No person so summoned and attending shall depart unless and 
When they may depart. ^*^*^'* examined or has produced the 

docuntent and the Court has risen, or (b) he has 
•btained Court’s leave to depart. 



1882 .] 


THE CODE OF CIVIL PROCEDURE. 


917 


174. If any person on whom a summons to give evidence or produce a 
’ . document has been served fasils to comply with the 

coSrwithTummoS® summons, or if any person so summoned and attend- 

ing departs in contravention of section 173, the 
Court may order him to be arrested and brought before the Court : 


Provided that no such order shall be made when the Court has reason 
to believe that the person so failing had a lawful excuse for such failure. 

When any person so brought before the Court fails to satisfy it that he had a 
la^rful excuse for not complying with the summons, the Court may sentence hin to 
fine not exceeding five hundred rupees. 


Explanation, — Non-payment or non-tender of a sum sufficient to defray tho 
expenses mentioned in section 1 GO shall be deemed a lawful excuse within the meaning 
of this section. 


]f any person so apprehended and brought before the Court cannot, 
owing to the absence of the parties or any of them, 
give the evidence or produce the document which ho 
has been summoned to give or produce, the Court 
may require him to give reasonable hail or other 
security for his appearance at such time and place as it thinks fit, and om such 
bail or security being given, may release him. 

175. If any person so failing to comply with a summons absconds or 
keeps out of the way, so that he cannot be appre- 
hended and brought before the Court, the provisions 
of sections 168, 169 and 170 shall, mutatis mutandis j 
apply. 


Procedure when witness 
apprehended cannot give 
evidence or produce docu- 
ments. 


Prr.ceduie when witness 
absconds. 


Persons bound to attend 
in person. 


176. No one shall be bound to attend in person 
to give evidemce or to be examined in Court unless 
be resides — 


{a) within tho local limits of its ordinary original jurisdiction, or 
{h) without such limits and at a place less than fifty or (where there is railway- 
commiinicai ion for five-sixths of the distance between tho place where he resides and 
the place nlicre the Court is situate) two hundred miles distant from the Court-house. 

177. If any party to a suit present in Court sefuses, w ithout lawful 
CoTi&c- 1 i. nce of lefusal cxciise, wrlieu required by the Court, to give evi- 
of pni i> to give evideueo dence or to produce any document then and there in 
when culled ou by Court. actual possession or power, the Court may in its 

discretion cither pas.s a decree against him, or make such order in relation to 
the suit ns the Court thinks fit. 

Eules as to wiiiKsses to 178. Whenever any party to a suit is required 
apply to parties summon- to give evidence or to produce a document, the rules 
as to witnesses contained in this Code shall apply 
to him so far as they arc applicable. 


CHAPJER XV. 

Of the Heaeing of the Suit and Examination of Witnesses. 

statement and prodne- 179. On the day fixed fer the hearing of the 
tion of evidence by party suit, or OU any other day to which the hearing is 
having right to begin. adjourned, the party, having the right to begin shAll 

state his case and produce bis evidence in support of th'C issues whith he 
is bound to prove. 



m 


MiE CODE OF CIVIL PROCEDURE. 


[Act XIV' 


Explanatixxrv . — The plaintiff has the right to begin unless where the 
defendant admits the facts alleged by the plaintiff 
_ lulss as to rijght to be- contends that either in point of law or on some 

additional facts ajleged by the defendant the plaintiff 
is not entitled to any part of the relief which he seeks, in which case the 
defendant has the right to begin. 


Statemeat and produc- 
tion of avidenca by other 
party. 


180. The other party shall then state his case 
and prodiioe his evidence (if any). 


Reply by party beginning. The party beginning is then entitled to reply. 

Where there are several issues, the burden of proving some of which lies on 
the other party, tlie party beginning may, at his option, cither produce his evidence 
on those issues or reserve it by way of answer to the evidence produced by tlie 
other party. In the latter case, the party beginning may produce evidence on those 
issues after the other party has produced all his evidence, and the other party may 
then reply specially on the evidence so produced by the party beginning ; but the 
party beginning will then be entitled to reply generally on the whole case. 


Witnesses to be exam in 
ed in open Court. 

deuce, of the Judge. 
182. Iq cases in 


181. The evidence of the witnesses in attendance 
shall be taken orally in open Court in the presence, 
and under the personal direction and superinten- 


How evidence ahall be 
taken in appealable cases. 


When deposition to be 
interpreted. 


which an appeal is allowed, the evidence of each wit- 
ness shall be taken down in writing, in the language 
of the Court, by or in the presence and under the 
personal direction and superintendence of the Judge, 
not ordinarily in the fown of questien and answer, but in that of a narative, 
and, when completed, shall be read over in the presence of the Judge and of 
the witness, and also in the presence of the parties or their pleaders, and the 
Judge shall, if necessary, correct the same and shall sign it. 

183. If the evidence is taken down under section 182 in a language 
different from that in which it was given, and the 
witness, does not understand the language in which 
it is taken down, the evidence as taken down in 

writing shall be interpreted to him in the language in which it was given. 

184. In cases in which the evidence is not taken down in writing by 
Memorandum when evi- Judge, he shall be bound, as the examination of 

deuce not taken down by each witness proceeds, to make a memorandum of 

the substance of what each witness deposes, and 
such memorandum shall be written and signed by the Judge with his own 
hand, and shall form part of the record. 

185. Where English is not the language of the Court, but all the 

parties to the suit who appear in person, and the 
takc^in * pleaders of such as appear by pleaders, do not object 

to hat^e such evidence as is given in English taken 
down in English, the Judge may so takef it down with his own hand. 

185 A.* (1) The Local Government may, by notification in the official 
Power for Local Govern- Q&zette, direct, with respect to any Judge specified 
mont to require evidence in the notification, or falling under a description 
to be recorded m English, therein, that evidence in cases in which 

an appeal is allowed shall, instead of being taken down in the manner 
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prescribed in , the foregoing sections, be taken down by him with his own 
hand in the English language. 

C^) Where a Judge is prevented by any suiBcienfc reason froo) com- 
plying with a direction under sub-section (i), he shall, record the reason 
and cause the evidence to be taken down in writing from his dictation in 
open Court, 

( 3 ) Evidence taken down under sub-sectjon ( 1 ) or sub-section (^) shall 
be in the form mentioned in section 182, and be read over and signed, 
and, as occasion may require, interpreted and e 9 rrected, as if it were 
evidence taken down under that section. 

( 4 ) The Local Government may, by notifieation in the official Gazette, 
revoke or vary a direction notified under sub-section (i). 

186. The Court may of its own motion or on the application of any 
Any narticular question party or his pleader take down, or cause to be 

and (answer may be taken taken down, any particular question and answer, or 
any objection to any question, if there appear any 
special reason for so doing. 

187. If any question put to a witness be objected to by a party or 

his pleader, and the Court allows the same to be 
and aUow“ by Court! ^ put, the Judge shall take doyn the question, the 
answer, the objection and the native of the person 
making it, together with the decision of the Cc^rt thereon. 

188. The Court may record such remarks as it 
thinks material respecting the demeanour of any 
witness while under examination. 


Kemarks on demeanour 
of witnesses. 


189. In eases in whiph an appeal is not allowed, it shall not be 
Memorandum of evi- necessary to take down the evidence of the witnesses 


dence lin 


evi- 
unappealable 


in writing at length ; but the Judge, as the exami- 
nation of each witness proceeds, shall make a 
memorandum of the substance of what he .deposes, and such memoran- 
dum shall be written and signed by the Judge vtith his own hand, and 
shall form part of the record. 

190. If the Judge be rendered unable to make a memorandum as 
Judge unable to make above required by this chapter, he shall cause the 
such memorandum to re- ^asoD of such inability to be recorded, and shall 
cord reason of his inability, ^^se the memorandum to be made in writing 
from his dictation in open Court. 

Every memorandum so made shall form part of the record. 


191/ 


dence taken 
another Judge. 


(1) Where the Judge taking down any evidence, or causing 
Power to deal with evi- any memorandum to be made, under this Chapter, 
own by is prevented by death, transfer or other cause from 
• concluding the trial of the suit, any successor to 
such Judge may deal with such evidence or memorandum as if he himself 
had taken it down or caused it to be made, and proceed with the suit from 
the stage at which his predeoessor left it. 

(2) The provisions of sub-*sectioa (1 ) shall apply, so far as they can be 
made applicable, to a snit transferred under section 2 5 : 
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Provided that a Court transferring a suit under that seption may, if it 
tbijiks fit, direct that the Court to which the suit is transferred shall recall 
all Of any of the witnesses who have been examined and take their evidence 
afresh. 


192. If a witness be about to leave the jurisdiction of the Court, or if 
other sufficient cause be shown to the satisfaction 
Power to examlno wit- Court why his evidence should be taicen im- 

nefes imme la t y. medfately, the Court may, upon the application of 

either party or of the witness, at any lime after the institution of the suit, 
take the evidence of such witness in manner hereinbefore provided. 

Where such evidence is not taken forthwith and in the presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the 
examination, shall be given to the parties. 

The evidence so taken shall be read over to the witness, and, if he ad- 
mits it to be correct, shall be signed by him, and may then be read at any 
hearing of the suit. 


The Court may at any stage of the suit recall any witness who 
has been examined and who has not departed in 
^ accordance with section 173, and may (subject to 
tae provisions of the Indian Evidence Act, 1872J 
put such questions t© him as the Court thinks fit. A * Court continuing 
a suit under section 191 may recall and re-examine a witness who has de- 
parted in accordance with section 173. 


193. 


Court may recall 
tjxamine witness. 


CHAPTER XVI. 


Of Affidavits. 


194. Any Court of first instance and any appellate C.iurt may at any 
Power to order any for sufficient reason order that any particular 

point to bo proved by affi- fact or facts may be proved by affidavit, or that the 
affidavit of any witness may be read at the hearing, 
on such couditiona as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bona-fide 
desires the product ion of a witness for cross-examination, and that such 
witness can be produced, an order shall not be made authorizing the evi- 
dence of such witness to be given by affidavit. 


Power to order attend- .195. Upon any application evidence may be 
mice of declarant for cross- given by affidavit, but the Court may at the ins- 
examination. tance of either party order the attendance for cross- 

examination of the declarant. 


Such attoiulance shall be in Court unless the declarant is exempted under this 
Code from personal .a])])earance in court, or the Court otherwise directs. 

196. Affidavits shall be confined to such facts as the declarant is able 
of his own knowledge to prove, except on interlocu- 
tory applications, on which statements of his belief 
may be admitted, provided that reasonable grounds 
thereof be set forth. 

The costs of every affidavit which shall unnecessarily set forth matters of hear- 
say or argumentat ive matter, or copies of or extracts from documents, shall (unless 
the Court otherwise directs) be paid by the party producing the same. 


Matters to whieh affida- 
vits shall be conliiied. 
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Oath of declarant by 197. lu the case of any aflSdavit under this 
wliom to be adminfstered. Code— 

(а) any Court or Magistrate, or 

(б) any officer whom a High Court may appoint in this behalf, or 

(c) any officer appointed by any other Court which the Local Govern- 
ment has generally or specially empowered in this behalf, 

may administer the oath of the declarant. 


CHAPTER XVII. 


198. 

Judfriiicnt 

uomi^ed. 


future day, 
pleaders. 

Povt’^cr tc pronounce 
jirigment written by 
judge's predecessor. 

Language of judgment. 


Of Judgment and Decree. 

The Court, after the evidence has been duly taken and the parties 
have been heard either in person or by their respec- 
tive pleaders or recognized agents, shall pronounco 
judgment in oocn Court, either at once or on some 
of which due notice shall be given to the parties or their 


when pio- 


199. A Judge may pronounce a judgment writ- 
ten by his predecessor but not pronounced. 

200. The judgment shall he written in the lan- 
guage of the Court, or in English, or in the Judge’s 


Judgment 
and signed. 


to be dated 


mother -tongue. 

201. Whenever the judgment is written in any language other than 

_ , , . . , that of the Court, the iudgment shall, if any of the 

Translation of judgment. J 

parties so require, be translated into the language 

of the Court, and the translation shall also be signed by the Judge or such 

officer as he appoints in this behalf. 

202. The judgment shall be dated and signed by the Judge in open 
Court at the time of pronouncing it, and shall not 
be altered or added to, save to correct verbal errors 
or to supply some accidental defect not affecting a 

material part of the case, or on review. 

203. The judgments of the Courts of Small 
Causes need not contain more than the points for 
determination and the decision thereupon. 

The judgments of all other Courts shall contain a concise statement of 
the case, the points for determination, the decision 
thereon, and the reasons for such decision. 

204. In suits in which issues have been framed, the Court shall state 
its finding or decision, with the reasons thereof, 
upon each separate issue, unless the finding upon 


Judgments 
Cause Courts. 


of Small 


Judgments of othci Courts- 


Court to state its 
sion on each issue. 


de«i- 


Lxeeption. any one or more of the issues be sufficient for the 

decision of the suit. 

205. The decree shall bear date the day on which the judgment was 
Date of decree pronounced ; and, when the Judge has satisfied him- 

self that the decree has been drawn up in accord- 
ance with the judgment, he shall sign the decree. 

116 
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206. The decree must agree with the judgment : it shall contain the 

p , number of the suit, the names and" descriptions of 

on cn s 0 ecree. parties, and particulars of the claims, as stated 

in the register, and shall specify clearly the relief granted or other deter- 
mination of the suit. 

The decree shall also state the amount of costs incurred in the suit, and 
by what parties and in what proportions such costs are to be paid. 

If the decree is found to be at variance with the judgment, or if any 
- , clerical or arithmeticallerror be found in the decree, 

Vo^er to amend doerce. 

of the parties, amend the decree so as to bring it into conformity with the 
judgment or to correct such error: provided that reasonable notice has been 
given to the parties or their pleaders of the proposed amendment. 

207. When the subject-matter of the suit is immoveable property, and 

such property is identified by boundaries or by 
Bcoren for recovery of j^^nibers in a record of settlement or survey, the 
immovea e proper y. decree shall specify such boundaries or numbers. 

208. When the suit is for moveable property, if the decree be for the 

delivery of such property, it shall also state the 
Decree for cL Uvery of an^ouut of money to be paid as an alternative if de- 
movoablc property. livery cannot be had. 

209. When * a decree is for the payment of money the Court mav, in 

one de decree, order interest at such rate as the Court 

erwmay ordJr“Snin.’ doems reasonable to be paid on the principal sum 
terest to be paid on prin- adjudged, from the date of the suit to the date of 
cipalsum oKijudged. decree, in addition to any interest adjudged 

on such principal sum for any period prior to the institution of the suit, 
with further interest at such rate as the Court deems reasonable on 
the aggregate sura so adjudged, from the date of the decree to the 
date of payment, or to such earlier date as the Court thinks fit. 
* Where such a decree is silent with respect to the payment of further 
interest on such aggregate sum as aforesaid from the date of the decree to 
the date of payment or other earlier date, the Court shall be deemed to 
have refused such interest, and a separate suit therefor shall not lie. 

210. In all decrees for the payment of money, the Court may for any 
Decree may fbrect pay- sufficient reason order that the amount shall be 

ment by instalments. paid by instalments, with or without interest. 

And after the passing of any such decree the Court may, on the appli- 
cation of the judgment-debtor and with the consent 
pa?«eni5*fnsSuk^‘’' of the docree-holdcr, ordnr that the arnmmt decreed 
be paid ny instalments on such terms as to the pay- 
ment of interest, the attachment of the property of the defendant, or the 
taking of security from him, or otherwise, as it thinks fit : 

Save as provided in this section and section 206, no decree shall be 
altered at the request of parties. 

211. When the suit is for the recovery of possession of immoveable 
In suits for land. Court property yielding rent or other profit, the Court may 

may decree pavmcnt of provide ill the decree for the payment of rent or 
meaniB profits with interest, mesiie profits in res[)ect of such property from the 
institution of the stiit until tlie delivery of possession to the party in 
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whose favour the decree is made, or until the expiration of three years from 
the date of the decree (whichever event first occurs,) with interest thereupon 
at such rate as the ( 'Ourt thinks fit. 

Explanation . — ‘ Mesne profits’ of property mean those profits which the person 
ill wrongful possession of such property actually received, or might with ordinary 
diligence have received, therefrom, together with interest on such profits. 

212. When the suit is for the recovery of possession of immoveable pro- 
. perty and for mesne profits which have accrued on 
amount "prTts the property during a period prior to the institution 

prior to suit, or may re- of the snit, and the amount of such profits is disput- 
serve inquiry. Court may either determine the amount by 

the decree itself, or may omss a decree for the property and direct an inquiry 
into ih'^ amount of mesne profits, and dispose of the same on further orders. 


213. When the suit is for an account of any property and for its due 

^ 1 adniinistraiion under the decree of the Court, the 

Aa.m.ustrat.on..u.t. shall order Uch 

accounts and inquiries to lie taken and made, and give such^ other directions, 
as it thinks fit. 


ill tlic ad ministration by tlie Court of the property of any person who dies after 
this Code comes into force, if such ])roperty proves to be insufficient for the payment 
ill full of his debts and liabilities, tlie same rules shall be observed as to the respective 
rights of secured and unsecured creditors and as to debts and liabilities proveable, and 
as to the valuation of annuities and future’aiid contingent liabilities respectively, as may 
be in force for the time being with respect to the estates of persons adjudgedinsolvent ; 

and all persons wdio in nw such case would be entitled to be paid out of such 
property may come in under the decree for its administration, and make such claims 
against the same as they may respectively be entitled to by virtue of this Codc.**^ 

214. When the suit is to enforce a right of pre-emption in respect of 
a particular sale of property, and the Court finds for 
the plaintiff, if the amount! of purchase-money has 
not been paid into court, the decree shall specify a 
It shall be so paid, and shall declare that on nay- 
uonoy, Together With the costs^(if any)decreed against 
obtain possession of the property, but that if such 

money and costs are not . o paid, the suit sliall stand dismissed with costs. 

215. When the snit is for the dissolut^n a partnership, the Court, 
before making its d^^cree, may pass an order fixing 
the day on which the partnership shall stand dis- 
solved, and directing such accounts to be taken and 

other acts to be done as it ihinks fit. 


Suit to enforce light of 
prc-enr.'iion. 

day on or before which 
ment of such purchase-' 
Inm, the plaintiff shall 


Suit for dissolution 
partnership 


of 


215A. When a suit is for an account of pecuniary transactions be- 
tween a princifial and agent, and in all other suits 
herein-before provided for, where it is necessary, 
in order to ascertain the amount of money due to or 
from any party , that an account should be taken, the Court shall, before making 
jts decree, pass an order directing such accounts to be taken as it thinks fit. 

216.t If the defendant has been allowed a set-off against the claim of 
the plaintiff, the decree shall state what amount is 
lowedl^^^ ° ^ plaintiff and what amount (if any) ia duo 

to the defendant, and shall be for the recovery of any 
sum which appears to he due to either party. 


^rtlV of 18SH, 


t A fit VI I «f 
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Effect of decree as to sum 
awarded to defeadant. 


The decree of the Goiirt with respect to any sum awarded; to the defen- 
dant shall have the same effect, and be subject to 
the same ru'es in respect of appeal or otherwise, 
as if such sum had been claimed by the defendant 
in a separate suit against the plaintiff. 

* The provisions of this section shall apply whether the set-off is admis- 
sible under section III or otherwise. 


Certified copies oi judg- 
ment and decree to be 
furiiislied. 


217. Certified popies of the judgment and 
deci’ce shall be furnisbed to the parties on applica- 
tion to the Court, and at their expense^ 


CHAPTER XVIIL 


Judgment to direct by 
whom costs to be paid. 


Of Costs. 

218. When disposing of any application under this Code, the Conrt 

„ ^ may give to either party the costs of such applica- 

tion, or may reserve the consideration ot such costs 
for any future stage of the proceedings. 

219. The judgment shall direct by whom the costs of each party are 
to be paid, whether by himself or by any other 
party to the suit, and whether in whole or in what 
part or proportion. 

220. The Court shall have full power to give and apportion costs of 
every application and suit in any manner it thinks fit, 
and the fact that the (yourt has no jurisdiction to 
try the case is no bar to the exercise of such power : 

Provided that, if the Court directs that the costs of any application or suit shall 
not follow tlic event, the Court shall state its reasons in writing. 

Every order relating to costs made under this Code and not forming part of a 
decree may be executed as if it were a decree for money. 

Coats may be set-off * 221. The Court may direct that the costs pay- 

agaiiist sum' admitted or able to one party bjr another shall be set-olf against 
fouud to be due. v^icli is admitted or is found in the suit to be 

due from the former to the latteff 

222. The Court may give interest on costs at any rate not exceeding 
Interest on costs. six percent, per annum, and may direct that costs, 

with or without interest, be paid out of, or charged 


Power of 
costs. 


Court as to 


Payment of coats out of 
•ubject- matter. 


upon, the subject-matter of the suiU 


CHAPTER XIX. 

Of the Execution of Decrees. 

A. — Of the Court by which Decrees may he executed, 

223. A decree may be executed either by the 
^^be*^executed^^^ decree which passed it or by the Court to which it 

is sent for execution under the provisions hereinafter 
contained. 


‘Act VII of 1888. 
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The Court which passed a decree- may, on the application of the decree- holder, 
send it for execution to another Court, 

(a ) if the person against whom the decree is passed actually and voluntarily 
resides or carries on business, or personally works for gain, within the local limits of 
the jurisdiction of such other Court, or 

(b) if such person has not property within the local limits of the jurisdiction of 
the Court which passed the decree sufficient to satisfy such decree and has property 
within the local limits of the jurisdiction of such other Court, or 

(c) if the decree directs the sale of immoveable property situate outside the local 
limits of the jurisdiction of the Court which passed it, or 

{(!') if the Court which passed the decree considers for any other reason, which 
it shall record in writing, that the decree should be executed by such otlier Court. 

The Court which passed a decree may of. its own motion send it for execution to 
any Court subordinate tlicrcto. 

Tlie Court to which a decree is sent under this section for execution shall certify 
to the Court which passed it tlie fact of such execution, or, where the former Court 
fails t > execute the same, the circumstances attending such failure. 

If the decree has been passed * in a suit of which the value as set forth in the 
plaint did not exceed two thousand rupees and which, as regards its subject-matter, 
is not excepted by the law for the time being in force from the cognizance of either 
a Presidency or a Provincial Court of Small Causes, and the Court which passed it 
wishes it +o be executed in Calcutta, Madras, Bombay or Rangoon, such Court may 
send to the Court of Small Causes in Calcutta, Madras, Bombay or Rangoon, as the 
case may be, the copies and certificate respectively mentioned in clauses (a), (b) and 
(c) of section 224 ; and such Court of Small Causes shall thereupon execute the* 
decree as if it had been passed by itself. 

If the Court to wdiich a decree is to be sent for execution is situate within the 
same district as the Court which passed such decree, such Court shall send the same 
dire(5t1y K' the former Court. But, if the Court to which the decree is to be sent 
for execution is situate in a different district, the Court which passed it shall 
send to the District Court of the district in which the decree is to be executed. 


ProcA'dnro whori Court 
(lesiies that its own decree 
s-hall be c\ccutc(I by au- 
other Court. • 


224.f The Court sending a decree for execution 
under section 223 shall send 
(a) a copy of the decree ; 


(h ) ii cortificat.^ setting fo^th that satisfaction of the decree has not been obtain- 
ed by cxi’.Mitioii wutliin the jurisdiction of the Court by which it was passed, or, wdiere 
the deevt^n has been executed in part, the extent to whic'n satisfaction has been obtain- 
ed and what part of the decree remains unexecuted ; and 

(r) a copy of any order for the execution of the decree, and, if no such order has 
been made, a certificate to that effect. 


225. 


Court receiving 
of decree, &;c., to fiie samo 
without proof. 


Tne Court to which a decree is so sent shall cause such copies and 
copies certificate to be filed, without any further proof of 
the decree or order for execution, or of the copies 
thereof, or of the jurisdiction of the Court which 
passed it, unless the former Court, for any special reasons to be recorded 
under the hand of the Judge, requires such proof. 

226. When such copies are so filed, the decree or order may, if the 
Execution of decree or Court to which it is sent be the District Court, be 
order by Court to which executed by such Court or by any subordinate 
Court which it directs to execute the same. 


it is sent. 


♦ Act VII of 1888. 

t A Court sending a decree to itself in a different caiacifcy shall nol send the MDers 
See section 31, Act ill of 1887. 
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227. If the Court to which the decree is sent for execution be a 
Execution bv Hii;h Court High Court, the decree shall be executed by such 


of decree trunsiiiiLled 
other Court, 




228. The Court 

Powers ef Court in exe- 
cuting transmitted de- 
cree. 


Court in the same manner as if it had been made 
by such Court in the exercise of its ordinary original 
civil jurisdiction. 

executing a decree sent to it under this chapter shall 
have the same powers in executing such decree as 
if it had been passed by itself. All persons dis- 
obeying or obstructing the execution of the decree 
shall be punishable by such Court in the same manner as if it had passed 
. the decree. And its orders in executing such 
executing 8i™ird«cree8™ decree shall be subject to the same rules in respect 
of appeal as if the decree had been passed by itself. 

229. A decree of any Court established or continued* by the authority 
Dacrees of Courts estab- Governor General in Council in tPe terri- 

llshed by the Government tories of any Foreign Prince or State, which cannot 
of India In JSative States. ^e executed withm the jurisdiction of the Court 
by which it was made, may be executed in manner herein provided within 
the jurisdiction of any Court in British India. 

229 A.* So much of the foregoing sections of this Chapter as empower.*? 
Sending of decree of a Court to send a decree for execution to another 

British Courte Construed as empowering a Court in 

States. British India to send a decree for execution to any 

Court established or continued by the authority of the Governor General in 
Council in the territories of any Foreign Prince or State to which the 
Governor General in Council has, by notification in the Gazette of India, de- 
clared this section to apply. 

229B.'f" The Governor General in Council may from time to time, by 
notification in the Gazette ol India. 


(a) declare that the decrees of any Civil or Revenue Coiii’ts situate in the terri- 
tories of any native Prince or State in alliance with Her Majesty and not established 
or continued by the authority of tlw Governor General in Council, may be executed 
in British India as if they had been made by tlie Courts of British India, and 

(h) cancel any such dcclaratien. 

So long as such declaration remains in force, the said decrees may be executed 
accordingly. 

— Of Application for Execution, 

230. When the holder of a decree desires to enforce it, he sliall apply ta 
^ the Court which passed the decree or to the officer, if 

pp ica ion or exec u ion appointed in this behalf, or if the decree has 

been sent under the provisions hereinliefore contained to another Court, then 
to such Court or to the proper officer thereof. 

The Court may in its discretion refuse execution at the same time against the 
parson and property of the judgment-debtor. , 

Where an application to execute a decree for the payment of imoney or delivery 
of other property has been made under this section and granted, no subsequent applica- 
tion to execute the same decree shall be granted after the expiration of twelve years fronr 
any of the following dates (namely) — 

(a) the date of the decree sought to be enforced or of the decree ('d any) on 
appeal affirming the same, or 


• Aet VII of 1888. 

t Section 434 of the Code transposed by Act VII of 1888^ 
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{h) where the decree or any subsequent order directs amy payment of money, ©Y 
the delivery of arny property, to be made at a certain date— the date of the default in 
making the payment of delivering the property in respect of which the applicant seeks 
to enforce the decree. 

Nothing in this section shall prevent the Court from granting an application for 
execution of a decree after the expiration of the said term of twelve years, where the 
judgment-debtor has, by fraud or force, prevented the execution of the decree at some 
time within twelve years immediately before the date of the application. 

^ # 


231. If a decree has passed jointly in favour of more persons than 
. . one, any one or more of such persons, or hfs or their 

er^^holdeV°^ joint de- representatives, may apply for the execution of the 
whole decree for the benefit of them all, or, where 
any of them has died, for the benefit of the survivors and the representative 
in interest of the deceased. 


If the Court sees sufficient cause for allowing the decree to be executed 
on an application so made, it shall pfiss such order as it deems necessary for 
protecting the intcresrs of the persons who have not joined in the application. 

232. If a decree be transferred by assignment in writing, or by opera- 
tion of law, from the decree-holder to any other 
fercniolder?^ trans- tlie transferee may apply for its execution to 

the Courfejwhich passed it ; and, if that Court thinks 
fit, the decree may be executed in the same manner and subject to the same 
conditions as if the application were made by such decree-holder : 

Provided as follows : — 

(a) where the decree has been transferred by assignment, notice in writing of 
such a 2 )i')lication shall be given to tlie transferor and the judgment-debtor, and the 
decree shall not be executed until the Caurt has heard their objections (if any) to such 
execution : 


(b) where a decree for money against several persons has been transferred to ©ne 
of them, it shall not be executed against the others. 


Transferee to hold sub- 
}cet to equities enf^rce- 
aUle against original 
holder. 


233. Every transferee of a decree shall hold the 
same subject to the equities (if any) which the 
judgment-debtdY might have enforced agaiist the 
original decree-holder. 


Tf judgment-debtor die 284. If a juilgment-deUor dies before the deci-ee 
b^ro execution, applica- has been fully executed, the holder of the decree may 
tion may be made against apply to the Court which passed it to execute the same 
lib rcpiobeutative. against the legal representative of the deceased. 

Such representative shall be liable only to the extent of the property of 
the deceased which has c >me to his hands and hag not been duly disposed of ; 
and for the purpose of ascertaining such liability, the Court executing the 
decree may, of its own motion or on the application of the decree-holder, 
compel the said representative to produce such accounts as it thinks fit. ‘ 

235. The application for the execution of a decree ^hall be in writing 
.* verified by the applicant or by some other person 
for execaUon ofX'cree!^°^ T>roved to the satisfaction of the Court to be acquain- 
ted wnth the facts of the case, and shall contain in a 
tabular form the following particulars (uamely) — 

((/ J the number of the suit ; 

( h) the names of the parties ; 


ActVllof im 
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(c) the (late of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any and what adjustment of the matter in dispute has been made 
feetween the parties subsequently to the decree ; 

(J) whether any and what previous applications have been made for execution of 
the decree and with what result ; 

{g) the amount of the debt or compensation, with the interest, if any, due upon 
the decree,’ or other relief granted thereby ; 

(K) the amount of costs, if any, awarded ; 

(/) the name of the person against whom the enforcement of the decree is 
sought ; and 

[j) the mode in which the assistance of the Court is required, whether by the 
delivery of property specifically decreed, by the arrest and imprisonment of the person 
named in the application, or by the attachment of his property, or otherwise as the 
nature of the relief sought may require. 

23G. Whenever an apfdication is made for the attachment of any move- 
AiipUcaHon for attach- able property belonging to the jndgment-debtor b, it 
mviii of moveable propeity not m his po-’scsion, the decree-holder shall annex to 
to 1)6 accompanic with the application an inventory of the property to l)e 
inventory. attached, containing a reasonably accurate descri})tion 

of the same. 

237. Whenever an application is made for the attachment of any 

Further mvrticular. when immoveable property belon^ng to the judgment- 
application is for attach- debtor, it shall contain at the toot a description ot the 
incnt of immoveable pro- property sufficient to identify it, and also a specifica- 
tion of the judgment-debtor’s share or interest therein 
to the best of the belief of the applicant and so far as he has been able to ascer- 
tain the same. 

Every such description and specification shall be verified in manner here- 
inhofore provided for the verification of plaints. 

238. If the property be land registered in the Collector’s office, the 
When anplication must* application for attachment shall accompanied by 

he acconVprtnicd bv ex- au authenticated extract from the register ot such 
tract from Collector's re- office, specifying the persons registered as proprie- 
tors of, or as possessing any transferable interest in, 
the land or its revenue, or as liable to pay revenue for such land, and the 
shares of the registered proprietors. 

C . — Of staying Execution, 

239. The Court to which a decree has been sent for execution under this 

chapter shall, upon sufficient cause being shewn, stay 
exelutron!"^^^^ execution of sneh decree for a reasonable time, 

, ’ to enable the judgment-debtor to apply to the Court by 

which the decree was made, or to any Court having appillate jurisdiction in 
respect of the decree or the execution thereof, for an orcler to stay the execu- 
tion, or for any other order relating to the decree or execution which might 
have been made by such Court of first instance or appellate Court if execu- 
tion had been issued thereby, or if application fur execution had been 
made thereto ; 

and in case the property or person of the jndgment-debtor has been 
seized uiidei an execution, the Court which issued the execution may order 
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the restitution or discharge of such property or person pending the result of 
the application for such order. 

240. Before passing an order under section 239 to stay execution, or 

Power to require securi- for the restitution of property, or the discharge of 
ty from, or impose condi- the judgment-dobtor, the Court may reejuire such 
tions upon, judgment- security from, or impose such conditions upon, the 
judgment-debtor as it thinks fit. 

Liability of judgment- 241. No discharge under section 289 of the pro- 

debtor discharged to be perty or person of a judgment-debtor shall prevent 
retaken, being retaken in execution of the 

decree sent for execution. 

Order of Court which 242. Any order of the Court by which the decree 

passed^ decree or of appel- was passed, or of such Court of appeal as aforesaid, 

rof reldtioD to tliG executioii of such decree, shall be 

upon Oourt applied to. i-j- i -i 

binding upon the Court to which the decree was 

sent for execution. 

243. If a suit be pending in any Court against the holder of a decree 

Stay of execution pend- <^f such Court, on the part of the person against 

ing suit between decree- whom the decree, was passed, the Court may (if it 
debts judgment- think fit) Stay execution on the decree, either abso- 

lutely or on such terms as it thinks fit, until the 
pending suit has been decided. 

-D . — Questions for Court executing Decree, 

Questions to be decided 244. The following questions shall be determined 
by Court executing de* by order of the Court executing a decree and not by 
separate suit (namely) — 

(a) questions regarding tWb amount of any mesne profits as to which the decree 
has directed inquiry ; 

{h) questions regarding the amount of any mesne profits or interest which the 
decree has made payable in respect of the subject-matter of a suit, between the date of 
its institution and the execution of the decree, or the expiration of three years from 
the date of the decrefi ; 

(c)^ any other questions arising between the parties to the suit in whicli the 
decree was passed, or their representatives, and relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution thereof. 

Nothing in this section shall be deemed to bar a separate suit for mesne profits 
ficcrning between the institution of the first suit and the execution of the decree therein, 
where such 2 irofits are not dealt with by siicli decree. 

If a question arises as to who is the representative of a party for the purposes of 
this section, the Court may either stay execution of the decree until tlie (piestiuii has 
been deteriuiiiod by a separate suit or itself determine the question by an order under 
this section. 


£*. — Of file Mode of executing Decrees, 

245. The Court, on receiving an application for the execution of a decree, 
Procedure on roceiviug shall ascertain whether such of the requirements of 
application for execution sections 285, 28G, 287 and 288 as may be applicable 
of decree. have been complied with ; and if they 

have not been complied with, the Court may reject the application, or may 


» Act VII of 1888. 
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ullow it to Le amended then and there, or within a time fixqd by the Court. 
If the application be not so amended, it shall be rejected. 

Every amendment made under this section shall be attested by the sig- 
nature of the Judge. 

When the application is admitted, the Court shall enter in the register 
^ . ^1 the suit a note of the application and the date 

applTcTtion^ nutting which it was made, and shall order execution of 
the decree according to the nature of the appli- 
cation : 

Provided that, in the case of a decree for money, the value of the pro- 
perty attached shall, as nearly as may be, correspond with the amount f^r 
which the decree has been made. 

245A.* Notwithstanding anything in the last foregoing section or in 
Prohibition of arrest or any Other section of this Code, the Court shall not 
imprisonment of women in order the arrest or imprisonment of any woman in 
execution of decrees. execution of a decree for money. 

245B. (1) Notwithstanding anything in section 245 or in any other 

.. . section of this Code, when an application is for the 

permit other judgment- execution ot a decree for money by the arrest and 
debtors to show cause imprisonment of a judgment-debtor who is liable to 
against imprisonment. be arrested in pursuance of the application, the 

Court may, instead of issuing a warrant for his arrest, issue a notice calling 
upon him to appear before the Court on a day to be sp^^cified In the notice 
and show cause why he should not be committed to jail in execution of the 
decree. 

(2). If appearance is not made in obedience to the notice, the Court 
shall, if the decree-holder so require issue a warrant for the arrest of the 
judgment-debtor. 

246. If cross-decrees between the same parties for the payment of 
Crogc. decrees money be produced to the Court, execution shall be 

taken out only by the party who holds a decree for 
the larger sum, and for so much only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum shall be entered on the decree 
for the larger sum as well as satisfaction on the decree for the smaller sura. 

If the two sums be equal, satisfaction shall be entered upon both decrees. 

Explanation. I . — The decrees contemplated by this section arc decrees capable 
of execution at the same time and by the same Court. 

Explanation II . — This section applies where cither party is an assignee of one 
of the decrees and as well in respect of judgment-debts due by the original assignor 
as in respect of judgment-debts due by the assignee himself. 

Explanati on III . — This section does not apjdy unless 

the decree-holder in one of the suits in which the decrees liave been made is the 
judgment-debtor in the other and each party fills the same character in both suits : 
and 

the sums due under tlie decrees are definite. * 


Illustrations. 

{a) A holds a decree against B for Rs. 1,000. B holds a decree against A for 
the payment of Rs. 1,000 in case A fails to deliver certain goods at a future day. 
B cannot treat his decree as cross-decree under this section. 


* Act Vllof 18S8. 
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{!)) A and B, co-plain obiaiii a decree for B*?. 1,000 against C, and CT 
obtains a decree ’for Rs. 1,000 against B. C cannot treat bis decree as a cross-decree* 
under this section. 

(c) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Rs. 1,000. B cannot treat G’s decree 
as a cross-decree under this section. 

247. When two parties are entitled under the same decree to re- 

cover from each other sums of different amounts, 
party entitled to the smaller sum shall not take 
out execution atrainst the other party ; but satis- 
faction for the smaller sum shall be entered on the decree. 

When tlie amounts arc equnl, neither party shall take out execution, but satis- 
piction for cacli sum shall bo entered on the decree. 

248. The Court shall issue a notice to tiie party against whom exe- 
Notiue to show cause cution is applied for, requiritjg nim to show cause, 

wily .liicrce should not be wiillin a period to be tixed by the Court, why the 
c.wcutcd. decree should not be executed against him, 

(а) if more than one year has elapsed between the date of the decree 
and the application fur its execution, or 

(б) if the enforcement of the decree be applied for against the legal 
representative of a party to the suit in which the iecree was made : 

Provided that no such notice shall be necessary 

in consequence of more than one year having elaosed between the date 
of the decree and the application for exoeution, if the application be made 
within one year from the date of any decree passed on appeal from the 
decree sought to be executed, or of the last order against the party against 
whom execution, is appUed for, passed on any previous application for 
execution, or 

in consequence of the afijilicr.tion being against the legal representative 
of the judgment-debtor, if upon a previous application for execution against 
the same person the Court has ordered execution to issue against him. 

Ej'plauatiun. — l*n tins section the ])lirase “the Court” moans the Court by wbicb 
the decree was jiassed, unless the decree has been sent to another Court for execution, 
ill which case it means such other Court. 

249. If the person to whom notice is issued under the last preceding 

secoion does not appear, or does not shew cause to 
satisfaction of the Court why the decree should 
not be executed, the Court shall order the decree 
to be executed. 

If he offers any objection to the enforcement of the decree, the Court 
shaU consider such objection and pass such order as it thinks fit. 

250. When the preMrninary measures (if any) required by the fore- 

^ going provisions have been taken, the Court, unless 
Warrant when to issue. it sees cause to the contrary, shall subject to the 
provisions of sections 245A and 245B, issue its 
warrant for the execution of the decree. 

251. Such warrant shall be dated the day on which it is issued, signed 

by the Judge or such officer as the Court appoints 
dcUve^’ in this behalf, sealed with the seal of the Court, and 

delivered to the pro^^er officer to be executed. 


Prooedure after issue of 
notice. 
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Aud a (lay shall be specified in such warrant on or before which it miKst 
be executed, and the proper officer shall endorse thereon the day and 
manner in which it was executed, or, if it was not executed, the reason whv 
it was not executed, and shall return it with such endorsement to the Court 
from which it issued. 


Decree against represen- 
tative of deceased for mo- 
ney to be paid out of de- 
ceased’s propel ty. 


252. If the decree be against'a party as the legal 
representative of a deceased person, and the decree 
be for money to be paid out of the property of the 
deceased, it may be executed by the attachment 
and sale of any such property: 

If no such property remains in the possession of the judgment-debtor^ 
and he fails to satisfy the Court that he has duly applied such property of 
the deceased as is proved to have come into his possession, the (iecree may 
be executed against the judgment-debtor to the extent of the property not 
duly applied hy him, in the same manner as if the decree had been against 
him personally. 

253. Whenever a person has, before the passing of a decree in an 
OF i gl 11 al su 1 1 , bcco o) 6 liable as surety for theper- 
formatice of the same or of any part thereof, the 
decree may be executed against him to the extent to which he has rendered 
himself liable, in the same manner as a decree may be executed against a 
defendant : 

Provided that such notice in writing as the Court in each case thinks 
sufficient has been given to the surety. 


254. 

Decree for money. 


Every decree or order directing a party to pay money, as com- 
pensation or costs, or as the alternative to some 
other relief granted by the decree or order, or other- 
wise, may be enforced by the imprisonment of the judgment-debtor, or by 
the attachment and sale of his property in manner hereinafter provided, or 
by both. 


255. If the decree 

Decree for mesne profits 
or other matter, amount 
of which to be subsequent- 
ly ascertained. 


be for mesne profits or any other matter the amount 
of which in money is to be subsequently determined, 
the property of the judgment-debtor may, before the 
amount due from him under the decree has been 
ascertained, be attached as in the case of an ordinary 
decree for money. 


256. 


ate execution of decree for 
money not exceeding 

11s. T,ooo 


When a decree is passed for a sum of money only, and the amount 

^ ^ decreed does not exceed the sum of one thousand 

Power to direct immedi- i. u • j 

rupees, the Court may, when passing the decree, on 

the oral application of the decree-holder, order 

immediate execution thereof by the issue of a 

warrant directed either against the person of the judgment-debtor if he is 

•within the local limits of the jurisdiction of the Court, or against hia 

moveable property within the same limits. 

Modes of paying money 257. All money payable under a decree shall 
tinder decree. be paid as follows (namely) — 


(«) into the Court whose duty it is to execute the decree ; or 

(6) out of Court to the decree-holder ; or 

(f) otherwise as the Court which made the decree directs r 
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257A. Every agreemeDt to give time for the satisfaction of a judgment- 
debt shall be void unless it is made for considera- 
te debto^r'^^ Sanction of the Court which 

J °mcnt- ebtoi. passed the decree, and such Court deems the 

consideration to be under the circumstances reasonable. 

Every agreement for the satisfaction of a judgment-debt, which provides 
for the payment, directly or indirectly, of any sum 

the decree, shall be void unless it is made with 
the like sanction. 

Any sum paid in contravention of the provisions of this section shall be 
applied to the satisfaction of the judgment-debt; and the surplus, if any, 
shall be recoverable by the judgment-debtor. 

258. If any money payable under a decree is paid out of Court, 
or the decree is otherwise adjusted in whole or in 
part to the satisfaction of the decree-holder, or if 
any payment is made in pursuance of an agree- 
ment of the nature mentioned in section 257 A, the decree-holder shall 
certify such payment or adjustment to the Court whose duty it is to 
execute the decree. * 


Payment 

holder. 


to decree- 


The judgment-debtor also may inform the Court of such payment or 
adjustment, and apply to the Court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by the Court, why such payment or 
adjustment should not be recorded as certified ; and if, after due service 
of such notice, the decree-holder fails to appear on the day fixed, or having 
appeared fails to show cause why the payment or adjustment should not be 
recorded as certified, the Court shall record the same accordingly. 

Unless* such a payment or adjustment has been certified as aforesaid, 
it shall not be recognized as a payment or adjustment of the decree by 
any Court executing the decree. 


259. If the decree be for any specific moveable, or for any share in a 
specific moveable, or for the recovery of a wife, 
enforced by the seizure if practicable 
ot the moveable or share, and by the delivery theieof 
to the parfy to whom it has been adjudged, or to such person as he appoints 
to receive delivery on his behalf, or by the imprisonment of the judgment- 
debtor, nr by attaching his property or by both imprisonment and attach- 
ment if necessary. 

When any attachment under this section has remained in force for six 
months, if the judgment-debtor has not obeyed the decree and the decree- 
holder has applied to have the attached property sold, such property may be 
sold, and out of the proceeds the Court may award to the decree-holder, ia 
cases where any amount has been fixed under section 208, such amount, and, 
in other cases, such compensation, as it thinks fit, and shall pay the balance, 
if any, to the judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree and paid al 1 costa of exe 
cuting the same which he is bound to pay, or i^, at the endof six months- 
from the date of the attachment, no application to have the property sold 
has been made, or, if made, has been refused, the attachment shall cease to 
exist. 
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260. When the party against whom a decree for the specific perforra- 
Decree ior specific per- ance of a contract, or for restitution of conjugal 

formance or restitution of rights or for the performance of or abstention from 
conjugal rights. Q^her particular act, has been made, has had an 

opportunity of obeying the decree or injunction and has wilfully failed to 
obey it, the decree may be enforced by his imprisonment, or by the attach- 
ment of his property, or by both. 

When any attachment under this section has remained in force for 
one year, if the judgment-debtor has not obeyed the decree and the decree- 
holder has applied to have the attached property sold, the property may be 
sold ; and out of the proceeds the Court may award to the decree-holder sueh 
compensation as it thinks fit, and'may pay the balance, if any, to the judg- 
ment-debtor on his application. 

If the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or if, at the end of one year 
from the date of the attachment, no application to have the property sold 
has been made and granted, the attachment shall cease to exist. 

261. If the decree be for the execution of a conveyance, or for the 

^ ^ endorsement of a negotiable instrument, and the 

conveyances, or endorse- judgment-<lebtor neglects or refuses to comply with 
ment of negotiable instru- the decree, the decree-holder may prepare the 
draft of a conveyance or endorsement in accordance 
with the terms of the decree, and deliver the same to the Court. 

The Court shall thereupon cause the draft to be served on the judg- 
ment-debtor in manner hereinbefore provided for serving a summons, 
together with a notice in writing stating that his objections, if any, thereto 
shall be made within such time (mentioning it) as the Court fixes in 
this behalf. 


The decree-holder may also tender a duplicate of the draft to the 
Court for execution, upon the proper stamp-paper if a stamp is required 
by law. 

On proof of such service, the Court, or such officer as it appoints in this 
behalf, shall execute the duplicate so tendered, or may, *if necessary, alter 
the same, so as to bring it into accordance with the terms of the decree and 
execute the duplicate so altered : 

Provided that, if any party object to the draft so served as aforesaid, his 
. bjections shall, within the time so fixed, be stated in writing and argued 
before the Court, and the Court shall thereupon pass such order as it thinks 
fit, and execute, or alter and execute, the duplicate in accordance therewith. 

262. The execution of a conveyance, or the endorsement of a negotiable 
Form and effect of exe- instrument, by the Court under the last preceding 
cution of conveyance by section may be in the following form : “ (7. Z)., Judge 
CouTt. of the Court of (or as the case may be), for 

A, B., in a suit by B. F., against A, B.," or in such other form as the High 
Court may from time to time prescribe, and shall have "'the same effect as 
the execution of the conveyance or endorsement of the instrument by the 
party ordered to execute or endorse the same. 


263. 

Decree 

property. 


If . the decree be for the delivery of any immoveable property, 
possbssiou thereof shall be delivered over to the 
for immoveable party to whom it has been adjudged, or to such 
person as he appoints to receive delivery on bis^ 
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behalf, and, if.need be, by removing any person bound by the decree who 
refuses to vacate the property. 

2G4. If the decree be for the delivery of any immoveable property in 
__ ^ the occupancy of a tenant or other person entitled 

pr^Mt7when'"Tn''occu- occupy the same and not bound by the decree to 
paucy of tenant. relinquish such occupancy, the Court shall order de- 

livery to be made by affixing a copy of the warrant 
in some conspicuous place on the property, and proclaiming to the occupant 
by beat of drum, or in such other mode as is customary, at some convenient 
place, the substance of the decree in regard to the property : 

Provided that, if the occupant can be found, a notice in writing con- 
taining such substance shall be served upon him, and in such case no pro- 
clamation need be made. 

265. If the decree be for the partition or for the separate possession 

of a share of an undivided estate paying revenue to 
para\?on of sLre!^^^ Government, the partition of the estate or the 

separation of the share shall be made by the Collec- 
tor and according to the law, if any, for the time being in force for the 
partition, or the separate possession of shares, of such estates. 

F . — Of Attachment of Property. 

266. The following property is liable to attachment and sale in execu- 
Property liable to attach- tion of a decree (namely), lands, houses or other 

meut aud sale in execution buildings, goods, money, bank-notes, cheques, bills 
of decree. exchange, hundis, promissory-notes, Government- 

securities, bonds or other securities for money, debts, shares in the capital 
or joint stock of any railway, banking or other public Company or Corpor- 
ation, and, except as hereinafter mentioned, all other saleable property, 
moveable or immoveable, belonging to the judgment-debtor or over which, 
or the profits of which, he has a disposing power which he may exercise for 
his own benefit, and whether the same be held in the name of the judgment- 
debtor or by another person in trust for him or on his behalf : 

Provided that the following particulars shall .not be liable to such 
attachment or sale’ (namely) — 

(a ) the necessary wearing apparel and bedding’^ of the judgment-debtor, his wife 
and children ; 

(h) tools of artisans, and, where the judgment-debtor is an agriculturist, his 
implements of husbandry and such cattle and seed grain* as may in the opinion of 
the Court be necessary to enable him to earn his livelihood as such ; 

(c) the materials of houses and other buildings belonging to and occupied by 
agriculturists ; 

{d') books of account ; 

(e) mere rights to sue for damages ; 

{f) any right of personal service ; 

{g) stipends and gratuities allowed to military and civil pensioners of Govern- 
ment, and political pensions ; 

(hY salary of a public officer or of any servant of a Railway Company or 
local authority to the extent of — 

(i) the whole of the salary where the salary does not exceed twenty nipees 
monthly ; 
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(ii) twenty rupees monthly where the salary exceeds twenty rujgees and does not 
exceed forty rupees monthly ; and 

one moiety of the salary in any other case. 

(i) the pay and allowances of persons to whom the Native Articles of War 
apply ; 

(j ) the wages of labourers and domestic servants ; 

{k) an expectancy of succession by survivorship or other merely contingent or 
possible right or interest ; 

(J) a right to future maintenance. 

(jn)^ any allowance declared by any law passed under the Indian Councils 
1861, by a Governor or a Lieutenant-G overnor in Council to be exempt from liability 
to attachment or sale in execution of a decree ; 

(w)* where the judgment-debtor is a person liable for the payment of land-re venue, 
any moveable property which under any law applicable to him is exempt from sale 
for the recovery of an arrear of such revenue. 

Ex'planation , — The particulars mentioned in clauses (^), (A), (?), (f)^ and (m)^ 
a re exempt from attachment or sale whether before or after they are actually payable : 

Provided also that nothing in this section shall be deemed 

(o) to exempt the materials of houses and other buildings from attachment or 
sale in execution of decrees for rent, or 

(})) to affect the Army Act, 1881, or any similar law for the time being in force. 

207. The Court may, of its own motion or on the application of the 
Power to summon and decree-holder, summon any person whom it thinks 
examine persons as to pi 0 - necessary, and examine him in respect to any pro- 
perty liable to be seized, perty liable to be seized m satibfaction of the 
decree, and may require the person summoned to produce any document in 
his possessiou or power relating to such property, and, before issuing the 
surniuoua of ats own motion, shall declare the person on whose behalf the 
summons is so issued, 

268, In the case (a) a debt not secured by a negotiable instrument, 
, , . , ,, (6) a share in the capital of any public Company 

share and other pioperty OF Corp()ra.tion, (c) Other movehble property nut m 
not iu possession of the possession of the judgment-debtor, except pro- 
judgment- debtoi. perty deposited in, or in the custody of, any Court, 

the attachment shall be made by a written order prohibiting, 

(a) in the case of the debt, the creditoi from recovering the debt and the 
debtor from making payment thereof until the further order of the Court ; 

(*6) iu the case of the share, the person in whose name the share may bo 
standing, from transferring the same or receiving any dividend thereon ; 

(c) in the case of the other moveable property except as aforesaid, the 
person in posspssion of the same from giving it over to the judgment-debtor 

A copy of such order shall be fixed up in some conspicuous part of the 
couri-hou&e, and another copy of the same shall be sent, in the case of the 
debt, to the debtor, in the case of the share, to th& proper officer of the 
Company oi Corpoiation, and m the case of the other moveable property 
(^except as aforesaid), to the person in possession of the same. 

A debtor prohibited under clause (a) of this section may pay the amount 
of his debt into Com t, aud such payment shall discharge him as effectually 
as payment to the paity entitled to receive the same. 
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In the caai^of the sdary of a public officer or the servant of a Railway 
Company, the attachment shall be. made by a written order requiring the 
officer whose duty it is to disburse the salary to withhold every month such 
portion as the Court may direct, until the farther orders of the Oour^ 

A copy of every such order shall bo fixed up in a conspicuous part of 
the courii-house and shall be served on the officer so required. 

Every such officer may from time to time pay into Court any portion so 
withheld, and such payment shall discharge the Government or the Railway 
Company, as the case may be, as effectually as payment to the judj^ment- 
debtor. 


269. If the property be moveable property in the possession of the 
Attachment of move- judgment-debtor, other than the property mentioned 
able property in possession in the first proviso to section 266, the attachment 
of judgment-debtor. made by actual seizure, and the attaching 

officer shall keep the property in his own custody or in the custody of one of 
his subordinates, and shall be responsible for the due custody thereof: 

Provided that when the property seized is subject to speedy and natural 
Proviso. decay, or when the expense of keeping it in custody 

will exceed its value, the proper officer may sell it 
at once. 


The Local Government may from time to time make rules for the 
Povsscr to make rules for maintenance and custody, while undsr attachment, 
maintenance of att§,ched of live-stock and other moveable property, and the 
live-stock. officer attaching property under this section shall, 

notwithstanding the provisions of the former part of this section, act in 
accordance with such rules. 


Attachment of negotiable 
instruments. 


Seizure 

building. 


of property in 


270. If the property be a negotiable instrument not deposited in a 
Court, nor in the custody of a public officer, the 
attachment shall be made by actual seizure, and 
the instrument shall be brought into court and held 

subject to the further orders of the Court. ^ 

271. No person executing any process under this Code directing or 
authorizing seizure of moveable property shall enter 
any dwelling-house after sunset and before sunrise, 
or shall break open any outer door of a dwelling- 

house. But, when any such person has duly gained access to any dwelling- 
house, he may unfasten and open the door of any room in which he has 
reason to believe any such property to be : 

Provided that, if the room be in the actual occupancy of a woman, 
who according to the c\iStoms of the country does 
not appear in public, the person executing the 
process shall give notice to her that she is at liberty 
to withdraw ; and after allowing a * reasonable time for such woman to 
withdraw, and giving* her every reasonable facility for withdrawing, he may 
enter such room for Che purpose of seizing the property, using at the same^ 
time every precaution, consistent with these provisions, to prevent its 
clandestine" removal. 

272. If the property be deposited in, or be in the custody of, any Court 
" Attachment of property or public officer, the aitacbment shall be made by a 

* ’ ■ ‘ ' * notice to such Court or officer, requesting that such 


Seizure 

zan^nds. 


of property in 


deposited in Court or with 
Government officer. 


property, and any interest or dividend* bceoming 
118 



m THE CODE OF CIVIL PEOCEDURE. [Agt XIV. 


payable thereon, may be held subject to the further orders of the Court from 
ivhich the notice issues : 

Provided that, if such property is deposited in, or is in the custody of, a. 
Proviso Court, any question of title or priority arising be- 

* tween the decree-holder and any other person, not 

being the judgment-debtor, claiming to be interested in such property by vir- 
tue of any assignment, attachment or otherwise, shall be determined by such 
Court. ^ . 

273. If the property be a decree for money passed the Court which 
Attachment of decree passed the decree sought to be executed, the 

for money. attachment shall be made by an order of the Court 

directing the proceeds of the former decree to be applied in satisfaction of the 
lattey decree. 

If the property be a decree for money passed by any other Court, the attachment 
shall be made by a notice in writing to such Court under the hand of the Judge of 
the Court which passed the decree sought to he executed, requesting the former Court 
to stay the execution of its decree until such notice is cancelled by the Court from 
which it was sent. The Court receiving such notice shall stay execution accordingly, 
unless and until 

(a) the Court which passed the decree sought to be executed cancels the notice, 
er 

(b) the holder of the decree sought to be executed applies to the Court receiving 
such notice to execute its own decree. 


On receiving such application, the Court shall proceed to execute the decree and 
apply the proceeds in satisfaction of the decree sought to be executed. 

In the case of all other decrees the attachment shall be made by a notice 
Attachment of other in writing, under the hand of the Judge of the Court 
which passed the decree sought to be executed, to the 
holder of the decree sought to be attached, prohibiting him from transferring 
or charging the same in any way ; and, when snch decree has been passed by 
any otl^r Ot urt, also by. sending to such Court a like notice in writing to 
abstain from executing the decree sought to be attached .until such notice is 
cancelled by the Court from which it was sent. Every Court receiving such 
notice shall give effect to the same until it is so cancelled. 


'Decree holders to give 
information. 


The holder of any decree attached under this sec- 
tion shall be bound to give the Court executing the 
same such information and aid 'as may reasonably 
be required. 


274. If the property be immoveable, the attachment shall be made by 
Attachment of immove- a® order prohibiting the Judgment-debtor from 
able property. transferring or charging the property in any way, 

and all persons from receiving the* same from hiin by purchase, gift or 
otherwise. 

• 

The order shall be proclaimed at some place on or adjacent to such pro- 
perty by beat of drum or other customary 'mode, and a copy ef the order 
shall be fixed up in a conspicuous part of the property and of the 
Court-house. ^ 

When the property is land paying revenue to Government, a copy of 
order shall |lso be fixed up in the office of the Collector of the District 
ik which the l^d is situate. 



1882 .] 


THE CODE OF CIVIL PKOCEDURE. 


999 


tachment 

property. 


of, attached 


275. If the amount decreed with costs and all charges and expenses 

• resulting from the attachment of any property be 

paid into Court, or if of b* 

tion of decree. Otherwise made through the Oourfc, or it the decree 

is set aside or reversed, an order shall be issued, on 
the application of any person iucerested in the property, for the withdrawal 
of the attachment. 

276. When an attachment has been made by actual seizvire or by 

written order duly intimated and made known inr 
Private alienation of pro- manner aforesaid, any private alienation of the pro- 
be void. perty afctacl'.ed, whether by sale, gift, mortgage or 

otherwise, and any payment of the debt or dividend, 
or a delivery of the share, to the judgment-debtor during the continuance of 
the attaehment, shall be void as against all claims entorceable under the 
attachment. 

277. If tile property attached is coin or currency-notes, the Court may, 
Court may dircctcoinor any time during the C()iitiiiuance of the attach- 

currcncy-notes atuchcJ to ment, direct that such coin or no^’es, or a* part there- 
by paid to party enntieJ. of sufficient to satisfy the decree, be paid o^er to 
the party entitled under the decree to receive the same. 

278. If any claim be preferr<^d to, or anv objection be made to the 
Investigation of clai.ns attachment of, any property attached in execution or 

to, and objections to at- a decree, on the groun<l that such pronerty is not 
liable to such attachment, the Court shall proceed to 
investigate the claim or objeciion with the like pow- 
er as regards the examination of the claimant or objector, and in all other 
respects, as if he was a party to the suit : 

Provided that no such investigation be made where the Court con- 

siders that the claim or objection was designedly or unnecessarily delayed. 

If tlie property to which the claim or objection anplies has been adver- 
Postponement of sale. sale the Court ordering the sale may post- 

pone it pending the investigation of the claim or 
objection. 

279. The claimant or objector must adduce evidence to show that at 
Kvidonce to bo adduced tlie date of the attachment he had some interest in,, 

or was possessed of, the property attached. 

If upon the said investigation the Court is satisfied that, for the^ 
reason stated in the claim or objection, such property^ 
was not', when attached, in the possession of the judg— 
ment-rdebtor or of some person in trnst for him, or 
in the occupancy of a tenant or other person paying rent to him, or that', be- 
ing in the possession of the judgment-debtor at such time, it was so in his 
possession, not on his own account or as his owm property, hnt on account of 
or in trust for some other person, or partly on his own account and partly on 
account of some other person, the Court shall pass an order for releasing the 
property, wholly or k) such extent as it thinks fit, from attachment. 

281. If the Court is satisfied that the property was, at the time it was 
Disallowance of claim attached, in possession of the judgment-debtor as his 
to release of property at- own property and not on account of any other person, 

^ or was in the possession of some other person in 

trust for him, or in the occupancy of a tenant or other person paying rent ta. 
Mm, the Court shall disallow the claim. 


by claimant. 
280 . 


Rele-ise of property from 
attachment. 
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•itaohed to be fcDl'i and 
proceeds to be paid to per- 
son entitled. 


2M. If Gourt i» satisfied that the property is subject to a mortgage? 
Continuance of attach- favour of some person not* in possession, 

ix>entNu^eet to claim of and thinks fit to continue the attachment, it may do 
ineumbrancer. subject to such mortgage or lien. , 

283. The party against whom an order nnder section 280, 281 or 28^ 
8avin» of suits to estab- passed may institute a suit to establish the right 

lish right to attached pro- which he claims to the property in dispute, but, sub- 
ject t;a the result of such suit, if any, the order shaU 
be conclusive. 

284. Any Court may order that arty property which has been attached » 

Power ta order property portion thereof as may seem necessary to 

satisfy the decree, shall be sold, and that the pro- 
ceeds of such sale, or a sufficient portion thereof, 
shall be paid to the party entitled under the decree 
to receive th^ same.. 

285. Where propter ry net in the custody of any Court has been 
Property attached in attached in execution of decrees of more Courts 

execution^ of decrees of than one; the Court which shall receive or realize 
several Courts. sijch property and shall determine any claim there- 

to and a!iy objection to the afcrachment thereof, shall be the Court of highest 
grade, or, where there is no difference in grade between such Courts, the 
Court under whose decree the property, was first attached. 

G. — Of Sale and Delivery of Property. 

(a) General Rules. 

286. Sales in execution of decrees shall be conducted by an officer 

of the Court or by any other person whom the 
•d^and^how mad^ Court may appoint, and, except as provided in section 

2^6, shall be made by public auction in manner 
hereinafter mentioned. 

287. When any property is ordered to be sold by public auction in 
execution of a decree, the Gourt shall cause a pro- 
clamation of the intended sale to* be made in tho 
language of such Court. Such proclamation shall 

state the time and place of sale, and shall specify as fairly and accurately 
as possible- 


proclamation of 
Iby public auction. 


sales " 


fal the property to be sold j 

p- ■ 


the revenue assessed upon the estate or part of the estate, when the* 
property to be sold is an interest in an estate or a part of an estate paying revenue 
to Government ; 

any incumbrance to which the property is liable ; 
the amount for the recovery of which the sale is ordered ; and 
every other thing which the Court considers material for the purchaser tO' 
know” in order to judge of the nature and value of the property. 

For the purpose of ascertaining the matters so to be specified, the Court may 
summon any person whom it thinks necessary, and examfhe him in respect te 
any such matters, and require him to produce any document in his possessien or 
f power relating thereto. 

The High Court shall, as soon as may be after this Code comee inter 
force, make rules for the guidance of the Courts in 
Ealw to be made by exercise of their duties uude*r this section. Tbe 
High Court xaay from time to time alter any rulea 
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30 made. All. such rules shall be published in the local official Gazette and 
shall thereupon have the force of law. As regards his own @ourt and the 
Court of Sihall Causes at Rangoon, the Recorder of Rangoon shall be deem- 
ed to be a “High Court” within the meaning- of this paragraph. 

Nothing in this section shall .apply to cases in which the execution of 
the decree has been transferred to the Collector. 


288. No Judge or other public officer shall be answerable for any 

. - e r j c error, misstatement or omission in any proclamation 

Indemnity of Judges, te. same bean com- 

mitted or made dishonestly, . 

289. The proclamation shall be made, in manner prescribed by section 


274, on .the spot where the property is attached, and 
a copy thereof shall then be fixed up in the court- 
house and, in the case of land paying revenue to 
Government, also in the Collector’s office. 


Mode of making procla 
mation. 


If the Court so direct, such proclamation shall also be published in 
the local official Gazette and in some local newspaper, and the costs of such 
publication shall be deemed to be costs of the sale, • 


290. Except in the case of property mentioned in the proviso to sec- 

Time of sale 26^, no sale under this chapter shall, without the 

consent in writing of the judgment-debtor, tak6 
place until after the expiration of at least thirty days in the case of im- 
moveable property, and of at least fifteen days in the case of moveable 
property, calculated from the date on which the copy of the proclamation 
has been fixed up in the court-house of the Judge ordering the sale. 

291. The Court may in its discretion adjourn any sale under this 

Power to adjourn sale. chapter (other than a sale by the Collector) to a 
specified day and hour, and the officer conducting 
any such sale may in his discretion adjourn the sale, recording his reasons 
for such adjournment: Provided that when the sale is made in, or within , 
the precincts of, the court-house, no such adjourijment shall be made 
without the leave ’of the Court. Whenever a sale is adjourned under this 
section for a longer period than seven days, a fresh proclamation under 
Stonpage of sale on ten- section 289 shall be made, unless the judgment- 
der of debt and costs, or debtor consents to waive it. Every such sale shall 
on proof of payment. stopped if, before the lot is knocked down, th, 

debt and costs (including the costs of the sale) are tendered to such officere 
or proof is given to his satisfaction that the amount of such debt aftui 
costs has been paid into the Court that ordered the sale. 


292. No officer havi- g any duty to perform in connection with any 
Officers concerned in 8^^® under this chapter shall either directly or in- 

execntion-sales not to bid directly bid for, acquire or attempt to acquire, any 
for or bj property sold. interest in any^property sold at such sale. 

293. The deficiency of price (if any) which may happen on a re-sale 
Defaulting purchaser undec this Code by reason of the purchaser’s default, 

answerable for loss by re- and all expenses attending such re-s^ale, shall be 
- certified to the Court by the officer holding the sale, 
and shall, at the instance of either the judgment-creditor or the judgn 
ment-debtor, be recoverable from the defaultwr under the rules contained /u 
this chapter for the execution of a deeree for money. 
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l^ccrcc'hoidcr not to bid 294!. JSTo liol(i6r of docro© ID 6X6Cution of which 
for or buy property with- property is sold shall, without the Express permis- 
out permission. Court, bid for or purchase the pro- 

perty. 

When a decree-holder purchases with such permission, the purchase- 
It decree-holder pur- money and the amount due on the decree may, if he 
chase, amount of decree so desires, be set-off against one another, and the 
may be taken as payment. Court executing the decree shall enter up satisfaction 
of the decree in whole or in part accordingly. 

When a decree-holder purchases, hy himself or through another person, 
without such permission, the Court may, if it thinks fit, on the application of 
the judgment-debtor or any other person interested in the sale, by order set 
aside the sale ; and the costs of such application and order, and any deficiency 
of price which may hai>r)en on the resale, and all expenses attending it, shall 
be paid by the decree-holder. 

295. Whenever assets are realized by sale or otherwise in execution of 
Proceeds of executien- ^ decree, and more persons than one have, prior to 
sale to be divided ratcably ‘the realization, applied to the Court by which such 
among decree-bolders. assets are held for execution of decrees for money 

against the same judgment-debtor, and have not obtained satisfaction thereof, 
the assets, after deducting the costs of the realization, shall be divided rate- 
ably among all such persons : 

Provided as follows : — 


^ Proviso where property W when any property is sold subject to a mort- 
is sold subject to mort- gage or charge, the mortgagee or incumbrancer shall 
not as such be entitled to share in any surplus arising 
from such sale : 

(h) when any property liable to be sold in execution of a decree is sub- 
ject to a mortgage or charge, the Court may, with the assent of the mortgagee 
or incumbrancer, order that the property be sold free from the mortgage or 
charge, giving to the nlortgagee or incumbrancer the same, right against the 
proceeds of the sale as he had against the property sold : 

(c) when immoveable property is sold in execution oF a decree ordering 
" Proviso discharge of an incumbrance, thereon, 

the proceeds of sale shall be applied- 

first,, in defraying the expenses of the sale; 

secondly, in discharging the interest and principal-moneys due on the 
incumbrance : 


thirdly, in discharging the interest and principal-money due on subse- 
quent incumbrances (if any^; and 

« 

fourthly, rateably among the holders of decrees for money against the 
judgment-debtor, who have, prior to the sale of the said property, applied to* 
the Court which made the decree ordering such sale for execution of such 
decrees and have not obtained satisfaction thereof. 


If all or adjr ef such assets be paid to a person not entitled to receive 
same, any person so entitled may sue such person to compel him to re- 
tlio {issets. 
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Nothing in this section affects anj’ right of the Government, 

(b) Rules as to Moveable Property. 

296. If the property to be sold be a negotiable instrument or a share ia 
Rules 'as to negotiable any public Company or Corporation, the Court may, 

instruments and skares in instead of directing the sale to be made by public 
public Companies. auction, authorize the sale of such instrument or 

share through a broker at the market-rate of the day. 

297. In the case of other moveable property, the price of each lot shall 

be paid for at the time of sale, or as soon after as 
mfveabu'propeHy sold! the officer holding the sale directs, and, in default 

of payment, the property shall forthwith be again 
put up and sold. 

On payment of the purcliase-money, the officer holding the sale shall 
grant a receipt for the same, and the sale snail become absohuo. 

298. No irregularity in publishing or conducting the sale of moveable 
Irregularity not to Property shall vitiate the sale ; but any person sus-- 

vituite sale of moveable taining any injury by reasou of such irregularity at 
property, but any person the hand of any other person may institute a suit 
iijjuied may sue. against him for compensation, or (if such other 

person be the purchaser j for the recovery of th« specific paoperty and for 
compensation in default of such recovery. 

, 299. When the property sold is a negotiable in- 

pr?pertyTotnaUy Teketf'® strument or other moveable property of which ac- 

tual stdzuie has been made, the property shall be 
delivered to the purchaser.. 

300. When the property sold is any n\oveable property to which the 
Delivery of moveable judgment-debtor is entitled subject to the possession 

property to which judg- of Some other person, the delivery ' thereof to the 
ment-debtor entitled sub- purchaser shall be ma'de by, giving notice to the 
jeetto lien. • person in possession prohibiting him from deliver’ng 

possession of the property to any person except the purchaser. 

301. When the property sold is a debt not secured by a negotiable in- 
Delivery of debts and stiuuient, or is a share in any public Company, the 

of shares in public Com- delivery thereof shall be made by a written order of 
' the Court prohibiting the creditor from receiving 
the debt or any interest thereon, and the debtor from making payment there- 
of to any person except the purchaser, or prohibiting the person in whose 
name the share may be standing from making any transfer of the share to 
any person except the purchaser, or receiving payment of any dividend or in- 
terest thereon, and the manager, secretary or other proper officer of the Com- 
pany from permitting any such transfer or making any such payment to any 
person except the pifrchaser. 

302. If the endorsement or conveyance of the party in whose name a 

negotiable instiument or a share in any public' 
inswumeftsaLshTer ® Compauy is Standing is required to transfer such 

instrument or share, the Judge may endorse the in- 
strument or the certificate of the share, or may execute such other documeut 
as may be necessar}. 



Ui 


THE CODE ©F CIVIL PROCEDURE. 


[Act XIV» 


The endorsement or execution shall be in the following form or to the 
like effect: — A, B., by G. D., Judge of the Court of (or aa the case may 6e); 
in a suit by E, F, against A. 

Until the transfer of suck instrument or share, the Court may, by order, 
appoint some person to receive any interest or dividend due thereon, and to 
sign a receipt for the same ;*and any endorsement made, or document exe- 
cuted, or receipt signed, as aforesaid, shall be as valid and effectual for all 
purposes as if the same had been made or executed or signed by the party 
himself. 


303. In the case of any moveable property not hereinbefore provided 
for, the Court may make an order vesting such pro- 
.flthl^propOT”. “*** purchaser or as he may direct ; and 

such property shall vest accordingly. 


. (c) Rides as to Immoveable Property 


What Com ts may 
Bales ef land. 


order 


304. Sales of immovejble property in execution 
of a decree may be ordered by any Court other 
than a Court of Small Causes. 


305. When an order for the sale of immoveable property has been 
Postponement «f sale of if the judgment-debtor can satisfy the Court 

land to enable defendant that there is reason to believe that the amount of 
to raise amount of decree, decree may be raised by mortgage or lease or 

private sale of such property, or some part thereof, or of any othef immove- 
able property of the judgment-debtor, the Court may on his application post- 
pone the sale of property comprised in the order for sale, for such period as 
il thinks proper to enable him to raise the amount. 

In smch case the Court shall grant a certificate to the judgment-debtor 
authorizing him, within a period to be mentioned 
judgment- ^jj^^ein, and notwithstanding anything contained in 
section 276, to make the proposed mortgage, lease 
or sale : provided that all moneys payable under such mortgage, lease or sale 
shall be paid into court and not to the judgment-debtor: 

Provided also that no mortgage, lease or sale under this section shall 
become absolute until it has been confirmed by the Court. 

30fi. On every safe of immoveable property under this chapter, the 
person declared to be the purchaser shall pay imme- 
Deposit by purchaser of (Jiat el y after such declaration a deposit of twenty- 
five per centum on the amount of his purchase- 
n\oney to the officer conducting the sale, and, in default of such deposit, the 
property shall forthwith be put up again and sold. 

307. The full amount of purchase-money shall be paid by the purchaser 

before the Court closes on the fifteenth day after the 
Time for payment in property, exclusive of such day, or, if the 

fifteenth day be a Sunday or otfier holiday, then on 
the first office-day after the fifteenth day. 

308. In default of payment within the period mentioned in the last 

preceding section, the deposit, after defraying the ex- 
default of p^,,ses of the sale, shall be forfeited to Government, 
and the property shall be re-sold, and the defaulting 
purchaser shall forfeit all claim io the property or to any part of the sum for 
which it may subsequently be sold. 


full. 
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309. Every re-sale of immoveable property, in default of payment of the 

.... , , purchase-money within the period allowed for such 

in^oyeSKtopertT^* payment, shall be made after the issue of a fresh noti- 
fication ia the manner and for the period herein- 
before prescribed for the sale. 

310. When the property sold in execution of a decree is a share of 
Co-sharer of share of un- undivided immoveable property, and two or more 

divided estate sold in exe- persons, of whom one is a co-sharer respectively ad- 
preference yance the same sum at any bidding at such sale, such 
^ bidding shall be deemed to be the bidding of the 

co-sharer. 

SIO A. ^ Any person whose immoveable property has been sold under 
this Chapter may at any time within thirty days from the date of sale apply 
to have the sale set aside on bis depositing in Court : — 

(a) for payment to the purchaser, a sum equal to five per centum of the 
purchase-money, and 

(&) for payment to the decree-holder, the amount specified in the 
proclamation of sale as that for the recovery of which the sale was ordered, 
less any amount which may, since the date of such proclamation of sale, 
have been received by the decree-holder. 

If such deposit is made within the thirty days, the Court shall pass an 
order setting aside the sale : 

Provided that, if a person applies under the next following section to ^ 
set aside the sale of his immoveable property, he shall not be entitled to 
make an application under this section. Nothing in this section contained 
shall be construed to relieve the judgment-debtor from any liability he may 
be under in respect of costs and interests not covered by the proclamation 
of sale. 

311. The decree-holder, or any person whose immoveable property has 

Application to set aside sold under this chapter, may apply to the Court 

Mleof land on ground of to set aside the sale on the ground of a material 
irregularity, irregularity in publishing or conducting it ; 

but no sale shall de set aside on the ground of irregularity unless the 
applicant proves to the satisfaction of the Court that he has sustained sub- 
stantial injury by reason of such irregularity, 

312. If no such application as is mentioned in the last preceding 

section be made, or if such application be made and 
Effect of objection being objection be disallowed, the Court shall pass an 
dwaUowed and confijjning the sale as regards the parties to 

the suit and the purchaser. 

If such application be made, and if the objection be allowed, the Court 

. ^ . „ . shall pass an order setting aside the sale, 

ol its being allowed, ^ ° 

No suit to set aside, on the ground of sncblirregnlarity, an order passed 
under this section shall ^ brought by the party against whom such order has 
lieen made. 

313. The purchaser at any such sale may apply to the Court to set 
Appliefttip" to set aside aside the sale, on the ground that the person whose 

saleongroa^of jadgement property purported to be Sold bad no saleable inter- 
** **** * f®*' Court may make such order as 

it thinks fit: provided that no order to aside a 


Act V of 1894, 
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Mile shall be wade, nnleBS the judgmeot-debtor and the decree-holder have 
bod ooportunity of being heard against such order. 

814. No sale of imtnoveable property in execution of a decree shall 

Conflrmatioiiof sale. ' absolute until it has been confirmed by the 

Court. 

3L5. When a sale of imnioveable prooerty is set aside under section 
If sale Mt aside, price to glQ A, 512 or 313. 
be retarned to purchaser. 


nr when it is found that the judgment-debtor had no saleable interest 
in the property which purported to be sold and the purchaser is for that 
reason deprived of it 

the parchaser shall be entitled to receive back, his purche-money 
(wtih or without interest as the Court may direct) from any person to whom 
the purchase-money has been paid. 

The repayment of the said purchase-money and of the interest (if any) 
allowed by the Court may be enforced against such person under the rules 
provided by this Code for the execution of a decree for money. 

316. When a sale of immoveable property has became absolute in 

manner aforesaid, the Court shall grant a cettificate 

SOU who at the time of sale is declared to be the 
purchaser. Such certificate shall bear the date of the confirmation of the 
sale ; and, so far as regards the parties to the suit and persons claiming 
through or under them, the title to the property sold shall vest in the pur- 
chaser from the date of such certificate and not before : provided that the 
decree under which the sale took place was still subsisting at that date. 

317. No suit shall be maintained against the certified purchaser on the 

ground that the purchase was made on behalf of any 
chMK ®***®'f person, or on behalf of some one tbrongh whom 

sacb other person claims. 

Nothing in this sectioa shall bar a suit to obtain a declaration that the 
name of the certified purchaser was inserted in the certificate fraudulently or 
without the consent of the real purchaser. 

318. When the property sold is in the occupancy of the judgment- 
nelircry of immoveable detor or of some person on his behalf, or of some 

property in ooonpancy of person claiming under a title created by the judg- 
judgment-debtor. meat-debtor subsequently to the attachment of such 

property, and a certificate in respect thereof has been granted under section 
316, the Court shall, on application by the purchaser, order delivery to be 
made by putting the parchaser or any person whom he may appoint to receive 
delivery on his behalf in possession of the property, and, if ne^ be, by remov- 
ing any person who refuses to vacate the same. 

819. When the property sold is in the occupancy of a tenant or other 
Deliyery of immoveable person entitled to occupy the same, and a certificate 
property in oocupancy of in respect thereof has been grwted under section 
316, the Court shall order delivery thereof to be 
made by affixing a copy of the certificate of sale in some conspicuous place 
ou the property, and proclaiming to the occupant by beat of drum or in such 
other m ide as may be customary, at some convenient place, that the interest 
of the judgement-debtor has been transferred to the purchase]^ 
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320 . The Local QoverDiuent may, with the sanction of the Governor 
General in Council, declare, by notification in the 

•..‘iaSCS'o^ “y 

tor execution of certain of decrees in cases in which a Court has oraered 
decree. immoveable property to be sold, or the execu- 

tion of any particular kind of such decrees, or the execution of decreesor^r- 

iog the sale of any particular kind of. or interest in immoveable 

shfll bo transferred to the Collector, and rescind modify any aucli 
declaration. 

The Local Government may also, notwithstanding anything hereinbef^ 
n * i». contained from time to time prescribe rules for the 

« exwu- transmission of the decree from the Court to the 

tion and re-trasmission of Collector, and for regnlatig the procedure ' of the 
decrees. Collector and his subordinates in executing the 

same, and for retransmitting the decree from the Collector to the Court. 

Rules* under this section may confer upon the Collector or any gazette 
dinate of the Collector all or any of the powers which the Court might «erciso in the 
execution of the decree if the execution thereo f had not been transferred to the 

• Act Vll of 1888. 
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Collector, including the powers of the Court funder sections 294 and 312, and may- 
pro vide for ordei*s passed by the Collector or any gazetted subordinate of the Collec- 
tor, or orders passed on appeal with respect to such orders, being subject to appeal 
to and revision by superior Revenue-authorities as nearly as may be as the orders 
passed by|the Court, or orders passed on appeal with respect to such orders, w^uld be 
subject to appeal to and revision by appellate or revisional Courts under this Code 
or other law for the time being in force if the decree had not been transferred to the 
Collector. 


A power conferred by; the]"rules upon the Collector or any gazetted subordinate 
of the Collector, or upon any appellate* or revisional authority, shall not be exercise- 
able by the Court or by any Court in exercise of any appellate or revisional jurisdic- 
tion which it has with respect to decrees or orders of the Court. 


In executing a decree transferred toj the Collector under this section, the 
Collector and his subordinates shall be deemed to be acting judicially withiiV' 
the moaning of Act No. XVIII of 1850 (an Act for the ■protection of Judicial 
Officers) . 


Power of Collector when 
t^xecution of decree is so 
transferied. 


321. When the execution of a decree has been so 
transferred, the Collector may — 


(rt) proceed as the Court would proceed under section 305 ; or 

(b) raise the amount of the decree by lotting in perpetuity, or for a term,., 
on payment of a pw mium, or by mortgaging, the whole or any part of the 
})rcperty ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof as may be 
necessary. 


322. When the execution of a decree, not being a decree ordering the 
Procedure of Collector immoveable property in pursuance of a con- 

when execution of decree tract Specifically affecting the same, but being a de- 
so transferred. qyqq money in satisfaction of which the Court 

has ordered the sale of immoveable property, has been so transferred, the 
Collector, if, after such enquiry as he thinks necessary, he has reason to 
believe that all the liabilities of the judgment-debtor can be discharged with- 
out a sale of the .whole of his available immoveable •property, may proceed 
as hereinafter provided. 

Notice to be pfiven to . 

decree-holders and to per- 322A. In the case mentioned in section 322, the 

sons having claims on Collector shall publish a notice calling upon — 
property. 

(a) every person holding a decree for money against the judgment-debtor capa- 
ble of execution by sale of his immoveable jiroperty, and which such decree-lioldei- 
dosires to have so executed, and every holder of a decree for money in execution of 
Avliich proceedings for the sale of such property are pending, to produae before the 
C\)llector a copy of the decree, and a certificate from the Court which passed or is 
executing the same, declaring the amount recoverable thereunder ; 

(b) every person having any claim on the said property, to submit to the Collec- 
tor a statement of such claim, and to produce the documents, if any, by which it is 
evidenced. 


Such notice shall be in the language of the district, and shall allow a period of 
sixty days from the date of its publication for compliance therewith. It shall b& 
j)ublished by being posted in the court-house of the Court which made the original 
order under section 804, and at such other places (if any) as the Collector thinks fit. 
Where the address of any such decree-holder or claimant is known, a copy of the 
notice shall be sent to him by pest or otherwise. 
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322B. Upon the expiration of the said period the Collector shall 
ikmount of tnone tic *ippohit a day for hearing any fepresentafiona 
creeTto be ascOTt^nedfaiid which the judgment-debtor and the decree-holders 
immoveable property avaU- or claimants (if any) may desire to make, and for 
able for their satisfaction. holding such enquiry as he may deem necessary for 

informing himself as to the nature and extent of such decrees and claims 
and of the judgment-debtor s immoveable property, and may from time to 
time adjourn such hearing and enquiry. 

If there be no dispute as to the fact or extent of the liability of the 
judgment-debtor to any of the decrees or claims of which the Collector is 
informed, or as to the relative priorities of such decrees or claims, or as to the 
liability of any such property for the satisfaction ()f such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to be recoviTed 
for the discharge of such decrees, the order in which such di^crees and claims 
are to be satisfied, and the immoveable property available for that purpose. 

If any such dispute arises, the Collector shall refer the same, with a 
statement thereof and tiis own opinion thereon, to the Court which made the 
original order under section 804, and shall, pending the reference, stay pro- 
ceedings relating to the subject thereof. The Court shall dispose of the 
dispute if the matter thereof be within its jurisdiction, or transmit tfie case 
to a competent Court for disposal, and the final decision shall be communi- 
cated to the Collector, The Collector shall then draw up a statement as 
above provided in accordance with such decision, 

S22C. The Collector may, instead of himself issuing the notices and 
When Districr Court holding the enquiry required by sections 822A and 
may issue notices and hold 322B, draw up a Statement S[)ecifying the circinu'^- 
inquiry. tances, of the judgiiient-dehtor and of his immove- 

able property so far as they are known to the Collector or a[)pear in the 
records of his office, and forward ^ uch statement to the Distiict Court; and 
such Court shall thereupon issue the uotices, iiold the en(|uiry and draw u[j 
tlie statement r.quired by sections 322 A and S22B, and transmit such 
statement t*o the Collector. 

Effect of decision of 322D. The dcci.^ion by the Cpurt of any dispute 
Court as to dispute arising: arising under section 822B or section 322C shall, as 
under section 322B or 322C. between the parties thereto, have the force of, and 
be appealable as, a decree. 

323. Whenever the amount to be recovered and the property available 
Scheme for liquidation of have been determined as provided in section 322B 
money-decrees. or 3220, the Collector may — 

(1) if it appears that the amount cannot be recovered without the sale of tlie 
whole cf the property available, jiroceed to sell such property ; or if it appears that 
the amount with interest (if any) in accordance with the decree, and, when not de-^ 
creed, wdtli interest (if any) at such rate as he thinks reasonable, may be recovered 
without such sale, 

(2) raise such amount and interest (notwithstanding any order under section 
304), 

(a) by letting in perpetuity or for a term, on payment of a premium, the whole 
or any part of the said property ; or 

(6 J by mortgaging the whole or any part of such property ; or 

(c) by selling part of such property ; or 

(d) by letting on farm, or managing by himself or another, the whole or any part 
of such property for any term not exceeding twenty years from the date of the order 
qI sale V or 
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(e) partly by one of such inodes, and partly by another or others of such modes. 

(3^ For the ’purpose of managing under this section the whole or any part of such 
property, the Collector may exercise all the powers of its owner. 

( 4) For the purpose of improving the saleable value of the property available or 
any part thereof, or rendering it more suitable for letting or managing, or for preserv- 
ing the j)roperty from sale in satisfaction of an incumbrance, the Collector may dis- 
charge the claim of any incumbrancer which has become payable, or compound the 
claim of any incumbrancer whether it has become payable or not, and, for the purpose 
of jirovidiiig funds to effect such discharge or composition, may mortgage, let or sell 
any portion of the property which he deems sufficient. If any dispute arises as to the 
amount duo on any incumbrance with which the Collector proposes to deal under this 
paragraph, he may institute a suit in the proper Court, either in kis own name or fho 
name of the judgment-debtor, to have an account taken, or he may agree to refer such 
dispute to the decision of two arbitrators, one to be chosen by each party, or of an 
umpire to be named by such arbitrators. 

In proceeding under paragraphs (2), (?i) and (^4) of this section, the Collector 
shall be subject to siicli rules consistent with this Act as may from time to time be 
made in this behalf by the Chief Controlling Revenue- authority. 

824. If, on the expiration of the letting or management under section 
Pvccovery of balance, if ^^8, the amount to be recovered has not been rea- 
any. after lettmg or lized, the Collector shall notify the fact in writing to 
manajrcraent. judgment-debtor or his representative in interest, 

stating at the same time that, if the balance necessary to make up the said 
amount is not paid to the Collector within six weeks of the date of such 
notice, he will proceed to sell the whole ox a sufficient part of the said pro- 
perty ; and, if on the expiration of the said six weeks the said balance is not 
so paid, the Collector shall sell such property or part accordingly. 

824A. The Collector si all from time to time render to the Court which 
made the original order under section 304 an 
account of all monies which come to his hands and 
of all charges incurred by him in the exercise and 
performance of the uow'o - arid duties conferred and imposed on him under 
the p^’ovisions of tins cha[)fcr, and shall hold the balance at the disposal of 
the Court. ^ • 

Such e^mrg'a hall include all debts and liabilities from time to time 
due to the G -rnmont in respect of the property or any part thereof, the 
rent (if any) fiom rime to time due to a superior holder m res[)ect of such 
propel ty or part, and (if the Collector so directs) the expenses of witnesses 
summoned by him. 

Application of balance. balance shall be applied by the Court as 

follows ; — 


ColI( ctoT <-i) rondt'r ac- 
':oiinb.j to cl ■.’ll Court. 


firstly, in jiroviding for the maintenance of such members of tlie judgment- 
debtor’s family (ifc‘ any) as arc entitled to be maintained out of tlie income of the 
property, to such amount in the case of each member as the Court thinks fit ; and 

secondly, where tlie Collector has proceeded under section 321, in satisfaction 
of the originrd decree in execution of which the Court ordered the sale of immove- 
able property or otherwise as the Court may under section 205 direct ; or 

tblrdh% where the Collector has proceeded under section 322, in keeping down 
the interc=^t on iu -umbiMuces on the property, and (when the judgment-debtor has 
no oilier sufficient means of subsistence) in providing for bis sulisistence to such 
amount as the Court thinks fit ; and in discharging rateably the claims of the 
^original decree-holder and any other decree-holders who have complied with the 
said notice, and whose claims were included in the amount ordered to be recovered ; 
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and no other holder of a decree for money shall be entitled to be paid out of 
such property or balance until the decree-holders who have obtained such order 
have been satisfied ; 

and the residue, if any, shall be paid to the judgment-debtor or such other 
person, if any, as the Court directs. 

325. When the Collector sells any property under 
ducted chapter, he shall put it up to public auction, in 

one or more lots as he thinks fit, and may — 

(d) fix a reasonable reserved price for each lot ; 

(b ) adjourn the sale for a reasonable time, whenever he deems the adjournment 
necessary for the purpose of obtaining a fair price for the property, recording 
his reasons for such adjournment ; 

(c) buy in the property offered for sale, and re-sell the same by public auction 
or private contract, as he thinks fit. 

325A. So long as the Collector can exercise or perfom in respect of 
„ ^ the iudgment-debtor’s immoveable property, or any 

nation by judgment- thereof, any of the powers or dunes C(mferred 

debtor or his representa- or imposed on him by sections 322 to 325 (both in- 
tiv«, and prosccuhon of elusive), the iudgment-debtor or his representative 

in interest shall be incompetent to mortgage, 
charge, lease or alienate such property or part except with the written per- 
mission of the Collector, nor shall any civil Court issue any process against 
such property or part in execution of a decree for money. 

During the same period no civil Court shall isvsue any proce ss of execu- 
tion either against the judgment-debtor or his property in respect of any 
decree for the satisfaction whereof provision has been made by the Collector 
under section 323. 

The same period shall be excluded in calculating the period of limitation 
applicable to the execution of any decree affected % the provisions of this 
section in respect of any remedy of which the decree-holder has thereby been 
temporarily deprived. 

325B. When th® property of which the sale has been ordered is situate 
in more districts than one, the powers and duties 
imposed ^n the (^Hector by sections 
321 to 325 (both inclusive) shall from time to tune bo 
exercised and performed by such one of the Collectors of the said districts as 
the Local Government may by general rnie or special order direct. 


Po- era of Collector to 
compel attondaoce of par- 
ties and witnesses and pro- 
duction of documents. 


325C. In exercising the powers conferred on him 
by sections 322 to 325 (both inclusive), the Collec- 
tor shall have the powders of a civil Court to compel 
the attendance of parties and witnesses and the pro- 
duction of documents. 


326. When, in any local area in which no declaration under section 320 
^ is in force, the property attached consists of land or 

rize Collector to'stoy^pub- ^ share in land, and the Collector represents to 
lie sale of land. the Court that the public sale of the land or share is 

objectionable, and that satisfaction of the decree may 
be made within a reasonable period by a temporary alienation or management 
of the land or share, the Court may authorize the Collector to provide for 
such satisfaction in the manner recommended by him, instead of proceeding 
to a sale of the land or share. In such case the provisions of sections, 
320, paragraph two, to 3250 (both inclusive) shall apply, as far as they are 
applicable. 
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obstruct ion 
of decree. 


to 


case 
execution 


327. The .Local Government may from time to time, with the sanc- 

Local rules as to sales of the Governor General in Council, make 

of land in execution of special rules for any local area imposing conditions 
decrees for money. respect of sale of any class of interests in land 

in execution of decrees for money, where such interests are so uncertain or 
undetermined as in the opinion of the Local Government to make it 
impossible to fix their value : 

and if, when this Code comes into operation in any local area, any 
special rules as to sale of land in execution of decrees are in force therein, 
the Local Government may continue such rules in force, or may from time ^ 
time, with the sanction of the Governor General in Council, modify the same. 

All rules so made or continued, and all such modifications of the same, 
shall be published in the local official Gazette, and shall thereupon have 
the force of law. 

H. — Of Resistance to Execution. 

328. If, in the execution of a decree for the possession of property? 
Procedure in case of f-he officer charged with the execution of the 

warrant is resisted or obstructed by any person, the 
decree-holder may complain to the Court at any 
time within one month from the time of such resistance or obstruction. 

The Court shall fix a day for investigating the complaint, and shall 
wimmon the party against whom the complaint is made to answer the 
same. 

329. If the Court is satisfied that the obstruction or resistance was 
Procedure in case of ob- occasioned by the judgment-debtor or by some 

struction by judgment- person at his instigation, the Court shall inquire 
debtor or at his instigation, i^to the matter of the complaint, and pass such 
order as it thinks fit. 

330. If the Court is satisfied that the resistance or obstruction was 
without any just cause, and that the complainant is 
still resisted or obstructed in obtaining possession of 
the property by the judgment-debtor or some o^ber 

person at bis instigation, the Court may, at the instance of the decree-holder 
and without prejudice to any penalty to which such judgment-debtor or other 
person may be liable, under the Indian Penal Code or any other law, for such 
resistance or obstruction, commit the judgment-debtor or such other person to 
jail for a term which may extend to thirty days, and direct that the decree- 
holder bo put into possession of the property. 

331. If the resistance or obstruction has been occasioned by any person 

Procedure in ease of ob- than the judgment-debtor claiming in good 

Struction by claimant in faith to be in possession of the property on his own 
good faith, other than account or on account of some person other than the 
judgment-debtor. judgment-debtor, the claim shall be numbered and 

registered as a suit between the decree-holder as plaintiff and the claimant as 
defendant ; 

and the Court shall, without prejudice to any proceedings to which the 
claimant may be liable under the Indian Penal Code or any other law for the 
punishment of such resistance or obstruction, proceed to investigate the claim 
in the same manner and with the like power as if a suit for the property had 
been instituted by the decree-holder against the claimant under the provisions 
of Chapter V, 


Procedure when obstruc- 
tion continues. 
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and shall pass such order as it thinks fit for executing .or staying exe- 
cution of the decree. 

Every such order shall have the same force as a decree, and shall be 
subject to the same conditions as to appeal or otherwise. 

332. If any person other than the judgment-debtor is dispossessed of 
„ , . - any property in execution of a decree, and such 

person dispossessed of pro- person disputes the right or the decree-holder to dis- 
perty disputing: rig:ht of possess him of such property under the decree, on 
decree-holder to be put ground that the property was bond fide in his 

^ possession on his own account or on account oi 

some person other than the judgment-debtor, and that it was not com- 
prised in the decree, or that, ifit was comprised in the decree, he was 
not a party to the suit in which the decree was passed, he may apply to the 
Court. 

I^ after examining the applicant it appears to the Court that there is 
probable cause for making the application, the Court shall proceed to in- 
vestigate the matter in dispute; and ifit finds that the ground mentioned 
in the first paragraph of this section exists, it shall make an order that the 
applicant recover possession of the property, and if it does not find as afore- 
said, it shall dismiss the application. 

In hearing applications under this section, the Court shall confine itself 
to the grounds of dispute above specified. 

The party against whom an order is passed under this section may 
institute a suit to establish the right which he claims to the present posses- 
sion of the property ; but, subject to the result of such suit, if any, the order 
shall be final. 

Transfer of property by 333. l^othing in section 33X or 332 applies to a 
ju(lg:nient-debror after in- person to whom the judgment-debtor has transferred 
stitution of Suit. property after the institution of the suit iu 

which the decree is made. 

< 

334. If the purchaser of any immoveable property sold in execution 

" . u ^ X- of a decree be resisted or obstructed b\" the iiidg- 

purchaser in obtaining nient-debtor or any one ou his behalf in obtaining 
possession of immoyeable possession of the property, the provisions of this 
pr- 'cfty. chapter relating to resistance or obstruction to a 

decree-holder in obtaining possession of the property adjudged to him shall 
be applicable. 

335. If the purchaser of any suclv property is resisted or obstructed 
ObstTnetion hy claimant bv any person other than the judgment-debtor 

othor than judgment-debt- claiming in good faith a right to the present posses- 
sion thereof, or if, in delivering possession thereof, 
any such persoa is dispossessed, the Court, on the complaint of the pur- 
chaser or the person so dispossessed, shall inquire into the matter of the 
resistance, obstruction or dispossession, as the case may be, and pass such 
order thereon as it thinks fit. 

The party against whom such order is passed may institute a suit to 
^tablish the right which he claims to the present possession of the pro- 
perty ; but, subject to the result of such suit, if any, the order shall be 
final. 
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I. — Of arrest and imprisonment 

336. A judgment-debtor may be arristed in execution of a decree at 
any hour and on any day, and shall as soon as prac- 
ticable be brought before the Court, and his impri- 
sonment may be in the civil jail of the district, in 
which the Court ordering the imprisonment is situate, or, when such jail 
does not afford suitable accommodation, in any other place which the Local 
Government may appoint for the confinement of persons ordered by the 
Courts of such district to be imprisoned; 

Provided as follows : — 

[a] for the purpose of making an arrest under this section, no dwelling4iouse 
shall be entered after sunset or before sunrise, and no outer door of a dwelling- 
house shall be broken open. But, when the officer authorized to make the arrest 
has duly gained access to any dwelling-house, he may . unfasten and open the door of 
any room in which he has reason to believe the judgment-debtor is to be found : 
provided that, if the room be in the actual occupancy of a woman who is not tho 
judgment-debtor, and who according to the customs of the country docs not appear 
in public, the officer shall give notice to her that she is at liberty to with- 
draw : and, after allowing a reasonable time for her to withdraw and giving her 
every reasonable facility for withdrawing, he may enter such room for the purpose 
of making the arrest : 


(J)) when the decree in execution of which a judgment-debtor is arrest- 
ed is a decree for money and the judgment-debtor 
pays the amount of the decree and the costs of the 
arrest to the officer arresting him, such officer shall at once release him. 

The Local Government may, by notification published in the official 
Gazette, direct that, whenever a judgment-debtor is arrested in execution 
of a decree for money and brought before the Court under this section, 
the Court shall inform him that he may apply under Chapter XX to be 
declared an insolvent, and that he will be discharged if he has not commit- 
ted any act of bad faith regarding the subject of his application and if he 
places all his property in possession of a receiver appointed by the Court. 

If after such publication the judgment-debtor express his intention 
so to apply, and if he furnish sufficient security that he will appear when 
called upon, and that he will within one month apply under section 344} to 
be declared an insolvent, the Court shall release him from arrest : 


But if he fails so to apply, the Court may either direct the security to 
be realised or commit him to jail in execution of the decree. 

In the case of a surety such security ma) be realised in manner pro- 
vided by section 253. 

337. Every warrant for the arrest of the judgment-debtor shall direct 
Warrant for arrest to officer entrusted with its execution to bring him 

direct judgment-debtor to before the Court with all convenient speed, unless 
be brought up. amount which he has been ordered to pay, 

together with the interest thereon and the costs, if any, to which he is liable, 
be sooner paid. 

337 A.* (1) When a judgment-debtor appears before the Court in 

obedience to a notice issued under section 245B, or 
is brought before the Court after being arrested in 
execution of a decree for money, and it appears to 
the Court that the judgment-debtor is unable from 
poverty or other sufficient cause to pay the amount 
of the decree or, if that amount is payable by instal- 


Proceedings on appear- 
ance of judgment-debtor 
in obedience, to notice 
under section 245 B, or 
after arrest in execution of 
decree for money. 


Act VI of 1888. 
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ments, amount of any instalment thereof, the Court may, upon such 
terms, if any, as it thinks fit, make an order disallowing the application for 
his arrest and imprinsonment, or directing his release, as the case may be. 

(2) Before making an order under sab*section (1), the Court shall 
take into consideration any allegation of the decree-holder touching any of 
the following matters, namely 

(a) the decree being for a sum for which the judgment-debtor was bound as a 
trustee or as acting in any other fiduciary capacity to account ; 

(b ) the transfer, concealment or removal by the judgment-debtor of any part 
of his property after the date of the institution of the suit in which the decree was 
made, or the commission by him after that date of any other act of bad faith in rela- 
tion to his property, with the object or effect of obstructing or delaying the decree- 
holder in the execution of the decree ; 

(c) any undue or unreasonable preference given by the judgment-debtor to any of 
his other creditors ; 

(d) his refusal or neglect to pay the amount of the decree or some part thereof 
when he has or since the date of the decree has had the means of paying it ; 

(e) the likelihood of his absconding or leaving the jurisdiction of the Court 
with the object or effect mentioned in clause (5) of this sub-section. 

(3) While any of the matters mentioned in sub-section (2) are being 
considered, the Court may in its discretion order the judgment-debtor to be 
imprisoned, or leave him in the custody of an officer of the Court, or release 
him on his furnishing sufficient security for his appearance on the requisi- 
tion of the Cturt. 

(4) A judgment-debtor released under this section may be re-arrested. 

(5) If the Court does not make such an order as is mentioned in sub- 
section (1), it shall cause the judgment-debtor to be arrested if he has not 
already been arrested and, subject to the other provisions of this Code, 
commit him to jail. 

338. The Local Government may from time to time prescribe scales, 
graduated according to rank, race and nationality, 
subsistence- • monthly allowances payable for the subsistence 
allowances. of judgment-debtors. 

839. No judgment-debtor shall be arrested in execution of a decree 
, unless and until the decree-holder pays into Court 

sisten^money!**”^* regard to the scales so fixed, 

the Judge thinks sufficient for the subsistence of the 
judgment-debtor from his arrest until he can be brought before the Court. 

When a judgment-debtor is committed to jail in execution of a decree, 
the Court shall fix for his subsistence such monthly allowance as he may 
be entitled to according to the said scales, or, where no such scales have 
been fised, as it considers sufficient with reference to the class to which he 
belongs. 

The monthly allowance fixed by the Court shall be supplied by the 
party on whose application the decree haa been executed, by monthly pay- 
ments in advance before the first day of each month. 

The first payment shall be made to the proper officer of the Court for 
such portiou of the current month as remains unexpired before the judg- 
ment-debtor is committed to jail, and the subsequent payments (if any) shall 
bl GQiade to the officer in charge of the jail. 


aubsistence- 
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340. Sams disbursed by the decree-holder for 
costs the subsistence of the judgment-debtor in jail shall 

be deemed to be costs in tl^ suit : 

Provided that the judgment-debtor shall not be detained in jail or 
arrested on account of any sum so disbursed. 


Release of judgment- 
debtor. 


341. The judgment-debtor shall be discharged 
from jail, 


(a) on the amount mentioned in the warrant of committal being paid to the* 
officer in charge of the jail ; or 

(5) on the decree being otherwise fully satisfied ; or 

( c) at the request of the person on whose application he has been impri- 
soned ; or 


(d) on such person omitting to pay the allowance as hereinbefore directed ; or 
fe) if the judgment-debtor be declared an insolvent, as hereinafter provid- 
ed ; or 

(/) when the term of his imprisonment, as limited by section 342, is fulfilled :• 

Provided that, in the second, third and fifth cases mentioned in this 
section, the judgment-debtor shall not be discharged without the order of 
the Court. 


A judgment-debtor discharge' under this section is not thereby dis- 
charged from his debt ; but he cannot be re-arrested under the decree in» 
execution of which he was imprisoned. 


Imprisonment not to ex- 
ceed six months. 

When not to exceed six 
weeks. 


342. No person shall be imprisoned in execution- 
of a decree for a longer period than six months ; 

or for a longer period than six weeks if the 
decree be for the payment of a sum of money not 
exceeding fifty rupees. 


Endorsement on warrant. 


343. The officer entrusted with the execution of the warrant shall 
endorse thereupon the day on, and the manner in, 
which it was executed, andf if the latest day speci- 
fied in the warrant for the return thereof* has been exceeded, the reason 
of the delay, or if it was not executed, the reason why it was not executed,, 
and shall return the warrant with such endorsement to the Court. 


If the endorsement is to the effect that such officer is unable to execute 
the warrant, the Court shall examine him on oath touching his alleged 
inability, and may, if it thinks fit, summon and examine witnesses- as to 
such inability, and shall record the resulL 


CHAPTER XX. 

Of Insolvent Judgment-debtors. 

344. Any judgment-debtor arrested or imprisoned in execution of a 
decree for money, or against whose property an order 
ciaratton of fnsoiveiS. attachment has been made in execution of such a 

decree, may apply in writing to be declared an 
insolvent. 

Any holder of a decree for money may apply in writing that the judg- 
ment'debtoc may be declared an insolvent. 
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Every such application shall be made to the District Court within the 
local limits of whose jurisdiction the judgment-debtor resides dr is in custodyr 


Contents of applicalion. 


345. The application, when made by the judg- 
ment-debtor, shall set forth — 


f a) the fact of his arrest or imprisonment, or that an order for the attachment 
of his propel*ty has been made, the Court by whose order he was arrested or im- 
prisoned, or by which the order of attachment was made, and, where he has been 
arrested or imprisoned, the place in which he is in custody ; 

(d) the amount, kind and particulars of his property, and the value of any 
such property not consisting of money ; 

(r) the place or places in which such property is to be found ; 

(d) his willingness to put it at the disposal of the Court ; 
f^) the amount and particulars of all pecuniary claims against him ; and 
(/) the names and residences of his creditors, so far as they are known to or can 
be ascertained by him. 

The application, when made by the holder of a decree for money, shall 
set forth the date of the decree, the Court by which it was passed, the 
amount remaining due thereunder, and the place where the judgment-debtor 
resides or is in custody. 

346. The application shall be signed and verified 
applicant in manner hereinbefore prescribed 
for signing and verifying plaints. 


347. 


Service of copy of 
plication and noti<re. 


The Court shall fix a day for hearing the application, and shall 
cause a copy thereof, with a notice in writing of the 
time and place at which it will be heard, to be 
struck up in court and served at the applicant's 
expense — 


where the applicant is the judgment-debtor — on the h 0 lder of the 
decree in execution of which he was arrested or imprisoned or the order of 
attachment was made, or on the pleader of such decree-holder, and on the 
other creditors (if any) mentioned in the application : 

where the applicant is the decree-holder — on the. judgment-debtor 
or his pleader. 

The Court may, if it thinks fit, publish at the applicant’^s expense the 
application in such official Gazettes and public newspapers as it thinks fit. 

Where the applicant is the judgment-debtor, the Court may exempt 
him from any payments under this section if satisfied that he is unable 
to make them. 


348. The Court may also, if it thinks fit, cause a like copy and notice 

_ ^ be served on any other person alleging himself to 

creditoL ^ ^ be a creditar of the applicant and applying for 

leave to be heard on the application. 

349. Where the judgment-debtor rs in custody under the foregoing 
Powers of Court as to provisions of this Code* the Court may, pending 

judgment-debtor under ax- the hearing under section 350, order him to be 

immediately committed to jail, or lofLve him in the 
custody of the officer to whom the service of the warrant was entrusted, 
or release him on his furnishing sufficient security that he will appear when 
called upon. 


Aet YII of 1888, 
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350. Oa.thedayso fixed, or on any subsequent day to which the 
^ . u • Court may adiourn the hearing, the Court shall 

roc ure a earing. examine the judgment-debtor, in the presence of 
the persons on whom such notice has been served or their pleaders, as to his 
then circumstances and as to his future means of payment, and shall hear 
the said decree-holder, the other creditors mentioned in the application, and 
the other persons (if any) alleging themselves to be creditors, in opposition 
to the judgment-debtor s discharge; and may, if it thinks fit, grant time to 
the said decree- holder and other creditors or persons to adduce evidence 
showing that the judgment-debtor is not entitled to be declared an 
insolvent. * 


Declaration of insolven- 
cy and ‘appointment of 351. If the Court is satisfied — 
receiver. 

(a) that the statements in the application are substantially true ; 

(b) that the judgment-debtor has not, with intent to defraud his creditors, con- 
cealed, transferred or removed any part of his property since the institution of the suit 
in which was passed the decree in execution of which he was arrested or imprisoned, or 
the order of attachment was made, or at any subsequent time ; 

(c) that he has not, knowing himself to be unable to pay his debts in full, reck- 
lessly contracted debts or given an unfair preference to any of his creditors by any 
payment or disposition of his property ; 

{d') that he has not committed any other act of bad faith regarding the matter of 
the application, 

the Court may declare him to be an insolvent, and may also, if it thinks 
fit, make an order appointing a receiver of his property, or if it does not 
appoint such receiver, may discharge the insolvent. 

If the Court is not so satisfied, it shall make an order rejecting the 
application. 


352. The creditors mentioned in the application, and the other persons 
(if any) alleging themselves to be creditors of the 
prove their iogolvent, shall then produce evidence of the amount 
and particulars of their respective pecuniary claims 
against him ; and the Court shall by order determine the persons who have 
proved themselves to be the insolvent’s creditors and their respective debts ; 
c \ , and shall frame a schedule of such persons and 

c e ue o e rame . debts; and the declaration under section 351 shall 
be deemed to be a decree in favour of each of the said creditors for their 
said respective debts. 


Creditors to 
debts. 


A copy of every such schedule shall be stuck up in the court-house. 

Nothing in this section shall be deemed to entitle a partner in an in- 
solvent-firm or, when he had died before the insolvency, his legal represen- 
tative, to prove in competition with the creditors of the firm. 

• 

353. Any creditor of the insolvent who is not mentioned in such 
^ schedule may apply to the Court for permission to 

duleToreTuors! ^ produce evidence of the amount and particulars of 

bis pecuniary claims against the insolvent, and, in 
case the applicant pro^Tes himself to ,be a creditor of the insolvent, for an 
order directing his naipe to be inserted in the schedule as a cerditor for the 
debt so proved. 
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A^y creditor mentioned in the schedule may apply to the Court for an 
order altering the schedule so far as regards the amount, nature or particu- 
lars of his own debt, or to strike out the name of another creditor, or to alter 
the schedule so far as regards the amount, nature or particulars of the debt) 
of another creditor. 

In the case of any application under this section, the Court, after caus- 
ing such notices as it thinks fit to be served, at the applicant’s expense, on 
the insolvent and the other creditors, and bearing their objections, if any, 
may comply with or reject the application. 

354. Every order under section 351 shall be published in the local 
oflScial Gazette and every order under that section 
appoint- appointing a Receiver shall operate to vest in the 
* ® * Receiver all the insolvent’s property (except the par- 

ticulars specified in the first proviso to section 266^, whether set forth in 
his application or not. 


355. The Receiver so appointed shall give such 
security as the Court may direct and shall possess 
himself of all such property, except as aforesaid ; 

certifying that the insolvent has placed him in possession 
thereof, or has done everything in his power for 
that purpose, the Court may discharge the insolvent 
upon such conditions (if any) as the Court thinks fit. 


Receiver to give security 
and collect assets. 

and on his 
Discharge of insolvent. 


Duty of Receiver. 


356. The Receiver shall proceed under the di- 
rection of the Court — 


(a) to convert the property into money : 

(b) to pay thereout debts, fines and penalties (if any) due by the insolvent to 
Government ; 


(c) to pay the said decree-holder’s costs : 

(d) to discharge according to their respective priorities all debts secured by 
mortgage of the insolvent’s property : 

(e) to distribute the balance among the scheduled creditors rateably according to 
the amounts of their respective debts and without any preference, 


and such Receiver may retain as a remuneration for the performance of 
his duties a commission, to be fixed by the Courts 
not exceeding the rate of five per centum upon the 
amount of the balance so distributed (the amount 
of the commission so retained being deemed a dis- 
tribution), and shall deliver the surplus, if any, to 


His right to remunera- 
tion. 


Delivery of surplus. 


the insolvent or his legal representative : 


Provided that, in any local area in which a declaration has been made 
under section 320 and is in force, no sale of immoveable property paying 
revenue to Government or held or let for agricultural purposes shall be made 
by the Receiver ; but, after he has sold the other property of the insolvent, 
the Court shall asbertain (a) the amount required to satisfy the claims of 
the scheduled creditors after deducting the monies already received, (b) the 
immoveable property of the insolvent remaining unsold, and (c) the incum- 
brances, if any, existing thereon, and shall forward a statement to the 
Collector containing the particulars aforesaid ; and thereupon the Collector 
shall proceed to raise the amount so required by the exercise of such of the 
powers conferred on him by sections 322 to 325 both inclusive, as ho thinka 
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fit, and subject .to the provisions of those sections so far as they may be 
applicable ; and shall hold at the disposal of the Court all sums that may 
come to his hands by such exercise. 


S57. An insolvent discharged under section 851 or 855 shall not be 
arrested or imprisoned on account of any of the sche- 
ifittect ot aiacnarge. (subject to the provision of section 

358) his property, whether previously or subsequently acquired (except the 
particulars specified in the first proviso 266 and except the property vested 
in the Receiver), shall, by order of the Court, be liable to attachment and 
sale until the debts due to the scheduled creditors are satisfied to the extent 
of one-third, or until the expiicy of twelve years from the date of the order 
of discharge under section 351 or 855. 


358. If the aggregate amount of the scheduled debts is two hundred 
Declaration that insol- rupees or a less sum, the Court may, and in any case 
vent is discharged from after the scheduled debts have been satisfied to the 
liability. extent of one-third, or after the expiry of twelve 

years from the order of discharge, the Court shall, declare the insolvent dis- 
charged as aforesaid absolved from further liability in respect of such debts. 

Procedure in case of 359. Whenever, at the hearing Under section 350* 
dishonest applicant. it is proved that the applicant has 

[a] been guilty, in his application, of any concealment or of wilfully making 
any false statement as to the debts due by him, or respecting the property belong- 
ing to him, whether in possession or in expectancy, or held for him in trust ; 

[5] fraudulently concealed, transferred or removed any property ; or 

[c] committed any other act of bad faith regarding the matter of the appli- 
cation. 


the Court shall, at the instance of any of his creditors, sentence him 
by order in writing to imprisonment for a term which may extend to one 
year from the date of committal. 

* 

Or the Court may, if it think fit, send him to the Magistrate to be 
dealt with according to law. 


360. The Local Government may, by notification in the official 
Gazette, invest any Coart other than a District 
Court with the powers conferred on District Courts 
by sections 344 to 359 (both inclusive), and the 
District Judge may transfer to any Court situate 
in his district and so invested any case instituted under section 344. 


Investment of other 
Courts «with powers of 
District Courts. 

Transfer of cases. 


*A Court so invested may entertain an application under section 344 by any 
person who has been arrested or imprisoned, or against whose property an order of 
attachment has been made, in execution of a decree for money passed by that Court. 


Inapplicability of this 360A. Nothing in this Chapter shall apply to 
Chapter to Presidency- any Court having jurisdiction within the limits of 
the town of Calcutta, Madras or Bombay. 


t t f t t t 


• Act VII of 1888, 
t Sec, 3 of Act XIV of 1885, 
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PART TI. 

Of Incidental Proceedings. 


CHAPTER XXI. 


Or THE Death, Marriage and Insolvency of Parties. 


No abatement by party’s 
death, if right to sue 
survives. 


361.* The death of a plaintiff or defendant shall 
not cause the suit to abate if the right to sue survives. 

Illustrations. 

(a), A covenants with B and C to pay an annuity to B during C’s life. B and 
C sue A to compel payment. B dies before the decree : the right to sue survives to 
C, and the suit does not abate. 

(h). In the same case, all the parties die before the decree. The right to sue 
survives to the representative of the survivor of B and C, and he may continue the 
suit against A’s representative. 

(c) . A sues B for libel. A dies. The right to sue does not survive, and the 
suit abates. 

(d) . A, a member of a Hindu joint family under the Mitakshara law, institutes 
a suit for partition of the family-property. A dies leaving B, a minor son, his heir. 
The right to sue survives to B, and the suit does not abate. 

362. If there be more plaintiffs or defendants than one, and any of 

. - them dies, and if the right to sue survives to the 

defth“of"onc*“of°\\veral surviving plaintiff or plaintiffs alone, or against the 
plaintiffs or defendants, if surviving defendant or defendants alone, the Court 
right to sue service. shall cause an entry to that effect to be made on the 

record, and the suit shall proceed at the instance of the surviving plaintiff 
or plaintiffs, or against to surviving defendant or defendants. 

363. * If there are more plaintiffs than one, and any of them dies, and 

„ ^ , "r if the right to sue does not survive to the surviving 

several plaintiffs dies and plaintiff or plaintiffs alone but survives to him or 
right to sue does not sur- them and the legal representative of the deceased 

vivej:o surviving plaintiffs plaintiff jointly, the Court may cause the legal 

representative, if any, of the deceased plaintiff to be 
made a party, and shall thereupon cause an entry to that effect to be made 
on the record and proceed with the suit. 

364. Repealed by Act VII of 1888. 

365. * In case of the death of a sole plaintiff or sole surviving plaintiff, 

Procedure in case of legal representative of the deceased may, where 

death of sole or sole survi- the right to sue survives, apply to the Court to have 
ving plaintiff. jjjg Daine entered on the record in place of the 

deceased plaintiff, and the Court shall thereupon enter;, his name and proceed 
with the suit. 

366. If within the time limited by law no such application be made 
Abatement where no ap- *^6 Court by any person claiming to be the legal 

plication by representative repr esentative of the deceased plaintiff, the Court 
of deceased plaintiff. ^nay pass an order that the suit shall abate, and 
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shall, on the application of the defendant, award to the defendant the costs 
which he may have incurred in defending the suit, to be recovered from the 
estate of the deceased plaintiff ; 

or the Court may, irit think proper, on the application of the defend- 
ant, and upon such terms as to costs or otherwise as it thinks fit, pass such 
other order as it thinks fit for bringing in the legal representative of the 
deceased plaintiff, or for proceeding with the suit in order to a final deter- 
mination of the matter in dispute, or for both those purposes. 

Explanation , — A certificate of heirship, or a certificate to collect debts, 
does not of itself constitute the person holding it the legal representative 
of the deceased. But when the person holding any such certificate obtains 
thereby property belonging to the deceased, he may be treated as a legal 
representative liable in respect of such property. 

367. If any dispute arise as to who is the legal representative of a 
Procedare in case of dis- deceased plaintiff, the Court may either stay the 

pute as to representative suit until the fact has been determined in another 
of deceased plaintiff. decide at or before the hearing of the suit 

who shall be admitted to be such legal representative for the purpose of 
prosecuting the suit. 

368. If there be more defendants than one, and any of them die 
Procedure in case oE before decree and the right to sue does not 

death of one of several survive against the surviving defendant or defend- 
defendants. ants alone, 

and also in case of the death of a sole defendant, 
ing defendant! or sole surviving defendant where the right to sue 

survives, 

the plaintiff may make an application to the Court, specifying the name, 
description and place of abode of any person whom he alleges to be the 
legal representative of the deceased defendant, and whom he desires to be 
made the defendant in his stead. HI 

The Court shall thereupon enter the name of &uch representative on 
the record in the place of such defendant, 

and shall issue a summons to such representative to appear on a day 
to be therein mentioned to defend the suit ; 

and the case shall thereupon proceed in the same manner as if such 
representative had originally been made a defendant and had been a party 
to the former proceedings in the suit : 

I’rovided that the person so made defendant may object that, he is not 
the legal representative of the deceased defendant, or may make any defence 
appropriate to his character as such representative. 

When the plaintiff fails to make such application within the period 
prescribed therefor^ the suit shall abate, unless he satisfies the Court 
that he had sufficient cause for not making the application within such 
period. 

* The legal representative of a deceased defendant may apply to have 
himself made a defendant in place of the deceased defendant, and the 
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provisions of this section, so far as they are applicable, stall apply to the 
application and to the proceedings and consequences ensuing thereon. 

<lflQ The marriaee of a female plaintiff or defendant shall not cause 
369. The tut the ^it may notwithstanding 

Suit not abated by mar- proceeded with to judgment, and, where the 
riage of female party. against a female defendant, it may there- 

upon be executed against her alone. 

If the case is one in which the husband is by law lial>le for the debts 
of his wife the decree may, with the permission of the Court, be executed 
against the husband also; and, in case of judgment for 

of the decree may with such permission be issued upon the application of 

the husband, where the husband is by law entitled to the subject-matter of 
the decree. 

370 The bankruptcy or insolvency of a plaintiff in any suit which his 
’ , • . w ^assignee or the receiver appointed under section 
uZte^orttencyUr; 361 might maintain for the benefit of his creditors 
shall not bar the suit, unless such assignee or re- 
ceiver declines to continue the suit and to give security for the costs thereof 
within such time as the Court may order. 

If the assignee or receiver neglect or refuse to continue the suit and 
° • to rive such security within the time so ordered, 
sTor the defendant may apply for the dismissal of the 
security. suit on the ground of the plaintififs bankruptcy or 

insolvency, and the Court may dismiss the suit and award to the defendant 
ihe costs which he has incurred in defending the same, to be proved as a 
debt against the piaintiffs estate. 

371. When a suit abates or is dismissed under 
Effect of abatement or chapter, no fresh suit shall be brought on the 

dismissal. same cause of action. 

But the-person claiming to^ the legal representative of the deceased 
or bankrupt or insolvent plaintiff may apply for an 
Application to set aside order to set aside the order for abatement or dis- 
abatement or dismissal. migsal ; and, if it be proved that he was prevented 
by any suflScient cause from continuing the suit, the 
Court shall set aside the abatement or dismissal upon such terms as to costs or 
otherwise as it thinks fit. 

372 In other cases of assignment, creation or devolution of any in- 
terest pending the suit, the suit may, with the leave 
Procedure in case of as- Court, given either with the consent of all 

Bignment pending suit. parties or after service of notice in writing upon 

them, and hearing their objections, if any, be continued by or against the 
t^rson to whom such interest has come either in addition to or in substitution 
for the person from whom it has passed, as the case may require. 

372A.* The provisions of section 5 of the Indian 
Hmitotfon Limitation Act, 1877, applicable to appeals shaU apply 
ap- to applications under sections 365, 366, 368 and 

plications. 371. 


* Act VII of 1888. 
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CHAPTER XXII. 


Of the Withdrawal and Adjustment of Suits. 


373. If, at any time after the institution of the su;*, the Court is sati.-*- 
Powerto allow plaintiff fied on the application of the pla -ti.t' (a) that the 
to withdraw with liberty suit must fail by rens >11 of s>>m'* to/uMi defect, or (b) 
to bring fresh suit. there are sufficient ground- fi>i- pe. nutting .-m a 

to withdraw from the suit or to abandon part of his c! with libeity j 
brin^ a fresh suit for the subject-matter of the suit or in r ’speoc of the .u i 
so abandoned, the Court may grant such permis'^ion c . ;cn terms - :u 
costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit, or abanrion J i.n of his 
without such permission, he shall be liable for such cost- .^s t mj Court !) y 
award, and shall be precluded from bringing a fiesh suit f r iho same m .ilci 


or in respect of the same part. 

Nothing in this section shall be deemed to authorize tiie C<*nrt to iierinit 
one of several plaintiffs to withdraw without the consent of the others. 

374. In any fresh suit instituted on permission granted under the last 

preceding section, the plaintiff shall be bound by the 
fecteTby^'eM^aiUt limitation in the same manner as if the first 

suit had not been brought. 

375. If a suit be adjusted wholly or in part by any lawful agreement 

,, .... or compromise, or if the defendant satisfy the plaio- 

Compromue of suite. ^ 

of the suit, such agreement, compromise or satisfaction shall be recorded, and 
the Court shall pass a decree in accordance therewith so far as it relates to 
the suit, and such decree shall be final, so far as relates to so much of the 
subject-matter of the suit as it dealt with by the agreement, compromise or 
satisfaction. 


*375A. Nothing in this Chapter shall apply to any application or other 
proceeding in any suit subsequent to the decree. 

Explanation . — An application to the Appellate Court pending an appeal 
is not an application subsequent to the decree appealed from within the 
meaning of this section. 


CHAPTER XXIII. 


Of Payment into Court. 

376. The defendant in any suit to recover a di Hfc 

Deposit by defendant of or damages may, at any stage of the suit, depo^li. iu 
amount in satisfaction ofr'i. v n i 

claim. Court such sum of money as he considers a satisiac- 

tion in full of the claim. 


377. Notice in writing of the deposit shall be given through the Court 
. by the defendant to the plaintiff, and the amount of 

0 ice o epoBi . ^ deposit shall (unless the Court otherwise directs) 

be paid to the plaintiff on his application. 


378. No interest shall be allowed to the plaintiff on any sum deposited 
Interest of deposit not ^7 the defendant from the date of the receipt of such 
allowed to plaintiff after notice, whether the sum deposited be in full of the 
claim or fall short thereof. 


♦ Act VI of 1892. 
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379. If the plaiiitiff accept such amount only as satisfaction in part of 
Procedure where plain- his claim, he may prosecute his suit for the balance ; 
tiff accept*? deposit as and if the Court decides that the deposit by the de- 
Batififaction in part. fendant was a full satisfaction of the plaintiff’s claim, 

the plaintiff must pay the costS;Of.;the suit incurred^after the d posit and the 
costs incut red previous thereto,' so*far..a3^they were caused by excess in the 
plaintitPs claim. 

If the plaintiff accept^such'amount'as^atisfaction in full of his claim, he 
Procedure where he ac- shalPpr^sent to the Court a statement to that effect, 
cents it as satisfaction in and such'statemenUshall be filed and the Court shall 
pass judgment accordingly, and, in directing by 
whom the costs of each party are to be paid, the Court shall consider which 
of the^parties is most to^blame forUheUitigation. 

Illustrations, 

(a) A owes B Rs. 100, B’snes A'for'the'amonnt, having made no demand for 
payment and having no reason to believe that the delay caused by making a demand 
would place him at a disadvantage. On the plaint being filed, A pays the money into 
Court. B accepts it in full satisfaction of his claim, but the Court should not allow 
him any costs, the litigation being presumably groundless on his part. 

(h) B sues A under the circumstances mentioned in illustration (a). On the 
plaint being filed, A disputes the claim. Afterwards A pays the money into Court. 
B accepts it in full satisfaction of his claim. The Court should also give B his costs 
of, suit, A’s conduct having shown that the litigation was necessary. 

(c) A owes B Rs. 100 and is willing to pay him ^thatlsum without suit. B 
claims Rs. 150 and sues A for that amount. On the plaint being filed. A pays 
Rs. 100 into Court and disputes only his liability to pay the remaining Rs. 50. B 
accepts the Rs. 100 in full satisfaction^of^his^claim, , The Court should order him 
to pay A’s costs. 


CHAPTER XXIV. 

Of Requiring;Secukity|for Costs. 

380. If, at the institution or^at^any’^subsequent stage of a suit, it ap- 

When Becnrity for cists « ®o'®- P'aintiff is, Of (when 

may be required from there ate more plaintiffs than one) that all the plain- 
plaintiff at any stage of ^iffs are, residing out of British India, and that such 
®’^**^* plaintiff does not, or that no one of such plaintiffs 

\loes, possess, any sufficient immoveable property within British India inde- 
pendent of th^ property in suit, the Court may, either of its own motion or 
on the application of any defendant, order the plaintiff or plaintiffs, within a 
time to be fixed by the order, to give secuiity for the payment of all costa 
incurred and likely to be incurred by any defendant. On* the application 
of any defendant in a suit for money in which the plaintiff is a woman 
the C"uri may ar any stage of the suit make a like order if it is satisfied 
that such plaintiff does not possess any sufficient immoveable property 
within British India independent of the property in suit. 

381. In the event of such security not being furnished within the time 

so fixed, the Court shall dismiss the suit unless the 
ni^^s^urity,*'^ plaintiff or plaintiff- be permitted to withdraw there- 

from under the provisions of section 373 ; orf show 
good cause why such time should be extended, in which case the Court may 
oxteod it. 


• Act VI of 1888. 

t Act VII of 1888. 
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Where a suit is dismissed under this section, the plaintiff may apply 
for an order to set the dismissal aside^ and if it is proved to the satisfaction 
of the Court that he was prevented by any sufficient cause from furnishing 
the security withiu the time allowed, the Court shall set aside the dismissal 
upou such terms as to security, costs or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit. 

The dismissal shall not be set aside unless the plaintiff has served the 
defendant with notice in writing of his application. 

The provisions of the Indian Limitation Act, 1877, with respect to an 
application under section 103, and of this Cbde vvith respect to an appeal 
from an order rejecting such an application, shall apply, so far as they can 
be made applicable, to an application under this section for an order to set 
aside the dismissal of a suit, and to an appeal from an order rejecting such 
an application, respectively. 

382. Whoever leaves British India under such circumstances as to 
afford reasonable probability that he will not be 
British forthcoming whenever he may be called upon to pay 
^ costs shall be deemed to be residing out of British 

India within the meaning of section 380. 


CHAPTER XXV. 


Of Commissions. 


383. 

Cases in 
may issue commission 
examine witness. 


A. — Commissions to examine Witnesses, 

Any Court may in any suit issue a commission for the examina- 
which Court on interrogatories or otherwise of persons 

to resident within the local limits of its jurisdiction, 
who are exempted under this Code from attending 
the Court, or who are from sickness or infirmity unable to attend it. 

384, Such order may be made by the Court either of its own motion, 
or on the application, supported by affidavit or 
Order for commission. otherwise, of any party to the* suit or of the witness 
to he examined. 


385. The commissi. for the examination of a person who resides 
wit. an the local limits of the jurisdiction of the 
Court issuing the sanse may be issued to any person 
whom the Court thinks fit to execute the same. 


When witness resi'les 
within Court’s jurisdiction. 


Persons for whose ex- 
amination commission may 
issue. 


386, Any Court may in any suit issue a com* 
mission for the examination of — 


(а) any person resident beyond the local limits of its jurisdiction ; 

(б) persons who are about to leave such limits before the date on which 
they are required to be examined io Court ; and 

(o) civil and military officers of Government who cannot, in the opinion 
of the Judge, attend^ the Court without detriment to the public service. 

Such commission may be issued to any Court, not being a High Court 
or the Court of the Recorder of Rangoon, within the local limits of whose 
jurisdiction such person resides, or^ to any pleader or other person whom the 
Court issuing rhe commission may, subject to any rules of the High Court in 
this behalf, think fit to appoint. 


Act VU of 1888. 
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The Ct)urt on issuing any commission under this section shall direct 
whether the comniissiou shall be returned to itself or to any subordinate 
Court. 

387. When any Court to which application is made for the issue of a 
commission for the examination of a person residing 
at any place not within British India is satisfied that 
his evidence is necessary, the Court) may issue such 
commission. 

388. Every Court receiving a commission for the 
examination of any person shall examine him pursu- 
ant thereto. 

389. After the commission has been duly executed, it shall be returned^ 
Return of commission together with the evidence taken under it, to the 
with depositions of wit- Court jout of which it issued, unless the order for 
issuing the commission has otherwise directed, in 
which case the commission shall be returned in terms of such order ; and the 
commission and the return thereto, and the evidence taken under it, shall 
(subject to the provisions of the next following section) form part of the 
record of the suit. 

390. Evidence taken under a commission shall 
re^1n”ev^cn*ce!^°* evidence in the suit without the con- 

sent of the party against whom the same is offered, 
unless 

(a) the person who gave the evidence is beyond the* jurisdiction of the 
Court, or dead, or unable from sickness or infirffiity to attend to be personally 
examined, or exempted from personal appearance in Court, or 

(b) the Court in its discretion dispenses with the proof of any of the cir- 
cumstances mentioned in the l^t preceding clause, and authorizes the evi- 
dence of any person being read as evidence in the suit, notwithstanding proof 
that the. cause for taking such evidence by commission has ceased at the time 
of reading the same. 

Provisions as to execution 391 , The provisions hereinbefore contained as to 
to'*appir“to* cZmi^ons t**® execution and return of commissions shall apply 
issued by foreign Courts. fo commissions issued by 

0^) Courts situate beyond the limits of British India and established by 
the authority of Her Majesty or of the Governor General in Council, or 

(6) Courts situate in any part of the British Empire other than British 
India, or ' ^ 

(c) Courts of any foreign country for the time being in alliance with 
Her Majesty. 

B. — Commissions for local Investigations. 


Commission to examine 
witness not within British 
India. * 


Court to examine witness 
pursuant to commission. 


S92. In any suit or proceeding in which the Court deems a local in* 
vestigation to be requisite or proper for the purpose 
inva^aSons ^ elucidating any matter in dispute, or of ascertain- 

V . ing the market-value of any property, or the amount 
of any mesne profits or damages or annual nett profits, and the same cannot 
be conveniently cbnducted by tho Judge in person, the Court may issue a 
commission to such person as it thinks fit, directing him to make such in- 
vestigation and to report thereon to the Court : 
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Provided that, when the Local Government has made rules as to the ^ 
persons to whoni such commission shall be issued, the Court shall be bound 
by such rules. 

393. The Commissioner, after such local inspection as he deems neces- 
. sary, and after reducing to writing the evidence 
Commis- return such evidence, together 

with his report in writing, signed with his name, to 
the Court. 

The report of the Commissioner and the evidence taken by him (bul not 
the evidence without the report) shall be evidence 
in the suit and shall form part of the record ; but 
the Court, or, with the permission of the Court, any 
of the parties to the suit, may examine the Com- 
missioner personally in open Court touching any of 
the matters referred to him or mentioned in his re- 
port, or as to the manner in which he has made the investigation. 

C . — Commissions to examine Accounts, 


Report and depositions to 
be evidence in suit. 


Commissioner may be ex 
amined in person. 


394. 


Commission to examine 
or adjust accounts. 


In any suit in which an examination or adjustment of accounts is 
necessary, the Court may issue a commission to such 
person as it thinks fit directing him to make such 
examination or adjustment. 


Court to give Commis- ^9^* Court shall furnish the Commissioner 

sioner necessary instruc- with such part of the proceedings and such detailed 
instructions as appear necessary, 

and the instructions shall distinctly specify whether the Commissioner 
is merely to transmit the proceedings which he may hold on the inquiry, or 
also to report his own opinion on the point referred for his examination. 

The proceedings of the Commissioner shall be received in evidence in 
Court to receive Com- unless the Court has reason to the dissatis- 

missioner's proceedings or fied with tbem^n which case the Court shall diiect 
direct further inquiry, further inquiry as R requisite. 


D . — Commission to make Partition. 


396. In any suit in which the partition of immoveable property not 
Cotomission to make par- pajing revenue to Government appears to the Court 
tition of non-revenue-pay- to be necessary, the Court, after ascertaining the 
ing immoveable property. several parties interested in such property and their 
several rights therein, may issue a cQjnmission to such persons as it thinks 
fit to make a partition according to such rights. 

The Commissioners shall ascertain and inspect the property, and shall 
divide the same into as many shares as may be direct- 
sioners^^^^^ Commis- ed by the order under which the commission issues, 
and shall allot such shares to the parties, and may, 
if authorized thereto by the said order, award sums to be paid for the purpose 
of equalizing the vafue of the shares. 

The Commissioners shall .then prepare and sign a report, or (if they 
cannot agree) separate reports, appointing the share of each party, and distin- 
guishing each share (if so directed by the said order) by metes and bounds. 
Such report or reports shall be annexed to the commission and transmitted to 
the Court \ and the Court, after hearing any objections which the parties 
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* may make to Che report or repm^s, shall either quash the same and issue a 
new commission, or (where she Commissioners agree in their report) png* a 
decred in accordance therewith. 


E. — General Provisions. 


397. Before issuing any commission under this Chapter, the Court 
_ ... may order such sum (if any) as it thinks reasoaable 

to be p”d*into TOnru ******** expenses of the com mi^on to be, within, a 

time to be fixed by the Court, paid into court by 
the party at whose instance or for whose benefit the commission is issued. 

Powers of Commissioners. ^^98. Any Commissioner appointed under this 
Chapter may, unless otherwise directed by the 

order of appointment, 

(а) exarrinethe parties themselves and any witness whom they or any 
of them may produce, and any other person whom the Commissioner thinks 
proper to call upon to give evidence in the matter referred to him ; 

(б) call for and examine documents and other things relevant to the 
subject of inquiry ; 

(c) at any reasonable time enter upon or into any land or building men- 
tioned in the order. 

399. The provisions of this Code relating to the summoning, attend- 
Attendance, examination a^ce and examination of witnesses, and to the 
and punishment of wit- remuneration of, and penalties to be imposed 
nesses before Commissioner, upon, witnesses, shall apply to persons required to 
give evidence or to produce documents under this Chapter, whether the 
commission in execution of which they are so required has been issued by 
4 Court situate within, or by a Court situate beyond, the limits of British 
India. 

For the purposes of this section, the Commissioner shall be deemed to 
be a Court of Civil Judicature. 


400. Whenever a commission is issued under 
tbit chaptei^ the Court shall direct that the parties 
to the suit shall appear before the Commissioner 
in person or by their agents or pleaders. 

If the parties do not so appear the Commissoner 
may proceed ex parte. 


Court to direct parties to 
' appear before Commis- 
sioner. 


Proc .dure ex ^arte. 


PART III. 

Of suits in particular cases. 


CHAPTER XXVI. 

Suits by Paupers. 

Suits may be brought 401. Subject to the following rules, any suit may 
in forma pauperis, brought by a pauper. 

Explanation , — A person is a pauper” when he is not possessed of 
sufficient means to enable himio pay the fee prescribed -by law for the plaint 
Jn such suit, or, where no such fee is prescribed, when he is not entitled to 
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property worth one hundred rupees other than his necessary wearing apparel 
and the subject-matter of the suit. 

402. No suit shall be brought by a pauper to recover compensation for 

What suits ezeepted. loss of caste, libel, slander, . abusive language or 
- assault. • 


403. The application for permission to sue by a pauper shall be in 
Application to be in writing, and shall contain the particulars required 

writing: by section 50 in regard to plaints in suits : a schedule 

Contents of application. moveable or immoveable property belonging 

to the petitioner, with the estimated value thereof, shall be annexed thereto ; 
and it shall be signed and verified in the manner hereinbefore prescribed for 
the signing and verification of plaints. 

404. Notwithstanding anything contained in section 36, the applica- 

^ ^ . tion shall be presented to the Court by the appli- 

^ ° person, unless he is exempted from appear- 

ing in Court under section 640 or section 641, in 
which case the application may be presented by .a duly authorized agent 
who can answer all material questions relating to the application, and who 
may be examined in the same manner as the party* represented by him 
might have been examined had such party attended in person. 

_ . _ . 405. If the application be not framed or present- 

° manner prescribed by sections 403 and 

404., the Court shall reject it. 

406. If the application be in proper form and duly presented, the 
^ Cl- Judge may, if he thinks fit, examine the petitioner, 

^ ^ agent, when the applicant is allowed to appear 

by agent, regarding the merits of the claim and the 
property of the applicant. 

When the application is presented by ap agent, the Court may, if it 
If presented by agent, thiuks fit, order thafr the applicant be examined by 
Court may ordar applicant a commission in the manner in which the examina- 
to be examined by commis- tion of an absent witness may be taken under the 
provisions of this Code. 


Rejection of a^iplication. 407 . If ft appear to the Court. 

(а) that the applicant is not a pauper, or 

(б) that he has within the two months next before the* presentation of the 
application, disposed of any property fraudulently or with a view to obtain the benefit 
or this chapter, or 


(c) that his allegations do not show a right to sue in such Court, or 

(d) that he has entered into any agreement with reference to the subject mat- 
ter of the proposed suit under which any other person has ebtaiued an interest in such 
subject-matter, 

.the Court shall reje^ the application. 


408. If the Comrt sees no reason to refuse the application on any of the 
Notice of day for receiv- grounds stated in section 407, it shall fix a day (of 
ing evidence of applicant’s which at least ten days^ previous notice shall be given 
pauperism. opposite party and the Government Pleader) 

for receiving such evidence as |be applicant may adduce in proof of his pauper- 
ism, and for hearing any ^dence which may be adduced in diaproof 
thereof. 


129 



«70 


THE CODE OP CIVIL PROCEDURE. 


[Act XIV. 


409. On the day ,so fixed, or as soon thereafter as may be convenient, 

j Court shall examine the witnesses (if any) prodnced 

Procedure a i g. v party, and may cross-examine the applicant 

w his agent, and shall make a memorandum of the substance of their evidence. 

The Court shall also hear %ny argument which the parties may desire to 
offer on the question whether, on the face of the application and of the evi- 
dence (if any) taken by the Court as herein provided, the applicant is or is 
not subject to any of ihe prohibitions specified in section 407. 

The Court shall then ‘either allow or refuse to allow the applicant to sue 
us a pauper. 

410. If the application he granted^ it shall be numbered and registered, 

^ and shall be deemed the plaint in the suit, and the 

^ application proceed in all other respects as a suit insti- 

tuted under Chapter V, except -that the plaintiff shall 
not be liable to any dourt-fee ("other than fees payable for service of process) 
in respect of any petition, appointment of a pleader, or other proceeding con- 
nected with the suit. 

411. If the plaintiff succeed in the suit, the Court shall calculate the 
amount of court-fees which would have been paid by 
the plaintiff if he had not been permitted to sue as a 
pauper ; and sucB amount shall be a first charge on 

the subject-matter of the suit, and shall also be recoverable by the Govern- 
ment from any party ordered by the decree to pay 
the same, in the same manner as costs of suit are 
recoverable under this Code. 


Costs when pauper sue 
<oeed8. 


Becovery of court-fees. 


412. If the plaintiff fails in the suit, or if he is dispaupered, or if the 
Procedure when pauper suit is dismissed under section 97 or 98, the Court 

fails. ^ shall order the plaintiff, or any person made under 

section 32 co-plaintiff to the suit, to pay the court-fees which would have 
been paid by the plaintiff if he had not been permitted to sue as a pauper ; 

and if it find that the suit was frivolous or vexatious, it may also punish 
the plaintiff with fine not exceeding one hundred rupees, or with imprison- 
ment for a term which may extend to a month, or with both. 

413. An order of refusal made under section 409 to allow the appli- 

RcfasiA to flow* appli- ?8 a pauper shall be a bar to. any subse- 

cant ui sue as pauper tb bar quent application of the like nature by bim in 
subsequent application of respect of the same right to sue ; but the applicant 
like nature. shall be at liberty to institute a suit in the ordinary 

manner in respect of such right, provided that he first pays the costs (if any) 
incurred by Governnient in opposing his application for leave to use as a 
pauper. 

414. The Court may, on motion by the defendant, or by the Govern- 

ment Pleader, of which one week’s notice in writing 
Dispanj^nng. • ^ given to the plaintiff, order the plaintiff to 

vie dispaupered — 

(a!) if he is guilty of vexations or improper conduct in the course of the suit ; 

(5.) if if appears that his means are such that he 'ought not to continue to sue 
as a pauper, or ^ # 

(c.) if Im has entered into any agreement reference to the subject-matter 
of ^ suit, under which any other person has obtained an interest in such subject- 
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415. The costs of an application for permission to sue as a pauper and 
Costs. of an inquiry into pauperism are costs in tbq suit. 


CHAPTER XXVII. 


Persons authorized to act 
for Government. 


retary of State in Council. 


419. 

for Government 
to receive process. 


Suits by or against Government or Public Officers. 

416. Suits by 'or against the OovernmeDt shalf be instituted by or 
Suits by oragainst Score- agai«8t (as the case may be) the Secretary of State 

tray of State in Council. lur India in OoUDCil. 

417. PerSons being ex-offlcio or otherwise autlyrized to act for Govern- 
ment in respect of any judicial proceeding shall bo 
deemed to be the recognized agents by whom appear- 
ances, acts and* applications under this Code may 

be made or done on behalf of Government. 

418. In suits by the Secretary of State for India in Council, instead 

of inserting in the plaint the name and description 
Plaints in suits by Sec- place of abode of the plaintiff, it shall be'safljci- 

ent to insert the words “ The Secretary of State for 
India in Council.^^ ^ 

The Government Pleader in any court or^ such other person as* 
the Local Government may for any Court appoint in 
Agent for Government behalf shajl be the agent of the Government for 

the purpose of receiving processes against the said 
Secretary of State in Council issuing out of such court. 

420. The Court, in fixing the 'day for tlte said Secretary of State in 
Appearance and answer Council to answer to the plaint, shall allow a rea- 

by Secretary of State in sonable time for the necessary communication with 
Council. the Government through the proper channels, and 

for the issue of instructions to the Gorvernment Pleader to appear and 
answer on behalf of the said Secietary of State in Council or the Qfbvernmont,, 
and may extend the time at its discretion. 

421. The Court may also, in any case in which the Government 
Pleader , is not accompanied by any person on the 
part of the said Secretary of State iu Council, who- 
may be able to answer any material questions relat- 
ing to the suit, direet the attendance of such a 
person. 

Where the defendant is a public oflSc^, the Court may send a^ 
^ . ... « copy of the summons to the head of the office in 

Service on pu ic o cers. defendant is employed, foAhe purpose of 

being served on him, if it appear to the Court that the summons ba 
moat conveniently so served, 

• 423. If the public officer on receiving the summons consicfers it pro- 
Extension of time to en- per to make a reference ' to the Government before 
able office tib make refer- answering to the plaint, he may apply to the Court^ 
ence to<lovernment. • grant such extension of the time fixed in the 
summons as may be necessary to enable him to make such reference agd to 
receive orders thereon throu^ the proper channel ; 


Attendance of person 
able to answer questions 
relating to suit against Go- 
vernment. 


422. 


♦ Act VII of 1888 , 
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aod the Oourt upo,n tuch applicatioD may extend the tjinie for so long, 
as appears to be reqiilsile. 

424. No suit shall be instituted against the said Secretary of State in 
Notice previous to suing Council, or against a public offiter in respect of an act 
Secretary of State in Coun- purporting to be done by him ID his official capacit^^ 
oil or public o%er. until the expiration of two months next after notice 

in writing’ fans been, in the case of the Secretary of Stape in Council, deli- 
vered to, er leTfc at the office of, a Secretary to the Local Government or the 
Collector of the District, and, In the case of a public officer, delivered to him 
or left at bis office, stating the cause of action and the name and place of 
abode of the intending plaintiff *and the relief which be claims ; and the 
plaint must contain a stdtement that such notice has been so delivered or left. 


Arrests in such suits. 


425. No warrant of arrest shall be issued in 
such suit without in consent in writing of the Dis- 
trict Judge. 


42i. If the Government underbakes the defence of a suit against a public 
Application wh^e Go- oflScer, the Government Pleader, upon being furnished 


vernment 
fence. 


undertakes de- with authority to appear and answer to the plaint, 
shall apply to the Court, and upon such application 
the Court shall cause a note of his authority to be entered in the register. 

427. If such application is •not made by the Government Pleader on 
or before the day fixed in the notice for the defend- 
ant to appeaf and answer to the plaint, the case 
shall proceed, as in a suit between private parties, 
except that the defendant shall not be liable to 
arrest, nor hie property to attachment, otherwise 
that in execution of a decree. 


Procedure where no such 
application made. 

Def^dant not liable to 
arrest before judgment. 


428. In a suit against a* public officer in respect of such act as afore- 

Exemption qf public ^he Court shall exempt the defendant from 

officers from psfsonal ap- appearing in person when he satisfies the Court 
pearance. ^ • that he cannot absent himself from his duty without 

detriment to the public service. 

429. When the decree is against the said Secretary of State in Coqn- 
Procedure where decree cil or against a public ofBcer in respect of suclf act 

agairrtitovernraeDtorpub- as aforesaid, a time ' shall be specified in the decree 
lie officer. within which it shall be satisfied; and, if the decree 

is not satisfied within the time so specified, the Court shall report the clase 
for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains un- 
satisfied for the period three months computed from the date of the 
report. # * 


CHAPTER XX VIIL \ 

Surrs OT Aliens and by or against Foreign and Native Sulei^ 

490, Alien enemies residing in British India jvith the pernlUsiontfof 
« the Ukivernor General in Council, and alien fnends, 

'Wte idima may see. majf 8^^^ the Courts of British India as if they^ werk 
subject! dr Her Majesty, 


« AetVIIef 188S^ 
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No alien en^my residiDg in British India without such permission, or 
residing in a foreign country, shall soe in any of such Courts. 

Explanation . — Every person residing in a foreign country, the Government of 
which is at war with the United Kingdom of Great Britain and Ireland,, and carry- 
Ihg on business in that country without a license in that behalf under the hand of 
one of Her Majesty’s Secretaries of State or of a Secretary to the Government of 
^ India, shall, for the purpose of the second paragraph of This section, be deemed to be 
an alien enemy residing in a foreign country. 

When foreign State may 431. A foreign State may sue in the Courts of 
sue. ^ British India, provided that — 

[a] it has been recognized by Her Majesty or the Governor General in Councih 

aM 

[A] the object of the suit is to enforce the private rights of the head or of tho 

subjects of the foreign State. 

• 

The Court shall take judicial notice of the fact that a foreign State has 
not been recognized by Her Majesty or by the Governor General in 
Council. • 

432. Persons specially appointed by order of Government at the 
Persons specially ap- request of any Sovereign Prince or ruling Chief, 

pointtid by Government to whether in subordinate alliance with the British 
mosecute or defend for Government or otheywiae, and whether residing 
iDoes or le s.^ within or without British India or* at the request 

of any person competent in the opipion of the Government to act on behalf 
of such Prince or Chief, to prosecute or defend any suit on his behalf, shall 
be deemed to be the recognized agents by whom appearances, acts and appli- 
.. cations under this Gode may be made or done on behalf * of such Prince or 
Chief. 

An* appointment under this section may be made for the purpose of a 
specified .suit or of several specified suits, •or fo^the purpose of sudh suHs 
as it may from time to time be necessary to prosecute or defend on behalf of 
the Prince or Chief. , 

^ "A person appointed under this section may authorise or appoint persons 
to make and do appearances, applications and acts in any such suit or suits 
as if h©i were himself a party to the suit or suits. 

433. * (1) Any such Prince or Chief, and any ambassador or envoy of a 
Suit against Princes, Foreign State, may, with the consent of the Governor 

Chiefs, anibassadors and General in Council, certified by the signature of one 
envoys. Secretaries to the Government of India (ljut 

' not wittiont such consent), be sued in any compjstent Court. 

(2) 'feuch consent • may be given with respect to a Specified suit oi‘ to 
specified suits, or with respect to all suits of any specified class or 
claves, and*may specify, in the case of any suit or class of suits, the ©oui^ in 
which- the Prince, Chief, ambassador or envoy may be sued ; but it shall not 
be given^n^ss the Prince, Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against ^the person desiring to sue him, or 

^ (py himself or another trades within the ld6al linifts of the jurisdiction of the 
Court, or 

. -g ft r- ■■ ■ . ■ .. - 
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(c) id in possession of immoveable property situate within those limits and 
is to.be sued with reference to such possession or for monej^ charged on that^ 
property. ^ 

(3) No such Prince, Chief, ambassador or envoy shall be arrested under 
this Code, and, except with the consent t>f the Governor General in Coum^ 
certified as aforesaid, no dbcree shall be'executed against the property of any 
such Prince, Chief, ambasiKdor or envoy. 

(4) The Governor General in Council may, by notification in the " 
Gazette of fydia, authorisei^a Local Government and any Secretary to that 
Government to exercise, with respect to any Prince, Chief, ambassador or 
envoy named in the notification, the functions assigned by the foregoing eub-^ 
sections to the Governor General in Council and a Secretary to the Govern-.- 
ment of India, respectively. 

(5) A person may, as a tenant of immoveable ‘property, sue, without 
such consent as is mentioned in this section, a Prince, Chief, ambassador or 
envoy from whom he holds or claims to hold the property. • 

434.* A Sovereign Prince or Ruling Chief may sue, and shall be sued^ 
in the name of his state ; • 

Provided that in giving the consent referred to in the last foregoing 
section the Governor Generm in Council or Local Government, as the <?ase 
may be, may direct that any such Prince or Chief shall be sued in the name 
of an agent or in any other name. 


CHAPTER XXIX. 

Suits by and against Cobpobations and Companies. ^ 

435. Jjo suits by a Corporati^p, or by a Company authorized tQ sue 
* and be sued in the name of an officer or of h tjopsteor 
plaint may* be subscribed and verified op behalf 
of the Corporation or ‘Company by any dir^tor^ 
secretary or other principal officer of the Corporation or Company, Wno is 
able lo depose to the facts of the pase. 

436. When the suit is against a CorporatiaiP„or 
or^mplns? against a Company authorized to sue and Joe |ued 

in the name of an officer or of a trustee, ^the sum- 
mons may be served-t- ^ w 

(a) by leaving it at the registered office (if any^ of the Corporation Com- 
pany, or ^ 

(jtl) by sending it by post in a letter addressed to such officer or trustee at the 
office {or if there be more offices than one, at the principal office in British 
of ^ OS!rpo]ati(m or Company « ^ 

{c) by jpvlpg it to aiy director, secretary or othw principal offic^of thfe Cor- 
poration of Qompimj ; . # 

and the Court may require tin| persemai appearance of any director, secretary or 
etberjprino^offioerof th# or Company who may be Able to ansfer 

matirud questions relating to ih^ suit. ^ 


AetTUoi 18SS. 
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CHAPTER XXX. 

Suits by and against Trustees, Executors and Administrators. 

437. Iq all suits concerning property vested in a trustee, exec'utor or 
.p , . , , administrator, when the contention is between the 

ficiari^^in suUs concern- persons beneficially interested in such property and 
liii? pronerty vested ia a third person, the trustee, executor or adminis- 
trustees, &c. trator shall represent the persons so interested, and 

it shall not ordinarily be necessaty to make them parties to the suit. But 
the Court may, if it thiuks fit, order them or any of them to be made 
such parties. 

438. When there are several executors or admi- 
nistratora, they shall all be made parties to a suit 
against one or more of them : 

Provided that executors who have not proved their testator's vvill, and 
executors and administrators beyond the local limits of the jurisdiction of 
the Court, need not be made parties. 

439. Unless the Court directs otherwise, the 
Hii-=!baTid of married exe- }^,,gband of a married administratrix or executrix 

cutrix not to Join. i ,, , ^ i 

bhall not be a party to a suit by or against her. 


CHAPTER XXXI. 

Suits by and against Minors and Persons of unsound Mind. 

440. Every suit by a minor shall be instituted in his name by an adult 
Minor murit sue by next pe»*son, who in such suit shall be called the next 
friend. friend of the minor, and may be ordered to pay any 

COSTS in the suit as iF he were the plaintiff. 

*If a minoi has a guardian appointed or declared by an authority com- 
petent in this behalf a suit shall noc be instituted on behalf of the minor 
by any peivon other than such guardian except with the leave of the Court 
gi anted after iiuiice to such guardian and after hearing any objections wh’ch 
he may desire to make with respect to the institution of the suit and the 
Court shall not grant such I 'ave unless it is of opinion that u is for the 
welfare of the minor that the person propo.sing to iustiuue the suit in the 
name of the minor should be permitted to do so. 

^ , , 441. Every application to the Court on behalf 

bv^neKlTaor guaSlan ^ n.inor (other than an application under section 
adUtem, 449) shall be made by his next friend, or his guar- 

dian for the suit. 

442. If a plaint be filed by or on behalf of a minor without a next 

mint aied without next defendant may apply to have the plaint 

friend to be taken of taken ott the file, with costs to be paid by the 
file. pleader or other person by whom it was presented. 

Notice of such application shall be given to such 
person by the defendant ; and the Court, after hearing his objections, if 
any, may make such order in tiie matter as it thinks fit. 

443. Where the defendant to a suit is a minor, the Court, on being 

satisfied of the fact of his minority, shall appoint 
nopo^ted^'^nrr " “ » P*’®?®'' persou to be guardian for the suit for such 

minor, to put in the defence for such minor, and 
generally to act on his behalf in the conduct of the case. 
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^Where an authority competent in this behalf as appointed or declared 
a guardian or guardians of the person or property or boih of the ntinor, 
the Court shall appoint him or one of them, as the ease may be, to be the 
guardian for the suit under this section unless it considers, for reasons to be 
lecorded by it that some other person ougnt to be so appointed. 

44‘4j. Every order made in a suit or on any application before the 
^ ^ j -XU . Court, in or by which a rumor is in any way cou- 

next friend or guardian ccrned or afiected, witliout such rririor being re- 
may be discharged. presented by a next friend or guardian for the suit, 

aa the case may be, may be discharged, and, if the 
pleader of the party at whose instance such order was obtained knew, or 
might reasonably have known, the fact of such minority, with costs to be 
paid by such pleader. 

445. Any person being of sound mind and full age may act as next 
friend of a minor, provided his interest is not 
ho may be next friend. a(]verse to that of such minor^ and he is not a 
defendant in the suit. 

44G. If the interest of the next friend of a minor is adverse to that 
of such minor, or if he is so connected with a defen- 
Removal of next friend. whose interest is adverse to that cf the minor, 

as to make it unlikely that the minors interest will be properly protected 
by him, or if he does not do his duty, or, pending the suit, ceases to reside 
within British India, or for any other sufficient cause, application may 
be made on behalf of the minor or by a defendant for his removal ; and the 
Court (if satisfied of the sufficiency of the cause assigned) may older the 
next frier^d to be removed accordingly. 

*If the next friend is not a guardian appointed or declared by an 
authority competent in this behalf and an application is made by a guardian 
so appointed or declared wlio desires to be himself appointed in the place 
of the next friend, the Court shall remove the next friend unless it con- 
siders, for reavsons to be recorded by it that the guardian ought not to be 
appointed the next friend of the minor. 

447. Unless otherwise ordered by the Court, a next friend shall not 
retire at his own lequest without first piocuring a 
Retirement of next fnen . person to be put in his place, and giving security 
for the costs already incurred. 

The application for the appointment of a new next friend shall be sup- 
ported by affidavit showing the fitness of the person 

mfut!jfTeTnext friend”^’ proposed, and also that he has uo interest adverse 
to the minor. 

Stay of proceedings on 448. Oo the death or removal of the next fiiend 
death or removal of next of a minor, further proceedings shall be stayed 
until the appointment of a next friend in his place. 

449. If the pleader of such minor omits, within reasonable time, to 

take steps to get a new next friend appointed, any 
»eWf.w"nertfS“‘' person interested in the minor or the matter at 
issue may apply to the Court for the appointment 
of one, and the Court may appoint such person as it thinks fit. 

450. A minor plaintiff, or a minor not a party to a suit on whose 
Course to be followed by behalf an application is pending, on coming of age 

minor plaintiff or applicant must elect whether he will proceed with the suit 
on coming of age. q|. application. 


Application for appoint- 
ment of new next friend. 


Stay of proceedings on 
death or removal of next 
friend. 


Act VIII of im. 
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Where he elects to pro- 
ceed. 


451. If he elects to proceed with it, he shall 
apply for an order discharging the next friend, and 
• for leave to proceed in his own name. 

The title of the suit or application shall in such case be corrected so 
as to read thenceforth thus: 

A, B.j late a minor, by C. D., his next friend, but now of full age.” 

452. If he elects to abandon the suit or application, he shall, if a sole 
Where he elects to aban- plaintiff, or sole applicant, app’y for an order to 
dismiss the suit or application on repayment of the 
costs incurred by the defendant or respondent, or 
which may have been paid by bis next friend. 

453. Any application und^r section 45l or section 
sppii^ations “ under°rec^ ex parte ; and it must be proved by 

tiony 451, 452. affidavic that the late minor has attained his full age. 

454. A minor co-plaintiff on coming of age and desiring to repudiate 
When minor co-plamtifT the suit must apply to have his name struck out 

eorninn: of age desires to as co-plaintiff ; and the Court, if it finds that he 
repudDite suit. is not a neces-^aty party, shall dismiss him from 

the suit on such terms as to costs or otherwise as it thinks fit. 

Notifc of the application shall be served on the next friend, as well 
as on the defendant ; and it must be proved by affidavit that the late minor 

has attained his full age. The Costs of all parties 
of such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as the Court directs. 

If the late minor be a necessary party to the suit the Court may direct 
him to be made a defendant. 

455. If any minor on attaining majority can prove to the satisfaction 

of the Court that a suit instituted in his name 
or improper by a next friend was unreasonable or improper, he 

may, if a sole plaintiff, apply to have the suit 
dismissed. 

^Sotice of the application shall be served on all the parties concerned 
and the Court, upon being satisfipd of such unreasonableness or improprie ty, 
may grant the application, and order the next friend 
to pay the cost of all parties in respect of the 
application and of anything done in the suit. 

45G. ^11 order for the appointment of a guardian for the suit may be 

obtained upon application in the name and on behalf 
of of the minor or by the plantiff. Such application 

must he supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in question in tho 
suit adverse to that of the minor, and that he is a fit person to be so appointed. 

Where there is no other person fit and willing to act as guardian for tho^ 
suit, the Court may appoint auy of its officers to be- such guardian ; Provid- 
ed that he has no interest adverse to that of the m’nor. 

457. A co-defendant of sound mind and of full age may be appointed 

guardian for the suit, if he has no interest adverse 
ad lUemT^^ ^ guardian to that of the minor ; but neither a plantifiF, nor a 
married woman, can be so appointed., 

458. If the guardian for the suit of a minor def^endant does not do his 
Guardian neglecting his d^ty, OF if Other Sufficient ground to made to appear,, 

duty may be removed. the Court may remove him, and may order him to, 

pay such costs as may have been occasioued to any 
party by his breach of duty. 
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Appointment in place of 4*59. If the guardian for the suit dies pending 
puardian dying pendente such suit, or is removed by the Court, the Court 
shall appoint a new guardian in his p!-ace. 

460. When the enforcement of a decree is applied for against the heir 
Guardian ad litem of Of representative, being a minor, of a deceased party, 
minor representative of de- a guardian for the suit of such minor shall be 
ceased judgment-debtor. appointed by the Court, and the decree-holder shall 
serve on such guardain notice of such application. 

♦ 461. (i) A next friend or guardian for the suit shall not vithout 

the leave of the Court, receive any money or other moveable property ou 
behalf of a minor either : — 

(а) by way of compromise before decree or order, or 

( б ) under a decree or order in favour of the minor. 

(i?) Where the next friend or guardian for the suit has not been ap- 
pointed or declared by competent authority to be guardian of the property 
of the minor, or having been so appointed or declared is under any dis- 
ability known to the Court to receive the money or other moveable property, 
the Court shall, if it grants him leave to receive the property, require such 
security and give such directions as will, in its opinion, sufficiently protect 
the property from waste and ensure its proper application. 

Next friend or guardian 462. No next friend or guardian for the suit 
not to compromise shall, without the leave of the Court, enter into any 
without leave of Court. agreement or compromise on behalf of a minor, with 
reference to the suit in which he acts as next friend or guardian. 

Any such agreemsjut or compromise entered into without the leave 
Compromise without of the Court shall be voidable against all parties 
leave voidable. other than the minor, 

463. The provisions contained in sections 440 to 462 (both inclusive^ 
Application of sections shall, viutandis^ ^^PpJy in the case of persons 

440 to 4()2 to persona of of unsound mind, adjudged to bo so under Act No. 
unsound mind. XXXV of 1858, or under any other law for the 


time being in force. 

464. Nothing in this Chapter applies to a Sovereign Prince or ruling 
chief suing or being sued in the name of his State or being sued, by 
direction of the Governor General in Council ora Local Government, in the 
name of an agent or in any other name or shall be construed to affect or in 
any way derogate from, the provisions of any local law for the time being 
in force relating to suits by or against minors or by or against lunatics or 
other persons of unsound mind. 


CHAPTER XXXIL 

Suits by and against Military Men. 

465. When any officer or soldier actually serving the Government 
Officers or soldiers who » niilitary capacity is a party to a suit, and can- 
cannot obtain leave may not obtain leave of absence for the purpose of prose- 

.^nthonzB any person to cuting or defending the suit in person, he may 
Bue or defend for them. 1 . 1 , 4 . 

authorize anv person to sue or defend in his stead. 

The authority shall be in writing and shall be signed by the officer or soldier in 
the presence of (a) his commanding officer, or the next subordinate officer, if the 
party be himself the commanding officer, or (5) where the officer or soldier is serving 


Act VIII of 1890, 
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in military staff employment, the head or other superior officer of the office in 
which he is employerl. Such commanding or other officer shall countersign the 
authority, which* shall be filed in Court. 

When so filed, the countersignature shall be sufficient proof that the authority 
was duly executed, and that the officer or soldier by whom it was granted could 
not obtain leave of absence for the purpose of prosecuting or defending the suit 
in person. 

Explanation . — In this chapter the expression ‘commanding officer’ 
means the officer in actual command for the time being of any regiment, 
corps, detachment or depot to which the officer or soldier belongs. 

466. Any person authorized bv an officer or a soldier to prosecute or 
Person so authorized defend a suit in his stead may prosecute or defend 

mav act personally or ap- it in person in the same manner as the officer or 
point pleader. soldier could do if present ; or he may appoint 

a pleader to prosecute or defend the suit on behalf of such officer or 
toldier. 

467. Processes served upon any person authorized by an officer or a 
Service on person so an- soldier, as in section 465, or upon any pleader 

thonzed, o on his pleader, appointed as aforesaid by such person to act for, or 
to be good sei ice. behalf of, such officer or soldier, shall be as 

effectual as if they had been served on the party in person or on his 
pleader. 

468. When* a soldier i? a defendant, the Court shall send a copy of 

Service on officers and suininoDs to his commandiDg officer for the 

soldiers. purpose of being served on him. 

The officer to whom such copy is .sent, after causing it to be seived 
on the person to whom it is addressed, if practicable, shall return it 
to the Court with the written acknowledgment of such person endorsed 
thereon. 

If from anv cause the cony cannot be so served, it shall be returned to 
the Court bv which it was sent, with information of the cause which has 
prevented the service. 

469. Repealed hy Act XIII of 1889, 

CHAPTER XXXIII. 

Interpleader. 

470. When two or more persons claim adversely to one another the 

. same payment or property from another person, 
may bTinstUuted!^ whose only interest therein is that of a mere stake- 

holder and who is ready to render it to the right 
owner, such stakeholder may institute a suit of interpleader against all the 
claimants for the purpose of obtaining a decision as to whom the payment or 
propel ty should Be made or delivered, and of obtaining indemnity for 
himself : 

Provided that if any suit is pending in which the rights of all parties 
can properly be decided, the stakeholder shall not institute a suit of inter- 
pleader. 


Act XIII of 1889. 
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471. In every suit of interpleader the plaint must, in addition to the 

Plaint in such suit. 0 th it statements necessary for plaints, state — 

(a) that the plaintiff has no interest in the thing claimed otherwise 
than as a mere stakeholder ; 

(b) the claims made the defendants severally ^ and 

(c) that there is no collusion between the plaintiff and any of the 
defendants. 

472. When the thing claimed is capable of being paid into Court or 

placed in the custody of the Court, the plaintiff 
ed^nt ™CoiirL ^ ^ before he can be entitled to 

any order in the suit. 

Procedure at first hearing. 473. At the first hearing the Court may — 

(а) declare that the plaintiff is discharged fro4u all liability to the 
defendants in respect of the thing claimed,, award him his costS) and dismiss 
him from the suit ; 

or, if it thinks that justice or convenience so require, 

(б) retain all parties until the final disposal of the suit 

and, if it finds that the admissions of the parties or other evidence 
enable it, 

(c) adjudicate the title to the thing claimed or else it may, 

(cZ) direct the defendants to interplead one another by filing statements 
and entering into evidence for the purpose of bringing their lespective 
claims before the Court, and shall adjudicate on such claims. 

474. Nothing in this chapter shall be taken to enable agents to sue 
When agents and ten- their principals, or tenants to sue their landlords, for 
ants may iiibtitine inter- the purpose of eorapelling them to interplead with 
pleader- suits. persons Other than persons making claim 

through such principals or landlords. 

Illustrations. 

{a.y A deposits a box of jewels with B as his agent. C alleges that the- 
jewels were wrongfully obtained from him by A, and claims them from B. B cannot 
institute an interpleader-suit against A and C. 

{b.) A deposits a box of jewels with B as his agent. He then wTites to C 
for the purpose of making the jewels a security for a debt due from himself to 
C. A afterwards alleges that C’s debt is satisfied, and C alleges the contrary. 
Both claim the jewels from B. B may institute an interpleader-suit against 
A and C. 


costs. 


475. When the suit is properly instituted, the Court may provide for 
Charge of plaintiff’s the plaintiffs costs by giving him a charge on the 

thing claimed or in some other effectual way. 

476. If any of the defendants in an interpleader-suit is actually suing 

, the stake-holder in respect of the subject of such 

danrirsuing sTakehoWer Court in which the suit against the stake- 

holder is pending shall, on being duly informed by 
the Court which passed the decree in the interpleader-suit in favour of the 
stakeholder, that such decree has been passed, stay 
the proceedings as against him ; and’ bis costs in the 
suit so stayed may be provided for in such suit ; but if, and so far as, they 
are not provided for in that suit, they may be added to bis costs incurred in 
thd interpleader«suit. 
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• « 

Provisional Remedies. 


CHAPTER XXXIV. 


Of Arrest and Attachment before Judgment. 


A. — Arrest before Judgment. 


. 477. If. at any stage of any snit, other than a 

ply tS s^ecurity b^akeT suit for the possession of immoveable property, the 
^ ^ ^ plaintiff satisfies the Court by affidavit or other- 

wise — 

that the defendant, with intent to avoid or delay the plaintiff, or to avoid 
any process of the Court, or to obstruct or delay the execution of any decree 
that may be passed against him, 

(a ) lias absconded or left the jurisdiction oT the Court, or 

(J) is about to abscond or to leave the jurisdiction of the Court, or 

(c) has disposed of or removed from the jurisdiction of the Court his property 
or any part thereof, or 

that the defendant is about to leave British India under circumstances 
affording reasonable probability that the plaintiff will or may thereby be 
obstructed or delayed in tbe execution of any decree that may be passed 
against the defendant in the enit, 

the plaintiff may apply to the 6ourt that security be taken for the 
appearance of the defendant to answer any decree that may be passed against 
him in the suit. 


Order to bring up de- ^78. If the Court, after examining the appli- 
fendant to show cause why cant, and making such further investigation as it 
he should not give security, thinks it, is satisfied— 

that the defendant, with any such intent as aforesaid*, 

( a) has absconded or left the jurisdiction of the Court, or 

(h) is about to abscond or to leave the jurisdiction of the Court, or 

(c) has disposed of or removed from the 'jurisdietien of the Court his property 
or any part thereof, or 

that the defendant is about to leave British India under the circum- 
stances last aforesaid, 


the Court may issue a warrant to arrest the defendant and bring him 
before the Court to show cause why he should not give security for his ap- 
pearance. 

479. If the dejFendant fail to shew such cause, the Court shall order 

If defendant fail to show pro- 

cause, Court may order him P^fty Sufficient' to answer the claim against him, or 
to make deposit or give to give Security for his appearance at any time 
security. when called upon while tbe suit is pending, and 

until execution or satisfaction of any decree that may be passed against 
him in the suit. 
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The surety shall bind himself, in default of such appearance, to pay 
any sum of money which the defendant may be ordered to pay in the suit. 

Frocedure in case of ap- 480. The surety for the appearance of the de- 
Vlication by surety to be feiidaut may at any time apply to the Court in 
diacharged. which he became such surety to be discharged from 

his obligation. 

On such application being made, the Court shall summon the defendant 
to appear, or, if it thinks fir, may issue a warrant for his arrest in the first 
instance. 

On the appearance of the defendant pursuant to the summons or 
warrant, or on his voluntary surrender, the Court shall direct the surety to 
be discharged from his obligation, and shall call upon the defendant to find 
fresh security. 

481. If the defendant fail to comply with any order under section 479 
Procedure where defen- or sectiou 480, the Court may commit him to jail 
daiit fails to give socuiity until the decision of the suit, or, if judgment be 
or find fresh security. given against the defendant, until the execution of 

the decree : Provided that no person shall be imprisoned under this section 
in any case for a longer period than six mouths, nor for a longer period than 
six weeks when the amount or value of the subject-matter of the suit does 
^not exceed fifty rupees : 

Provided that no person shall be detained in prison under this section 
after he has complied with such order. 

482. The provisions of section 339 as to allow- 
Subsistence of defen- j^^ecs payable for the subsistence of judgment- 
an s arres e . debtors shall apply to all defendants arrested under 

this chapter. 

B. — Attachment before Judgment 
. , 483. If at any stage of any suit the plaintiff 

mcl.t^’lcTseTurlTyTromdi- ftjsfies the Court by affidavit or otherwise that the 
fondant to satisfy decree, defendant, with intent to obstruct or delay the 
and in default for attacb- execution of any decree that may be passed against 
ment of property. 

(rt ) is about to dispose of the whole or any part of his property, or to remove 
the same from the jurisdiction of the Court in which the suit is pending, or 

(h ) has quitted the jurisdiction of the Court, leaving therein property belonging 
to him, 

the plaintiff may apply to the Court to call upon the defendant to fur- 
nish security to satisfy any decree that may be passed against him in such 
suit and, on his failing to give such security, to direct that any portion of his 
property within the jurisdiction of the Court shall be attached until the 
further order of the Court. 

_ ^ The application shall, unless the Court otherwise 

Con n o appicaion. directs, specify the property required to be attached 
and the estimated value thereof. 

484. If the Court, after examining the applicant and making any 
Court may oidl on do- fuither investigatien which it thinks fit, is satisfied 
fondant to furniBh secuii- that the defendant is about to dispose of or remove 
ty or show cause. his property, with intent to obstruct or delay the 

execution of any decree that may be passed against him in the suit, or that 
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Withdrawal 

meat. 


of attach- 


he has with such intent quitted the jurisdiction of the Court, leaving fherein 
property belonging to him, the Court may require him, within a tiftie to 
be fixed by the Court, either to furnish security in such sum as may be 
specified in the order, to produce and place at the disposal of the Court, 
when required, the said property or the value of the sum, or such portion 
thereof as may be sufficient to satisfy the decree, or to appear and show 
cause why he should not furnish security. 

The Court may also in the order direct the conditional attachment of 
the whole or any portion of the property specified in the application. 

^?85. If the defendant fail to show cause why he should not furnish 
Attachment if cause not Security, or fail to furnish the security required, 
shown or security not fur- within the time fixed by the Court, the Court may 
order that the property specified in the application, 
or such portion thereof as appears sufficient to satisfy any decree which may 
be passed in the suit, shall be attached. 

If the defendant show such cause or fyrnish the required security, and 
the property specified in the application or any por- 
tion of it has been attached, the Court shall order 
the attachment to be withdrawn. 

486. The attachment shall be made in the 
manner herein provided for the attachment of pro- 
perty in execution of a decree for money. 

487. If any claim be preferred to the property attached before judg- 
Investigation of claims ment, such claim shall be investigated in the 

to property attached be- raanuor hereinbefore provided for the investigation 
fore judgment. of claims to property attached in execution of a 

decree fur money. 

488. When an order of attachment before judgment is passed, the 
Removal of attachment Court which passed the order shall remove the attach- 

when security furnished or ment whenever the defendant furnishes the secuiity 
suit diminished. required, together with security for the costs of the 

attachment, or when the suit is dismissed. 

489. Attachment befuie judgment shall not affect the rights, existing 

Attachment not to at- atlacbmeut, of peraoi.s aot parties to 

the suit, nor bar any person holding a decree against 
the deleudaut from applying for the sale of the pro- 
perty under attachment in execution of such decree. 

490. Wl^ere property is under attachment by 
virtue of the provisions of this chapter, anu a decree 
is given in favour of the plaintiff, it shall not be 
necessary to re-attach the property in execution of 
such dfciee. 


Mode of making attach 
ment. 


feet rights of strangers, or 
bar decree-holder from ap- 
plying for sale. 

Property attached under 
chapter not to be re at- 
tached in execution of 
decree. 


(7 , — Compensation for improper Arrests or Attachments. 

Compensation for obtaiS- 491. If ia any suit in which an arrest or attach- 
ing arrest or attachment ment has been effected, it appears to the Court that 
on insufficient grounds. such arrest or attachment was applied for on in- 
sufficient grounds, 

or if the suit of the plaintiff fails, and it appears to the Cotrt that there 
was no probable ground for instituting the suit, 
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the Court may, on the application of the defendant, awar# against the 
plaint/iff in its decree such amount, not exceeding one thousand rupees, as it 
deems a reasonable compensation to the defendant for the expense or injury 
caused to him by the arrest or attachment : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
pensation. 

An award under this section shall bar any suit for compensation in 
respect of such arrest or attachment. 


CHAPTER XXXV. 

Of temporary Injunctions and Interlocutory Orders. 

A. — Ttm'porary .Injunctions. 

Cases in which tempo- 498. If in any suit it is proved by aflfiidavit or 
rary injunction may be otherwise- 
granted. 

[a] that any property in dispute in a suit is in danger of being wasted, damaged 
or alienated by any party to the suit, or wrongfully sold in execution of a decree, or 

[^>] that the defendant threatens, or is about, to remove or dispose of his pro- 
perty with intent to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or 
give such other order for the purpose of staying and preventing the wasting, damag- 
ing, alienation, sale, removal or disposition of the property as the Court thinks fit, 
or refuse such injunction or other order. 

493. In any suit for restraining the defendant from committing a 
Tniunotion to restrain breach of contract or other injury, whether coinperi- 
repesitiou or contimi- sation be claimed in the suit or not, the plaintiff 
anoe of breach. -may, at any time after the commencement of the suit, 

and either before or after judgment, apply to the Court for a temporary iu- 
juction to restrain the defendant from comrmitting the breach of contract or 
injury complained of, or any breach of contract or injury of a like kind 
arising out of the same contract or relating to the same property or right. 

The Court may by order grant such injunction on such terms as to 
the duration of the inj auction, keeping an account, giving security, or other- 
wise, as the Court thinks fit, or r.efuse the same. 

In case of disobedience, an injuncticm granted under this section or 
section 492 may be euforrced by the imprisonment of the defendant for a 
term not exceeding six mohths, or this attachment of his property, or both. 

No attachment under this seqjtioQ shall remain in force foi: more than 
one year, at the end of which time, if the defeuaiamt has not obeyed the 
injunction, the property attached may be sold, and out of the proceeds the 
Court msiy award t(5 the plaintiff su^ compeusation as it thinks fit, and 
majypay the balance, if any, to the defendant. 

' 494. The Court shall in all cases, except where it appears that the 
Befdte granting injunc- object of granting the injunction would be defeated 
tion, Court to direct notice by the delay, 4>ef ore granting an injunction, direct 
to opposite party, notice of the application for the same. to be given to 

the opposite party. 
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495. An injunction directed to a Corporation or publiq Company is 
Injunction to Corpora- binding not Only on the Corporation or Company 
tion binding on its itself, but also on all members and officers of the 

bers and officeiB. Corporation or Company whose personal action it 

seeks to restrain. 

Order for injunction may 496. Any order for an injunction tn^ be die- 
be discharged, varied or charged, or varied, or set aside by the Court, on 
set aside. application made thereto by any party dissatisfied 

with such order. 


Compensation to defend- . 497- If it appears *0 the Court that an inju^* 
ant for issue of injunction tion which it has granted was applied for on insum.' 
on insufficient grounds. cient grounds, or 

if, after the issue of the injunction, the suit* is dismissed or judgment is 
given against the plaintiff by default or otherwise, and it appears to the 
Court that there was no probable ground for instituting the suit, 

the Court may, on the application of the defeadant, award against the 
plaintiff in its decree such sum, not exceeding one thousand rupees, as it 
deetns a reasonable compensation to the defendant for the expense or injury 
caused to him by the issue of the injunction : 

Provided that the Court shall not award under 
this section a larger amount than it might decree 
in a suit for compensation. 

An award under this section shall, bar any suit for compensation in 
respect of the issue of the injunction. 


B. — InterlocutqfVy Orders. 


498, The Court may, on the application of any party to a suit, order 
the sale, by any person named in such order, and in 
such manner and on such terras a'S it thinks fit, of 
any moveable property, being the subject of such 
suit, which is subject to speedy and natural decay. 


Power to order interim 
sale of perishable articles. 


Power to make order 
for detention, &c., of sub' 
ject-matter, and to au- 
thorize entry, taking of 
samples and experiments. 


499. The Court may, on the application of any 
party to a suit, and on such terms as it thinks fit, 
{a) make an order for the -detention, preservation 
or inspection of any property being the subject of 
such suit; 


(6) for all or any of the purposes aforesaid authorize any person to enter 
upon or into any land or building in the possession of any other party to 
such suit, and 


(c) for all or any of the purposes aforesaid, authorize any samples to be 
taken, or any observation to be made or expeiiment to be tried, which may 
seem necessary or expedient for the purpose of obtaining full information or 
evidence. 


The provisions ’hereinbefore contained os to execution of process shall 
apply, miitatia mutandis, to persons auihouzcd to enter under this section. 


Application for such 
orders' to be after notice. 


500. An application l.y the plaintiff for an order 
undfr seclion 408 or section 499 may be made alter 
notice in vMiting to the defendant at any time after 
service of the summons. 


124 
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Ad application by the defendant for a like order may be naade after notice 
in writing to the plaintiff, and at any time|after the applicant has appeared. 

501. When land paying revenue to G'^vernment, or a tenure liable to 
When party may be pat sale, is the subject of a suit, if the party in posses- 

in immediate possession of sioG of such laud or tenure neglects to pay the 
land the subject of suit. Government-revenue, or the rent due to the proprie- 
tor of the tenure, as the case may be, and such land or tenure in consequent- 
ly ordered to be sold, any other party to the suit claiming to ha\re an interest 
in such land or tenure may upon payment of the revenue or rent due previous- 
ly to the sale (and with or wiyiout security at the discretion of the Court), 
be put in immediate possession of the land or tenure ; 

and the Court in its decree may award against the defaulter the amount 
so paid, with interest thereupon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereupon at such rate as the 
Court orders, in any adjustment of accounts which may be directed in the 
decree passed in the suit 

502. When the subject-matter of a suit is money or some other thing 

capable of delivery, and any party thereto admits 
iu^ourr^ money, &c., holds such money or other thing as a trustee 

' for another party, or that it belongs or is due to 

another party, the Court may order the same to be deposited in Court or 
delivered to such last-named party, with or without security, subject to the 
further direction of the Court. . 


CHAPTER XXXVI. 

Appointment of Receivers. 

503. Whenever it appears to the Court to be necessary for the realiza- 
tion, preservation or better custody or management 
Power of Court to . ap- property, moveable, or immoveable, the sub- 
point cceivcis. ^ under attachment, the Court may 

" by -order — 

ft?) appoint a Receiver of such property, and, if need be, 

(h) remove the person in whose possession or custody the property may be from 
the possession or custody thereof ; • 

(r) commit the same to the custody or management of such Receiver ; and 

{d ) grant to such Receiver such fee or commission on the rents and profits of 
the property by way of remuneration, as the Court thinks fit,* and all such powers 
as to bringing and defending suits, and for the realization, management, protection, 
preservation and improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such rents and profits, and the execution of 
instruments in writing, as the owner himself has, or such of those powers as the 
Court thinks fit. 

Receiver’s liabilities. Every Receiver so appointed shall — 

a give such security (if any) as the Court thinks fit duly to account for what 
receive in respect of the property ; 

(f) pass his accounts at such periods and in such form as the Court directs ; 

(^) pay the balance due from him thereon as the Court directs ; and 
(h) be responsible for any loss occasioned to the property by his wilful default 
or gross negligence. 


* Act VII of 188S. 



1882.] 


THE CODE OF CIVIL PROCEDURE. 


98r 


Nothing in this section authorizes the Court to remove from the posses- 
sion or custody of property under attachment any person whom the parties 
to the suit, or some or one of them, have or has not a present right so to 
remove. 

504. Where the property is land paying revenue to Government, or 

land of which the revenue has been aasigoed or re- 
\\hen Collector may be deemed, and the Court considers that the interests 
appoin e receiver. thoSe concerned will be promoted by the manage- 

ment of the Collector, the Court may with the consent of the Collector 
appoint him'*' to be Receiver of such property. 

505. The powers cmiferred by-this chapter shall be exercised only by 

High Courts and District Courts : Provided that 
wnder whenever the Judge of a Court subordinate to a 

District Court considers it expedient that a Receiver 
should be appointed in any suit before him, he shall nominate such person^ 
as he considers fir. for such appointment, and submit such person’s name, with 
the grounds for the nomination, to the District Court, and the District C‘>urfc 
shall authorize such Judge to appoint the person so nominated, or pass sucR 
other order as it thinks fit. 


PAPvT V, 

Of special Proceedings. 


CHAPTER XXXYir. 


Rh-feiience to Aubitratiof. 

506. If all the parties to a suit desire that any matter in difference be- 
tween them in the suit be referred to arbitration, 
foforferotSncr^'’'^ thoy may, at any time before judgment is pro- 
non need, apply, m person or by their respective 
pleaders special!} authorized in writing in this behaclf, to the Court for an 
order of reference. 

Every such application shall be in writing and shall state the particular 
matter sought to be referred. 

507. The arbitrator shall be nominated by thc^ 
parties in such manner as may be agreed upon be- 
tween them. 

If the parties cannot agree with respect to such nomination, or if the 
person whom they nominate refuses to accept the 
arbitration and the parties desire that the nomina- 
tion shall be made by the Court, the Court shall 

nominate the arbitrator. 

508. The Court shall, by order, refer to the arbitrator the matter in 
Order of referencp difference which he is required to determine, and 

shall fix such time as it thinks reasonable for the 
delivery of the award, and specify such time in the order. 

When once a matter is referred to arbitration, the Court shall not deal 
with it in the same suit, except as hereinafter provided. 


Nomination of arbitrator. 


When Court to nominate 
arbitrator. 


♦ Act VII of 1888. 
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vvhenrefeT.T>cei»totwo 509. If the reference be to two or more arbi- 
m TnV)i(i Older to provide trators, provision shall be made itf the order fora 
foi diflcrciiceof opinion difference of opinion among the arbitrators, 

(a) by the appointment of an umpire, or 

(/>) by declaring that the decision shall be with the majority, if the major part 
of t)ie arbitrators agree, or 

(r) by empowering the arbitrators to appoint an umpire, or 

(a) otherwise, as may be agreed between the parties ; or, if they cannot agree, 
as the Court determines. • 

If an umpire is appointed, the Court shall fix such time as it thinko- 
teasGuable for the delivery of hi» award in case he is repaired to act. 


Dcatii, incapacity. &c„ 
Df arbitrators or umpire. 


510, If the arbitrator, or, where there are more arbitrators that one 
any of the aibitrators, or the umpire, dies, or refu ses 
or neglects or becomes incapable to act, or leaves 
British India under circumstances showing that he 
wili probably not return at an early date, the Court may in its discretion 
either appoint a new arbitrafor or umpire in the place of the person so dy- 
ing, or refusing, or neglecting, or becoming incapable to act, or leaving 
British India, or make an order superseding the arbitration, i^ such case 
ehall proceed with the suit. 


511. Where the arbitrators are empowered by the orde** reference 
. . ^ , to appoint an umpire and fail to do so, any of the 

by^(J!!urt. ^ ampne parties may serve the arbitrators with a written 
notice to appoint an umpire ; and if, within seven 
da 3’8 after such notice has been served, or such further time as the Court 
may in each case allow, no umpiref be appointed, the Court, upon the appli- 
cation of the party who has served such notice as aforesaid, may appoint 
an umpire. 

Powers of arbitrator or ^12.. Every arbitrator or umpire appointed 
timpiro appointed under Under Section 509, section 510 or section 511 shall 
sectioDs o09, 510, 511. have the like powers as if bis name had been in- 
serted in the order of reference. 


513. The Court shall issue the same processes to the parties and wit- 

S..,.n.oning wiincssc.- arbitraL.rs or umpire desire or 

desires to examine, as the Court may issue in suits 
tried before it. 

Persons not attending in accordance with such process, or making any 
„ , , other default, or refusing to give their evidence, or 

fault, &c. of any contempt to the arbitrator or umpire 

during the investigation of the matters referred, 
shall be subject to the like disadvantages, penalties and punishments, by 
order of the Court on the representation of the arbitrator or umpire, as 
they would incur for the like offences in suits tried before the Court. 


51 1*. If, from the want of the necessary evidence or information, or 
Extension of time for from any other cause, the arbitrators cannot com- 
plete the award within the period specified in the 
order, the Court may, if it thinks fit, either grant a 
further time, and from time to time enlarge the 
period for the delivery of the award, or make an 
order superseding the arbitration, and in such case shall proceed with the 
auit. 


making award. 

Supersession 

tratlon. 


of arbi- 
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When umpire mny arbi- 515, When an umpire has been appointed he 
irate mheu of arbiwators. reference in the plac6 Pf the 

arbitrators 


(a) if they have allowed the appointed time to expire without making ai» 
award, or 


(b) when they have delivered to the Court or to tlie umpire a notice in writings 
stating that they cannot agree. 


516. When an award in a suit has been made, the persona who made 

it shall sign it and cause it to be filed in court, 
^l^ward to be signed and together with any depositions and documents which 
have been taken and prbved before them ; and 
notice of the filing shall be given to the parties. 

517. Upon any reference by an order of the Court, the arbitrators or 

umpire ma}^ with the consent of the Court, state 

mat“TpociaUar'‘’“'“ ^1)® a® t® .'"I'®'® Pa'-t thereof in 

the form of. a special case for the opinion of the 
Court; and the Couit shall deliver its opinion thereon ; and such opinion 
shall be added to and form part of the award. 


Court may, on applica- 
tion, modify or correct 
award in certain cases. 


518. The Court may, by order, modify or correct 
an award. 


(a) where it appears that a part of the award is upon a matter not referred to 

arbitration, provided such part can be separated from the other part and docs not 
affect the decision on the matter referred, or *• 

(b) where the award is imperfect in form, or contains any obvious error which 
can be amended withoul affecting such decision. 

519. The Court may also make such order as it thinks fit respecting 
the costs of the arbitration, if any question arise 
respecting such costs and the award contain no 
sufficient provision concerning them, 

520, The Court may remit the award or any 
matter referred to arbitration to the reconsideration 
of the same arbitrators or umpire, upon, such terms 
as it thinks fit, 

(a ) Wliere tlie award lias left undetermined any of the matters referred to 
arbitration, or where it determines any matter not referred to arbitration j 

(h) where the award is so indefinite as to be incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon the 
face of it. 


Order as to costs of arbi- 
tration. 


When award or matter 
referred to arbitration may 
be remitted. 


521. An award remitted under section 520 becomes void on the re- 
fusal of the arbitrators or umpire to reconsider it. 

Grounds for setting aside award shall be set aside except on one of the 

following grounds (namely) — 

(a) corruption or misconduct of the arbitrator or umpire ; 

(h) either party havihg bebn guilty of fraudulent concealmpnt of any matter 
which he ought to have disclosed, or of wilfully misleading or-deceiving the arbi- 
trator or umpire ; 

(c) the award having been made after the issue of an order by the Court 
superseding the arbitration and restoring the suit ; 

and no .award shall be valid unless made within th3 period allowed by the Court. 
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522. If the Court sees no cause to remit the award or any of the 
• matters referred to arbitration for* reconsideration 

accord- manner aforesaid, and if no application has been 
made to set aside the award, or if the Court has 

refused such application, 

the Court shall, after the time for making such application has ex- 
pired, proceed to give judgment according lo the award, 

or, if the award has been submitted to it in the foim of a special case, 
according to its own opinion on such case. 


Upon the judgment so given a decree shall follow, and shall be enforced 
in manner provided in this Code for the execution 
ecrcc O o ow. decrees. No appeal shall lie from such decree 

except in so far as the decree is in excess of, or not in accordance with, the 
award. 


523. When an}’' persons agree in writing that any difference between 
ARi'cemont to refer to them shall be. refeired to the arbitration of any 
arbitration may be fiUd in person named in the agreement or to be appointed 
court. by any Court having jurisdiction in the matter- to 

which the agreement relates, the parties thereto, or any of them, may apply 
that the agreement be filed in court. 

The application shall be in writing and shall be numbered a d registered 
as a suit between one or more of the parties 
bcml’anfrwisterod. interested or claiming to be interested as plaintiff 

or plaintiffs, and the others or other of them as 
defendants or defendant, if the application have been presented by all the 
parties, or, if otherwise, between the applicant as plaintiif and the other 
parties as defendants. 

On such application being made, the Court shall direct notice thereof 
to be given to all the parties to the agreement other 
than the applicants, requiring such parties to show 
cause, v/ithin the time specified in the notice, why 
the agreement should not be filed. 

If no sufficient c^use be shown, the Court may cause the agreement to 
be filed, and shall make an order of reference thereon, and may also nominate 
the arbitrator, when he is not named therein and the parties cannot agree as 
to the nomination. 


Notice to show 
against filing. 


cause. 


524. The foregoing provisions of this chapter, so far as they are con- 
Provisions of chapter sistent with any agreement so filed, shall be applica- 

applicable to proceedings bio to all proceedings under an order of reference 
under order of reference. made by the Court under section 523, and to the 
award of arbitration and to the enforcement of the decree founded there- 
upon. 

525. When any matter has lieen referred to arbitration without the in- 
Filing award in matter terveution of a Court of Justice, and an award has 

referred to arbitration been made thereon, any person interested in the 
without intervention of award may apply to Ithe (fourt of the lowest grade 
^°^*^*^* having jurisdiction oter the matter to w^hich the 

award relates, that the award be filed in Court. 

The application shall be in writing and shall he 
bored^and register^. numbered and registered as a suit between the appli- 
cant as plaintiff and the other parties as defendants. 
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Notice to parties to arbi- 
tration. 


026 . 


Filing and enforcement 
of such award. 


The Court shall direct notice to be given to the 
parties to the arbitration, other than the applicant, 
requiring them to show cause, ^Yithin a time speci- 
fied, why the a\Yard should not be filed. 

If no ground such as is mentioned or referred to in section 520 
or section 521, be shown against the award, the Court 
shall order it to be filed, and such award shall then 
take effect as an award made under the provisions of 
this chapter. • 


CHAPTER XXXVIII. 


Of Proceedings on Agreement of Parties. 


Power to state case for 
Court’s opinion. 


527. Parties claiming to be interested in the decision of any question 
of fact or law, may enter into an agreement in 
writing stating such question in the form of a case 
for the opinion of the Court, and providing that, 

upon the finding of the Court with respect to such question, 

[а] a sum of money fixed by the parties or to be determined by the Court, shall 
be i^aid by one of the parties to the other of them ; or 

[б] some property, moveable or immoveable, specified in the agreement, shall 
be delivered by one of the parties to the other of them ; or 

[c] one or more of the parties sliall do, or refrain from doing, some other 
particular act specified in the agreenieni. 

Every case stated under this section shall be divided into consecutively 
numbered paragraphs, and shall concisely state such facts and documents as 
may be necessary to enable the Court to decide the question raised 
thereby. 

528. 


When value of subject- 
matter must be stated. 


If the agreement is for the delivery of any property, or fi^r the 
doing, or the refraining from doing, any particular 
act, rhe estimated value of the property to be deli- 
vered, or to which the act specified has reference, 
shall be stated ia the agreement. 

529. The agreement, if framed in accordance with the rulef^ hereinbefore 
contained, may be filed in the Court which would have 

Agreement to be filed l^risdiction to entertain a suit the amount or value 
and numbered as suit. p i- x ij. r u- 

of the subject-matter oi which is the same as the 

amount or value of the subject-matter of the agreement. ' 

The agreement, when so filed, shall be numbered and registered as a 

suit between one or more of the parties claiming to be interested, as plaintiff 

or plaintiffs, and thejother or others of them as defendant or defendants ; and 

notice shall be given to all the parties to the agreement, other than the party 

or parties by whom it was presented. 

530. When the agreement has been filed, the 
Conrtl' parties to it .shall be subject to the jurisdiction of the 
Court, and shall be bound by the statements contain- 
ed thereiu. 
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531. The case shall be set down for hearing as a 
'iwposai of g^j^. jngtituted Under Chapter V, the provisions of 
which shall apply to such suit so far as the same are 
applicabla • 

If the Court is satisfied, after an examination of the parties, or after 
taking such evidence as it thinks fit, 

(a) that the agreement was duly executed by them, and 

(5) that they have -a 6ond fide interest in the question stated therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an ordi* 
nary suit, and upon tlie judgment so given a decree shall follow and shall be enforced 
n the manner provided in this Code for the execution of decrees. 


CHAPTER XXXIX. 

Of summary Procedure on Negotiable Instruments. 

532. In any Court to which this section applies, all suits upon bills of 
Insiitution of summary exchange, hundis or promissory notes may, in case 

suits upon bills of ex- the plaintiff desires to proceed under this chapter, 
chuuge, ice. ^ instituted by presenting a plaint in the form pre- 

scribed bv this (/ode ; but the summons shtill be in the form contained in the 
fourth schedule hereto annexed, No. 172, or in such other form as the Hic^h 
Court may from time to time prescribe. ° 

In any case in which the plaint and summons are in such forms respec- 
tively, the defendant shall not appear or defend the suit unless he obtains 
jeave from a Judge as hereinafter mentioned so to appear and defend ; 

and in default of his obtaining such leave or of appearance and defence 
in pursuance thereof, the plaintiff shall be entitled to a decree for any sum 
not exceeding the sura moutioued in the summons, together with interest at 
the rate specified any) to the date of the decree* and a sum for costs to be 
gxed by a^rule of the High Court, unless the plaintiff claims more than such 
fixed sum* in which case the costs shall be ascertained in the ordinary way, 
find such decree may be enforced^forthwith. 

The defendant shall not be required to pay into court the sum mentioned 
nnnrf nf summons, OF to givG secufity therefoF, uiiless 

Bummeutioned in summons. thinks his defence not to be primd Jade 

sustainable, or feels reasonable doubt as to its good 
faith, ^ 

Explanation . — This section is not confined to cases in which the bill, 
hundi or note sued upon, together with’raere lapse of time, is sufficient to 
establisfh a primd facie right to recover. 

533. The Court shall, upon application by the defendant, give leave to 
Defendant showing de- ‘uppeur and to defend the suit, upon the defendant 

fence on merits to h^vc paying into court the sum mentioned in the sum- 
leave to appear. mons, or upon affidavirs satisfactory to the Court, 

which disclose a defence or such facts as would make it incu mbenfc on the 
holder to prove considenttion, or such other facts as the Court may deem 
sufficient tosuppi)it the af^plioation, and on such fcerm'^ as to security, fram- 
ing aud recording issues, or otherwise, as the Court thinks fit. 
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Power to set aside de- 
cree. 


534f. After decree, the Court may, under special circumstances, set . 

aside the. decree, and if necessary stay or set aside 
execution, and may give leave to appear to the sum- 
mons and to defend the suit, if ^ seem reasonable 
to the Court so to do, and on s^ch terms as the Court thinKsfit. 

535. In any proceeding under this chapter the Court may order The 

Power to order bill. &c., hutidi ot note on which the suit is founded to 

to be deposited with officer bo forthwith deposited with an officer of the Court, 
of Court. further order that all proceedings shall be 

stayed until the plaintiff gives security for the costs thereof. 

536. The holder®of every dishonoured bill of exchange or promissory 

Recovery of cost of no- shhll ha'^e the same remedies for the recovery 

tmg ncm-acceptance of of the expenses incurred in noting the same for non- 
dishonoured bill or note. acceptance or non-paymenfr, or otherwise, by reason 
of such dishonour, as he has under this chapter for'the recovery of the 
amount of such bill or note. 


537. Except as 

Procedure in suits under 
chapter. 

Application of chapter. 


provided by sections 532 to 536 (both inclusive)’ 
the procedure in . suits under this chapter shall 
be the same as the procedure in suits instituted 
under Chapter V. 

538. Sections 532 to 537 (both inclusive) apply 
only to — 


(a) the High Courts of Judicature at Fort William, Madras and Bombay ; 

(5) the Court of the Recorder of Rangoon ; 

(c) the Courts of Small Causes in Calcutta, Madras and Bembay ; 

(d) the Court of the Judge of Karachi ; and 

(e) any other Court having ordinary original civil jurisdiction to which the Local 
Government may,%y notification in the official Gazette, * apply them. 

In case of such application the Local Government may direct by whom any of the 
powers and duties incident to the provisions so applied shall be-exercised ^d perform- 
ed, and make any rules which it thinks requisite for carrying into tperjjtion .the pro- 
visions so applied. 

Within one month after such notification has been published, such pro- 
visions shall apply accordingly, and the rulas so made shall have the forco^ 
of law. 


The Local Government may from time to time alter or- cancel any such 
notification. 


CHAPTER XL. 

Of Suits relating to Public Charh^^s. 

539. In case o^ any alleged breach of any express or constructive trust 
When suits relatint^ to created for public chaiitable or religious purposes, 
public charities may* be or whenever the diiection of the Court is deemed 
brought. necessary for the administration of any sucU trust 

the Advocate General acting ex officio, or two or more persons having an* 


Act VII of 1888. 

125 
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interest in the trust and having obtained the consent in writing of the Ad- 
vocate* General, may institute a suit in the ^igh Court or the District Court 
within the local limits of whose civil jurisdiction the whole or any part of 
the subject-matteyf the trust is situate, to obtain a decree-r 

(r<) appointing new trustees under the trust ; ^ ^ ' 

•(5) vesting any property in the trustees imder the trust ; 

( c) declaring the proportions in which its objects are entitled ; 

( (1) authorizing the whole or any part of its property to be let, sold; mortgaged 
or exchanged ; 

(<j) settling a scheme for its management ; 

or granting such furthier or other relief as the nature of the case may require. 

The powers conferred by this*section on the Advocate General may, out- 
side the Presidency-towns, be, with the previous sanction of the Local 
Government, exercised alsp by the Collector or by such officer as thfc Local 
Government may appoint in this behalf. 

Act Noi X of 1840, section two, is hereby repealed. 


PART VL 
Of Appeals. 


CHAPTER XLI. 

*Of Appeals from original Decrees. 


540. Unless when otherwise expressly provided by this Code or by any 
Appeal to lie from all other law for the time being in force, an appeal 

original decrees, except shall lie from the decrees, or from tny part of the 
when expressly prohibited, decrees, of the Courts exercising original jurisdiction 
to the Couijs authorized to hear appeals from the decisions of those Courts. 
An* appeal ma)i lie under this section fron^au original decree passed ex- 
parte. 

541. The appeal shall be made in the form of a memorandum in 

# Form of appeal. writing# presented by the appellant, and shall be 

What to accompany accompanied by a copy of the dcreee appealed 
I. emorandiim. against and (unless the appellate Court dispenses 

therewith) of the judgment on which it is fojanded. 

Such memorandum shall set forth, concisely and under distinct heads, 


. the grounds of objection to the decree appealed 

^^^Contcnts of memoram without ’any argument or narrative; and 

such grounds shall be numbered consecutively. 

642. The appellant shall not, without the leave of the Court, urge or 
• be heard in support of any other ground of objection, 
but the Court in deciding the ^ appeal shall not be 
* ‘ confined to the grounds set forth by the appellant; 


Provided that the Court shall not rest its decision on hny ground not set 
forth by the appellant, unless the respondent Jias had sufficient opportunity 
of contesting the case on that ground. ^ 


ActVliof 1S88. 
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543. If the memorandum of appeal be not drawn up in the manner 

. *. hereinbefore prescribed, it may be rejected, or be 

of mimorandum“®“^“®“* returned to the appellant for the purpose of being 
amended within a time to be fixed 'by the ©ourb or 
be amended then and there. 

When the Court rejects under this section any memorandum, it shall 
record the reasons for such rejection. 

When a memorandum of appeal is amended under this section, ther 
Judge, or such officer as hei appoints in this behalf, shall attest the amend- 
ment by his signature, 

544. Where there are more plaintiffs or more defendants than one in 

- . • a suit; and the decree appealed against proceeds on 

or defendants may obtain any ground common to all the plaintiffs or to all 
reversal of whole decree the defendants, any one of the plaintiffs or of th© 
commoifto^all^ ground defendants may appeal against the whole decree, 
and thereupon the Appellate Court may. r^erse or 
modify the decree in favour of all the plaintiffs or defendants, as the case 
may be. 

Of staying and executing Decrees under Appeal, 

545. Execution of a decree shall not be stayed by reason only of^an 
Execution of decree not appeal having been preferred against the decree; 

stayed solely by reason of but the appellate Court may for sufficient cause' 

* -order the execution to be stayed ‘ * 

If an application be made for stay of execution of an appealable? 
stay OJ execution of ap- ‘decree before the expiry of the iirae allowed for 
pcalable decree before appealing therefrorft, the Court which passed the 
time for appealing has ex- decree may for sufficient cause order the execution 
* to be staved : 

Provided that no order shall be made under this section unless the 
Court making it is satisfied — 

(d) that substantial loss may result to the party applying for stay of execiuion 
unless the order is made; 

that the application has been made' witlmut unreasonable delay ; and 

(c) that security lias been given by the applicant for the due performance o£ 
such decree or order as may ultimately be bindlfig upon him. 

546. If an order is made for the execution of a decree against which an 
Security in case of order appeal is pending, the Court which passed the de- 

for execution of .decree cree shall, ou suifi’cient- cause being shown. by the 
appealed against. appellant, require security to be given for the resti- 

tution of any property which may be taken in execution of the decree, or 
for the payment of the value of such property, and for the due performance 
t»f the decree or order of the Appellate Court, * 

or the Appellate Court may for like cause direct the Court which passed 
the decree to take such security. 

And when an order has been passed for the sale of immoveable property 
in execution of a decree fof money, and an appeal is pending against such 
decree, the sale shall 09 the application of the judgment-debtor be stayed 
until the appeal is disposed of, on such terms as to giving security or other- 
wise as the Court which passed the decree thinks fit. 
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547» No such security as is moniioned in sections 545 and 546 shall 
No 9nch scnirity to be required' from the Secretary of State for India 
Te^iairo ( from JOovernrnent in Council, or (when Government has ‘undertaken 
01 i-ublic officeis. defence of the suit) from any public officer sued 

in respect of an act alleged lo be done by him in his oflBcial capacity. 

Of Procedure in Appeal from Decrees. 

548. When a memorandum of appeal is admitted, the Appellate Court 

or the proper officer of that Court ehall endorse 
du^f^f^ippea! thereon the date of presentation, and shall register 

the appeal in a book to be kept for the purpose. 

Register of Appeals. ' Such book shall be'called the Register of Appeals. 

549. The Appellate Court may at its discretion, either before the 
Appellate Court may re- respondent is called upon to appear and answer or 

quire appellant to give ae- afterwards on the application of the respondent, 
curity for coats. demand from the appellant security for the costs 

of the appeal, or of the#)riginal suit, or of both : 

Provided ^hat the. Com t- shall demand such security in all cases in 
which the appellant is residing out of British India, 
y and is not possessed of any sufficient immoveable 
property within British India independent ot the 
property (if any) to which the appeal relates. 

If such security be not furnished within such time as the Court orders* 
the Court* shall reject the appeal. 

• *If such security be furnished, any costs for which a surety may have 
rendered .himself liable may be recovered from him in execution, of the 
decree of Appeifate Court in the same manner as if he were an appellant. 

Appellate Court to give When the memorandum of appeal is regis- 

Dotice to Court whose de- tered, the Appellate Court shall send notice of the 
crue appealed against. appeal to the Court against whose decree the appeal 

is made. 

If the appeal b^ from a Court the records of which are not deposited 
in the Appellate Court, the Court receiving such 
to ATpeUate Court notice shall send with all pfacticablc despatch all 

material papers in the suit, or such papers as may 
be specially called for by the Appellate Court. 

Either party may apply in* writing to the Court against whose 
Copies of exhibits in decree the appeal is ma’de, specifying any of such 
Court whose dccr-c ap- papers in such Court of which he requires copies to 
‘ pealed against. - made ; and copies of such papers shall hi made 

at the expense of the applicant, an3 shall be deposited accordingly. 

551. (1).* The Appellate Court, if it thinks fit, may, after fixing a 

Power t(f dismiss appeal day for hearing the appellant or his pleader and 
without sending ^notice to Clearing him accordingly if he appears on that day. 
Lower Court. dismiss the appeal without sending notice gf the 

. appeal to the Court against whose decree the appeal is made and without 
serving notice on the respondent 'or his pleader. 

(2). If on the day fixed under sub-section (1) or any other day to 
which the hearing may be adjourned the appellant does not attend in person 
or by his pleader, the appeal shall be dismissed for default. 


• A«t VII of im. 
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(3). The dismivssal of an appeal under tliis section shall be notified to 
the Court against whose decree the appeal is made. 

T. . . . - 552. * Unless the Appellate Court dismisses 

ay or caring appoa . the appeal under the last fur( going section, it shall 
fix a day for hearing the appeal. 

Such day shall be fixed with reference to the current business of the 
Court, the place of residence of the respondent, and the time necessary for. 
the service oT the notice of appeal, so as to allow the respondent sufficient 
time to appear and answer the appeal on such day. 

553. Notice of the day so fixjed shall be stuck •up in the appellate 
Publication and service court-house, and a like, notice shall be sent by the 
of notice of day for hear- Appellate Court to the Court against vvhose decree- 
ing appeal. appeal is made, and shall be served on the res- 

pondent or on his pleader in the Appellate Court in the manner provided in 
Chapter VI for the. service on a defendant of a summons to appear and 
answer; and all rules apnlicable to such sumrrions and to proceedings with 
reference to the service thereof, shall apply to^ the service of such notice. 

Instead of sending the notice to the Court against* whose decree the 
Appellate Court may it- appeal is made, the Appellate Court may itself 
self cause notice to be cause the notice to be served on the respondent or 
' his pleader- under the rules above referred to. 


Contents of notice. 


The notice to the respondent shall declare that, if he does not 
notice appear in the appellate Court on the day so fixed^ 

the appeal will be ^heardeicpa7’^e. 


Procedure on Hearing, 


555. On the day so fixed, or on any other day to which the hearing 


Right to begin. 


may be adjourned, the appellant shall be beard iu 
support oi the appeal. The Court shall then, if io 


does not dismiss tiie appeal at once, hear the respondent against the appeal, 
and in such case the apfjoiiarit shall be entitled to reply. 


556. If on the day so fixed, or ai»y other day to which the healing 
Dismissal of appeal for the appellant does not attend in 

appeilciQt’s d'etauit, peisoQ OF Dy his pleader, the appeal shall be dis- 

missed fur default. 


Hearing appeal ex parte. 


If the appellaut attends and the’ respondent does 
not attend, the appeal shall be heard tx parte in 
his absence. 


557. If on the day so fixed, or any other day to which the hearing 

Dismissal of anpeai where adjoumed. it is found that the uotic* to the 

notice not served in con^e- respondent has not befin served in consequence of 
qiiencc of appellant’s, the failure of the appellant to deposit, within, the 
failure to deposit cost. p^^od fixed by the Court, the sum required to 

defray the cost of issuing the notice, the Court may order that the appeal 
be dismissed ; • 

Provided that no such order sfcall be passed, although the notice has 
not been served upon the respondent, if on the day 
fixed for hearing the appeal the respondent appears 
in person or by a pleader, or by a duly authorized agent. . 


Act VII of 1888. 
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558. If an appeal b« disniissed under secijion 551, sub-section (2J, 

section 556 or section 557, the. appellanb may apply 
d Jrniwed Appellate Court for the re-admission of the 

appeal ; and if it be proved that he was prevented 
by any sufficient cause from attending when the appeal was called on for 
hearing or from depositing the sum so required, the Court may re-ad rnit the 
appeal on such terms as to costs or otherwise as the Couit thinks fit to 
impose upon him. 

559. If it appear to the Court at the hearing that any person who was 

Power to t^djoura hear- » in the Court against whose de- 

ing, and direct persoa* cree the Appeal is made, but) who has not been made 
appearing intereatod to be a party to the appeal, is interested in the result of 
made respoBdenta.. appeal, the Court may adjourn the hearing to a 

future day to be fixed by the Court, and direct that such person be made 
a respondent. 

560. When an appdal is heard ex parte in the absemce of the respon- 

Ue-hoaring on applicv juJg<nent is given against him, he may 

tiori of rcspoudcnt agaiust apply to the Appellate Court to re-hear the apneal ; 
whom ifK d/cree and if he satisfies the Court that the notice was not 

duly served, or that he was prevrented by sufficient 
cause from attending when the appeal was called on fur hearing, the Court 
may re-hear the appeal on such terms as to costs or otherwise as the Court 
thinks fit to impose upon him. 


561. Any respondent, though he may not have appealed against any 
Upon hearing rcapon- part of the decree, may upon the hearing not only 
dtnt may object to decrte support the decree ou any of the grounds decided 
as if he had preferred se- against him iu the Court below, but take any ob* 
paratt appeal, jection to the decree which he could have taken by 

way of appeal. ^Provided he has filed the objection in the appellate Couit 
within one month from the date of the service ou him or his pleader under 
section 553 of notice of the day fixed for hearing the appeal, or within such 


further time as the. appellate Court may see fit to allow. 

Such objection shall be in the form of a memorandum, and the pro- 
visions of\8ection 541, so far as they relate to ttie 

Form of notice, and pro- Contents of the memorandum of appeal 

visions applicable thereto. 

shall apply thereto. 


♦Unless th% respondtnt files with the objection a written acknowledg- 
ment from the appellant or his pleader of having received a copy thereof, 
the Appellate Court shall cause .such a copy to be served, as soon as may 
be after the filing of the objection, on the appellant or his pleader, at the ex- 


pense of the respondent. 

Tlia provisions of Chapter XLIV shall, so far as they ean be made appli- 
cable, apply to an objection Minder this section. 


**562. If the Court against whose decree the appeal is made has dis- 
posed of the suit upon a preliminary point * and 
U^to^Court decree upon such preliminary point is reversed 
° -in appeal, the appellate Court ma}^ if it thinks fit, 

by order reinand the case, together with a copy of th^ order in appeal, to 
the Court against whose decree the appeal is made, with directoins to re- 
admit the suit under its original number in the register and proceed to 
♦determine the suit on tbfi merits. 


Aet VII of 1888, 
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The Appellate Court may, if it thijika fit, diract what issue or issues 
shall be tried in ’any case so remanded. 


563.* Repealed hy Act VII of 1886. 


564. The Appellate Court shall not remand a case for a second deci*' 
Limit to remind. sion, except as provided in section 562. 

565. When the evidence upon the record is sufficient to enable the 
When evidence on record Appellate Court to pronounce judgment, the ap- 

sufficient, Appellate Court pellate Court may * after resettling the issues, if 
shall determine case finally, necessary, finally determine the case, notwithstand- 
ing that the judgment of the Court against whose decree the appeal is 
made has proceeded wholly upon some ground other than that on which the 
Appellate Court proceeds. 


566. If the Court against whose decree the appeal is made has omit- 
ted to frame or try ariy issue, or to determine any 
question of fact, which appears tet the Appellate 
Court essential to the right decision of the suit 
upon the merits,* the Appellate Court may if neces- 
sary frame issues for trial, and may refer the same 
for trial, to the Court against whose decree the appeal is made, and in such 
case shall direct such Court to take th& additional evidence required, 

and such Court shall proceed to try such issues, and shall return to the 
Appellate Court its finding thereon together with the evideucci 


When Appellate Court 
may frame issues and refer 
them for trial *to Court 
whose . decree appealed 
against. 


567. Such finding and evidence shall become part of the rec.rd in the 
Finding and evidence to suit ; and either party may, within a time to be 


be put on record. 
Objections to finding. 

Determination of appeal. 


shall proceed to determine the appeal. 


fixed by the Appellate Court, present a memoran- 
dum of objections to the finding. 

After the expiration of the period fixed for pre- 
senting such memorandum, the .Appellate Court 


Production of additional 
evidence in Appellate Court. 


568. The parties to an apf^eal shail not be en ti- 
tled to produce additional evidence, Avhether oral 
or documentary, in the Appellate Court. Bui if 


(a) the Court against whose decree the appeal is made refuses' to 
admit evidence which ought to have been admitted, or 

(b) the Appellate Court requires any document to be produced for any 
witness to be examined to enable it to pronounce judgment; or for any 
other substantial causey 


the Appellate Court may allow such evidence to be produced, o^| docu- 
ment to be received, or witness to be examined. 


Whenever additional evidence is admitted by an Appellate Court, the 
Court shall record on its proceedings the reason for such a lrnisbiou, 


569^ Whenever additional evidence is allowed to be received, the Ap- 
pellate Court may either take such evidence, or 
direct the Court against whose decree the appeal is 
made, or any other suoordinate Court, to take such 
evidence and to send it when taken to the Appellate Court. 


Mode of taking 
tional evidence. 


addi- 


♦ Act VII of 1888. 
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570. In all cases where additional evidence is directed or allowed to 
be taken, the Appellate Court shall specify tjje points 
to which the evidence is to be confined, and record 
on its proceedings the points so specified. 


Points to be defined and 
recorded. 


Of the Judgment in Appeal. 

571. The Appellate Court, after hearing the parties or tteir pleaders 

and referring to any part of the proceedings. 

Judgment when and appeal or in the Court against whose 

where pronounced. , - i j 

decree the appeal is made, to which reierence may 
be considered necessary, shall pronounce judgment in open Court, either at 
once or on some future day, of which notice shall be given to the .parties or 
their pleaders. 

572. The judgment shall be written in English ; provided that if 

T ... Eiin’lish is not the mother-tongue of the Judge, and 

Laneuage of judgment. intelligible judgment in 

English, the jutlgment shall ‘be written in his mother-tongue or in the 
language of the (Jourt. 

573. When the language in which the judgment is wiitten is not the 

^ ^ ^ language of the Court, the judgment shall, if any 

Fans ion o jii t^en . party SO require, be translated into such language, 

and the translation, after it has been ascertained to be correct, shall be 
signed by the Judge or such officer as he appoints in this behalf. 

574. The judgment of the Appellate Court shall 


Contents of judgment. 


state — 


(a) the points for determination ; 

(h) the decision thereupon ; - 

(c) the reasons for the decision ; and, 

{(1) when the docieo appealed against is reversed or varied, the relief to which 
the appellant is entitled, 

and shall at the time that it is pronounced he 
Date and signature. ‘ signed and dated by the Judge or by the Judges 
concurring therein. 

. 575. When the appeal is heard by a Bench of two or more Judges, 
Decision when appeal appeal shall be* decided in accordance with the 

heard by two or more opinion of such Judges or of the majority (if any) 
Judges. of such Judges. 


If there be no such majority which concurs in adjudgment varying or 
reversi^ the decree appealed against, such decree shall be affirmed : 

Provided that if the Bench hearing the Appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the 
Judges composing the Bench differ in oidnion on a point of law, the appeal 
may be referred to one or more of the other Judges of the same Court, and 
shall be decided according to the opinion of the majority (if any) all the 
Judges wh^ have heard the appeal, including those who first heard it. 

When there is no such majority which concurs in a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed. 

The High Court may from time to time make rules consistent with this 
Code to regulate references under this section. 
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576. Wli 0 Q the appeal] is*heard5by*more'«Tiidge3. than one, any Judge- 

dissenting from the judgment of the Court shall 
issent to e recorded, state in writing the decisioa[or order which he thinks 
should be passed.on the appeal, \and^he^'may-stafce his reasons for the same. 

577. The judgment may be] for confirming, varying or reversing the 
decree which the appeal is made, or, if the par- 
ties to the appeal'lagree^as to the form which the 
decree in appeal shall take, or as to the order to be 

passed in appeal, the Appellate Court may pass a decree or order accordingly. 

578. * No decree shall be reversed or substantially varied, nor shall 
any case be demanded, in appeal, on account of any 
error, defecttor’irregularity, whether in the decision 
or in any order passed in the suit, or otherwise, noc 
affectingjthe merits of the’case or the jurisdiction 
of the'i Court. 

Of the Decree in Appeal, 

579. j The decree of the Appellate Court shall 
bear date the^day on which^the judgment was pro- 
nounced. 


What judgment may di- 
rect. 


No decree to be reversed 
or modified for error or 
irregularity not affecting 
meiits of jurisdiction. 


Date 

decree. 


and contents of 


The decree shall contain the number of the appt^al, and the memorandum 
of appeal, including the names and descriotion of the appellant and respon- 
dent, and shall speci'y clearly the relief grautiMl or other.' determination 
of the appeal. 

The decree shall also state the amount of co^ts Jincurred’in the appeal, 
and by w'hai paities and in what proportions suoh^ costs and the costs in 
the suit are to be paid. 

The decree shall be signed and dated by the Judge or Judges who 
passed it : 

Provided that where there are more Judges than"*one, if there lie a 
Jiidtre dissenting from difference of opinion {iinong them, it shall not be 
j> dginciit need not sign necessary for any Jndgf dis.-^enting from the judge- 
ment of the Court to sign the decree. 

Copies of judgment and obO. Lertihed copies of the judgment and decree 
decioo to be turnished to in appeal shall be lurni'?hed to the parties on appli- 
cation to the Coir t and at ilieir expense. 

581. A copy of the judgment and of the decree, ceitified by the 
f^'^i’tifiod copy of decree Ap[)elltite Couit or such oilicei as it appoints in this 

to be sent to Court whose behalf, shall be sent to tlie Court which passed the 
decree appealed against. decree appealed against, and shall be filed with the 
original proceedings in th° suit, and an entry of the judgment of the Appel- 
late Court shall be made in the register of civil suits. 

582. The Appellate Court shall have, in appeals under this chapter, the 
Appellate Cnurt to hare same powers, and .slmll perform as neaily as in: y 

same powers as Courts of be the same duli^^s, as are conferied and imposed by 
original jurisdiction. Code Oil Courts of original jurisdiction in 

respect of suits instituted under Chapter T : and, in Chapter XXI, so- far 
as may be, “f-rhe word plaintiff,” shall be hehl to include a plaintiff-appellant 
or defendant-appelliint the word “defendunt’ a plaintiff-respondent or 
defendant-respondent, and the word “ suit” an appeal, in proceedings arising* 
out of the death, marriage or insolvency of paities to an appeal. 


• Modified by section 2 of Act Vll of 1887. 
t Act VII of ms. 

126 
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Tiie provisions hereinbefore contained *including those of section 372A 
•hall apply to appeals under this chapter so far as such provisions are appli- 

cable, 

t582A. If a memorandum of appeal or application for a review of 
judgfuenfc h is })een presented within the proper period of limitation, but is 
wriiton up )n paper insufficiently stamped and the insufficiency of the stamp 
was cau-ed by a mistake on the part of the appellant or aoplicant as to the 
amount of the requisite stamp, the memoiandum of appeal or application 
shall have the same effect and be as valid as if it hid been properly stamped : 
Provided that such appeal or application shall be rej'^^'tod unless the appel- 
lant or applicant supplies the requisite stamp witlii’ s reasonable time after 
tlie discovery of the mistake, to be fixed by th * Co'.rt. 

583. When a paity entitled to any^ bon -fit (by way of restitution or 
otherwise) under a dec*ree ])as>ed in an a})peal under 
E.xociitinn of decree of chapter desires to obtain execution of the same, 

DliL .1 c oui . shall apply to (he C-mrt which passed the decree 

ftQ:ainst wliicli the appeal was preferred; and such Court shnil proceed 
to execute the decree passed in appeal, according to the rub s hereinbefore 
IJi’tSciiued for the execution of decrees in suits. 


CHAPTER XLII. 

Of Appeals from Appellate Decrees. 

5S4. Unless wlien otherwise provided by this Code or by any otln r 
law, from all decrees passed in app^'al by any ('onrt 
Tmn ^ ^ suboidinate to a High Cmirr. an appr^al shall lie to 

(iiouruls of second ap- the High Court, Oil any of the following grounds 
pt’al- (namely) : — 

{(() tlic decision being contrary to some sjicclfied law or usage liaving the for(*e 
of law : 

(/>) the decision having failed to determine some material issue of law or usage 
ha\ing tin* force of law ; 

(. ) a siih'itantial error or defect in the ])rocednre as proscribed by tliis Code of 
nnv other law, whicli may ]>ossibly have ]»roduced error or defect in tlie decision or 
1 he case upon tlie merits. * An appeal maybe under this section from appellate 
decree pas^ed e.r purie. 

appeal on no other 

^roiimi 


585. No second appi-al shall lie except on the 
grounds mentione<l in section 584. 
oS6. No st’coud appeal shall lie in any suit of the nature cognizable 
in Courts of 8^ mall Causes, when the am<>unt or 
appeal in of (he su hj-ci-inatter of the original suit does 

not exceed five bundled rupees. 

587. The provisions contained in Cliajiter XLI shall apply, as far as 
to second ai^peals under ibis chapter, and to tne 


No s^’rond 
otM tinn suns. 


Fr()vi<ion9 as 


appeal. 


execuiion of decrees passed in such appeals. 


CHAPTER XLIII. 

Of Appeals from Orders. 

588. An appeal shall lie from the following orders 
(>ider9 appeaiable. under this Code, and from no other such ordeis : — 

(1) orders under section 20, staying proceedings in a suit ; 

(2) orders under section 32, striking out or adding the name of any person as 
plaintitf or defendant ; 


* Act VII of 1888.^ 
t Act VI of 18^2, 
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(3) orders under section 36 or section 66, directing tliat a i^art}^ shall appear 
in person ; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to the proper 
Court ; 

(7) orders under section 111, setting-off, or refusing to set-off, one debt 
against another ; 

(8) orders rejectino: applications under section 103 (in cases open to appeal) 
for an order to set aside the dismissal of a suit ; 

(9) (»rders rejecting applications under section 108, *for an order to set aside 
a decree ex parte ; 

(10) orders under sections 113, 120 and 177. 

(11) orders under section 116 or section 245, rejecting, or returning for amend- 
ment, vuitten staiemonts or applications for an execution of decrees ; 

(12) orders umler sections 143 and 145, directing anything to be impounded ; 

(13) orders under section 162, for the attachment and sale of moveable property ; 

(14) orders under section 168 for attachment of property, and orders under 
section 170 for the sale of attached property ; 

(15) orders under section 261, as to objections to draft-can veyaiices or draft- 
endorsements *, 

(16) orders under section 294, *and orders under section 312 or section 31 3, 
for confirming, or sotting aside, or refusing to set aside, a sale of immoveable 
l)roperty ; 

(17) orders in insolvency-matters, under section 351, section 352, section 353 
or section 357 ; 

(18) orders under section 366, paragraph two, section 367 or section 368 ; 

(19) orders rejecting aj)plica.tions under section 370 for dismissal of a suit ; 

(20) orders under section 371, refusing to set aside the abatement or dismissal 
of a suit ; 

(21) orders disallowing objections, under section 372 ; 

(22) orders under sectif)n 454, section 455 or section 458, directing a i < xt 
friend or guardian for the suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause ((?), (5) or (t/), sec- 
tion 475 or section 470 ; 

(24) orders under section 479, section 480, section 485, section 492, section 493, 
section 496, section 497, section 502 or section 503 ; 

(25) orders under section 514, superseding an arbitration ; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or under section 560 to 
re -hear an appeal ; 

(28) orders under section 562, remanding a case ; 

(29) t orders under any of the provisions of this Code, imposing fines, or ior 
the arrest or imprisoMment of any person, except when such imprisonment is in 
execution of a decree. 

The orders passed in appeals under this section shall be final. 

’ Act VII of 1888. ~ 

t When the order is made by a Court of Small Causes an appeal therelrom shall he t# 
Bistiict Court, section 24 ot Act IX of 1887. 
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When an appeal from any •order is allowed by this chapter, it 
shall lie to the Court to which an appeal would lie 

What Courts to hear decree in the suit in relation to which 

* such order was made, or, when such order is passed 

by a Court (not being a High Court) in the exercise of appellate jurisdiction, 
then to the High Court : Provided that an appeal from an order specified in 
section 588, clause 17 shall lie — 

■|'(rt) to the District Court where the order was passed by a Court subordinate 
to that Court ; and * 

(b) to the High Court in any other case. 

590. The procedure prescribed in Chapter XLI shall, so far as may be, 
apply to appeals fiom orders under this Code, or 

ill appeals ^nder any special or local law in which a different 

procedure is not provided. 

Except as provided in this chapter, no appeal shall lie from any 
order passed by any Court in the exercise of its 
original or appellate jurisdiction ; but if any decree 
be appealed against, any error, defect or irregu- 
larity in any such order, affecting the decision of 
toe case, may bo set forth as a ground of objection 
in the memoiaudum of a[)poal. 


ProcGflnre 
from oiJers. 

591. 


No other aopoal from 
onlerR ; hut error therein 
may be set forth in memo- 
THMiium of appeal agaiiiat 
decree. 


CHAPTER XLIV. 

Of Pauper Appeals. 

592. Any person entitled under this Code or any other la^v to profor 
an appeal, who is irnable to pay the fee required for 
^Mlo may appeal as (he petition of appea], may, on presenting an ap- 
plirafion accomoaoied by a memorandnm of appeal, 
bo allowed to appeal as a pauoer, subj-^cr to the rules contained in Chapters 
XXVI, XLI, XLIi and XLIII, in so far as those rules are applicable : 

Provided that the Court shall reject tho application unless, upon a peru- 
sal thereof and of the judgment and decree against 
Procedure on apidication the apiieal is made, ic sees reason to think 

that the decr(^e appealed against is contrary to law 
or to some U'^age having the force of law, or is otherwdse erroneous or unjust. 

r)9;>. The inquiry into the paupeiism of the applicant may be inadr^ 
either by the Appellate Court or by the Couit 
Inquiry in'.o pauperism. against whose decision the appeal is made under 
th< orders of the Appellate Court : 

Provided that, if the applicant was allowed to sue or appeal as a pauper 
ill the Court against whose decree the appeal is 
made, no fun her inquiry in respect of his paup^^risin 
shall be necessary, unless the Appellate Court sees special cause to direct 
such inquiry. 


CHAPTER XLV. 

Of Appeals to the Queen in Council. 

In this chapter, unless there be something repugnant in the sub- 
ject or context, the expression ‘ decree* includes also 
' judsment and order. 


59i. 


• Act VII I>t ISSS. 
t.?ccActXof IbSS. 
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595. Subject to such rules as may, from time to time, be ma(Je by Her 
Majesty in Council regarding appeals frocn the 
Qu^een^in Coimcil^ Courts of British India, and to the provisions here- 

inafter contained, 

an appeal shall lie to Her Majesty in Council — 

[a] from any final decree passed on appeal by a High Court or any other Court 
of final appellate jurisdiction ; 

[J] from any final decree passed by a High Court in the exercise of original 
civil jurisdiction, and 

[c] from any decree, when the case, as hereinafter provided, is certified to be a 
fit one for appeal to Her Majesty in Council. 


Value of £ubject-matter 


59^. In each of the cases mentioned in clauses 
(a) and ( b) of section 595, 


the amount* or value of the snhject-matter of 
the suit in the Court of first instance must be ten thousand rupees or np- 
wf^rds, and the amount or value of the matter in dispute on appeal to Her 
Majesty in Council must be the same sum or upwards, 


or the decree must involve, directly, or indirectly, some claim or question 
to, or respecting, property of like amount or value, 


and where the decree appealed from aflSrms the decision of the Court 
immediately below the Court passing such decree, the appeal must involve* 
some substantial question of law. 


Bar of certain appeals. 


597. Notwithstanding anything contained in 
section 595, 


no appeal shall lie to Her Majesty in Council from the judgment of on© 
Judge of a High Court established under the twenty-fourth and twenty- 
fifth of Victoria, chapter 104, or of one Judge of a Division Courtr 
or of two or more Judges of such High Court, or of a Division Court con- 
stituted by two or more Judges of such High Court, wherever such Judges 
are equally divided in opinion, and do not amount in number to a majority 
of the whole of the Judges of the High Court at the time being ; 

and no appeal shall lie to Her Majesty in Councirfrom any decree which, 
under section 586, is final. 


Application to Court Whoever desires to appeal under this chap- 

whoae decree complained ter to Her Majesty in Council must apply by peti- 
tion to the Court whose decree is complained of. 

599. Repealed by Act VII of 1888. 

600. Every petition under section 598 must state the grounds of. 

^ ^ _ appeal, and pray for a certificate, either that, as re- 

fitnesV ^ vaaeor gards amount or value and nature, the case fulfils 

the requirements of section 596, or that it is other- 
wise a fit one for appeal to Her Majesty in Council. 

Upon receipt of such petition, the Court may direct notice to be served 
on the opposite party to show cause why the said certificate should not be 
granted. 

Effect o£ refusal of ccr- certificate be refused, the petition 

tilicate. shall be dismissed : 
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Pi ovid* (1 that, if tho decree complained of be a final decree passed by a 
Court other than a Hi^h Court, the order refusing the certificate shall be 
appealabh',* to the High Court to which the former Court is subordinate. 

602. If the certificate be granted, the applicant shall, within six 
Security and deposit re- months from the date of the decree complained of, 
quired on grant of certi- oT within six weeks from the grant of the certi- 
ficate, whichever is the later date, 
fa] give security for the costs of the respondent, and 

[^>] deposit the amount required to defary the expense of translating, trans- 
cribing, indexing and transmitting to Her Majesty in Council a correct copy of the 
whole record of the suit, except 

(1) formal documents directed to be excluded fiy any order of Her Majesty in 

Council in force for the time being ; • 

(2) papers which tlie parties agree U> exclude ; 

( S) accounts, or portions of accounts, which the officer empowered by the Court 
for that purpose considers unnecessary, and which the parties have not specifically asked 
to be included, and 

( 4) such other documents as the High Court may direct to be excluded : 
and when tho applicant prefers to print in India the copy of the record, except as 
aforesaid, he shall also, within the time mentioned in the first clause of this section, 
deposit the amount required to defray the expense of printing senh copy. 

’ Admission of appeal and 603. ' When such security has been completed 
procedure thereon. and deposit made to the satisfaction of the Court, 

• the Court may 

fa) declare the appeal admitted, and 

(^) give notice thereof to the respondent, and shall then 

(c) transmit to Her Majesty in Council, under the seal of the Court, a correct 
copy of the said record, except as aforesaid, and 

(rf) give to either party one or more authenticated copies of any of the papers 
jn the suit on his applying therefor and paying the reasonable expenses incurred 
fi preparing them. 

604, At any time before the admission of the 
anwXsecurity?* . appeal, the Court may, upon cause shown, revoke 

the acceptance of any such security, and make fur- 
ther directions thereon. 


605. If at any time after the admission of the appeal, but before the 
transmission of the copy of the record, except as 
BecwuTor‘°paymenJ“'‘‘'" aforesaid, to Her Majesty in Council, such security 
appears inadequate, 

or further payment is required for the purpose of translating, transcrib- 
ing, printing, indexing or transmitting the copy of the record, except aa 
aforesaid, 

the Court may order the appellant to furnish, within a time to be fixed 
by the Court, other and sufficient security, or to make, within like time, the 
required payment. 

Effect of failure to com- 000. If the appellant fail to comply with such 
ply with order, order, the proceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of 
Her Majesty in Council, 


• Act VII of 1S88. 
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appeal. 


and in the meantime execution of the decree appealed against shall 
not be stayed. * 

607. When the copy of the record, except as aforesaid, has been trans- 
mitted to Hex Majesty in Council, the appellant 
deposit?^ balance of ay obtain a refund of the balance, if any, of the 
amount which he has deposited under section 602. 

^ ^ ^ 608. Notwithstanding the admission of any 

appea^?*^^ ° appeal under this chapter, the decree appealed 

against shall be unconditionally enforced, unless the 
Court admitting^the’appeal otherwise directs. 

But the Court may, if it thinks fit, on any special cause shown by any 
party interested in the suit, or otherwise appearing to the Court, 

( f) impound any moveable property in dispute or any part thereof, or 
(/>) allow the decree appealed against to be enforced, taking such security from 
the respondent as the Court thinks fit for the due performance of any order which Her 
M-‘.jcsty in Council may make on the appeal, or 

(^r ' stay the execution of the decree appealed against, taking such security froin 
tlie appellant as the Court thinks fit for the due performance of the decree appealed 
against, or of any order which Her Majesty in Council may make on the appeal, or 
(r/) place any party seeking the assistance of the Court under such conditions, 
or give such other dirccuon respecting the subject-matter of the appeal, as it thinks fit. 

609. If, at any time during the pendency of the appeal, the security so 

^ ^ ^ furnished by either party appears -inadequate, the 

inadeqLmtc.*^ ^ Court may, on the application of the other party, 

require further security. 

In default of such further security being furnished as required by the 
Court, if the original security was furnished by the appellant, the Court may, 
on the application of the respondent, issue execution of the decree appealed 
against as if the appellant had furnished no such security. 

And if the original security' was furnished by the respondent, the Court 
shall, so far as may be practicable, stay all further execution of the decree, 
and restore the parties to the position in which they respectively were when 
the security which appears inadequate was furnished,. or give such direction 
respecting the subject-matter of the appeal as it thinks fib. 

610. Whoever desires to enforce or to obtain execution of any order of 

Her Majesty in Council shall apply by petition, 
dera orQuIln^L CoS°"‘ accompanied by a certified copy of the decree or order 

made in appeal and sought to be enforced or exe- 
cuted, to the Court from which the appeal to Her Majesty was preferred. 

Such Court shall transmit the order of Her Majesty to the Court which 
made the first decree appealed froir, or to such other Court as Her M ijevSty 
by her said order may direct, and shall (upon the application of either party) 
give such directions as may be required for the enforcement or execution of 
the same ; and the Court to which the said order is so transmitted shall 
enforce or execute it accordingly, in the manner and according to the rules 
applicable to the execution of its original decrees. 

*In so far as the order awards costs to • the respondent, it may be exe- 
cuted against a suret}' therefor, .to the extent to which he has rendered 
himself liable in the same manner as it may be executed against the 
appellant. 


Act VII of lSb8. 
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Provided that such notice in writing as the Court in each case thinks 
sufficient has been given to the surety. 

When any moneys exr>reased to be payable in British currency are 
payable in India under such order, the amount so payable shall be estimated 
according to the rate of exchange for the time being fixed by the Secretary 
of State for India in Council, with the concurrence of the Lords Com- 
missioners of Her Majesty’s Treasury, for the adjustment of financial 
transactions between the Imperial and the Indian G^)vernmen'ts. 


611. The orders made by the Court which enforces or executes the 
order of Her Majesty in Council, relating to such 
latingto^execXm.^*^^^^ enforcement or execution, shall be appealable in 
the same manner and subject to the same rules as 
the orders of such Court relating to the enforcement or execution of its owr^,- 
decrees. 

612. . The High Court may, from time to time, 
make rules consistent with this Act to regulate — 

('Ll) the service of notices under section 600 ; 

fb) the grant or refusal of certificates, under sections 601 and G02, by Courts of 
final appellate jurisdiction subordinate to the High Court ; 

(c) the amount and nature of the security required under sections 602, 605 and 

609 ; 


Power to make rule. 


(d) the testing of such security ; 

(e) th^ estimate of the cost of transcribing the record ; 

(/) the preparation, examination and certifying of such transcript ; 

(g) the revision and authentication of translations ; 

fh) the preparation of indices to transcripts of records, and of lists of the papers 
not included therein ; 


(/) the recovery of costs incurred in British India in connection with appeals to 
Her Majesty in Council, 

and all other matters connected with the enforcement of this chapter. 


All such rules shall be published in the local official Gazette, and shall 
. , thereupon have the force of law in the High Court 

u icaiono rues. and the Courts of final appellate jurisdiction sub- 

ordinate thereto. 


613. All rules heretofore made and published by any High Court re- 
lating to appeal to Her Majesty in Council and in 
existing immediately before the passing of this Act, 

shall, so far as they are consistent with this Act, be 
deemed to have been made and published hereunder. 


614. In sections 595 and 612, the expression ‘High Court* shall be 
deemed to include also the Recorder of Rangoon, 
but not so as to empower him to make rules binding 
on Courts other than his own Court. 


Recorder of Rangoon. 


615. The rules and lestrictions refeircd to in Bengal Regulation III 
Construction of Bengal of 1828, Section IV, clause //fA, shall be deemed 


1828, to be the rules and restrictions applicable to appeals 
under this Code from the decisions of the High 
Ciuit of Judicotuie at Fi-rt William in Bengal. 


Regulation III of 
seotiou 4, clause 5. 
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Saving of 
pleasure, 


^ 616. Nothing herein contained shall be under- 

Her Majesty’s gtood— ^ ’ 

(a) to bar the full and unqualified exercise of Her 
Majesty's pleasure in receiving or rejecting appeals to Her Majesty in Coun- 
cil, or otherwise however, or 

(6) to interfere with any rules made by the Judicial Committee of the 
and of rules for conduct Council, and for the time being in force, for 

of business before Judicial the presentation of appeals to Her Majesty in Coun- 
Comniittcc. their conduct before the said Judicial Com- 

mittee, 


And nothing in this chapter applies to any matter of criminal or ad- 
miralty or vice-admiralty jurisdiction, or to appeals from orders and decrees 
of Prize Courts. 


PART VIL 


CHAPTER XLVI. 

Of Reference to and Revision by the High Court. 

617. If before or on the hearing of a suit or an appeal in which the 

_ „ . . decree is final, or if in the execution of any such 

High^c^our^ question to question of law or usage having the force 

of law, or the construction of a document, which 
construction may affect the merits, arises, on which the Court trying the suit 
or appeal, or executing the decree, entertains reasonable doubt, the Court 
may, either of its own motion or on the application of any of the parties, 
draw up a statement of the facts of the case and the point on which doubt 
is entertained, and refer such statement with its own opinion on the point 
for the decision of the High Court. • 

618. The Court may either stay the proceedings or proceed in the case 
Court may pass decree notwithstanding such referencCj and may pass a de- 

contingent upon opinion of cree OF order contingent upon the opinion of the 
High Court. High Court on the point referred ; 

but no execution shall be issued, property sold, or person imprisoned in 
any case in which such reference is made until the receipt of a copy of the 
judgment of the High Court upon such reference. 

619. The High Court shall hear the parties to the case in w^hich the 

reference is made, in person or by their respective 
pleaders, and shall decide the point so referred, and 
disposed of accordingly. shall transmit a copy of its judgment, under the sig- 
nature of the R»"gistrar, to the Court by which the 
reference was made ; and such Court shall, on the receipt thereof, proceed to 
dispose of the case in conformity with the decision of the High Court. 

620. Costs, if any, consequent on a reference for 
HEh^Court the opinion of the High Court, shall be costs in th© 

° ' case. 
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621. When a case is referred to the High Court under this chapter, the 
rower to alter, &c., de- High Court may return the case for amendment, 
erees of Court making and may alter, cancel or set aside any decree or or- 
refercncc. Jer 'which the Court making the reference has passed 

i'll the case out of -which the reference arose, and make such order as it 
thinks fit.. 

622 * The Ilii'h Court may call for the record of any case in which 

Power to call for record no appeal lies to the High Court, if the Court by 
of cases not appealable to wliicli tlio casG was (iGCidGd appears to haYG exGr- 
ITigh Court. cised a jurisdiction not vested in it by law, or to 

have failed to exercise a jurisdiction so vested, or to have acted in the exer- 
cise of its jurisdiction illegally or with material irregularity ; and may pass 
such order in the case as the High Court thinks fit. 


PART VIIL 


CHAPTER XLVIL 


Of Review of Judgment. 

review £o ^ 23 . Any person considering himself aggrieved — 

(«) by a decree or order from which an appeal is hereby allowed, but from 
which no appeal lias been preferred ; 

(/>) by a decree or order form which no appeal is hereby allowed ; or 
(c) by a judgment on a reference from a Court of Small Causes, 

and who from the discovery of new and important matter or evidence which, 
arter the exercise of due diligence, was not within his knowledge or could not be 
jiroduccd by liim at the time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or for any other sufiicient 
reason, desires to obtain a review of the decree passed or order made against him, 

may npply for a review of judgment to the Court which passed the decree or 
made the order, or to the Court, if any, to which the business of the former Court 
has been transferred. 

A party who is not appealing from a decree may apply from a review ci judg- 
ment notwithstanding the pondency of an appeal by some other party, except when 
the ; ’-ound of such appeal is common to the applicant and the appellant, or when, 
being a respondent, he can present to the Appellate Court the case on which he 
applies for the review. 

C24. Except upon the ground of the discovery of such new and impor- 
tant matter or evidence as aforesaid, or of some 
for ;lvk-«'TJay clerical error apparent on tile face of i be decree, no 

application lor a review of judgment, other than 
that of a High Court, shall be made to any Judge other than the Judge who 
deli^ercd it. 

^ , 625. The rules hereinbefore contained as to the 

^ ^ 9^ making appeals shall ’apply, mutatis mil- 

land is, to applications for review. 

626. If it appears to the Court that there is not 
^ sufficient ground for a review, it shall reject the 

® ’ application. 


Application when re- 
jected. 


See sec. 11 of Act VII of 1SS7 on the question of Court-fees, 
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Application when ffran 
ted. ‘ 


Proviso. 


If the Court be of opinion that the application for the review should 
bo crranted, it shall grant the same, and the Judge 
shall record with his own hand his reasons for such 
opinion : 

Provided that — 

fa) no such application shall be granted without previous notice to tlic oppo- 
site ])arty to enable him to appear and be lieard in support of the decree a review of 
whicli is applied for ; and 

(h) no such application shall be granted on the ground of discovery of new 
matter or evidence which the applicant alleges was not within his knowledge, or could 
not be adduced by bim, when tlic decree or order was passed, without strict proof of 
such allegation ; and 

* (c) an a})plicalloii made under section 021 to the Judge wlio delivered tlie 
pidgnimit may, if the judge has ©rdered notice to issue under proviso (a) to this 
sectioii, ])e disposed of l)y his successor. 

(>27. If ilio Judge or Judges, or any one of the Judges, who passed 
Api)li(‘atioii for review dccrco or Order, a review of which is applied for, 
in Coin I consistuig of two contuiucs or Continue attached to the Court at the 
or more Jiidires. time when the application for a review is presented, 

and is not or are not precluded by absence or other cause, for a period of six 
months next after the application, from considering the decree or order to 
which the application refers, such Judge or Judges or any of them shall hear 
the application, and no other Judge or Judges of the Court shall hear 
the same. 

G28. If the application for a review be heard by 
more than one Judge and the Court be equally divi- 
ded, the application shall be rejected. 

If there be a majority the decision shall be according to the opinion of 
the majority. 

Order of rejection fi- order of the Court for rejecting the ap- 

nal. plication shall bo final ; but whenever such applica- 

Objections to admission. jg admitted, the admission may be objected to 

on the g-round that it was 

[r/] in contravention of the provisions of section 624, 
in contravention of the provisions of section. 626, or 

[c] after the expiration of the period of limitation prescribed therefor and 
without sufficient cause. 

Such objection may be made at once by an appeal against the order 
granting the application, or may be taken in any appeal against the final de* 
cree or order made in the suit. 


Application 

jeeted. 


when 


Where the application has been rejected in consequence of the failure of 
the applicant to appear, Lo may aoply for an order to have the rejected ap- 
plication restored to the file, and, if it be proved to the satisfaction of the 
Court that he was prevented by any sufficient cause from aopearing when 
such application was called on for hearing, the Court may order it to be res- 
tored to the file upon such terms as to costs or otherwise as it thinks fit, and 
shall appoint a day for hearing the same. 

No order shall be made under this section' unless the applicant has served 
the opposite party with notice in writing of the latter application. 


Act VTl of 1888. 
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No application to review an order passed on review or on an application 
fora r« 9 view .shall be entertained. 

630. When an application for a review is granted, a note thereof shall 
Registry of application be made in the register, and the Court rnay at once 
granted, and order for re- re-hear the case or make such order in regard to 
Searing. tjjg re-hearing as it thinks fit. 


PART IX. 


CHAPTER XL VIII. 


Special rules relating to the Chartered High Courts. 
631. This cliaptcr 


Chapter to apply only to 
certain High Courts. 


Application 
High Courts. 


of Code to 


High Couit to record 
3 iidgniont.«? according to its 
own rules. 


Power to order exeention 
of decree before aacertain- 
ment of costs, and 


r applies only to High Courts which are or may 
hereafter be established under the twenty-fourth 
and twenty-fifth of Victoria, chapter 104 (An Act 
for establishing High Courts of judicature in 
India). 

632. Except as provided in this chapter the 
provisions of this Code apply to such High Courts, 

633. The High Court shall take evidence, and 
record judgments and orders in such manner as iti 
by rule from time to time directs. 

634. Whenever a High Court considers it necessary that a decree 
made in the exercise of its ordinary original civil 
jurisdiction should be enforced before the amount 
of the costs incurred in the suit can be ascertained 

by taxation, the Court may order that the decree shall be executed forth- 
with, except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may 
cxeontinn for costs sub- b® MBCuted ai soon as the amount of the costs 
Mqucntiy. shall be ascertained by taxation. 

635. Nothing in this Code shall be deemed to authorize any person on 

behalf of another to address the Court in the exer- 
nott'rn‘Luircourr'^"“' cise of its ordinary original civil jurisdiction, or to 
examine witnesses^ except when the Court shall have 
in the exercise of the power conferred by its charter authorized him so to 
do, or to ioterfore with the power of the High Court to make rules concern- 
ing advocates, vakils and attorneys. 

636. Notices to produce documents, summonses to witnesses, and every 

other judicial process, issued in the exercise of the 
of rligh process ordinary or extraordinary original civil jurisdiction 

of the High Court, and of its matrimonial, testamen- 
tary and intestate jurisdictions, except summonses to defendants issued 
under section 64, writs of execution, and notices under section 553, may be 
served by the attorneys in the suit, or by persons employed by them, or by 
such other persons as the High Court by any rule or order from time to 
time directs. 
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637. Any non-judicial or quasi-judicial act which this Code requires to 

be done by a Judge, and any act which noay be 
done by a Commissioner appointed to examine and 
be done by Registrar. accounts under .section 394, may be done by 

the Registrar of the Court or by such other officer of the Court as the Court 
may direct to do such act. 

The High Court may from time to time by rule declare what shall be 
deemed to be non-judicial and quasi-judicial acts within the meaning of this 
section. 

638. The following portions of this Code shall not apply to the High 
Sections not apniying to Court in the exercise of its ordinary or extra- 

Hiirh Court in original civil ordinary original civil jurisdiction, namely, sections 
jurisdiction. ]0^ sections 54, clauses (a) and (6), 57, 

119, 160, 182 to 185 (both inclusive), 187, 189, 190, 191, 192 (so far as 
relates to the manner of taking evidence), 198 to 206 (both inclusive), and 
so much of section 409 as relates to the making of a memorandum ; 

and section 579 shall not apply to the High Court in the exercise of its 
appellate jurisdiction. 

Codennt to affect High Nothing in this Code shall extend or apply to 
Court in exercise of insol- any Judge of a High Court in the exercise of juris- 
vcnt jurisdiction. diction as an Insolvent Court. 


639. The High Court may from time to time frame forms for any 
proceeding in such Court, and may make rules as 
to the books, entries and accounts to be kept by its 
oflScers. 


Power to frame forms. 


PART X. 


CHAPTER XLIX. 

Miscellaneous. 

Exemption of certain 640. Women, who according to the customs and 
women from personal ap- manners of the country ought not to be compelled to 
pearance, appear iu public, shall be exempt from personal 

appearance in Court. 

But nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process * in any case in which the arrest 
of women is not prohibited by this Code. 

641. The Local Government may, by notification in the official 
Local Government may Gazette, exempt from personal appearance in Court 
exempt certain persons any persou whose rank, in the opinion of such 
from personal appearance. Government, entitles him to the privilege of exemp- 
tion, and may, by like notification, withdraw such privilege. 

The names and residences of the persons so exempted shall from time to 
Lists of names of persons time be forwarded to the High Court by the Local 
exempted to be kept m Government, and a list of such persons shall be kept 

in such Court, and a list of such persons as reside 
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within the local limits of the jurisdiction of each Court subordinate to the 
High' Court shall be kept in such subordinate Court. 

When any person so exempted claims the privilege of such exemption, 
and it is consequently necessary to examine him by 
commission, he shall pay the costs of that commis- 
sion, unless the party requiring his evidence pays 
such costs. 

642. No Judge, Magistrate or other judicial 
officer shall be liable to arrest under civil process 
while going to, presiding in, or returning from, his 
Court. 

And, except as provided in section 337 A, * sub-section (o), and sections 
206 and 643, where any matter is pending before a tribunal having juris- 
diction therein, or believing in good faith that it has such jurisdiction, the 
parties thereto, their pleaders, mnkhtars, revenue-agents and recognized 
agents, and their witnesses acting in obedience to a summons, shall be ex- 
empt from arrest under civil process while going to or attending such 
tribunal for the purpose of such matter, and while returning from such 
tribunal. 


Costs of oommissioTi ren- 
fP'red nonnssary by claim- 
ing privilege. 


Persons exempt from 
arrcjit under civil pioccsa. 


643. When in a case pending before any Court, there appears to the 
Court sufficient ground for sending for investigation 
case of cor- Magistrate a charge of any such offence as is 

described in section 193, section l90, section 199, 
section 200 sectio i'205, section 206, section 207, section 208, section 209, sec- 
tion 210, section 463, section 471, section 474, section 475, section 476 or sec- 
tion 477 of the Indian Penal Code, which may be made in the course of any 
other suit or proceeding, or with respect to any document offered in evidence 
in the case, the Court may cause the person ^accused to be detained till the 
rising of the Court, and may then send him in custody to the Magistrate, or 
take sufScient bail for his appearance before the Magistrate. 

The Court shall send to the Magistrate the evidence and documents 
relevant to the charge, and may bind over any person to appear and give 
evidence before such Magistrate. 

The Magistrate shall receive such charge and proceed with it according 
to law. 


644. Subject to the power conferred on the High Court by section 

639 aud by the twenty-fourth and twenty-fifth of 
schedule^ fourth yictoria, chapter 104, section 15, the forms set forth 

in the fourth schedule hereto annexed, with such 
variation as the circumstance of each case require shall be used for the 
respective purposes therein mentioned. 

645. The language which, when this Code comes into force, is the 

language of any Court subordinate to a High Court, 
subordinate ghaJ] continue to be the language of such subordi- 
nate Court until the Local Government otherwise 
orders ; 

but it shall be lawful for the Local Government from time to time 
to declare what language shall be the language of every such Court. 


Act VII of im. 
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645A. 


AsBes=5ors 
salvage, &c. 


in causes of 


la any Admiralty or Vice-Admiralty cause of salvage, towage or 
collision, the Court, whether it be exercising its 
original or its appellate jurisdiction, may if it thinks 
fit, and upon request of either party to such cause 
shall, summon to its assistance, in such manner as the Court mny by rule, 
from time to time, direct, two competent assessors ; and ^uch assessors 
shall attend and assist accordingly. 

Every such assessor shall receive such fees for his attendance as the 
Court by rule prescribes. Such fees shall be paid by such of the parties 
as the Court in each case may direct. 

646. Whenever the Registrar of a Court of Small Causes has any 
Power of Registers of doubt upon any question of law or usage having 
Small Cause Courts to the force of law, or as to the construct ion of a 
state cases. document, which construction may affect the merits 

of the decision, he may state a case for the opinion of the Judge ; and all the 
provisions herein contained relative to the stating of a case by the Judge 
shall apply, mutatis mutandis^ to the stating of a case by the Registrar. 

646A.^ (1). If at any time before judgment a Court in which a suit 

Power to refer to High been instituted doubts whether the suit is cog- 

Court questions as to juris- nizable by a Court of Small Causes or is not so cog- 
diction iQ Small Causes. nizable, it may submit the record to the High Court 
with a statement of its reasons for the do‘*ibt as to the nature of the suit. 

(2.) On receiving the record and statement the High Court may order 
the Court either to proceed with the suit or to return the plaint for presenta- 
tion in such other Court as it may in its order declare to be comj'^etent to 
take cognizance of the suit. 

G46B. (1.) If it appears to a District Court that a Court subordinate 
thereto has, by reason of erroneously holding a suit 
to be cognizable by a Court of Small Causes or not 
to be so cognizable, failed to exercise jurisdiction 
vested in it by law, or exercised a jurisdiction not so 
vested, the District Court may and, if required by 
a party, shall submit the record to the High Court with a statement of ira 
reasons for considering the opinion of the subordiuate.Court with respect to 
the nature of the suit to be erroneous. 

(2.) On receiving the record and statement, the High Court may pass 
such order in the case as it thinks fit. 

(3.) With respect to any proceeding subsequent to decree in any case 
submitted to the High Court under this section, the High C< urt may make 
such order as in the circumstances appears to it to be just and proper. 

(4i.) A Court subordinate to a District Court shall comply with any 
requisition which the District Court may make for any record or information 
for the purposes of this section. 

647. The procedure herein prescribed shall be 
followed as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdiction other 
than suits and appeals. 

Court may from time to time make rules to provide for the 
admission, in such proceedings, of affidavits as evi- 
dence of the matters to which such affidavits res- 
pectively relate ; and such rules, on being published 
in the local official Gazette, shall have the force of law. 


Power to P’«;trict Court 
submit I or rev ision proceed- 
ings had under mistake as 
to jaiisdiction in Small 
Causes. 


Miscellaneous 

’Dgs. 


proceed- 


The 


High 


Admission 
as evidence. 


of affidavits 


Act VII of 1838. 
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Court desires that any person shall he arrested or 
that any property shall be attached under any pro- 
vision of this Code not relating to the execution of 
decrees, and such person resides or property is situ- 
ate outside the local limits of its jurisdiction, the 
Court may, in its discretion, issue a warrant of arrest or make an order of 
attachment, and send to the District Court within the local limits of whose 
jurisdiction such person or property resides or is situate a copy of the war- 
rant or order, together with the probable amount of the costs of the arrest 
or attachment. 

The District Court shall, on receipt of such copj and amount, cause the 
arrest or attachment to be made by its own officers, or by a Court subordi- 
nate to itself, and shall inform the Court which issued or made such warrant 
or order of the arrest or attachment ; *and the Court making an arrest under 
this section shall send the person arrested to the Court by which the war- 
rant of arrest was issued, urdess he shows cause to the satisfaction of the 
former Court why he should not be sent to the latter Court, or unless 
he furnishes suflScient security for his appearance before the latter Court 
or (where the case is one under Chapter XXXIV) for satisfying any 
decree that may be passed against him by that Court, in either of which 
cases the Court making the arrest shall release him. 

*Where a person to be arrested or moveable property to be attached 
under this section is within the local limits of the ordinary original civil 
jurisdiction of the High Court of Judicature at Fort William in Bengal or 
at Madras or Bombay, or of the Court of the Recorder of Rangoon, the copy 
of the warrant of arrest or of the order of attachment, and the probable 
amount of the costs of the arrestor attachment, shall be sent to the 
Court of Small Causes of Calcutta, Madras, Bombay or Rangoon, as the 
case may be, and th^t Court, on receipt of the copy and amount, shall pro- 
ceed as if it were the DiscrictCourt. 

649. The rules contained in Chapter XIX shall apply to the execution 
Kulcs applicable to all of any judicial process for the arrest of a person or 

civil process for arrest, the sale of property or payment of money, which 
sale or payment. jjg desired or ordered by a Civil Court in any 

civil proceeding. 

In the same chapter, the expression ‘Court which passed a decree* or 
words to that effect, shall, unless there is something repugnant in the con- 
text, be deemed to include, where the decree to be executed is passed in 
appeal, the Court which passed the decree against which the appeal was 
preferred, and, where the Court which passed the decree to be executed has 
ceased to exist or to have jurisdiction to execute it, the Court which, if the 
suit wherein the decree was passed were instituted at the time of making 
application for execution of the decree, would have jurisdiction to try such 
suit. 

650. The provisions of Chapters XIV and XV relating to witnesses shall 

apply to all persons required to give evidence or 
™ produce documents in qny proceeding under this 

Code. 


648. Where any 

Procedure when person 
to be arrested or property 
to be attached is outside 
district. 
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650A. Summonses issued by any Civil or Revenue Court situate be- 
yond the limits of British India may be sent fo the 
monses*^ foreign sum- Courts in British India and served as if they had 
been issued by such Courts ; Provided that the 
Courts issuing such summonses have been established *or continued by the 
authority of the Governor General in Council, or that the Governor General 
in Council, has, by notification in the Gazette of India, declared the pro- 
visions of this section to apply to such Courts. 

The Governor General in Council may by like notification cancel any 
notification made under this section, but not so as to invalidate the service of 
any summons served previous to such cancellation. 

651. Repealed by Act X of 1886. 


652. The High Court may from time to time make rules consistent 
with this Code to regulate any matter connected with 
rules ^occdure.^^ procedure or the procedure of the Courts of 

Civil Judicature subject to its superintendence. All 
such rules shall be published in the local official Gazette, and shall thereupon 
have the force of law. 


*A High Court not established under the Statute 24 and 25 Victoria, 
chapter 104 (an Act for establishing High Courts of Judicature in India) 
mav, from time to time, with the previous sanction of the Local Government, 
make, with respect to any matter other than procedure, any rule which any 
High Court so established might under section 15 of that Statute make with 
respect to any such matter for any part of the territories under its jurisdic- 
tion which is not included within the limits of a presidency-town. Rules so 
made shall be published in the same manner, and shall thereupon have the 
same force, as rules made and published under this section for the regulation 
of matters connected with procedure. 


653. "Kl) At any time after a warrant of ar- 

Release on ground ^ issued under this Code, the Court may 

ness of judgment-debtor. , j r ..u • -n r 

cancel it on the ground or the serious illness of *he 

person against whom the warrant was issued. • 

(2) When a judgment-debtor has been arrested under this Code the 
Court may release him if in its opinion he is not in a fit state of health to 
undergo imprisonment, 

(3) When a judgment-debtor has been committed to jail, he may be 
released therefrom — 


(a) by the Local Government, on the ground of his suffering from any infec- 
tious or contagious disease, or 

(b) by the committing Court, or any Court to which that Court is subordinate, 
the ground of his suffering from any serious illness. 

(4) A ju Igment-debtor released under this section may be re-arrested^ 
but the period of his imprisonment shall not in the aggregate exceed that 
prescribed in section 342 or section 481, as the case may be. 


• Act VII of 1888. 
t Act VI of 1888. 
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THE FIRST SCHEDULE. 

(See section 3.) 


ACTS REPEALED. 


Number and year. 

Subject or title. 

i 

Extent of repeal. 

X of 1877 

The Code of Civil Procedure. | 

So much as has not been repealed. 

XII of 1879 ... 

Amending Act X of 1877, 
&c. 

Sections one to one hundred and 
three (both inclusive). 

VII of 1880 ... 

Merchant Shipping ...1 

Section eighty-five. 


THE SECOND SCHEDULE. 

(See section 5.) 

Chapters and Sections of this Code extending to Provincial Courts of Small Causes^ 

PiiELiMiNAKY I Scctioiis 1, 2, 3 and 5. 

CHArxKU 1. — Of the Jurisdiction of tire Courts and Res Judicata, except 

section 11. 

,, II.— Of the Place of Suing, except section 20, paragraph 4, and 

sections 22 to 24 (both inclusive.) 

,, III. — Of Parties and their Appearances, Applications and Acts. 

„ IV. — Of the Frame of the Suit, except section 42 and section 44, 

rule a. 

,, V. — Of the Institution of Suits. 

„ VI. — Of the Issue and Service of Summons, except section 77. 

,, VII. — Of the Appearance of the Parties and Consequence of Non- 

appearance. 

,, VIII. -Of Written Statements and set-off.* 

„ IX. — Of the examination of the Parties by the Court, except sec- 

tion 119, 

,, X. — Of Discovery and the xVdmission, &c., of Documents. 

„ XII. — Swetion 155, first paragraph, judgment where either party fails 

to produce his evidence. 

„ XIII. — Of Adjournments. 

,, XIV'. — Of the Summoning and attendance of witnesses. 

„ XV. — Of the Hearing of the suit and Examination of Witnesses, 

except sections 182 to 188 (both inclusive). 

„ XVI*.— Of Affidavits. 

„ XVII. — Of Judgment and Decree, except sections 204, 207, 211, 212, 

213, 214 and 215. 

,, XVIII. — Sections 220, 221 and 222, of costs. 

„ XIX. — Of the Execution of Decrees, sections 223 to 236 (both 

inclusive), 239 to 258 (both inclusive), 259 (except so 

far as relates to the recovery of wives), 266(except so far as re- 
lates to immoveable property), 267 to 272 (both inclusive), 
273 (^so far as relates to decrees for moveable property), 
275 to 283 (^both inclusive), 284 (so far as relates to move- 
able property), €85, 286, 287, 288, 289, 290, 291, 292, 
293 (so far as relates to re-sales under 297 294 to 303 
('both inclusive), 328 to 333 (both inclusive, so far as 
relates to moveable property), 336 to 343 (both inclusive.) 


Sectiun 26 ci Act IX of 1887. 



1882 .] 


THE CODE OF CIVIL PEOCEDURE. 


u 

THE SECOND SCHEBVLE, ---Concluded. 

Chapter XX. — Section 360, power to invest certain Courts with Insolvency- 

jurisdiction. 

„ XXI. — Of the Death, Marriage and Insolvency of Parties. 

„ XXII. — Of the Withdrawal and Adjustment of suits. 

„ XXIII. — Of payment into Court. 

„ XXIV. — Of requiring Security for Costs. 

„ XXV. — Of Commissions. 

„ XXVI. — Suits by Paupers. 

„ XXVII. — Suits by and against Government or Government servants. 

„ XXVIII. — Suits by Aliens and by and against Foreign and Native' 

Rulers, except the first paragrapli of section 433. 

„ XXIX. — Suits by and against Corporations and Companies. 

,, XXX. — Suits by and against Trustees, Executors and Administrators. 

„ XXXI. — Suits by and against Minors and Persons of unsound mind. 

„ XXXII. — Suits by and against Military Men. 

„ XXXIII.— Interpleader. 

,, XXXIV. — Of Arrest and Attachment before Judgment, except as regards 

immoveable property. 

,, XXXVI. — Appointment of receivers. 

,, XXXVII. — Reference to Arbitration, sections 50G to 526 (both inclusive},. 

„ XXXVIII. — Gf Proceedings on Agreement of Parties. 

,, XL VI. — Reference to and Revision by High Court. 

„ XLVII. — Of Review of Judgment, sections 623, 626 and 630. 

, , X L I X . — Miscellaneous . * 

THE THIRD SCHEDULE. 

(See section 7,) 

Bombay Enactments. 

Bombay Regulations XXIX, 1827. 

„ „ VII, 1830. 

I, 1831. 

XVI, 1831. 

Act XIX of 1835. 

,. XIII of 1842. 

THE FOURTH SCHEDULE. 

(See section 644)- 

Forms of Pleadings and Decrees. 

A. — Plaints Part 1. 

No. 1. 

For Money Lent. 

In the Court of , at 

Civil Suit No, 

A. B. of 
against 
C. D. of 

A, R., the above-named plaintiff, states as follows 
I. That on the day of 18 , at , he lent the <fe-- 

fendant rupees repayable on demand [or on the day of ]. 
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TflE FOURTH SCHEDULE— 

2. Tliat tlio defendant has not paid the same, except nipecs paid on the 

day of 18 . 

\[f the platntfjT claims exemption from any law of limitation^ say : — 

B. J’lie plaintiff \yas a minor [or insane] from the day of till the day 
of j. 

4. The plaintiff prays judgment for rupees, with interest at per 

cent, from the day of 18 . 

[Note. — The object of stating when the debt is to be repaid is merely to fix 
a date for interest. If, therefore, interest is not claimed, the statement may be 
omitted.] 


No. 2. 

For Money received to Plaintiff’s Use, 

{Title.) 

A. B and G. IL^ the ubove-named plaintiffs, state as follows : — 

1. Tliat on tlie day of 18 , at , the defendant received 

rupees [or a cheque on the Bank for rupees] from one E. F. for the 

use of the plaintiffs. 

2. That the defendant has not ])aid [or delivered] the same accordingly. 

B. The plaintiffs pray judgment for rupees, with interest at per cent, 

from the day of 18 . 


No. 8. 

For Price of Goods sold b\ a Factor, 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , he and E, F,, 

since deceased, delivered to the defendant [one thousand baiTels of flour, five Imndied 
maunds of rice, or as the case may he~\ for sale upon commission. 

2. That on tlrj day of 18 , [or, on some day unknown to 

the plaintiff, before the day of 18 ], the defendant sold the said 

merchandise for rupees. 

S. That the commission and expenses of the defendant thereon amount to 
rupees. 

4. Thai on the day of 18 ^ the plaintiff demanded from 

the defendant the proceeds of the said merchandise, 

f>. Tliat he has not paid tlic same. 

\^Demand of judgment]. 


No. 4. 

For Money received by Defendant through the Plaintiff’s Mistake 

OF Fact. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff agreed to 

buy and the defendant agreed to sell bars of silver at annas per tola 

of fine silver. 

2. That the plaintiff procured the said bars, to be assayed by one E. F., who 

was paid by the defendant for such assay, and that the said E. F, declared each 
of the said bars to contain 1,500 tolas of fine silver, and that the plaintiff accor- 
dingly paid the defendant Rs. annas therefor. 

8. Tliat each of the said bars did contain only 1,200 tolas of fine silver. 

4 . That the defendant has not repaid the sum so overpaid. 

[^Dctrmnd of judgment]. 
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[Note. — A demand of reiiayment is not necessary, Imt it may affect tlie question 
of interest or the costs]. 


No. 5. 

For Money paid to a third Party at the Defendant’s Request. 

{Title,) 

A, B.y the above-named plaintiff, states as follows : — 

1. That on tlie day of 18 , at , at the request [or by the 

authority] of the defendant, the plaintiff paid to one E, F. rupees. 

2. That, in consideration thereof, the defendant promised [or became bound] to 
pay the same to the plaintiff on demand [or as the case may be~\, 

0. That [on the day of 18 , the plaintiff demanded pay- 

ment of the same from the defendant, but] he has not paid the same. ^ 

[Demand of judgment ] . 

[Note. — If the request or authority is implied, the plaint should state facts rais- 
ing the implication]. 

Nol 6. 

For Goods sold at a fixed Price and delivered. 

{Title,) 

A, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , E, F., of , 

deceased sold and delivered to the defendant [one hundred barrels of flour, or, the 
goods mentioned in the schedule hereto annexed, or, sundry goods]. 

2. That the defendant promised to pay rupees for the said goods on deli- 
very [or, on the day of some day before the plaint was filed]. 

3. That ho has not paid the same. 

4. That the said E. F., in his lifetime made his will, whereby he appointed 
the ])laintiff executor thereof. 

5. That on the day of 18 , the said E. F, died. 

6. Tliat on tlie day of probate of j^ho said will was giantcd 

to the plaintiff by the Court of 

7. The plaintiff as executor as aforesaid [Demand of judgment], 

[Note — I f a day was fixed for payment it should be stated as furnishing a 
date for the commencement of interest]. 


No. 7. 

Goods sold at a reasonable Price and delivered. 

{Title,) 

A. B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff sold and 

delivered to the defendant [sundry articles of house-furniture] but no express 
agreement was made ^s to the price. 

2. That the same were reasonably worth rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment,] 

[Note. — The law implies a promise to pay so much as the goods are reasonably 
worth]. 



V 


THE OODE OF CIVIL PROCEDURE. 


[Act XIV. 


THE FOURTH SCHEDULE,— 

No. 8. 

For Goods delivered to a third Party at Defendant's Request at a 

FIXED Price. 

{Title.) 

A. i?., ilic abovc-nametl plaintiff, states as follows : — 

1. That on tlie day of 18 , at , plaintiff sold 

to ilic dofondant [one liundred barrels of flour] and, at the request of the defendant, 
delivered the same to one E. F. 

2. That the defendant promised to pay to the plaintiff rupees therefor. 

3. That ho has not paid the same. 

[Demand of judgment.^ 


^ No. 9. 

For Necessaries furnished to the Family of Defendant's Testator 
without his express Request, at a reasonable Price. 

{Title.) 

A. R., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff furnished to 

[Marff Jones] the wife of [James Jones'] deceased, at her request, sundry articles of 
[food and clotldng]^ but no express agreement was made as to the price. 

2. That the same were necessary for her. 

3. That the same were reasonably worth rupees. 

4. That the said James Jones refused to pay the game. 

5. That the defendant^ is the executor of the last Will of the said James 
Jones. 

[Demand of judgment ] . 


No. 10. 

For Goods sold at a fixed Price. 

{TitlG.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff sold 

to E. F., of , deceased, [all the crops then growing on his farm in .] 

2. That the said E. F. promised to pay the plaintiff rupees for the same. 

3. That he did npt pay the same. 

4. That the defendaint is administrator of the estate of the said E. F. 

[Demand of judgment,] 


No. IL 

For Goods sold at a reasonable Price. 

(THU.) 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 ^ at ^ E, F.,oi , sold to 

the defendant [all the fruit growing in his orchard in ], but no express agree- 
ment was made as to the price. 

2. That the same was reasonably worth rupees. 

3. That the defendant has not paid the same. 
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4. That on the day of the High Cour^ of Judicature at Fort 

William duly adjudged the said E, F. to be a lunatic and appointed the plaintiff 
•committee of his estate, with the usual powers for the management thereof. 

5. The plaintiff as committee as aforesaid \_Demand of judgmenf\, 

[Note. — When the lunatic’s estate is not subject to the ordinary original juris- 
diction of a High Court, for paragraphs 4 and 5 substitute the following ; — ] 

4. That on the day of the Civil Court of duly adjudged the 

said E. F. to be of unsound mind and incapable of managing his affairs, and appoint- 
ed the plaintiff Manager of his estate. 

b. The plaintiff as Manager as aforesaid. 

\^Demand oj judgment.'^ 


No. 12. 

For Goons made at Defendant’s Request, and not accepted. 

{Title.) 

A. 2?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , F., of 

'igroed with tlie plaintiff that the plaintiff should make for him tahle^^ and fifty 
chair and that the said E. F. should pay for the same upon delivery thereof 
rupees. 

2. That the plaintiff made the said goods, and on the day of 18 , 

offered to deliver the same to tlie said E, F., and has over since been ready and 
willing so to do. 

That the said E. F. has not accepted the said goods or paid for the same. 

4. That on the day of 18 , the High Court of Judicature at 

Fort William duly adjudged the said E. F. to be a lunatic, and appointed the defen- 
dant comm’ttee of his estate. 

b. The plaintiff prays judgment for rupees with interest from the 

day of , at the rate of per cent, per annum, to be paid out of the 

estate of the said E. F. in the hands of the defendant. 


No. 13. 

For Deficienci upon a Re-sale [Goods sold at Auction]. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff put up at auction 

sundry [^articles of merc'handise\^ subject to the condition that all goods not paid for 
and removed by the purchaser thereof within \ten days] after the sale, should be re- 
sold by auction on his account, of which condition the defendant had notice. 

2. That the defendan t purchased [ one crate of crockery ] at the said auction 

at the price of rupees. 

3. That the plaintiff was ready and willing to deliver the same to the defendant 
on the said day and for [ten days] thereafter, of which the defendant had notice. 

4. That the def^endant did not take away the said goods purchased by him, nor 
pay therefor, within [ten days] after the sale, nor afterwards. 

5. That on the day of 18 , at , the plaintiff re-sold the 

said [crate of crockery], on account of the defendant, by public auction, for rupees. 

6. That the expenses attendant upon such re-sale amounted to rupees. 

7. That the defendant has not paid the deficiency thus arising, amounting to 

rupees. 

[Demand of judgment.] 
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fXoTK to § 4^. — Uiiloss tlie seller agreed to deliver, the purchaser uiust fetch 
tljo goods ; see Act IX of 1S72, section 93]. 


No. 14. 

For the Purchase-money of Lands conveyed. 

{Title.) 

A. JL, tlie above-named plaintiff, states as follows : — 

1. That on the day of 18 ,at , the plaintiff sold [and 

v.onvcycdl to the defendant [the house and compound No. , in the city of 

or, a farm known as , in or, a piece of land lying, (Sx.] 

2. That the defendant promised to pay tlic plaintiff ru})ees 

for the said j house and compound, or farm, or land.] 

3. That he has not paid the same. 

[Demand of judgment.] 

[Note. — Where tliere has been n^ actual conveyance, say, in § 1, “sold to tlie 
defendant the house, <Sic., and [jlaced him in possession of the same.”] 


No. 15. 

For the Purchase-money of Immoveable Proferty contracted to be sold. 

BUT NOT CONVEYED. 

{Title.) 

A, /?., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the plaintiff and defen- 

dnni mutually agreed that the -plaintiff should sell to the defendant, and that the 
defendant should purchase from the plaintiff [tlie house No. , in the twon of 

, or one hundred bighas of land in , bounded by the East Indian 

railroad, and by otlier lands of the plaintiff] for rupees. 

2. That on the * day of 18 , at , the plaintiff tendered 

[or, was ready and willing, ainl offered to execute] a sufficient instrument of convey- 
ance 01 the said projierty to the defendant, on payment of the said sum, and still is 
ready ^ *d willing to execute the same. 

3. That the defendant has not paid the said sum. 

[Demand of judgment.] 


No. 16. 

For Services at a fixed Price. 

{Title.) 

v4. /?.. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant [hired 

plaintiff’ as a clerk, at the salary of rupees per year.] 

2. That from the [said day] until the day of 18 , the 

plaintiff served the defendant as his [clerk]. 

8. That the defendant has not paid the said salary. 

[ Dema nd of j udgment,] 
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No. 17. 

For Services at a reasonable Price. 

( Title.) 

A. B., the above-named plaintiff, states as follows : — 

V 1. That between the day of 18 , and the day of 18 , 

at , plaintiff [executed sundry drawings, designs and diagrams] for the defend- 

ant, at his request ; but no express agreement was made as to the sum to be paid for 
such services. 

2. That the said services were reasonably worth rupees, 
ii. That the defendant has not paid the same. 

[Demand of judgment!] 


No. 18. 

For Services and Materials at a fixed Price. 

(Title.) 

A. 71., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff [furnished the paper 

for and printed one thousand copies of a book called ] for the defendant, at his 
request, [and delivered the same to him.] 

2. That tlie defendant promised to pay rupees therefor. 

That Ijc has not paid the same. 

[D email d of judgment.] 


No. Iff. 

For Services and Materials at a Reasonable Price. 

{Title.) 

A. 71., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff built a house [known 

as No. , in ], and furnished the materials therefor, for the defendant, at his 

request, but no express agreement was made as to the price to be paid for such work 
and materials. 

2. That the said work and materials were reasonably worth rupees. 

3. That the defendant lias not paid the same. 

[Demand of judgment.] 


No. 20. 

For Rent reserved in a Lease. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant entered 

into a contract with 'the plaintiff, under their hands, a copy of which is hereto 
annexed. 

[Or state the substance of the contract.] 

2. That the defendant has not paid the rent of the [montl ] ending on the 

day oi 18 . amounting to rupees. 

{Demand of judgment.) 

128 A 
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Another form. 

1. That the plaintiff let to the defendant a house, No. 27, Chowringhee, for 

f;cven years to hold from the day *of 18 ^ at rupees a year, payable 

quarterly. 

2. That of snch rent quarters are due and unpaid. 

\JDemand of judgment. 


No. 21. 

For use and Occupation at a fixed Rent. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant hired from 

the plaintiff [the house No. , street], at the rent of rupees, payable on 

the first day of 

2. That tlic defendant occupied the said premises from the day of 18 

, to the day of 18 

8. That the defendant has not paid rupees, being the ^xirt of said rent 
due on tlie first day of 18 

[Demand of judgment.] 


No. 22. 

For Use and Occupation at a reasonable Rent. 

{Title.). 

A. B., the above-named plaintiff, executor of the will of X. T.. deceased, ^statesi 
as follows : — 

1. That the defendant occupied the [house No. , street], by permission 

of the said X. F., from the day of 18 , until the day of 

18 , and no agreement was made as to payment for the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 

rupees. 

3. That the defendant has not paid the same. 

4. The plaintiff as such executor as aforesaid pays judgment for rupees. 


No. 23. 

Fur Board and Lodging, 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That from the day of 18 , until the day of 18 , 

the defendant occupied certain rooms in the house [No. , street], by ]ier- 

mission of the plaintiff, t^nd was furnished by the plairtiff, at Ids request, with meat, 
drink, attendance and other necessaries. 

2. That, in consideration thereof, the defendant promised to pay [or That no 
agreement was made as to payment for such meat, drink, attendance or necessaries, 
but tho satne were reasonably worth] the sum of rupees. 

3. That the defendant ha< not paid the same. 

[De?nLind o/ judgment.] 
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No. 24. 

For Freight of Goods. 

{Title.) 

A. 7>., tlie above-named plaintili, states as follows : — 

1. That on the day of 18 , at , plaintiff transported int 

fills barge, or otherwise] [one thousand barrels of flour, or sundry goods], from 

to , at tlie roque'^t of the defendant. 

2. Tliat tlie defendant promised to pay the plaintiff the sum of [one rupee per 
barrel] as freiglit thereon That no agreement was made as to payment for such 
transportation, but such transportation was reasonably worth rupees.] 

o. That the defendant has not paid the same. 

[^Demand of judgment ^.] 


No. 25. 

For Passage-money. 

{Title.) 

A. 7?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff. conveyed the defendantr 

pn his ship, called the ], from to at his request. 

2. That the defendant promised to*pay the plaintiff rupees therefor, [or- 
That no agreement was made as to the price of the said passage, but the said passage* 
was reasonably worth rupees]. 

3. That the defendant has not paid the same. • 

l^De?nand of judgment.'] 


No. 2b. 

On an Award. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defen- 

dant, having a controversy between them concerning [a demand of the plaintiff for 
the price of ten barrels of oil, which the defendant refused to pay], agreed to submit 
the same to the award of -E. F. and G. H., as arbitrators [or, entered into an agree- 
ment, a copy of which is hereto annexed^. 

2. That on the day of 18 , at , the said arbitrators awarded 

that the defendant should [pay the plaintiff rupees]. 

3. That the defendant has not paid the same. 

[^Demand of judgment.] 

[Notf. — This will apply where the agreement tojefer is not filed in court]. 


• No. 27. 

On a Foreign Judgment. 

(Title). 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day uf 18 , at , in the State [or Kingdom] 

of the Cjurt of that State [or Kingdom], in a suit therein pending 
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hotween the plaintiff and tlu? defendant, duly adjudged that the defendant should pay 
to the ]>laintiff rupees, with interest from the said date. 

2. Tliat t])e defendant has not paid the same. 

[Demand of judgment.'] 


Plaints upon Instruments for the Payment of money only, 

No. 28. 

On an Annuity Bond. 

{Title?) 

A. />., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant by his bond 

became bound to the ])laintiff in tlic sum of rupees to bo ])aid by tlie defendant 

to the ])biintiff, subject to a conditk>n that if the defendant should pay to the 
plaintiff rupees half-yearly on tlie day of and the day of in every 
year during the life of the plaintiff, the said bond should be void. 

2. That afterwards, on the * day of IS , the sum of ru]>ees foi 

of the said half-yearly payments of the said annuity, became due to the 

plaintiff and is still unpaid. 

[Demand of judgment ] 


No. 29. 

Payee against Maker. 

{Title.) 

A, B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, by his jiro- 

missory note now overdue, promised to pay to the plaintiff rupees 

after date. 

2. That he has not paid the same [except rupees, paid on thc^ day 

. 18 .] 

[Demand of judgment.] 

[Note. — Where the note is payable after notice, for pu^ragraphs 1 and 2 
substitute : — ] 

1. That on the day of 18 , at , the defendant by his promissory 

nc»tc promised to pay to the plaintiff rupees months after notice. 

2. Tliat notice was afterwards given by the plaintiff to the defendant to pay the 

same months after the said notice. 

3. That the said time for payment has elapsed, but the defendant has not paid 
the same. 

ere the note is payable at a particular place, say — ] 

1. That on the day of 18 , at , the defendant by his 

promissory note, now overdue, promised to pay to the plaintiff [at Messrs. A, ^ Co?s, 
^Madras] rupees months after date. 

2. That the said note was duly presented for payment [at Messrs. A & Co?s) 
aforesaid, but has not been paid. 
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Written Statement of the Dejendaut. 

In the Court, &c. 

C. Z>., tlic alioye-nHiiicd defendant, states as follo^vs : — 

1. The defendant made the note sued upon under llie following circumstances : 
The plaintiff and defendant had for some years been in ])artiiershij) as indigo-manu- 
facturers, and it had been agreed between them that they should dissolve partnership, 
tliat the ])laintiff should retire from the business, and tliat the defendant should take 
over the whole of the ])arLnftrship-asBets and liabilities and should pay the plaintiff 
the value of his share in the assets tffter deducting the liabilities. 

2. The plaintiff thereiqion undertook to examine the ])artnership-l)Ooks and in- 
quire into the state of the partnership-assets and liabilities ; and he did accordingly 
examine the said books and make the said inquiries, and he thereupon represented to 
the defendant that the assets of the firm exceeded Rs. 1,00,000* and that the liabilities 
of ihe firm were less than Us. 30,000 whereas the fact was that the assets of the 
firm were less than 50,4^00 and the liabilities of the firm largely exceeded the assets. 

3. The misrepresentations mentioned in the second ])aragraph of this statement 
induced the defendant to make the note now sued on, a^d there never was any other 
consideration for the making of such note. 


No. 30. 

First Indorsee against Maker. 

(Title,) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 ^at , the defendant, by hij? 

j romissory note, now overdue, promised to pay to ffie order of E, F. \or to E, F, or 
order] rupees [ days after date]. 

2. That the said E. F. indorsed the same to the plaintiff. 

3. That the defendant has not paid the same, 

lDe7?iand of judgment?^ 


No. 31. 

Subsequent Indorsee against Maker. 

(Titled 

A. R., the above-named plaintiff, states as follows]: — 

1 . [.4 -S' in the last preceding form^ 

2. That the same was, by the indorsement of the said E, F, and of G. II. 
and L J. [or and others] trarsferred to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment!] 


. No. 32. 

First Indorsee against first Indorser. 

(Title.) 

A. B., the above-named plaintiff, states as follows t— - 
1. That E. F., on the day of 18 , at , by his promissory 

note, now overdue, promised to pay to the defendant or order rupees montlis 
H f ter date. 
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2. TliJii tlio «U*fcmlant indorsed the same to the plaintiff. 

IL That on tlie day of 18 , the same was duly presented fc^r 

j)ay merit, but was not paid. 

\_0r state facts excusing tenant of presentment.'] 

4. Tliat the defendant had notice thereof. 

5. Tliat lie has not paid the same. 

\_Ikman(I of judgment.] 


No. 33. 

SriiSEgrioNT In’dorske ACjAiNST FIRST Ini>orser ; THE Indorsement reing special. 

(Title.) 

A. /?., the above-named plaintiff, states as follgws : — 

1 . That the defendant indorsed to one E. F. a iiromissory note, now overdue 

made [o?- purjmrting to ha#; been made] by one G. IT., on the day of 18 

, at , to the order of the defendant, for the sum of mpecs [payable 

days after date.] 

2. That the same was, by the indorsement of the said E. F. [and others, trans- 
ferred to tlie plaintiff, [or That* the said E. F. indorsed the same to the plaintiff.] 

3. 1 and 5. as 3, 4 and 6 of the last preceding form.] 

[^Demand of judgment,] 


No. 34. 

Subsequent Indorseea gainst iiis immediate Indop'^er. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to him a promissory note, now overdue, niado 
[or purporting to have been made] by one E. F., on the day of 18 

at • , to the order of one G. H., for the sum of rupees [payable 

days after date], and indorsed by the said G. IT. to the defendant. 

2, 3 and 4. [Same as in 3, 4 and 5 in Form No. 83.] 

\Demand of j-udgment.] 


No. 35. 

SuBSEQUENi^ Indorsee against intermediate Indorser^ 

(Title.) 

A. B., the abore-named plaintiff, states as follows : — 

1. Tliat a promissory note, now errerdae, made [or puqiorting to have been 

made] by one E. F., on the day of 18 , at , to the order of 

one G. H., for the «um of rupees [payable days after date], and indorsed 
by the said G. H. to the defendant, was by the indorsement of the defendant [and 
others] transferred to the plaintiff. 

2, 3 and 4. [As in No. 33.] 

[Demamd of judgment.] 
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No. 36. 

Suji.^EQUENT IndORPEE AGAINST MaKER, AND FIRST .IND SECOND InDORSER. 

Jn the Court of at 


• Civil Suit Vo. 

.4. B. of 
against 
C. D. of 
E, F. of 
and 

C. If. of 

A. R., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, C. />., hy 

his promissory note, now overdue, promised to pay to the order of the defendant, E, V., 

rupees f months after date.] 

2. That the said E. F, indorsed the same to the defendant, G, //., who indorsed 
it to tJie plaintiff. 

3. That on the day of 18 , the same .was presented [nr state 

ft(('ts e reusing want of sent me nt'\ to the said C. Z). for payment, but was not paid. 

4. That the said E. F. and G. H. had notice thereof. 

5. Tliat they have not paid the same. 

[Demand of judgment,^ 


No. 37. 

Drawer against Acceptor. 

(Title) • ‘ 

A, R., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at *, by his bill of exchange, 

now overdue, the plaintiff required the defendant to pay to him rupees [ 

days after date, or sight, thereof]. 

2. That the. defendant accepted the said bill. [Tf the hill is payable at a cer^ 
tain time after sight, the date of accejHance should be stated ; otherwise it is not 
7iecessary.'\ 

3. That he has not paid the same. 

4. That by reason thereof tlie plaintiff incurred expenses in and about the pre- 
senting and noting of the bill, and incidental to the dishonour thereof. 

[Dernaiid of judgment) 

[Note. — Where the bill is payable to a third party, for paragraphs 1, 2, 3, 
saj— ] 

1. That on, &c.* at &c., by his bill of exchange, now overdue, directed to the 

defendant, the plaintiff required the defendant to pay to E, F, or order rupees 

months after date. 

2. That the plaintiff delivered the said bill to the said E. R. on 

3. That the defendant accepted the said bill, but did not pay the same, where- 
upon the same was returned to the plaintiff. 
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No. 38. 

Payee against Acceptor. 

(Title) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant accepted a hill of ex- 

change, now overdue, made [or purporting to have been made] by one E. F.^ on the 

day of 18 , at , requiring the defendant to pay to the 

plaintiff rupees after sight thereof. 

2. That he has not paid the same. 

[De7nnnd of jwlgment) 


No. 30. 

First Indorsee against Acceptor. 

(Title) 

A, the above-named plaintiff, states as follows 

1. That on the . dav of 18 , the defendant accepted a hill 

of exchange, now overdue, made [or purporting to have been made] by one E. F., on 
the day of 18 , at , requiring the defendant to pay to th(‘ 

order of one (7. Tl. rupees after sight thereof. 

2. That the said G. JT. indorsed the same to the plaintiff. 

3. Tliat the defendant has not paid the same. 

[Demand of judgment) 


No. 40. 

SURSEQUENT INDORSEE AGAINST ACCEPTOR. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. /a the lafd preceding form, to the end of article 7.] 

2. That by the indorsement of the .said G. II. [and others], the same was 
transferred to tlie plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment.'] 


No. 41. 

Payee against Drawer for Non acceptance. 

(Title) 

A. 2?*, the above-named plaintiff, states as follows ; — 

1. That on the day of 18 , at , the defendant, by his 

bill of exchange, directed to E. F.^ required the said E. F. to pay to the plaintiff 

rupees [ days after siglit.] 

2. That on the day of 18 , the same was duly presented to 

the said E. F. for acceptance, and w^as dishonoured. 

3. That the defendant bad due notice thereof. 

4. That he has not paid the same. 

[^Demand of judgment.'] 



18«2.] 


THE CODE OF CIVIL PROCEDURE. 


xri 


THE FOURTH SCHEDULE-^ow^mie^^. 

N©t 42. 

First Indorsee against Indorser. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to the plaintiff a bill of exchange, now overdue, 

Vnade [or purporting to have been made] by one E. F., on the day of 18 , 

at , requiring one G. H. to pay to the ordfer of the defendant rupees [ 
days] after sight [or at sight] thereof, [and accepted by the said G. H. on the 

day of 18 ]. 

2. That on the day of 18 , the same was presented to the 

said G. H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment.^ 


No. 43. 

SunsEQUENT Indorsee against first Indorser ; the Indorsement reing special. 

{Title.) 

A. R., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a bill of exchange, now overdue, 

made [or purporting to have been made] by one G. //., on the day of 

18 , at , requi¥ing one /. J. to pay to the order of the defendant 

rupees days after sight thereof [or otherwise], and accepted- by the said I. J. on th« 

day of 18 . \^This clause may be omitted if not according to the fact.'] 

2. That the same was, by tire indorsement of the said E. F. [and others], trans*- 
ferred to the plaintiff. 

3. That on the day of 18 the same was presented to the 

said I. J. for payment, and was dishonoured. 

4. That the defendant had due notice thereof. 

5. That he has not paid the same. • 

\_Demand of judgment.] 

No. 44. 

Subsequent Indorsee against his immediate Indorser. 

{Title.) 

A, R., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to plaintiff a bill of exchange, now overdue^ 

made [ro purporting to have been made] by one E. F., on the day of 

18 , at , requiring one G. H. to pay to the order of I. J. rupees 

days, after sight thereof [or otherwise], [accepted by the said Q. H.\ and in- 
dorsed by the said I. J. to the defendant. 

2. That on the day of 18 , the same was presented to tha 

said G. H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment.] 
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No. 45. 


Subsequent Indorsee against intermediate Indorser. 

{Title.) 

A. R., the above-named plaintiff, states as follows 

1. That a bill of exchange, now overdue, made [or purporting to have been 

made] by one E. F., on the day of 18 , at , requiring one G. 

H. to pay to the order of one /. J. rupees days after sight thereof [or 

oiherwiee^^ [accepted by the eaid G. H.) and indorsed by the said I. J. to the defen- 
dant, was, by the indorsement of the defendant [and others], transferred to the 
plaintiff. 

2. That on the day of 18 , the same was presented to the said 

<G. H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment,^ 


No. 46. 

Indorsee against Drawer, Acceptor and Indorser. 

In the Court of , at . 

Civil Suit No. 

A. B. of 
against 
C. D. ol 
E. F. of 
and 

G. H. of 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant 

C. D., by his bill of exchange, now overdue, directed to the defendant E. F., required 
the said E. F. to pay to the order of the defendant G. H. rupees [ days 

^^r sight thereof.] 

2. That on the day of 18 , the said E. F.^accepted the same. 

3. That the said G. H. indorsed the same to the plaintiff. 

4. That on the day of 18 , the same was presented to the 

said E. F. for payment, and was dishonoured. 

5. That the other defendants had due notice thereof. 

6. That they have not paid the same. 

[Demand of judgment.^ 


No. 47. 

Payee against Drawer for Non-acceptance of a Foreign Rili ^ 

(Title.) 

A. the above-named plaintiff, states as follows 

1, That on the day of 18 , at , the derfendant by his 

bill of exchange, drawn in Calcutta, required one E. F. to pay to the plaintiff in 
[Londmi] . pounds sterling, [sixty days] after sight thereof. 
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2. That on the day of 18 , the same was presented to 

the said E, F, for acceptance, and was dishonoured, and was thereupon duly pro- 
tested. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the service of notice 
of protest on the defendant, was rupees annas.] 

Wherefore the plaintiff demands judgment against the defendant for nipees, 

with [ten per centum] compensation and interest from the day of 18 


No. 48. 

Payee against Acceptor. 

{Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , one E. F., by his bill 

of exchange, now overdue, directed to the defendant, required the defendant to pay to 
the plaintiff rupees after date [or days after sight] thereof. 

2. That on the day of 18 , the defendant accepted the said 

bill. 

«3. That he has not paid tlie same. 

[De?nand of judgment.'] 


No. 49. 

On a marine [open] Policy, on Vessel lost by Perils of the Sea, &c. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff was the owner of [or had an interest in] the shin at the 

time of her loss, as hereinafter mentioned. 

2. That on the day of 18 , at , the- defendants, in 

eonsideration of rupees to them paid [or which the plaintiff then promised to 

pay] executed to him a policy of insurance upon the said ship, a copy of which is hereto 
annexed ; [or, whereby they promised to pay to the plaintiff, within days 

after proof of loss and interest, all loss and damage accruing to him by reason of the 
destruction or injury of the said ship, during her next voyage from to , 

whether by perils of the sea or by fire, or by other causes therein mentioned, not ex- 
ceeding rupees]. 

8^ That the* ship, while- proceeding on *the voyage mentioned in the said policy, 
was on the- day of 18 , totally lost by the perils of the sea‘[or 

otherwise], 

4. That the plaintiff’s loss thereby was rupees. 

5. That on the day of 18 , he furnished the defendants 

with proof of his loss and interest, and otherwise duly performed all the conditions of 
the said policy on his part. 

6. That the defendants have not paid the said loss. 

[^Demand oj judgment.'] 
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No. 50. 

On Cargo, lcwt by Fire : — valued Polict. 

{Title,) 

A. j5., the above-iiained plaintiff, statas as follows : — 

1 . That plaintiff was the owner of [or had an intepest in] [one hundred bales of 

cotton] on board the ship at the time of her loss as hereinafter mentioned. 

2. That on the day of 18 , at the defendants, in consi- 

deration of rupees wliich the plaintiff then paid [or promised to pay], executed 
to him a policy of insurance upon the said goods, a copy of which is hereto annexed ; 
[oi\ whereby they promised to pay te the plaintiff rupees in case of the total loss, 
by fire or other causes mentioned, of the said goods before their landing at ; 

or, in case of partial loss, such damage as the plaintiff might sustain thereby, provided 
the same should not exceed per centum of the whole value of the goods]. 

8 . That on tlie day“of 18 , at , while proceeding on the 

voyage mentioned in the said })olicy, the said goods were totally destroyed by tire [or, 
as thn ease uuiy be). 

4. 5 and G. [As in paragraphs 4^ 5 amd 6 of the last preceding forni], 

[ Drmand of j udgment.] 


No. 5L 

On Kiiku.ut : — valukd Polk v. 

{Title.) 

A. ii., the above-named plaintiff, states as follows ; — 

T. That the plaintiff had an interest in the freight to be earned by the ship* 

©n her voyage from to , at the time of lier loss as hereinafter mentioned, 

and that a larg^j quantity of goods was shipped upon freight in her at that time. 

2. That on the day of 18 , at , the defendant, in considera- 

tion of rupees to him paid, executed to the jdaintiff a policy of insurance upon 
the said freight, a copy of whidi is hereto annexed [or state its tenor ^ as before'], 

8. That the said ship, while proceeding upon the voyage mentioned in the said 
policy, was, on*the day of 18 , totally lost by [the perils of the sea] , 

4. That the plaintiff has not received any freight from the said ship, nor did she 
tarn any on the said voyage, by reason of her loss lis aforesaid. 

5 and 6. [As in Form No. 49.] 

[Demand of judgment. [ 


No. 52. 

Ft>R A Loss BY GENERAL AvERAGE. 

{Title.) 

A, B,, the above-named plaintiff’, states as follows : — 

1. That plaintiff was the owner of [<»' had an interest in] ']^one hundred bales of 

cotton] shipped on board a vessel esdled the Y, Z., from to , at the time’ 

of the loss hereafter mentioned, 

2, That on the day of 18 , at , in consideration of 

yu|^s [which the i^aintiff then promised to pay,] the defendant executed to the 
plaintiff a policy of insurance upon his said goods, a copy of which is hereto annexed 
fe#* tfe tenot\, as before]. 
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3. That on the day •£ 18 , while proceeding on the voyage 

mentioned in the said policy, the said vessel was so endangered hy perils of the sea, 
that the master and crew thereo|, were compelled to, and did, cast into the sea a large 
part of her rigging and furniture. 

4. That the plaintiff was, by reason thereof, compelled to, and did, pay a 

general average loss of rupees. 

5. That on the day of 18 , he furnished the defendant with proof 

of his loss and interest, and otherwise duly jjerformed all the conditions of the said 
policy on his part. 

G. That the defendant has not paid the said loss. 

\Demand of jtidginejH.'] 


No. 53. 

For a Particular Average Loss. 

{Title 

A. B., the above-named plaintiff, states as follows : — 

[^As in the last precedmg form.'\ 

on the day of 18 , while on the high seas, the sea- water 

said ship, and damaged the said [cotton] to the amount of rupees, 
[Asjn paragraphs 5 and 6 of the last preceding /orw,] 

^^Dermnd of judgment J] 


No. 54. 

On a Fire-insurance Policv. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That plaintiff [was the owner of, or] had an interest in a [dwelling-house^ 

known as No. , street, in the city of ,] at the time of its deatructi'ja 

[or, injur;^ by fire as hereinafter mentioned. 

2. That on the day of 18 , at , in consideration of rupees 

[to them paid], the defendants executed to the plaintiff a policy of insurance on the 
said [premises], a copy of which is hereto annexed [or state its tenor]. 

3. That on the day of 18 , the said [dwelling-house] was tetally 

destroyed [or, greatly damaged] by fire. 

4. That the plaintiff’s loss thereby was rupees. 

5. That on the day of 18 , he furnished the defendant with 

proof of his said loss and interest, and otherwise duly.performed all the conditions of the 
said policy on his part. 

G. That the defendants have not paid the said loss, 

[Demand of judgment.] 


1 and 2. 
3. That 
broke into the 
4 and 5. 


No. 55. 

Against Surety for Payment op Sent. 

(Title.) 

A. E., the above-named plaintiff, states as follows i— 

1. That on the day of 18 , at , one E. F. hired from the 

plaintiff, for tjie term of years, the [house No. > street ,] at the an- 
imal rent of rupees, payable [monthly.] 
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S. That [at the same time and place] the defendant agreed, in consideration o^ 
the letting of the said premises to the said F. F., to guarantee the punctual paymen<^ 
of tlic said rent. 

3. That the rent aforesaid for the month of 18 , amounting to 

rupees, has not been paid. 

[If, by the terms of the agreement, notice is required to he given to the surety, 
add ] 

4. That on the day of 18 , the plaintiff gave notice to the defen- 

dant of the non-payment of the said rent, and demanded payment thereof. 

5. That he has not paid the same. 

\^Demand of judgment.] 

B. — Plaints for Co-Mi*ensation for Breach of Contract, 

No. 5G. 

For Breach of Aoreement to convey Lanh. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

entered into an agreement, under their hands, of which a copy is hereto annexed. 

i Or, That on, &c., the defendant agreed with the plaintiff that, in consideration 
eposit of rupees then paid, and of the further sum of [ten thousand] rupees 
payable as hereinafter mentioned, he would, on the day of 18 , at 

, execute to the plaintiff a sufficient conveyance of [the house No. , 
street, in the city of , free from all incumbrances ; and the plaintiff agreed to pay 
[ten tliousand] rupees for the same on delivery thereof]. 

2. That on the day of 18 , the plaintiff demanded the conveyance 

of the said property from tlie defendant and tendered rupees to the defendant 

[or, That all conditions were fulfilled, and all things happened and all times elapsed 
necessary to entitle the plaintiff to have the said agreement performed by the defen- 
dant on his part.] 

3. That the defendant has not executed any conveyance of the said property to 
the plaintiff [or, That there is a mortgage upon the said property, made by to 

, for rupees, .registered in the office of , on the day of 18 

, and still unsatisfied, or any other defect of titled 

4. That the plaintiff has thereby lost the use of the money paid by him as 
such deposit as aforesaid and of other moneys provided by him for the completion of 
the said purchase, and has lost the expenses incurred by him in investigating the 
title of the defendant and in preparing to perform the agreement on his part, and 
has incurred expense in endeavouring to procure the performance thereof by the 
defendant. 

a. The plaintiff prays judgment for rupees compensation. 

No. 57. 

For Breach of xYgrkehbnt to purchase Land-.. 

(Title.) 

A. B., the above-named plaintiff, states as follows 
1. That on the day of 18 r at , the plaintiff anJ defendant 
Entered into an agreement, under their hands, of which a copy is thereto annexed* 

[Or, That on the day of 18 , at , the plaintiff and defendant 

mutually agreed that the plaintiff should sell to the defendant and that the defendant 
should {nirchase from the plaintiff forty bighas of laud in the village of for 
rnpees.J 
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2. That on the day of 18 , at , the plaintiff, being then the 

absolute owner of the said property [and the same being free from all incumbrances, as 
was made to appear to the defendant], tendered to the defendant a sufficient instru- 
ment of conveyance of the same [or, was ready and willing, and offered, to convey 
the same to the defendant by a sufficient instrument,] on the payment by the defen- 
dant of the said sum. ^ 

3. That the defendant has not paid the same. 

[l^mand of judgment^ 


No. 58. 

Another Foryn, 

For not completing a Purchase of Immoveable Property. 

{Title,) 

A. jthc above-named plaintiff, states as follows : — 

1. That by an agreement dated the day of 18 , it was agreed 

by and between the plaintiff and the defendant that the plaintiff should sell to the 
defendant and the defendant should purchase from the plaintiff a house and land at 
the price of rupees, upon the terms and conditions following (that is to say) — 

{a) That the defendant should pay the plaintiff a deposit of rupees in part 

of the said purchase-money on the signing of the said agreement, and the remainder 
on the day of 18 , on which day the said purchase should be com- 
pleted. t 

(^) Thathe plaintiff should deduce and make good title to the said premises on 
or before the day of 18 , and on payment of the said remainder of the 

said purchase-money as aforesaid should execute to the defendant a proper conveyance 
of the said premises, to be prepared at the defendant’s expense. 

2. That all conditions were fulfilled, and all things happened and all times 
elapsed necessary to entitle the plaintiff to have the said agreement performed by the 
defendant on his part, yet the defendant did not pay the plaintiff the remainder of die 
said purchase-money as aforesaid on his part. 

3. That the plaintiff has thereby lost the expense which he incurred in preparing 
to perform the said agreement on his part, and has been put to expense in endeavour- 
ing to procure the performance thereof by the defendant. 

[Demand, of judgment.] 


No. 59. 

For not delivering Goods soLt). 

{Title.) 

A. B., the above-named plaintiff, states as follows i- 

1. That on the day of 18 , at , the plaintiff and defendant 

tdutually agreed that jthe defendant should deliver [one hundred barrels of flour] to 
the plaintiff [on the * day of 18 ], and that the plaintiff should pay 

therefor rupees on delivery. ^ ^ 

2. That on the [said] day the plaintiff was ready and willing, and offered to 
pay the defendant the said sum upon delivery of tlie said goods. 

3. That the defendant has not delivered the same, whereby the plaintiff has 
been deprived of the profits which would have accrued to him from such delivery* 

[Demand of jwlgynent.] 
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Ko. 60. 

For Breach op Contract to employ. 

(Title.) 

A. B., the above-named plaintiff, states as ^lows : — 

L That on the day of 18 , at , the plaintiff and 

defendant mutually agreed that llie .plaintiff shoujki serve the defendant as [an ac- 
count, or in the capacity of foreman, or rts the case may be]^ and that the defendant 
should employ the plaintiff as such, for the term of [one year], and pay him for his 
service rupees [monthly]. 

2. That on the day of 18 , the plaintiff entered upon the ser- 

vice of the defendant as aforesaid, and has ever since been, and still is, ready and 
willing to continue in such service during the remainder of the said year, whereof the 
defendant always had notice. 

8. That on the day of 18 , the defendant wrongfully discharged 

the plaintiff, and refused to permit him to serve as aforesaid, or to pay him for his 
services. 

'[Dmand of judgment. 


No. 01. 

For Breach of contract to employ, where the employment never 

TOOK Effect. 

(Title.) 

A% B., the above-named plaintiff, states as follows : — 

1. \As in last preceding Form.^ 

2. That on the day of 18 , at , the plaintiff offered to 

tenter upon the service of the defendant, and has ever since been ready and willing 
BO to do. 

8. That the defend.! nt refused to permit the plaintiff to enter upon such service, 
or to pay him for his scfvices. 

[Demand of judgment.] 


No. 62. 

For Breach of Contract to serve. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and de- 

tbndant tnutually agreed that the plaintiff should employ the defendant at an [annual] 
compensation of rupees, and that the defendant should serVe the plaintiff as 

[an artist] for the term of [one year]. 

2. That the plaintiff has always beeh ready and willing to perform his part of 

the said agreement [and on the day of 18 , offered so to do]. 

8. That the defendant [entered upon] the service of the plaintiff oii tlie above* 
mentioned day, but afterwams, on the day of 18 , he refused to 

Berve the plaintiff as aforesaid. 

[Demand of judgment.] 
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No. 63. 

Against a Builder for defective Workmanship. 

{Title,) 

A. R., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defen- 

dant entered into an agreement, of which a copy is hereto annexed. 

\Or state the tenor of the contract.'] 

[2. That the plaintiff duly performed all the conditions of the said agreement 
on his part.] 

?>, That the defendant [built the liouse referred to in the said agreement in 
a bad and unworkmanlike manner] 

[ f >t‘niav<l of 


No. 64. 

By the Master agvinst the Father or Guardian of an Apprentice 

{Title) 

A. /i., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant entered 

into an agreement, under his hand and seal."^' a copy of which is heretojannexed. 

[Or sta^e the tenor of the contract.] 

2. That after the making of the said agreement the plaintiff received the said 
[apprcntici] into his service as such a])prentice for the term aforesaid, and has always 
performed and been ready and willing to perforin all things in the said agreement 
on his part to be performed. 

3. That on the day of 18 , tlie said [^iJip prentice] wilfully 

absented himself from the service of the plaintiff, and continues so to do. 

[Demand of judgment ] 


No. 05, 

By THE Apprentice a«.vinst uie M \r^TER. 

{Title) ^ 

A. R., the above-named plaintiff, stales as follows : — 

1. That on the day of 18 , at , tlie defendant entered into 

an agreement with the plaintiff and his (father) E. E., under their hands and sales, 
a co])y of which is hereto annexed. 

2. That after the making of the said agreement the plaintiff entered into 
the service of the defendant with him after the manner of an apprentice to serve 
for the term mentioned in the said agreement, and bus always jHjrformed all things 
in the said agreement contained on his part to be perfoniied. 

3. That the defendant has not instructed the plaintiff in the business of ♦ 

( or state any other breach^ such as cruelty ^ failure to provide sufficient food^ or other 
ill-treatment.) 

[Demand of judgment) 

* The foim in Act XIX of 1850 requires the seal of the father or guardian, 
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No. 66. 

On a Bond for the Fidelity of a Clerk. 

{Title). 

A. B.y the above-named plaintijff, states as follows : — 

1. That on the > day of 18 , at , plaintiff employed 

^ne E. F. as a clerk. 

2. That on the day of 18 , at , the defendant 

agreed with the plaintiff, that if the said E. F. should not faithfully perform his du- 
ties as a clerk to the plaintiff, or should fail to account to the plaintiff for all moneys, 
evidences of debt, or other property received by him for the use of the plaintiff, the 
defendant would pay to the plaintiff whatever loss he might sustain by reason thereof, 
not exceeding rupees. 

[Or, 2. That at the same time and place, the defendant bound himself to the 
plaintiff, by a writing under his hand, in the penal sum of rupees, conditioned 

that if the said E. F,, should faitlifully perform his duties as clerk and cashier to the 
plaintiff, and should justly account to the plaintiff for all moneys, evidences of debt, 
or other property which should be at any time held by him in trust for the plaintiff, 
the same should be void but not otherwise] . 

[Or, 2. That at the same time and place, the defendant executed to the plaintiff 
a bond, a copy of wliich is hereto annexed]. 

3. That between the day of 18 , and the day of 18 

, the said E. F. received money and other property, amounting to the value of 

rupees, for the use of the plaii^tiff, for which he has not accounted to him, and 
the same still remains due and unpaid. 

[^Demajid of judgment 


No. 67. 

By Tenant acjainst Landlord, w^th Special DaxMaoe. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, by an in- 

strument in writing, let tg the plaintiff [the house No, , street], for the term 
of years, contracting with the plaintiff that he, the plaintiff, and his legal 
representatives should quietly enjoy possession thereof for the said term. 

2. That all conditions were fulfilled and all things happened necessary to entitle 
the plaintiff to maintain this suit. 

3. That on the day of during the said term, one E. F., who was 

the lawful owner of the said house, lawfully evicted the plaintiff therefrom, and still 
withliolds the possefsion tliereof from him. 

4. That the plaintiff was thereby [prevented from continuing the business of a 

tailor at the said place, was compelled to expend rupees in moving, and lost 

the custom of G. H. and 1. J. by such removal]. 

[^Demand of judgment.^ 


No. 68. 

For Breach of Warranty of Moveables. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : ' 

That on the day of 18 , at , the defendant warranted a 

steam-engine to be in good working order, and thereby* induced the plaintiff to purcha^ 
the same of him, and to pay him rupees therefor. 
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2. That the said engine was not then in good working order, whereby the plaintiff 
incurred expense in having the said engine repaired, and lost the profits which could 
otherwise have accrued to him while the engine was under repair. 

[Demand of judgment.^ 


No. G9. 

On an Agreement of Indemnity. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant, 

being partners in trade under the firm of A. B. & C. D., dissolved the said partner- 
ship, and mutually agreed that the defendant should take and keep all the partner- 
ship-property, pay all debts of the firm, and indemnify the plaintiff against all 
claims that might be made upon him on account of any indebtedness of the said firm. 

2. That the plaintiff duly performed all the conditions of the said agreement 
on his part. 

8. That on the day of 18 , fa judgment was recovered against 

the plaintiff and defendant by one E. F,, in the High Court of Judicature at , upon 
a debt due from the said firm to the said E. F,, and on the day of. 18 ,] 

the plaintiff paid rupees [in statisfaction of the same.] 

4. That the defendant has not paid the same to the plaintiff. 

[Demand of judgment.] 


No, 70. 

By SiiirowNEU against Freightor for not loading. 

(Title.) 

\. B., the above-nan\pd plaintiff, states as follows : — 

1. Tliat on the day of 18 , at , the plaintiff and defendant 

entered into an agreement, a copy of which is hereto annexed. 

[Or, 1. That on , at , the plaintiff and defendant agreed by chart :r- 

party that the defendant should deliver to the plaintiff’s ship at on the 

day of 18 , five hundred tons of merchandise,, which slie should carry 

to , and there deliver, on payment of freight ; and that the defendant 

should have days for loading, days for discharge, and days for de- 
murrage, if required, at rupees per day.] 

2. Tliat at the time fixed by the said agreement the plaintiff was ready and 
willing, and offered, to receive [the said merchandise, or, the merchandise mentioned 
in the said agreement] from the defendant. 

3. That the period allowed for loading and demurrage has elapsed, but the de^ 
iendant has not delivered the said merchandise to the said vessel. 

Wherefore, the plaintiff demands judgment for rupees for demurrage and 

rupees additional for compensation. 


C* — Plaints for Compensation upon Wrongs. 

No. 71. 

For Trespass on Land. 

(Title). 

A. B., the above-named plaintiff, states as follows : — 

That on the day of 18 , at , the defendant entered upon 

certain land of the plaintiff, known as [and depastured the same with cattle, 

trod down the grass, cut the timber, and otherwise injured the same.] 

[Demand of j ndgment.] 
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Ko. 72. 

For Trespass in entering a Dwelling-house. 

(Title.) 

A. y?., tlie above-named plaintiff, states as follows : — 

1 . That the defendant entered a dAvelliu.i?-housc of the plaintiff called , and 

made a noise and disturbance therein for a long time, and broke open the doors of the 
said dwelling-house, and removed, took and carried away the fixtures and goods of 
the jdaintiff therein, and disposed of the same to the defendant’s own use, and ex- 
pelled the plaintiff and his family from the possession of the said dwelling-house, and 
kept them so expelled for a long time. 

2. That the plaintiff was thereby prevented from ennwing on his business, and 
incurred expense in [)nx!uring another dwelling-house for himself and family. 

\Di'm(ni(l of jiidf/ment 


No. 7;h 

Fou Trespass on Movevbles, 

(7VV/e.) 

.1. /h, Ibe aboA e-nanied plaintilL s^ate^ as folloAVS ; — 

1. That on the day 18 , at , tlio defendant broke open 

ten barrels of rum helonging to the ]»laintiff, and cnij»tied their contents into the 
street [or, seized and took tlio plaintiff’s goods, that is to say, iron, rice and house- 
hold furniture, or as the casu mail he, and carried away the same and disposed of them 
to his own nsej : ♦ 

or, seized and took tlie plaint itfs cows and bullocks, and impounded them and 
kept them impounded for a long time. 

2. That the plaintiff was thereby deprived of the use of the cows and bullocks 

during that time, and incu'Tcd expense in feeding them and in getting them restored 
to hiiu ; and was also ])rcvonted from selling them at fair, as he otherwise 

would have done, and the said cows and bullocks are diminished in value to the plainr- 
tiff state the infitrf/ according to the facts^ 

\Demand of judgmeJit.'] 

No. 74. 

For the Conversion of Moveadle Property. 

(Title.) 

A. B., tlKJ above-named plaintiff states as follows : — 

1, That cm the day of 18 , plaintiff was in .possessoin of certain 

goods described in the sdiedalc hereto annexed [o7', of onpe thousand barrels of 
Hour]. 

2, That on that day, at , the defendant converted the same to his own 
use, and wrongfully deprived the pla.intiff of the use and possession of the same-^ 

(Demand of judgment.) 

• Th4! Schedule, 
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No. 75. 

AciAiXKT A Warehouseman for Refusal to deliver Goods. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, in consi- 
deration of tlie payment to him of rupees [or, rupees per barrel, per 

montli, &c.], agreed to keep in his godown [one hundred barrels of flour], and 
to deliver the =;ame to the plaintiff on payment of the said sum. 

2. Til at thereupon the plaintiff deposited with the defendant the said [hundred 
barrels of flour]. 

3. That on the day of 18 , the plaintiff requested the de- 
fendant to deliver the said goods, and tendered liim rupees [or the full amount 

of storage due thereon], hut the defendant refused te deliver the same. 

4. That the plaintiff* was thereby prevented from selling the said good to E. F. 
and the same arc lost to the plaintiff'. 

[Demajul of judgment.] 

No. 7(>. 

For procuring Property by Fraud. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at , the defendant, for the pur- 

pose of inducing the plaintiff to sell him certain goods, represented to the plaintilf 
that [he, the defendant, was solvent, and worth rupees over all his liabilities.] 

2. That the plaintiff was thereby induced to sell [and deliver] to the defendant 

[dry goods] of the value of rupees. 

3. That tlio said representations were- false [or, state the particular falsehoods], 
and were then known by the defendant to he so. 

4. That the defendant has not paid for the said goods. [Or, if the goods were 

not delir^red, That the plaintiff', in preparing and shipping the said goods and pro- 
curing their restoration, expended rupees.] 

[Demand of judgment.] 

No. 77. 

For fraudulently procuring Credit to be given to another person. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant represented 

to the plaintiff that one E. F,, was solvent and in good credit, and worth 
rupees over all his liabilities [or, that E. F. then held a responsible situation and was 
ir good circumstances, and might safely be trusted with goods on credit]. 

2. That the plaintiff was thereby induced to sell to the said E. F. (rice) of the 
value of rupees [on month’s credit]. 

3. That the said representations were false or were then known by the defen- 
dant to be so, and were made by him with intent to deceive and defraud the plaintiff 
lor, to deceive and injure the plaintiff]. 

4. That the said E. F., [did not pay for the said goods at the expiration of the 
credit aforesaid, o?'] has not paid for the said rice, and the plaintiff has wholly lost 
the same by reason of the premises. 

[^Demand of judgment.] 
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No. 78. 

For polluting the Water under Plaintiff’s Land. 

{Title.) 

A. B.y the abeve-named plaintiff, states as follows : — 

1. That he is, and at all the times hereinafter mentioned was, possessed of cer- 
tain land called and situate in , and of a well therein, and of water in tlm 

said well, and was entitled to the use and benefit of the said well and of the said water 
therein, and to have certain springs and streams of water which flowed and ran into 
the said well to supply the same to flow or run without being fouled or polluted. 

2. That on the day of 18* , the defendant wrongfully fouled and 

polluted the said well and the said water therein and the said springs and streams of 
water which flowed into the said well. 

3. That by reason of the premises the said water in the said well became imj)nrc 
and unfit for domestic and other necessary purposes, and the plaintiff and his family 
arc deprived of the use and benefit of the said well and water. 

I Demand o f judg?7ient.] 


No. 70. 

For cakuyino on a xoxiouh Manufacture. 

{Title.) 

A. B., the above-named plaintiff, states as follows ; — 

1. Tliat the plaintiff is, and at all the times Inn-cinaftcr mentioned was, possess- 
ed of certain lands called situate in 

2. That ever since tlie day of 18 , the defendant has wrong- 

fully caused to issue from certain smelting works carried on by the defendant large 
quantities of offensive and unwholesome smoke and other vapours and noxious matter, 
which spread themselves over and upon the said lands, and corrupted the air, and 
settled on the surface of the said lands. 

3. That thereby the trees, hedges, herbage and crops of the plaintiff growing on 
the said lands were damaged and deteriorated in value, and the cattle and live stock 
of the plaintiff on the sard lands became unhealthy, and divers of them were poisoned 
and died. 

4. Thatliy reason of the premises, the plaintiff was unable to depasture the said 
laudr with cattle and sheep as he otherwise might have done, and was obliged to 
remote his cattle, sheep and farming stock therefrom, and has been prevented from 
having so beneficial and healthy a use and occupation of the said lands as he other- 
wise would have had. 

[Demand of judgmerU.] 


No. 80. 

For obstructing a Wat. 

{Title.) 

A, R., the above-named plaintiff, states as follow! 

1. That the plaintiff is, and at the time hereafter mentioned was, possessed of 
[a house in the village of ]. 

2. That he was entitled to a right of way from the said [house] over a certain 
jSeld to a public highway and back again from the said highway over the said field to 
the said house, for iMmsel! and his servants (with vehicles, oi\ on footl at all times 
of the year. 
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3. That on the clay of 18 , defendant wrongfully obstructed 

the said way, so that the plaintiff could not pass [with vehicles, or, on foot, or, in any 
manner] along the said way [and has ever since wrongfully obstructed the same.] 

4. [State special damage^ if any."] 

[Demand of judgment 


Another Form, 

1. That the defendant wrongfully dug a trench and heaped up earth and stones 

in the public highway leading from to so as to obstruct it. 

2. That thereby the plaintiff, while lawfully jiassing along the said highway, 
fell over the said earth and stones [or, into the said trench] and broke his arm, and 
suffered great pain, and was prevented from attending to his business for a long time, 
and incurred expense for medical attendance. 

[Demand of judgment, 


No. 81. 

For diverting a Water-course. 

{Title.) 

A, Z?., the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at the time hereinafter mentioned was possessed 

of a mill situated on a [stream] known as the , in the village of , district 

of 

2. That by reason of such possession the plaintiff was entitled to the flow of 
the said stream for working the said mill. 

3. That on the day of 18 , the defendant, by cutting the bank of 

the said stream, wrongfully diverted the water thereof, so that less water ran into tl.e 
plaintiff’s mill. • 

4. That by reason thereof, the plaintiff has been pnable to grind more than 
sacks per day, whereas, before the said diversion of water, he was able to grind 
sacks per day. 

[Demand of judgment.'] 


No. 82. 

For obstructing a Right to use Water for Irrigation. 

(Title,) 

As B., the above-named plaintiff, states as follows* 

1. That the plaintiff is, and was at the time hereinafter mentioned, possessed of 
certain lands situa te, &c. and entitled to take and use a portion of the water of a cer- 
tain stream for^irrigating the said lands. 

2. That on the day of 18 , the defendant prevented the plaintiff from 
taking and using the said portion of the said water as aforesaid, by wrongfully 
obstructing and diverting the said stream. 

[Demand of judgment,] 
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No. 83. 

For Waste by a Lessee. 

, {Titled 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant hired from him [the house 

No. street] for the term of 

2. That the defendant occupied the same under such hiring. 

3. That during tlie period of such occupation, the defendant greatly injured the 
premises [defaced the walls, tore up the floors, and broke down the doors ; or other- 
wise specif}/ the injuries as far as possible.^ 

The plaintiff prays judgment for rupees compensation. 


No. 81. 

For Assault and Battery. 

{Title.) 

A. B., the above-named plaintiff, states as follows :-7 

That on the day of 18 , at , the defendant assaulted and 

beat him 

The plaintiff prays judgment for rupees compensation. 


No. 85. 

For Assault and Battery, with special Damage, 

{Title.) 

A. i?., the a^'ovc-namcd jdaiiitiff, states as follows : — 

1. That on the day of 18 , at , the defendant assaulted and 

beat him until lie became insensible. 

2. That the plaintiff was thereby disabled from attending to his bu^siness for [si?: 

weeks thereafter], and was compelled to pay rupees for medical attendance, and 

has been ever since disabled [from using his right arm], [Or otherwise state the 

as the case mat/ />c,] 

\^Deman(J of judgment. 


No. 8r». 

For Assault and False Imprisonment. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant assaulted the 

plaintiff and imprisoned him for days [or hours] ; \state special damage^ if any 

thus : — ] * 

2, That by reason thereof the plaintiff suffered great pain of body and mind and 
was exposed and injured in his credit and circumstances, and was prevented from 
carrying on his business and from providing for his family by his personal care and 
attention, andincurred expense in obtaining his liberation from tha said imprisonment 
[or otherwise^ as the case may he.') 

[Demand of judgment.^ 
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No. 87. 

For Injuries ca^uskd by Negligence on a Railroad. 

(Title,) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendants were common carriers 

of passengers by railway between and 

2. Tliat on that day the plaintiff was a passenger in one of tlie carriages of the 
defendants on the said road. 

8. That while he was such passenger, .at [o?-, near tlic station of ; or, 
between the stations of and ], a collision occurred on the said railway, 

caused by the negligence and unskilfulness of the defendant’s servants, whereby the 
plaintiff was much injured [Inuing his leg broken, his head cut, &c., and state the spe- 
cial damage, if ang, o^], and incurred expense for medical attendance, and is perma- 
nently disabled from carrying on liis former business as [a salesman]. 

[Demand of judgment 

[Or thus : — 2. That on that day the defendants by their servants so negligently 
and unskilfully drove and managed an engine and a train of carriages attached there- 
to upon and along the defendants' railway which the }daintiff was then lawfully cros- 
sing, that tlie said engine and train were driven and struck against the plaintiff, where- 
by. as in § 2>.] • 


No. 88. 

For Injuries cau.^ed by Nkgi.igevt Driving. 

(Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at . The defendant is 
a merchant of 

2. On the [23rd May, 1875], the plaintiff was walking eastward along Cho^- 
ringhee, in the City of Calcutta, at about 3 o’clock in the afternoon. He was obliged 
to cross Harrington Street, which is a street running into Chowringhee at right angles. 
While he was crossing this street, and just before he could reach the foot-pavement 
on the further side thereof, a carriage of the defendant’s drawffi by two horses, under 
the charge and control of the defendant’s servants, was negligently, suddenly and with- 
out any warning turned at a rapid and dangerous pace out of Harrington Street into 
Chowringhee. The pole of the carriage struck the plaintiff and knocked him down, 
and^he was much trampled by the horses. 

" 3. By the blow and fall and trampling the plaintiff’s left arm was broken, and 
he was bruised and ^jured on the side and back, as well as internally, and in conse- 
quence thereof of the plaintiff was for four months ill and in suffering, and unable to 
attend to his business, and meurred heavy medical and other expenses, and sustained 
great loss of business and profits. 

The plaintiff claims rupees damages. 


{Title.) 

• Written Statement of Defendant, 

1. The defendant denies that the carriage mentioned in the plaint was the defen- 
dant’s carriage, or that it was under the charge or control of the defendant’s servants. 
The carriage belonged to [Messrs. E. F, and G. H.] of Street, Calcutta, livery 
stable-keepers, /employed by the defendant to supply him with carriages and horses ; 
and the person under whose charge and control the said carriage was, was' the servant 
, of the said [Messrs. E. F. and G. H.] 
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2. The defendant does not admit that the said carriage was turned out of 
Harrington Street either negligently, suddenly, or without warning, or at a rapid or 
dangerous pace. 

S. The defendant says, that the plaintiff might and could, by the exercise of rea- 
sonable care and deligcnce, have seen the said carriage approaching him, and avoided 
any collision with it. 

4. The defendant does not admit the statements of the third paragraph of the 
.plaint. 


No. 89. 

For Libel ; the Words being libellous in themselves. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant publi.shed in 

41 newspaper, called the [or, in a letter addressed to E. F.], the following words 

concerning the plaintiff : — 

\^Set forth the words used.] 

2. That the said publication was false and malicious. 

[Demand of judgment.] ^ 

Note. — If the libel was in a language not the language of the Coui-t, set out the 
libel verbatim in the foreign language in which it was published, and then proceed 
thus : — “Which said words, being translated into the . language, have the meaning 
and effect following and were so understood by the persons to whom they were so 
published, that is to say [here set out a literal translation of th^ libel in the lanquaqt 
of the Court.-] 


No. 90. 

* For Libel ; the Words not being libellous in themselves. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the plaintiff [is, and] was, on and before the day of 18 , 

a merchant doing business in the city of 

2. That on the day of 18 , at , the defendant published in a 

wi^aper, called tli« [or, in a letter addressed to D. F., or otherwise how pub- 

the following words concerning the plaintiff : — 

[“A. B. of this city has modestly retired to foreign lands. It is said that 
creditors to the amount of rupees are anxiously seeking his^ddress.’’] 

S. That the defendant meant thereby that [the plaintiff has absconded to avoid 
his creditors, and with intent to defraud them]. 

4. That the said publication was false a malicious. 

[Demand of judgment.] 


* No. 91. 

For Slander ; the Words being Actionable in themselves, 

{Title.) 

A. the above-named plaintiff, states as follows 

1. Thai on the day of 18 , at , the defendant falsely and mali- 

cloudy spoke, in the hearing of E. F. for, sundry persons], the following words 
concerning the plaintiff : [“ He is a thief/’j * 
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2. Tliat, itt consequence of the said words, the plaintiff lost hi3 situation as 
in the employ of 

[Demand of judgment,] 


No. 92. 

For Slander ; the Words not being actionable in themselves. 

(Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant falsely and mali- 

ciously said to one E. F. concerning the plaintiff : [*‘ He is a young man of remark- 
ably ea^^y conscience.”"] 

2. That the plaintiff was then seeking employment as a clerk, and the defen- 
dant meant, by the said words, that the plaintiff was not trustworthy as a clerk. 

3. That in consequence of the said words [the said E. F., refused to employ 
the plaintiff as a clerk.] 

[Demand of judgment.] 


Nc. 93. 

For malicious Prosecution. 

(Title). 

A. R., the above-named plaintiff, states as follows : — 

], That on the day of 18 , at * , the defendant obtained a war- 
rant of arrest from [a magi^*trate of the said city, or, as the case mag be"] on a 

charge of ; and the plaintiff was arrested thereon, and imprisoned for or 
hours, and gave bail in the sum of rupees to obtain his release]. 

2. That in so doing, the defendant acted maliciously and without reasonable or 
iTobable cause. 

3. That on the day of 18 , the said magistrate dismissed the 

complaint of the defendant, and acquitted the plaintiff. 

4. That many persons, whose names are unknown to the plaintiff, hearing of 
the said arrest, and supposing the plaintiff to be a criminal, have ceased to do busi- 
ness with him ; or, that, in consequence of the said arrest, the plaintiff lost his 
situation as clerk to one E. F,, or, that by reason of the premrses the plaintiff suffered 
pain of body and mind, and was prevented from transacting his business, and was 
injured in his credit, and incurred expense in obtaining his release from the said im- 
prisonment and in defending himself against the said complaint. 

[Demand of judgment.] 


D.— Plaintl in Suits for Specific Property. 

No. 94. 

By the Absolute Owner for the Possession of immoveable Property.- 

(Title.y 

A. B., the above-named plaintiff, states as follows : — 

1 That X, Y. was the absolute owner [of the estate, or, the share of the 
estate called , situate in the district of , the Government-revenue of which 
ig rupees and the estimated value rupees, or, of the house No. 
sUeet in the town of Calcutta, the estimated value of which is rupee ], 
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2. Tlia+. on the (ky ef 18 , Z. illegally dispossessed the said X. 

Y. of the said estate [or share or hoHseJ. 

3. That the said X. Y. has since died intestate, leaving the plaintiff, the 
said A. B., his heir him surviving. 

4. That the defendant withholds the possession of the estate [w share or 
house] from the plaintiff. • 

The plaintiff prays judgment : 

(1) for the possession of the s.aid premises , 

(2) for nipoes compensation for withholding the same. 


Another Form. 

A. R., the above-named plaintiff, states as follows : — 

1. On the day of , the plaintiff, by an instrument in writing, let to 
the defendant a house and premises [No. 52, Russell Street, in the ] fm* a term 
of five years from the day of , at the montlily rent of 300 rupees. 

2. By the said instrument the defendant covenanted to keep the said liouse 
and premises in good and tenantable repair. 

3. The said instrument also contained a clause of re-entry, entitling tlio 
plaintiff re-enter upon the said bouse and premises, in case the rent thereby reserved, 
whether demanded or not, should be in arrear for twenty-one days, or in case the 
defendant should make default in the performance of any covenant upon his part 
to be j^erformed. 

4. On the day of 18 , a montlds rent became due. and on the 

day of 18 , another month’s rent became due ; on the day of 18 , 

both had been in aiTear for twenty-one days, and both are still due. 

5. On the same day of 18 , tlie house and premises were not 

and are not now in good or tenantable repair, and it would require the expenditure of 
a large sum of money to reinstate the same in good and tenantable repair, and the 
plaintiff's reversion is much depreciated in value. The plaintiff claims, 

(1) possession of the said house and premises ; 

(2) rupees for arrears of rent ,* 

(3) nipees compensation for the defendant's breach of liis covenant 
to repair ; 

ii) rupees for tluj occupation of the house and premises fronts 

the day of 18 to the day of recovering possession. 


No. 95. 

By the Tenant. 

. {Title). 

A. B., the above-named plaintiff, states as follows r — 

1. That one E. F, is the absolute owner of [a piece of land in the twon of 

Calcutta , bounded as follows ; ], the estimated value of which is 

nipees 

2. That on the day of 18 ,r the said E. F., let the said premises to 
the plaintiflT for years, from 

3. That the defendant withholds the possession thereof from the plaintiffs 

[Dimand of judgment.^ 
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No. 96. 

For moveable property wrongfully taken. 

{Title) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff owned \or was possessed ofj 

one hundred barrels of flour, the estimated value of which is rupees. 

2 That on that day, at , the defendant took the same. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees in case such pos- 
session cannot be had ; • 

(2) for rupees compensation for tlie detention thereof. 


No. 97. 

For moveables wbonofully detained. 

{Title) 

A, R., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff’ owned [or, 

Q right to the possession] the goods mentioned in tlie schedule liereto annexed [or des- 
cribe the goods~\y the estimated value of which is rupees. 

2. That from that day until the commencement of this suit, the defendant has 
detained the same from the plaintiff. 

3. That before the commencement of this suit, to wit, on the day of 18 
, the plaintiff demanded the same from the defendant, but he refused to deliver 

them. 

The plaintiff prays judgment : * 

("1) for the possession of the said good'^, or for rupees, in case such pos- 
session cannot be had : 

(2) for rupees oonipoiisation for the detention thereof. 

The schedule. 


No. 98. 

A(;ainst a fraudulent Purchaser and his transferee with Notice. 

{Title.) 

A. R., the ab^e-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant [C. D.], for the 

purpose of inducing the plaintiff to sell him certain goods, represented to the plaintiff 
that (he was solvent, and warth mpees over all his liabilities]. 

2. That the plaintiff was thereby induced to sell and deliver to the said C. D. 

[one hundred boxes of tea], the estimated value of which is rupees. 

3. That the said representations were false, and were then known by the said 
C. D. to be so.. [Or^ That at the time of making the said representations, the said 
C. D. was insolvent, and knew himself to be so.] 

4. That the said C. D. afterwards transferred the said goods to the defendant 
E. F. without consideration \or who had notice of the falsity of the representation]. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees, in ease such 
possession cannot be had ; 

(2) for rupees compensation for tlie detention thereof. 
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E. — Plaints in Suits for Special Reliep\ 

No. 99', 

For Rescission of a Contract on the Ground of Mistake. 

{Title.) 

A. 7?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant represented to the plaintiff 

that a certain ])iece of ground belonging to the defendant, situated at , con- 

tained [ten bigliiis.] 

2. That the plaintiff was thereby induced to purchase the same at the price of 
rupees in the belief that tlio said representation was true, and signed an instru- 
ment of agreement, of which a copy is hereto annexed. But no conveyance of the 
same has been executed to him. 

3. That on the day of 18 , the plaintiff paid the defendant rupees 

as part of such purchase-money. 

4. That the said piece of ground contained in fact only [five bighas.] 

The plaintiff prays judgment, 

fl) for rupees, with interest from the day of 18 ; 

(2) that the said agreement of purchase be delivered up and cancelled. 

No. 100. 

For an Injunction restraining Waste. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That plaintiff is the absolute owner of ]^escrihe the property/.'] 

2. That the defendant is in possession ol the same under a lease from the 
plaintiff. 

3. That the defendant has [cut down a number of valuable trees, and threatens 
to cut down many more for the purpose of sale] without the consent of the plaintiff. 

The plaintiff prays judgment, that tlie defendant be restrained by injunction from 
committing or permitting^ any further waste on the said premises, 

[Pecuniary compensation might also be prayed^ 


No. 101. 

For Abatement of a NuisAijpE. 

{Title.) 

A. B., the above-named plaintiff, states as follows 

1. Tliat plaintiff is, and at all the times hereinafter mentioned was, the absolute 
owner of [the house No. , street, Calcutta^. 

2. That the defendant is, and at all the said times was, the absolute owner of 

[a plot of ground in the same street ]. c • 

8/ That on the day of 18 , the defendant er^ted upon his said plot 

a slaughter-house, and still maintains the same ; and from that day until the present 
time has continually caused cattle to be brought and killed there [and has caused the 
blood and o&l to be thrown into the street opposite the said house of the plaintiff]. 

4. That [the plaintiff has been compelled, by reason of the premises, to abandon 
the said house, and has been unable to rent the same]. 

The plaintiff prays judgmeut, that the said nuisance be abated. 
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No, 102. 

For an Injunction against the Diversion of a Water-course. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

As in Form No. 81. 

The plaintiff prays judgment, that the defendant be restrained by injunction from 
diverting the water as aforesaid. 


No. 103. 

For Restoration of moveable Property, threatened with Destruction, 

AND FOR AN INJUNCTION. 

(Title.) 

A. R., the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all times hereinafter mentioned was, the owner of [a 
portrait of his grandfather, which was executed by an eminent painter], and of which 
no duplicate exists [o?*, state any Jacts showing that the property is of a kind that 
cannot he replaced by moneyf 

2. That on the day of 18 , he deposited the same for safe keeping 

with the defendant. 

3. That on the day of 18 , he demanded the same from the defen- 

dant and offered to pay all reasonable charges for the storage of the same. 

4. That the defaiidaiit refuses to deliver the same to the plaintiff and threatens 
to conceal, dispose of, cut or injure the same if required to deliver it up. 

5. That no pecuniary compensation wyould be an adequate compensation to the 
plaintiff for the loss of the [painting] ; 

The plaintiff prays judgment ; 

(1) that the defendant be restrained by injunction from disposing of, 

injuring or concealing the said (painting) ; 

(2) that he return the same to the plaintiff. 


No. 104. 

Interpleader. 

(Title.) 

A. B.j the above-named plaintiff, states as follows : — » 

1. That before the date of the claims hereinafter mentioned, one G. H. depo- 
sited with the plaintiff [describe the property^ for (safe keeping). 

2. That the defendant, C. D., claims the same ( under an alleged assignment 
tliereof to him from the said G. H. ) 

3. That the defendant, E. F., also claims the same (under an order of the said 
G. H. transferring the same to him.) 

4. That the plaintiff is ignorant of the respective rights of the defendants. 

5. That he has no claim upon the said property, and is ready and willing to 
deliver it to such persons as the Court shall direct. 

6. That this suit is not brought by collusion with either of the defendants. 

The plaintiff prays judgment : 

(1) that the defendants be restrained, by injunction, from taking any proceed* 
ings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their claims to the 
said property ; 
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[\3) that some person be authorize I to receive the said property pending such 
litigation :] 

(4) that upon delivering the same to such (person), the plaintiff be discharged 
from all liability to either of the defendant^, in relating thereto. 


No. 105. 

Administiiatio^ by CnEDiroR. 

{Title) 

A. 5., the above-named plaintiff, states as follows ; — 

1. E. F., late of , was at the time of his death, and his estate still is, in- 
debted to the plaintiff in the sum of {hae insert nature of debt and secunty^ if 
any). 

2. The said E. F. made his will, dated the dav of , and thereof appoint- 

ed C. B. executor [oi , deviled his estate in trust, &c., or, died intestate, as the case 
may hel. ‘ 

3. The said will was proved by the said C. D (or, Letters of administration 
were granted, &c.) 

4. The defendant has possessed himself of the moveable (and immoveable, ot , 
the proceeds of the immoveable) property the said E. F. and has not paid the plain- 
tiff his said debt. 

5. The said E. F. died on or about the day of 

6. The plaintiff prays that an account may be taken of the moveable (and im- 
moveable) property of the said E. F., deceased, and that the same may be adminis- 
tered under the decree of the Court. 


No. 106. 

AnMIlflsTRATlON BY SPECIFIC LeGAIEE. 

{Title.) 

[Alter Form No. 105 thus : — ] 

[Omit paragraph 1 and commence paiagraph 2[ E. F., late of *, duly made 
his last will, dated the day of and thereof appointed C. D. executor, and 
by such will bequeathed to the plaintiff {hei e state the specific legacy.) 

For paragraph 4 substitute — 

The defendant is in possession of the moveable property of the said E. F,, and, 
amongst other things, of the said {hei^e name the subject of the specific bequest.) 

For the commencement of paragraph 6 substitute — 

The plaintiff prays that the defendant may be ordered to deliver to him the said 
Ifiere name the subject of the specific bequest) or that, ^c.. 


No. 107. 

AdmiiTistra tion by Pecuniary Legatee. 

{Titled 

{Alter Form No. 105 thus : — ) 

{Omit paragraph 1 and substitute for paragraph 2) E. F., late of , duly made 
his last will, daW the day of ; and thereof appointed C. B, executor, and by 
such will bequeathed to the plaintiff a legacy of rupees. 

In paragraph 4, substitute “ legacy’^/or “ debt.^’ 
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Another Form, 

Between E, F, ... ... ... Plaintiff, 

and 

G. H, ... ... ... Defendant, 

E. F,, the above-named plaintiff, states as follows : — 

1. A. B. of K in the duly made his last will, dated the [first day of March, 
1873], whereby he appoited the defendant and M. N. [who died in the testator, s life- 
time] executors thereof, and bequeathed his property, whether moveable or immove- 
able, to his executors in trust, to pay the rents and income thereof to the plaintiff 
for his life ; and after his decease, and in default of his having a son who should 
attain twenty-one, or a daughter who should attain that age or marry, upon trust as to 
■his immoveable property for the person who would be the testator’s heir-at-law, and 
as to his moveable property for the persons who would be the testator’s next-of-kin if 
he had died intestate at the time of the death of the plaintiff, and such failure of his 
issue as aforesaid. 

2. The testator died on the 'first day of July, 1878, J and his will was proved 
by the defendant on the [fourth day of October, 1878]. The plaintiff has not been, 
married. 

3. The testator was at his death entitled to moveable and immoveable property; 
the defendant entered into the receipt of the rents of the immoveable property and 
got in the raovouble property ; he has sold some part of the immoveable proj>erty . 

Tb.e plaintiff claims — 

(1) to have the moveable and immoveable property of A, ^.administered in this 
Court, and for that purpose to have all proper directions given and accounts taken ; 
such further or other relief as the nature of the case may require. 


Between E. F, ... ... Plaintiff, 

and 

G. H. ... ... Defendant, 

Written Statement of Defendant , 

1. .1. B's will contained a charge of debts ; he died insolvent ; he was entitled 
at his death to some immoveable property which the defendant sold, and which pro- 
duced the nett sum of rupees , and the testator had some moveable property which 
the defendant got in, and which produced the nett sum of , rupees. 

2. The defendant applied the whole of the said sums and the sum of rupees 
which the defendant received from rents of the immoveable property in the payment 
of the funeral and testamentary expenses and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff 
on the [tenth day of January, 1875], and offered the plaintiff free access to the vou- 
chers to verify such accounts, but he declined to avail himself of the defendant’s offer. 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 108. 

Execution of trusts. 

In the Court op , at 

Civil Suit^ No. 

, A, B. of ... Plaintiffs 

against 

C. D. of the beneficiary [or, one> 

of the beneficiaries] ... Defer^ant, 

A, B.y the above-named plaintiff, states as follows : — 

1. That he is one of the trustees under an instmment of settlement bearing 
date on or about the day of made upon the marriage of E, F. and G. H., tho 

128 E 
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fatKer and mother of the defendant [or, an instrument of assigfnment of the estate 
and effects of E. F. for the benefit of C. D., the defendant, and other the creditors 
of E. F.] 

2. The said A. B. has taken upon himself the burden of the said trust, and is 
in possession of [or, of the proceeds of] the moveable and immoveable property con- 
veyed [or assigned] by the before-mentioned deed. 

3. The said C. D. claims to be entitled to a beneficial interest under the before- 
mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable property [and the proceeds of the sale of the said, or of part of the said, 
immoveable property, or moveable, or the proceeds of the sale of, or of part of, the 
said moveable, property, or the profits accruing to the plaintiff as such trustee in the 
execution of the said trust]*; and he prays that the Court will take the accounts of the 
said trust, and also that the whole of the said trust-estate may be administered in the 
Court for the benefit of the said C. D., the defendant, and all other persons who may 
be interested in such administration, in the presence of the said C. D. and such other 
persons so interested as the Court may direct, or that the said C. D. may show good 
cause to the contrary. 

[V. B . — Where the suit is hy a heuefciary^ the plaint %tay he modelled, mutatis 
mutandis on the plaint hy a legatee.'] * 


No. 109. 

Foreclosure or Sale. 

{Title.). 

B,, the above-named plaintiff, states as follows : — 

1. By a mortgage-deed dated the day of 18 , a house with the gar- 

den and appurtenances, situated within the jurisdiction of this Court, were conveyed 
by the defendant to him the plaintiff, his heirs [or executors, administrators,] and 
assigns, for securing the principal sum of Rs. together with interest thereon at 

the rate of Rs. per centum per annum, subject to redemption upon payment by 

the said defendant of the said principal and interest at a day long since past.’ 

2. There is now due from the defendant to the plaintiff the sum of Rs. for 
principal and interest on the said mortgage. 

3. The plaintiff prays (a) that the Court will order the defendant to pay him 
the said sum of Rs. “ with such further interest as may accrue between the filing 
of the plaint and the day of payment, and also the costs of this suit, on some day to 
be named by the Court, and in default that the right to redeem the said mortgaged 
premises may be foreclosed and the plaintiff placed in possession of the same premises ; 
or (^) that the said premises may be sold, and the proceeds applied in and towards the 
payment of the amount of the said principal, interest and costs ; and (c) that if such 
proceeds shall not be sufficient for the payment in full of such amount, the defendant 
do pay to the plaintiff the amount of the deficiency with interest thereon at the rate 
of six per cent.. per annum until realization ; and {d) that for that purpose all proper 
directions may be given and accounts taken by the Court. 


No. 110. 

Redemption. 

{Title.) 

(Alter Form No. 109 thus : — ) 

Transpose parties and also the facts in paragraph 1. 

For paragraph 2, substitute — 

2. There is now due from the plaintiff to the defendant, for principal and interest 
on the said mortgage, the sum of Rs. which the plaintiff is ready and willing 



1882.] 


THE CODE OF CIVID PROCEDURE. 


XLii 


THE FOURTH SCHEDULE,— 


to pay to the defendant, of which the defendant, before filing this plaint, had 
notice.* 


For paragraph 3, substitute — 

The plaintiff prays that he may redeem the said premises and that the defendant 
may be ordered to reconvey the same to him upon payment of the said sum of Rs. 
and interest, with such costs (if any), as the Court may order, upon a day to be 
named by the Court, and that the Court will give all proper directions for the 
preparation and execution of such re-conveyance and doing such other acts as may 
be necessary to put him into possession of the said premises, freed from the said 
mortgage. 


No. 111. 

Specific Performance. (No. T). 

(.Title.) 

A. B., the above-named plaintiff, slates as follows : — 

1. By agreement dated the day of and signed by the above-named defen- 
dant, C. D., he the said C. D. contracted to buy of [or sell to] him certain im- 
moveable property therein described and referred to, for the sura of rupees. 

2. He has applied to the said C. D. specifically to perform the said agreement 
on his part, but he has not done so. 

3. The said A. B. has been and still is ready and willing specifically to per- 
form the agreement on his part of which th<f said C. I), has had notice. 

4. The plaintiff prays that the Court will order the said C. D. specifically to- 
perform the said agreement and to do all acts necessary to put the said A. B. in- 
full possession of the said property [or to accept a conveyance and possession of the- 
said property] and to pay the costs of the suit. 

[N. B . — In suit for delivery up^ to be cancelled, of amf agreement, omit para^- 
graphs 2 and 3, and substitute a paragraph stating ge^ierally the grouyids for reqvir-^ 
ing the agreement to he delivered up to he cancelled — such as that the plaintiff signed^ 
it by mistake, under duress, or by the fraud of the defendant — and alter the prayer 
according to the relief sought.'\ 


No. 112. 

Specific Performance (No. '!.) 

{Title,) 

A. B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant was absolutely entitled tio> 

certain immoveable property described in the agreement hereto annexed. 

2. That on the same day, the plaintiff and the defendant entered into an- 
agreement, under* their hands, p copy of which is hereto annexed. 

3. That on the day of 18 , the plaintiff tendered rupees to the 

defendant, and demanded a conveyance of the said property. 

4. That on the day of 18 , the plaintiff again demanded such 

conveyance. [Or, That the defendant refused to convey the same to the plaintiff.] 

5. That the defendant has not executed such conveyance. 

6. That the plaintiff is still ready and willing to pay the purchase-money of 
the said property to the defendant. 

The plaintiff prays judgment r 

(1) that the defendant execute to the plaintiff a sufficient conveyance of the 
said property [following the terms of the agreement] ; 

(2) for rupees comjiensation for witliholding the same. 
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‘ No. 

Partnership. 

{Title.) 

A. R., the above-named plaintiff, states as follows * 

1. Hejand the said C. the defendant, have been for the space of years 

for months] last past carrying on business together at within the jurisdiction of 

this Court, under certain articles of partnership in writing, signed by them respective- 
ly I or, under a certain deed sealed and executed by them respectively, or, under a ver- 
bal agreement between them, the said plaintiff and defendant] . 

2. Divers disputes and differences have arisen between the plaintiff’ and defend- 
ant as such partners, whereby it has become impossible to carry on the said business 
in partnership with advantage to the partners. 

3. The plaintiff desires to have the partnership dissolved, and he is ready and 
willing to bear his share of the debts and obligations of the partnership according to 
the terms of the said articles [or deed, or agreement] . 

4. The plaintiff prays the Court to decree a dissolution of the said partnershi]), 
and that the accounts of the said partnership-trading may be taken by the Court, 
and the assets thereof realized, and that each party may be ordered to pay into 
Court any balance due from him upon such partnership-account, and that the debts 
and liabilities of the said partnership may be paid and discharged, and that the costs 
of the suit may be paid out of the partnership-assets, and that any balance remain 
ing of such assets, after such payment and discharge, and the payment of the 
said costs, may be divided between the pl?fintiff and defendant, according to the terms 
of the said articles [or deed, or agreement], or that, if the said assets shall prove in- 
sfficient, he the plaintiff* and the said defendant may be ordered to contribute in such 
proportions as shall be just to a fund to be raised for the payment and discharge of 
such debts, liabilities and costs. And to give such other relief as the Court shall think 
fit. 

This plaint was filed by of , pleader for the plaintiff, [o?’ by ]. 

B, — In suits for windmg-up of any partnership, omit the prayer for dissolu- 
tion r hut instead thereof insert a paragraph stating the fact of the partnership having 
heen dissolved.] 


llfoney lent. 
Several demands; 

Rent. 

Salary. See. 
Interest. 

Genettd average. 
I'reight, &e. 
lanker'e baSance. 


No. 114. 

Forms of concise Statements. 


[Code of Civil Procedure, section 58.] 

The plaintiff’s claims is rs. for money lent [and intei'est.j 
The plaintiff’s claim is rs. whereof rs. is for the price 
of goods sold, and rs. for money lent, and rs. for 
interest. 

The plaintiff’s claim is rs. for arrears of rent. 

The plaintiff’s claim is rs. for arrears of salary as a 

clerk (or, as the case may be). 

The plaintiff’s claim is rs. for interest upon money 
: lent. 


The plaintiff’s cairn is 
tribution. 

The plaintifiTs claim is 
rage. 

The plaintiff’s claim is 
the defendant as a banker. 


rs. for' a general average con- 
rs. for freight and demur- 
rs. for money deposited with 
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Fees, &c., as pleader. 
Commission. 

Medical attendance’ 
Return of premium. 

Ware house- rent 

Carriage of goods. 

Use and occupation of 
louse. 

Hire of goods. 

Work done. 

Board and lodging. 
Schooling. 

Money received. 


Fees of office. 

Money over-paid. 

The plaintiff's claim 
as 

Return of money by 
stake-holder. 

Money won from stake- 
holder. 

Money entrusted to 
agent. 

Money obtained by fraud. 

Money paid by mistake. 


Money paid for consi- 
deration which has failed. 

Money paid by surety 
for defendant. 

The plaintiff’s claim 

Rent paid. 

Money paid on acqpm- 
modation bill. 

Contribution by surety. 

By co-debtof. 


The plaintiff’s claim is rs. for fees for work done 
(and rs. money expended) as a pleader. 

The plaintiff’s claim i.s rs. for commission earned as 
{state character — as auctioneer, cotton-broker, &c). 

The plaintiff’s claim is rs. for medical atten- 
dances. 


The plaintiffs claim is rs. for a return of premiums 
paid upon policies of insurances. 

The plaintiffs claim is 
goods. 

The plaintiff’s claini is 
by railway. 


The plaintiffs claim is 
tion of a house. 

The plaintiffs claim is 
The plaintiff's claim is 
vcyor.] 

The plaintiff's claim is 
The plaintiffs claim is 
and) tuition of X. Y. 
The plaintiff’s claim is 


rs. for the warehousing of 
rs. for the carriage of goods 
rs. for the use and occupa- 


rs. for the hire of (furniture.) 
rs. for work done as a [sur- 

rs. for board and lodging, 
rs. for the (board, lodging 

rs. for money received by the 
defendant as pleader (or factor, or collector, or &c.) of the 
plaintiff. 

The plaintiff’s claim is rs. for fees received by the 

defendant under colour of the office of 

The plaintiff’s claim is rs. for a return of money 

overcharged for tlie carriage of goods by railway, 
is rs. for a return of fees overcharged by the defendant 


The plaintiff’s claim is rs. for a return of money 
deposited with the defendant as stake-holder. 

The plaintiff’s claim is rs. for money entrusted to- 
the defendant as stake-holder, and become payable to* 
plaintiff. 

The plaintiff’s claim is rs. for a return of money 
entrusted to the defendant as agent of the plaintiff. 

The plaintiff’s claim is rs. for a return of money 
obtained from the plaintiff by fraud. 

The plaintiff’s claim is rs. for a return of money 
paid to the defendant by mistake. 

The plaintiff’s claim is* rs. for a return of money 
paid to the defendant for (v^rk to be done, or, work left 
undone ; or, a bill to be taken up, or, a bill not taken up ; 
or, &c.) 

The plaintiff’s claim is rs. for a return of money 
paid as a deposit upon shares to be allotted, 
is rs. for money paid for the defehdant as his surety. 

The plaintiff’s claim is rs. for money paid for rent 
due by the defendant. 

The plaintiff’s claim is rs. upon a bill of exchange 
accepted ( or indorsed) far the defendant’s accommodation. 

The plaintiff’s claim is rs. for a cCntribuiion in 
respect of money paid by the plaintiff as surety. 

The plaintiff’s claim is rs. for a contribution in res- 
pect of a joint debt of the plaintiff and tine defendant, paid, 
by the plaintiff 
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The plaintiff’s claim is rs. for money paid for calls 
Money paid for calls. upon shares, against which the defendant was bound to 
indemnify the plaintiff. 

Money payable under The plaintiff’s claim is rs. for money payable under 
award. award. 

The plaintiff’s claim is rs. upon a policy of insurance 
Life policy. upon the life of X. Y., deceased. 

The plaintiff’s claim is rs. upon a bond to secure 
Money-bond. payment of rs. and interest. 

. The plaintiff’s claim is rs. upon a judgment of the 

Foreign judgment. Court in [the Empire of Russia.] 

The plaintiff’s claim is rs. upon a cheque drawn by the defendant. 

The plaintiff’s claim is rs. upon a bill of exchange 
Bills of exchange, &c., accepted [or drawn, or indorsed] by the defendant. 

The plaintiff’s claim is rs. upon a promissory note made [or indorsed] by the 
defendant. 

The plaintiff’s claim is rs. against the defendant, A. B., as acceptor, and 
against the defendant, C. D., as drawn [or indorse] of a bill of exchange. 

The plaintiff’s claim is rs. against the defendant as 
Surety. surety for the price of goods sold. 

The plaintiff’s claim is rs. against the defendant, A. B., as principal, and 
against the defendant, C. D., as surety, for the price of goods sold [or for arrears of 
rent, or for money lent, or for money received by the defendant, A. B., as traveller for 
the plaintiff, or &c.] 

Calls. The plaintiff’s claim is rs. for calls upon shares. 

Indorsement for Costs ^ ^*c. 

[Add to the above forms] and rs. for costs ; and if the amount claimed be 
paid to the plaintiff or his pleader within days [or if the summons is to he served 
out of the jurisdiction^ insert the time for appearance limited by the order] from the 
service hereof, further proceedings will be stayed. 


Damages and other Claims. 

The plaintiff’s claim is for damages for breach of con- 
Agent &c. tract to employ the plaintiff as traveller. - 

The plaintiff’s claim is for damages for wrongful dismissal from the defendant’s 
employment as traveller [and rs. for arrears of wages.) 

The plaintiff’s claim is for damages for the defendant’s wrongfully quitting the 
.plaintiff’s employment as manager. 

The plaintiff’s claim is for damages for breach of duty as factor (or, &c,,) of the 
plaintiff (and rs. for money received as factor, or, &c.) 

The plaintiff’s claim is for damages for breach of the 
Apprentices. terftis of a deed of apprenticeship of X. Y. to the defend- 

ant (or plaintiff.) 

The plaintiff’s claim is for damages for noncompliance 
Arbitration. award of X. 1^. 


Assault, See. 

By husband and wife. 

Against husband and 
wife. 

Pleader. 

Bidlfnent, 


The plaintiff’s claim is for damages for assault (and 
false imprisonment, and for malicious prosecution). 

The plaintiff’s claim is for damages for assault and 
false imprisonment of the plaintiff, C. D. 

The plaintiff’s claim is for damages for assault by the 
defendant, C. D. 

The plaintiff’s claim is for damages for injury by the 
defendant’s negligence as pleader of the plaintiff. 

The plaintiff’s claim is for damages for pegligence in 
the custody of goods [ and for wrongfully detaining tlic 
same.) 
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The plaintiff’s claim is for damages for negligence in 
the keeping of goods pawned (and for wrongfully detain- 
ing the same.) 

The plaintiff’s claim is for damages for negligence in 
the custody of furniture (or, a carriage) lent on hire, (and 
for wrongfully &c.) 

The plaintiff’s claim is for damages for wrongfully 
neglecting ( or refusing) to pay the plaintiff’s cheque. 

The plaintiff's claim is for damages for breach of a con- 
tract to accept the plaintiff’s drafts. 

The plaintiff’s claim is upon a bond conditioned not to 
carry on the trade of a . 

The plaintiff's claim is for damages for refusing to carry 
the plaintiff’s goods by railway. 

The plaintiff’s claim is for damages for refusing to carry the plaintiff by railway. 

The plaintiff’s claim is for damages for breach of duty in and about the carriage 
and delivery of coals by railway. 

The plaintiff’s claim is for damages for breach of duty in and about the carriage 
and delivery of machinery by sea. 

The plaintiff’s claim is for damages for breach of charter- 
party of ship (Mar?/.) 

of The plaintiff’s claim is for return of household furniture, 
(o7\ ^c.,) or their value, and for damages for detaining 
• the same. 

for depriving The plaintiff’s claim is for wrongfully depriving plaintiff 
of goods, household furniture, &c. 

The plaintiff’s claim is for damages for libel. 


Pledge. 


Hire. 


Banker. 


Bill. 


Bond. 


Carrier. 


Charter-party. 

Claim for return 
damages. 


Damages 
of goods. 


Defamation. 

The plaintiff’s claim is for damages for slander, 

Wronn'fui distress damages for improperly dis- 

training. 


[T/i/s Fo7'm shall he sufficient whether the distress complained of he wrongful or 

excessive, or nregulari^ 

The plaintiff's claim is to recover possession of a house, 
No. in Street, or of*a farm called Blackacre, 

in the of 

The plaintiff’s claim is to establish his title to [here 
describe p7'ope7't?i^ and to recover the rents thereof. 

tioo p7'erious Forms map he combined.'] 

The plaintiff’s claim is for danjages for infringement of 
the plaintiff’s right of fishing. 

The plaintiff’s claim is for damages for fraudulent misre- 
presentation on the sale of a horse (or a business, or shares, 
or, 4’c.) 

The plaintiff’s claim is for damages for fraudulent misrepresentaion of the credit 
of A. B. 

• The plaintiff’s claim is for damages for breach of a c6ii- 

Guarantee. Qf guarantee for A. B. 

The plaintiff’s claim is for damages for breach of a contract to indemnify the 
plaintiff as the defendant’s agent to distrain. 

The plaintiff’s claim is for a loss under a policy upon 
the ship [Bopal Charter], and freight of cargo (or for re- 


Ejcctment. 

situate in the of 

To Establish title and 
recover rents. 

[The 

Fishery, 

Fraud. * 


Insurance. 

turn of premiums.) 
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\Thi8 Form shall be sufficient whether the loss claimed he total or partial.] 

The plaintiff’s claim is for a loss under a policy of fire- 
Fj re- iosu ranee, insurance upon house and furniture. 

The plaintiff’s claim is for damages for breach of a contract to insure a house. 

The plaintiff’s claim is for damages for breach of a con- 
Landlord and tenant. tract to keep a house in repair. 

The plaintiff’s claim is for damages for breaches of covenants contained in a lease 
of a farm. 

The plaintiff’s claim is For damages for injury to the 
plaintiff from the defendant’s negligence as a medical man. 

The plaintiff’s claim is for damages for injury by the de- 
fendant’s dog. 

The plaintiff’s claim is for damages for injury to the 
plaintiff by the negligent driving of the defendant or his 


Medical man. 


Mischtevous animal. 


Promise of marriage. 


Sale of goods. 


Negligence, 
servants. 

The plaintiff’s claim is for damages for Injury to the plaintiff while a passenger 
on the defendant’s railway by the negligence of the defendant’s servants. 

The plaintiff’s claim is for damages for injury to the plaintiff at the defendant’s 
railway-station from the defective condition of the station. 

The plaintiff’s claim is as executor of A. B., deceased, for damages for the death 
of the said A. B., from injuries received while a passenger 
Act XIII of 1885. Qn the defendant’s railway, by the negligence of the defen- 

dant’s servants. 

The plaintiff’s claim is for damages *for breach of pro j 
mise of marriage. 

The plaintiffs claim is for damages for breach of con- 
tract to accept and pay for goods. 

The plaintiff’s claim is for damages for non-delivery {or short delivery, or defec- 
tive quality, or other breach of contract of sale) of cotton {oi\ 

The plaintiff’s claim is for damages for breach of warranty of a horse. 

The plaintiff’s claim is for damages for breach of a con- 
Sale of land. tract to sell {or purchase) land. 

The plaintiff’s claim is for damages for breach of a contract to let {or take) a 
Louse. 

The plaintiff’s claim is for damages for breach of a contract to sell {or purchase) 
the leaie, with good-will, fixtures, and stock-in-trade of a public-house. 

The plaintiff’s claim is for damages for breach of covenant for title (or for quiet 
enjoyment, or, ^c.) in a conveyance of land. 

The plaintiff’s claim is for damages for wrongfully entering the plaintiff’s land 
and drawing water from his well (or cutting his grass, or 
rreapass on an . felling his timber, or pulling down his fences, or removing 

his gate, or using his road or path, or crossing his field, or depositing sand there, or 
carrying away gravel from thence, or carrying away stones from his river.) 

The plaintiff’s claim is for damages for wrongfully 
taking away the support of plaintiff’s land (or house, 
or mine). • 

The plaintiff's claim is for damages for wrongfully ob- 
structing a way (public highway, or private way.) 

The plaintiff’s claim is for damages for wrongfully di- 
verting (or obstructing, or polluting, or diverting water 


Support. 


Way, 


Water-Course, &c. 

from) a water-course. 

The plaintiff’s claim is for damages for wrongfully discharging water upon the 
plaintiff’s land (or into the plaintiff’s mine). 
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The plaintiff’s claim is for damages for wrongfully obstructing the plaintiff^s use 
of a well. 

The plaintiff’s claim is for damages for the Infringement 
of the plaintiff’s right of pasture. 

77w5 Form shall he sufficient whatever the nature of the right to pasture he. 

The plaintiff’s claim is for damages for obstructing the 
access of light to plaintiff’s house. 

The plaintiff’s claim is for damages for the infringement 
of the plaintiff’s patent. 

The pkintiff’s claim is for damages for the infringement 
of the plaintiff’s copyright. 

The plaintiff’s claim is for damages for wrongfully using 
(or imitating) the plaintiff’s trade mark. 

The plaintiff’s claim is for damages for breach of a con- 
tract to build a ship (or to jepair a house, &c.). 

The plaintiff’s claim is for damages for breach of a contract to employ the plain- 
tiff to build a ship, <&c. 

The plaintiff’s claim is for damages to his house, trees. 
Nuisance. crops, &c., caused by noxious vapours from the defendant’s 

factory (^or, &c.) 

The plaintiff’s claim is for damages from nuisance by noise from the defendant’s 
works (or stables, or ^c.) 

Injunctiou, ♦ (Add to indorsement) : — and for an injunction. 

(Add to indorsement where claim is to land, or to establish title, or both) 

Mesne profits. and for mesne profits. 

Arrears of rent. and for an account of rents or arrears of rent, 

Breach of covenant. and for breach of covenant for (repairs), 

1. Creditor to administer Estate. 

The plaintiff’s claim is as a creditor of X. Y., of , deceased, to have Ifche 
moveable and immoveable property of the said X. Y. administered. The defendant, 
C. D., is sued as the administrator of the said X. Y. [and the defendants, E. F, 
and G. H., as his co-heirs at law.] 

2. Legatee to administer Estate. 

The plaintiff’s claim is as a legatee under the will dated the day of 18 

, of X. Y., deceased, to have the moveable and immoveable property of the said 
X. Y. administered. The defendant, C. D,, is sued as the executor of the said X. Y, 
(and the defendants E. F. and G. H., as his devisees). 

• 3. Fartmrship. 

The plaintiff's claim is to have an account taken of the partnersbip-dealmga be- 
tween the plaintiff and defendant ( under articles of partnership dated the day of 

), and to have the affairs of the partnership wound up. 

4. By Mortgagee. 

The plaintiff’s claim is to have an account taken of what is due to him for 
principal, interest and costs on a mortgage dated the day of , made between 
(parties) (or, by de^fbsit of title-deeds,) and that the mortgage may be enforced by 
foreclosure or sale. 

6. By Mortgagor. 

The plaintiff’s claim is to have an account taken of what, if anything, id due on a 
mortgage dated and made between (parties), and to redeem the property com- 
prised therein. 


Light. 

Patent. 

Copyright. 

Trademark. 

Work. 
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^ I* 

6, Raising Portions, 

The plaintiff’s claim is that the sum of rs. which by a deed of settlement 
^ated was provided for the portions of the younger children of may be raised 


7. Execution of Trusts, 

The plaintiff’s claim is to have the trusts of an indenture dated and made 
^between (parties') carried into execution. 

8, Cancellation or Rectification, 

The plaintiff’s claim is to have a deed dated and made between ( parties) set 
«side or rectified. 

9. Specific Performance, 


The plaintiff’s claim is for specific performance of an agreement dated the 
jday of for the sale by the plaintiff to the defendant of certain, (freehold) here- 
ditaments at 


No. 115. 

Probate. 

1, By an executor or legatee propounding a will in solemn form. 

The plaintiff claims to be executor of the last will dated the day of of 

C. D., late of , deceased, who died on the day of , and to have the said 

will established. This summons is issued against you as one of the next-of-kin of the 
•said duce.ased {or, the case may be.) 

^ 2. By an executor or legatee of a former will, or a next-of-kin, 4‘c,, of the 
deceased, seeking to obtain the revocation of a probate granted in common form. 

The plaintiff claims to be executor of the last will dated the day of of 

C. D., late of , deceased, who died on the day of and to have the pro- 
bate of a pretended will of the said deceased, dated the day of revoked. 

This summons is issued against you as the executor of the said pretended will {or, as 
case may he.) 

8. By an executor or legatee of a will when letters of administration have been 
granted as in an intestacy. 

The plaintiff claims to be executor of the last will of C. D., late of , deceased, 
who died on the day of , dated the day of 

The plaintiff claims that the grant of letters of admininistration of the estate of 
the said deceased obtained by you should be revoked, and probate of the said wil 
granted to him. 

4. By a person claiming a grant of administration as a next-of-kin of the 
decreed, hut whose interest as next-of-kin is disputed, ^ 

The plaintiff claims to be the brother and sole next-of-kin of C. D, of , de- 
ceased, who died on the day of , intestate, and to have as such a grant 

of administration to the personal estate of the said intestate. This writ is issued 
against you because you have entered a caveat, and have alleged that you are the sole 
jiext-of-kiii of the deceased (or, as the case may be.) 
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No. 117. 

Summons for Disposal of Suit. 

(Ssctious 64 and 68 of tha Code of Civil Procedure.) 

{Title.} 

To 

dwelling at 

Notice. — I. Should you apprehend Whereas has insti- 

your witnesses will not attend of tuted a suit against you for you 

their own accord, you can have sum- are hereby summoned to appear in this 
mons from this Court to compel the Court in person or by a duly authorized 
attendance of any witness, and the pleader of the Court, duly instructed, and 
production of any docum'ent tliat you able to* answer all material questions relat- 
have a right to call upon the witness ing to the suit, or who shall be accom- 
to produce, on applying to the Court panied by some other person able to an- 
at any time before the trial, on your swer all such questions on the 
depositing their necessary subsist- day of 18 , at o'clock in 

enee-money. the forenoon, to answer the above-named 

2. If you admit the demand, you plaintiff } and as the day fixed for your 
should pay the money into Court appearance is appointed for the final dis- 
with the costs of the suit, to avoid posal of the suit, you must be prepared 
the summary execution of the decree, to produce all your witnesses on that day f 
which may be against your person or and you are hereby required to take notice 
property, or both, if necessary. that, in default of your appearance on the 

day beforementioned, the suit will be 
heard and determined in your absence ; 
and you will bring with you, or send by 
your pleader , which the plaintiff de- 
sires to inspect, and any documents on 
which you intend to rely in support of 
your defence. 

Given under my hand and the seal of 
the Court this .day of 18 

[L. S.] 

Judge. 

Note. — Tf written statements are required say — Yon are [or such a party is, 
tte case may he] required to put in a written statement by the day of 

No. 118. 

Summons for Settlement of Issues. 

(SectionsK^ and 68 of the Code of Civil Procedure.^ 

{Title.} 

To 

dwelling, atr 

yoTJCE. — I. Should you apprehend Whereas 

jour witnesses will not attend of has instituted a suit against yott for 
thek own accord, yon can have aumi- yon are hereby snoanoned to appear in 
menses from this Court tor compel this Court in person or by a dnly anthoriz- 
the attmidance of any witness, and ed pleader of the Court, duly instructed, - 
the promotion of any document that and able te anawer all material questions* 
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you have a right to call on the wit- relating to the suit, or who shall be ac- 
ness to produce on applying to the companied by some other person able to 
Court at any time before the trial, answer all such questions, on the 

on your depositing their necessary day of 18 , at o’clock 

subsistence-money. in the forenoon, to answer the above- 

2. If you admit . the demand, you named plaintiff ; and you are hereby re- 
should pay the money into Court quired to take notice that, in default of 

with the costs of the suit, to avoid your appearance on the day before men- 
the summary execution of the decree, tinned, the issues will be settled in your 
which juay be against your person absence ; and you will bring with you, or 
or property, or both, if necessary. send by your pleader 

, whicli the plaintiff desires 
to inspect, and any document on which 
you intend to rely in support of your de- 
fence. 

Given under my hand and the seal of the Court this day of 18 . 

[L. S.] 

Judge, 

Note. — If written statements are required, say — You are [or such a party is, 
the case may be"] required to put in a written statement by the day of 

No. 119. 

Summons to appeah. 

(Section C8 of the Code of Civil Procedure.) 

No. of suit. 

In the Court of # at 

Plaintiff. 

PefendaPer 

To 

{Name, description and address.) 

Whereas [here enter the name, description and address of the plaintiff'^ hatf 
instituted a suit in this Court against you \here state the particulars of the claim aff 
the register'^ : you are hereby summoned to appear in this Court in person on the 
day of at in the forenoon \If not specially required to appear in person^ 
state — “in person or by a pleader of the Court, duly instructed, and able to answer all- 
material questions relating to the suit, or who shall be accompanied by some other per- 
son able to answer all such questions”] to answer the above-named plaintiff. [If the 
summons he for the final disposal of the suit, this further direction shall be added here\ 
*• and as day fixed for your appearance is appointed for the final disposal of the 
F ait, you must be prepared to produce all your witnesses on that day”] ; and you are 
hereby required to take notice that, in default of your appearance on the day before- 
mentioned, the suit will be heard and detennined in your absence j and you will bring 
with you (or send by your agent) here mention any document the production of which 
may be required by the plaintiff], which the plaintiff desires to inspect, and any docu- 
ment on which you intend to rely in support of your defence. 

Given under my hand and the seal of the Court this day of 18 r 

[L. S.] 

Judge t 
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No. 120. 

Orokr for Transmission of Summons for Service in the Jurisdiction of 

Another Court. 

(Section 85 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B, of 
against 
C, D, of 

The day of 18 . 

Whereas it is stated in the plaint that , the defendant in the above suit 
is at present residing in , but that the right to sue accrued within the jurisdiction 
of this Court : it is ordered that a summons returnable on the day of 18 
be forwarded for service on the said defendant, to the Court of with a duplicate 
of this proceeding. 

[L. S.] 

Judge, 


No. 121. 

To ACCOMPANY ReTURN OF SuMMONS OF ANOTHER CoURT. 

(Section 85 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 . . 

The dav of 18 

A. B. of 
agai nst 
C. p, of 

Bead proceeding from the forwarding 

for service on in^ 

civil No. of that Court. 

Read bailifE’s endorsement on the back of the process stating that the and 
proof of the above having been duly taken by me on the (oath or) affirmation of 
and it is ordered that the be returned to the with a copy of this proceeding. 

«• [L. S.] 

Judge, 

Note. — This form will be applicable to process other than summons, the service 
of which may have to be ejSected in the same manner. 


No* 122. 

Defendant’s Statement. 

(Section 110 of the Code of Civil Procedure.) 

{Title,) 

li tte undersigned defendant (or one of the defendants)^ disclaim all interest 
Ifnder the will of the said E, F, in the plaint, named (or, as heir-at-law, or, as next- 
^f-kiU) or one of the next-of-kin, of E, F,, deceased, in the said plaint named.) 

Or, I, iJhe undersigned defendant, state that I admit (or deny) {here repeat in 
^he language qf the plaint the statements admitted or denied). 
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Or, I, the undersigned defendant, submit that, upon the facts stated ih the 
plaint, it does not appear that there is any agreement which can be legally enforced 
(or, tW it appears upon the said plaint that I am jointly liable with one E, F. who 
is not a party to the suit, and not severally liable as by the plaint appears, or, that 
it appears by the said plaint that G, H. should have been a joint-plaintiff with 
the said A, B. in the said suit, (or, as the case may be). 

Or, that the plaintiff has conveyed his interest in the said mortgage (o^ right 
to redeem) to oae I. J. ( or, that I have conveyed or assigned to H. L. by way of 
further charge for securing the sum of Rs. , the right to redeem in the property 
sought by the suit, to be foreclosed). 

Or, that since the dissolution of the partnership the plaintiff has executed an 
instrument, whereby the plaintiff covenants to discharge all debts and liabilities 
of the partnership, and generally to release me from all claims and liabilities either by 
or to himself and others in respect of the said partnership trading (or as the case 
may be), 

(Signed) C. D., 
Defendant. 


No. 123. 

Interrogatories, 

(Section 121 of the Code of CivJ) Procedure.) 

In the Court of at 
Civil Suit, Nov of 18 

A. B. 
against 

C. D., E. F. and G. H. 

Interrogatories on behalf of above-named A. B. ( or C. D.) for the examination 
of the above-named (E, F., and G, H., or A. B.) 

1. Did not, &c. 

• 2. Has not, &c. 

The defendant E. F. is required to answap the interrogatories numbered. 

The defendant G. H. is required to answer the interrogatories numbered. 

No.. 124. 

Form op Notice to produce Documents. 

(Section 131 of the Code of Civil Procedure.) 

In the Court of at 
Civil Suit, No. of 18 

A. B. 

against. 

C. D. 

Take notice that the plaintiff (or defendant) requires you to produce for hi® 
inspection the following docu ments referred to in your plaint (or written statement, 
or affidavit), dated thS day of 18 . 

Describe documents required* 

X. Y., Pleader for the plaintiff (or the defendant.) 

To Z., 

Pleader for the defendant (or plaintiff). 
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No. 125. 

Summons to attend and give Evidence. 

(Sections 159 and 163 of the Code of Civil Procedure.) 

(Title.) 

To 

Whereas your attendance is required to on behalf of the 

in the above wause, you are hereby required (personally to appear before this 
Court) on the day of 18 , at the hour of A. m. (and) to 

bring with you or to send to this Court 

A sum of Rs. , being your travelling and other expenses and subsistence- 

allowance for one day, is herewith sent. If you do not comply with this order, 
you will be subject to the consequence of non-attendance laid down in the Code 
«f Civil Procedure, section 170. 

Notice — (1). If you are summoned only to produce a document and not to 
give evidence, you shall be deemed to have complied with the summons if you 
cause such document t« be produced in this Court on the day and hour aforesaid. 

(2). If you are to be detained beyond the day aforesaid, a sum of Rs. 
will be tendered to you for each day’s attendance beyond the day specified. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

• Judge, 

• No. 126. 

Another Form. 

No. of Suit,, 

In the Court of at 

Plaintiff. 

Defendant. 

To 

[Name, description and nddressi) • 

You are hereby summoned to appear in this Court in person on the day of 

at in the forenoon, to give evidence on behalf of the plaintiff (or the 
defendant) in the above-mentioned suit, and to produce (here describe with convenient 
certainty any document the production of which may he required. If the summons 
he only to give evidence, or if it he only to produce a document, it must he expressed 
accordingly), and you are not to depart thence until you have been examined 
(or have produced the document) and the Court has risen, or unless you have 
obtained the leave of the Court. 

FORMS OF DECREES. 

No. 127. 

Simple Money-decree. 

(Title.) 

Claim for . 

This cause coming un for final disposal before in the presence of , 
tm the part of the plaintiff, and on the part of the defendant, it is ordered that 
the do pay to the the sum of Rs. , with interest thereon 

the rate of per cent, per from to the date of realization of the said sum, 
mA do also pay to the the costs of this suit as taxed by the officer of the 

iCourt, with interest thereon at the rate aforesaid from the date of taxation of the 
date of realization. 
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Costs of Suit. 


Plaintiff. 


Defendant. 


1. 

2. 

3. 

4. 

5. 

6 . 

4 . 

8. 

9. 

Stamp for plaint 

Do. for power 

Do. exhibits 

Pleader’s fees on Rs. ... 
Translation-fee 
Subsistence for witness 
for attendance. 
Commissioner’s fee 
Service of process 
&c. 

Rs. 

A. 

P. 

Stamp for power 

Do. petition 

Pleader’s fee 

Subsistence for witnesses 
Service of jirocess ... 

Translation-fee 
Comniissiuner’s-fee 

Rs. 

A. 

P. 


Total 




T(>tal 



j 


Given 'inder my liaiid and the .seal of the Court, tills J.iy of 18 

[L. S.| 

J mJge. 


No. 128. 

Decree for Sale in a Suit by a Mortgagee or Person entitled to a Lien. 

{Title.) 

It is ordered that it be referred to the Registrar {or Taxing Officer) to take an 
account of what is due to the plaintiff for imncipal and interest on the mortgage {or 
lien) mentioned in the plaint, and to tax the plaintiff’s costs of this suit, and that 
the Registrar {or Taxing Officer ) do declare in court on the day of what he 
shall find to be due for principal and interest as aforesaid, and for costs ; And upon 
the defendant paying into court what shall be certified to be due to the plaintiff for 
principal and interest as aforesaid, together with the said costs, within six months 
from the date of declaring in court the amount so due ; it is ordered that the plaintiff 
do reconvey the said mortgaged premises free and clear from all incumbrances done by 
him, or any claiming by, from, or under, him, and do deliver up to the defendant or to 
such person as he appoints all documents in his custody or power relating thereto, and 
that upon such reconveyance being made, and documents being delivered up, the 
Registrar (or Taxing Officer) shall pay out to the plaintiff the said sum so paid in as 
aforesaid for principal, interest and costs ; but in default of the defendant paying into 
court such principal, interest and costs as aforesaid by the time aforesaid, then it is 
ordered that the said*mortgaged premises for the premises subject to the said lien] be 
sold with the approbation of the Registrar [or Tax lag Officer]. And it is ordered 
that the proceeds of such sale (after defraying thereout the expense'^ of the sale) 
be paid into court, to the end that the same may be duly applied in payment of wbtt 
shall be found due to the plaintiff for principal, interest and costs as aforesaid, and 
that the balance (if any) shall be paid to the defendant or other person entitled to 
receive the same. 
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No. 129. 

Final Decree for Foreclosure. 

{Title.) 

Whereas it appears to the Court tliat the defendant has not paid into court the 
sum which was on the 'day of last declared in court to be due to the 

plaintiff for principal an interest upon the mortgage in the plaint mentioned, and 
for costs, pursuant to the order made in this suit on the day of last, and 

‘that the period of six months has elapsed since the said day of 

It is ordered that the defendant do stand absolutely debarred of all right to re- 
deem the said mortgaged premises. 


No. 130. 

Preliminary Order — Administration suit. 

(Section 213 of the Code of Civil Procedure.) 

{Title). 

It is ordered the following accounts and inquiries be taken and made : that 
is to say ; — 

In creditor's suit — 

1. That an account be taken of wljai is due to the plaintiff and all other the 
‘Creditors of the deceased. 

In suits by legatees — 

2. An account be taken of the legacies given by the testator’s will. 

In suits by next -cj -kin — 

An inquiry be made and account taken of what, or of what share, if any, the 
plaintiff is entitled to as next-of-kin [or one of the next-of-kin] of the intestate. ' 

{After the first paragraph, the Order will, ivhere necessary, order, in a creditor's 
suit, inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by 
claimants other than creditors, after the first paragraph, in all cases, an order to 
inquire and lake an account of creditors will follow the first jiaragraph, and such of 
the others as may be necessary will follow, omitting the first formal words. The form is 
continued as in a creditor's suit.) 

3. An account of the funeral and testamentary expenses. 

4. An account of the moveable property of the deceased come to the hands 
of the defendant, or to the hands of any other person hy his order or for his use. 

5. An inquiry what part ("if any) of the moveable property of the deceased 
is outstanding and undisposed of. 

6. And it is further ordered, that the defendant do, on or before the day 

of next, pay into court all sums of money which shall be found to have come 
to his hands, or to the hands of any person by his order or to his use. 

7. And that if the Registrar shall find it necessary .,for carrying out the 
objects of the suit to sell any part of the moveable property of the deceased, that 
^ same be sqjd accordingly, and the proceeds paid into court. 

8. And that Mr. E. F. be Receiver in the suit {or proceeding), and receive 
and get in all outstanding debts and outstanding moveable property of the deceased, 
and pay the same into the hands of the Registrar (and shall give security by bond 
lot the due performance of his duties to the amount of * rupees). 



1882.] . THE CODE OF CIVIL PEOCEDUKE. Lviitf 

THE FOUETH SCHEDULE— 

9. And it is further ordered, that if the moveable property of the deceased be' 
found insufficient for carrying out tlie objects of the suit, then the following further* 
inquiries be made, and accounts taken, that is to say, — 

(a) an inquiry what immoveable property the deceased was seized of or entitled 
to at the time of his death ; 

(b) an inquiry what are the incumbrances (\t any) affecting the immoveable 
property of the deceased, or any part thereof ; 

(c) an account, so far as possible, of what is to the several incumbrancers, 
and to include a statement of the priorities of such of the incumbrancers and shall 
consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much thereof 
as shall be necessary to make up the fund in court sufficient to carry out the object 
of the suit, be sold with the approbation of tlie Judge, free from incumbrancea 
(if any) of such incumbrancers as shall consent to the sale, and subject to the 
incumbrances of such of them as shall not consent. 

11. And |it is ordered, that G. H. shall have the conduct of the sale of the 
immoveable property, and shall prepares the conditions and contracts of sale subject 
to the approval of tlie Eegistrar, and that in case any doubt or difficulty shall arise 
the papers shall be submitted to the Judge to settle. 

12. And it is further ordered, that for the purpose of the inquiries herein- 
before directed, the Eegistrar shall advertise in the newspapers according to the^ 
practice of the Court, or shall make such inquiries in any other way which shall 
appear to the Eegistrar to give the most useful publicity to such inquiries. 

13. And it is ordered, that the above inquiries and accounts he made and 
taken, and that all other acts ordered to be done be completed, before the day of 

a|^ that the Eegistrar do certify the result of the inquiries, an^ the accounts, 
and that all other acts ordered are completed, and have his certificate in that behalf 
ready for the inspection of the parties on the day of 

14. And, lastly, it is ordered, that this suit (or matter) stand adjourned for 

making final decree to the day of 

jiart only of this order is to be used as is applicable to the particular ca^^.1 


No. 131. 

Final Decree in an Administration-suit by a Legated. 

(Section 213 of the Code of Civil Procedure.) 

1. It is ordered that the defendant do on or before the day of 

pay into court the sum of Es. , the balance by the said certificate found to' 

l>e due from the said defendant on account of the estate of , the testator, and 
also the sum of Es. for interest, at the rate of Rs. per centum per 

annum, from the day of to the day of amounting together to the 
sum of Rs. 

2. Let the Registrar (or Taxing officer) of the said Court tax the costs of 

the plaintiff and defendant in this suit, and let the amount of the said costs, wheB 
so taxed, be paid out of the said sum of Es. ordered to be paid into court 

as aforesaid, as follows : — 

(a) . — The costs of the plaintiff to Mr. , his attorney (or pleader), and 

the costs of the defendant to Mr. , his attorney (or pleader). 

(b) . — And (if any debts are due) with the residue of the said sum of Rs. , 
after payment of the plaintiff’s and defendant’s costs a^ asforesaid, let the sums 
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, found to be owing to the several creditors mentioned in the schedule to the 

Registrar’s certificate, together with subsequent interest on such of the debts as bear 
interest, be paid ; and after making such payments, let the amount coming to the 
several legatees mentioned in the schedule, together with subsequent interest 

(to be verified as aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to the 
residuary legatee. 


Decree in an Administration-suit by a Legatee, tvHERE an Executor 

IS HELD PERSONALLY LIABLE FOR THE PAYMENT OF LEGACIES. 
f'Section 213 of the Code of Civil Procedure.) 

1. Declare that the defendant is personally liable to pay the legacy of Rs. 
beqneatlied to the plaintiff ; 

2. And it is ordered, that an account be taken of what is due for principal and 
interest on the said legacy ; 

8. And it is also ordered, that the defendant do within weeks after the date 
of the Registrar’s certificate, pay to the plaintiff the amount of what the Registrar 
shall certify to be due for principal and interest ; 

4. And it is ordered, that the defendant do pay the plaintiff his costs of suit, 
the same to be taxed in case the parties differ. 


Final Decree in an Administration-suit by Next-of-kin. 

(Section 213 of the Code of Civil Procedure.) 

1. Let the Registrar of the said Court tax the costs of the plaintiff and defen- 
danUn this suit, and let the amount of the said plaintiff’s costs, when so taxed, be paid 
by tfie defendant to the plaintiff out of the sum of Rs. , the balance by the said cer- 
tificate found to be due from the said defendant on account of the personal estate of 
E. F., the intestate, within one week after the taxation of the said costs by the said 
Reg? -trai*, and let the defendant retain for her own use out of such sum her costs, 
when taxed. 

2. And it is ordered, that the residue of the said sum of Rs. , after pay- 

ment of the plaintiff’s and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows : — 

(a). — Let the defendant, within one week after the taxation of the said costs by 
the Registrar as aforesaid, pay one-third share of the said residue to the plaintiffs, A. 
B., and C, his wife, in her right, as the sister and one of the next-of-kin of the said 
E, F., the intestate. 

(h ). — Let the defendant retain for her own use one other jihird share of the 
said residue, as the mother, and ene other of the next-of-kin of the said E. F, the 
intestate. 

(c). — And let the defendant, within one week after the taxation of the said costs 
by the Registrar as aforesaid; pay the remaining one-third share of the said residue to 
O, H., as the brother and the other next-of-kin of the said E. F., the intestate. 
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No. 132. 

Order — Dissolution of Partnership. 

(Section 215 of the Code of Civil Procedure.) 

{Title,) 

It is declared that the partnership in the plaint mentioned between the plaintiff 
anil defendant ought to stand dissolved as from the day of , and it is ordered 
that the dissolution thereof as from that day be advertised in the Gazette, ^c. 

And it is ordered that be the Receiver of the partnership-estate and effects 
in this suit, and do get in all the outstanding book-debts and claims of the part- 
nership. 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property and effects nuw belonging to the said 

partnership ; # 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff and defen- 
dant, from the foot of the settled account exhibited in this suit and marked (A), and 
not disturbing any subsequent settled accounts. 

And it is ordered that the good will of the business heretofore carried on by the 
jdaintiff and defendant as in the plaint mentioned, and the stock-in-trade, be sold on 
the premises, and, that the Registrar may, on the application of any of the parties, fix 
a reserved bidding for all or any of the lots at such sale, and that either of the parties 
is to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken and all the other acts required 
to be done be completed before the day of , and that the Registrar do certi- 
fy the result of the accounts, and that all other acts are completed, and have his cer- 
tificate in that behalf •ready for the inspection of the parties on the day 

of m 

And, lastly, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No. 133. 

Partnership — Final Decree. 

(Section 215 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. 

A. B, of 
against 
C. D, of 

It is ordered that the fund now in court, amounting to the sum of Rs. be 

applied as follows t — 

1. In payment of the debts due by the partnership set forth in the Registrar’s 
certificate, amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs, 

{These costs must be ascertained before the decree is drawn upy) 
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3. In payment of the sum of Rs. to the plaintiff as his share of the 
partnership-assets, of the sum of Rs. , being the residue of the said sum of Rs, 

now in court, to the defendant as his share of the partnership-assets. 

(Or, A*d that the remainder of the said sum of Rs. be paid to the said 
plaintiff (o#defendant) in part payment of the sum of Rs. certified to be due to 

him in respect of the partnership-accounts.) 

And that the defendant [or plaintiff] do on or before the day of pay 

to the plaintiff (or defendant) the sum of Rs. being the balance of the said sum 
of Rs.^ due to him, which will then remain due. 


No. 134. 

Certificate of Non-satisfaction op Decree. 

(Section 224 of the Code of Civil P^pcedure.) 

In the Court op at 

Civil Suit, No. of 18 
A. B. of 

. against 

C. D. of 

Certified that no (or partial, as the case may be, and if partial, state to what 
extent) satisfaction of the decree of this Court, in Civil Suit No. of 18 , a 

copy of which is hereunto attached, has been obtained by execution within the juris- 
diction of this Court. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge. 


No. 135. 

Notice to shc)W Cause why execution should not issue,. 

(Section 248 of the Code of Civil Procedure.) 

In the Court of at , 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B.5of 
against 
C, D. of 
To 

Whereat has made appHeatiotf 

to this Court for e'xccntion of decree in Civil Suit No. ^ 18 , this is to 

give you notice that you are to appear before this* Court on the day of 
18 , either in person, or by a pleader of this Court, or agent duly autWized and 

illstroci^, to show cause, if any, why execution should not be granted. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge, 
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No. 186. 

Warrant of attachment of moveable Property in Defendant’s Possession 
IN Execution of a Decree for Money. 

(Section 254 of the Code of Civil Procedure.) 

{Title.) 

To THE Bailiff of the Court. 

Whereas was ordered, by decree of this Court, passed on the day of 

18 , in the Suit No. of 18 , 

to pay to the plaintiff the sum of Rs. 
as noted in the margin ; and whereas tlie 
said sum of Rs. has not been paid 
These are to command you to attach the 
moveable property of’ the said as set 
forth in the list liereunto annexed, or which 
shall be pointed out to you by the said , 
and unless the said shall pay to you the 
said sum of Rs. together with Rs. , 
the costs of this attachment, t6 hold the 
same until further orders from this Court. 

You are further commanded to return 
this Warrant on or before the day of 

18 , with an endorsement certifying 

the date and manner in which it has been 
executed, or why it has not been executed. 

Given under my hand and the seal of the Court, this . day of 18 . 

Sv/tedtfle. 

[L. S.l 

Judge. 

No. 137. 

# 

Warrant to the Bailiff to give Possession op Land, &c. 

(Section 263 of the Code of Civil Procedure.) 

{Title.) 

To THE Bailiff of the Court. 

Whereas in the occupancy of has been decreed to , the 

plaintiff in this suit : you are hereby directed to put the said in possession of 

the same, and you are hereby authorized to remove any person *bound by the decree 
who may refuse to -vacate the same. 

Given under my hand and the seal of the Court, this day of 18 

^L. 8.^ 

Judge, 


Decree. 


Principal 

Interest 

Costs 

Costs of decree 
Interest thereon 
Total of attachment 

Total 


Act VII of 1888. 
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No. 138. 

Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of moveable Property, 
to which the Defendant is entitled subject to a Lien or Right of some 
♦ other Person to the immediate Possession thereof. 

(Section 268 of the Code of Civil. Procedure.) 

{Title.) 

To 


Whereas has failed to satisfy 

a decree passed against on the day of 18 in favour of 

for Rs. : it is ordered that the defendant be, and is hereby, prohibited and 

restrained, untiHthe further order of this Court, from receiving from the follow- 
ing property in the possession of the said that is to say, to which the 

defendant is entitled, subject to any claim of the said , and the said is 

hereby prohibited and restrained, until the further order of this Court, from deliver- 
ing the said property to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 139. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Debts not secured by negotiable 

Instruments. 

(Section 268 of the Code of Civil procedure.) 

{Title.) 

To 

Whereas has failed to satisfy 

a decree passed against on the dav of 18 , in Civil Suit, 

No. . of 18 , in favour of for Rs, : it is ordered that the 

defendant be, and hereby, prohibited and restrained, until the further order of this 
Court, from receiving from you a certain debt alleged now to be due from you to the 
said defendant, namely, and that you, the said , be, and you are hereby, 

prohibited and restrained, until the further order of this Court, from making payment 
. f the said debt, or any part thereof, to any person whomsoever. 

Given under my hand and the seal of the Court, this day of 18 

[L, S.] 

Judge. 


No. 140. 

Attachment in Execution. 


Prohibitory Order, where the property consists of Shares in a Public Company, &c., 
(Section 268 of the Code of Civil Procedure.) 

( Title.) ' • 


To 


Whereas 

4^cree passed against 
in Civil Suit, No. 


Defendant, and to , Manager of 

Company. 


has failed to satisfy a 
day of 18 , 

of Rs. 


of 18 


in favour of 


on the 
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it is ordered that you, the defendant, be, and you are hereby, prohibited and restrained 
until the further o^er of this Court, from making any transfer of shares in the 

aforesaid Company, namely, or from 

receiving payment of any dividends thereof ; and you , the Manager 

of the said Company, are hereby prohibited and restrained from permitting any such 
transfer or making any such payment. • 

Given under my hand and the seal of the Court, this day of 18 . 

‘ [L. S.] 

Jud§e^ 


:N'o. 141. 


Attachment in Execuion. 


Prohibitory Order, where the Property consists of Immoveable Property. 
(Section 274 of the Code of Civil Procedure.) 


To 




Defendant. 


Whereas you have failed to satisfy a decree passed against you on the day 

of 18 , in Civil Suit, No. of 18 , in favour of for 

Rs. : it is ordered that you, the said , be, and you are^ hereby, 

prohibited and restrained, until the further order of this Court, from alienating the 
property specified in the schedule hereunto annexed, by sale, gift, or otherwise, and 
that all persons be, and that they are hereby, prohibited from receiving the same by 
purchase, gift, or otherwise. 

Given under my hand and the seal of the Court, this day of 18 . 

Schedule. • 

[L. S.] 

Judge. 


No. 142. 


Attachment. 

Prohibitory Order, where the Property consists of Money or of any Security In 
the Hands of a Court of Justice or Officer of Government. 

(Sections 272 and 486 of the Code of Civil Procedure.) 

In the Court of at 


Civil Suit, No, of 18 

A. B. of 

• against. 

C. D. of 
To 

Sir, — The plaintiff having applied, under section of the Code of Civil Pro- 
cedure, for an attachment of certain money now in your hands {here state how the money 
supposed to be in the hands of the person addressed^ on what account, I request 
that you will hold th« said money subject to the further order of this Court. 

I have the honour to be. 

Sir, 

Your most obedient Servant, 


18 


[L. S.] 

Jud^c. 


Dated the 


day of 


128 H 
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No. 143. 

Order for Payment to the Plaintiff, ^&c., of MoNEt, &c., in the 
Hands of a third Party. ^ 

(Section 277 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B. of 

against. 

C. D. of 

To the Bailiff of the Court and to 

Whereas the following property has been attached in execution of a 

decree in Civil Suit, No. of 18 , passed on the day of 18 

, in favour of for Es. : it is ordered that the property so attached, 

consisting of Rs. m money, and Rs. in Currency notes, or a sufficient 

part thereof to satisfy the said decree, shall be paid over by you the said , 

to , and that the said property, so far as may be necessary for the satisfaction 
of the i||id decree, shall be sold by you, the Bailiff of the Court, by public auction in 
the manner prescribed for sale in execution of decrees, and that the money which may 
be realized by such sale, or a sufficient part thereof to satisfy the said decree, shall be 
paid over to the said and the remainder if any, shall be paid to you, the 

said 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 
Judge. 

No. 144. 

Kotice to Attaching Creditor. 

(Section 278 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B. of 
against 
C. D. of 

To 

Whereas has made application to this Court for the removal of attach- 
ment on placed at your instance in execution of the decree in Civil Suit^ 

No. of 18 , this is to give you notice to appear' before this Court on 

, the day of ,18 , either in person or by a pleader of the Court 

duly instructed, to support your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge. 
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No. 145. 

Warrant of Sale of Property In Execution of a Decree for 

Money. 

(Section 287 of the Code of Civil Procedure.) 

In the Court op at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B. of 
against. 

C. D. of 

To THE Bailiff of tre Court. 

These arc to command you to sell by auction, after giving day’s previous 

notice, by affixing the same in this court-house, and after making due proclamation,* 
tlie property attached under a warrant from this Court dated the day 

of 18 , in execution of a decree in favour of in suit No. 

of 18 , or so much of the said property as shall realize the sum 

of Rg. . being the of the said decree and costs still remaining un- 

satisfied. 

You arc further commanded to return this warrant on or before the day 

of 18 , with an endorsement certifying the manner in which it has been 

executed, or the reason why it has not been executed. 

Given under niy hand ond tlic seal of the Court, this day of 18 

[L. S.] 

Judge. 

No. 146. 

Notice to Person in Possession of moveable Property sold in 

Execution. 

(Section BOO of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

To 

Whereas has been the purchaser at a sale by auction in execution of the 

decree in the above suit of now in your possession, you are hereby prohibited 

from delivering possession of the said to any person except the said 

Given under mv hand and the seal of the Court, this day of 18 

[L. S.] 

Judge^ 

* This proclamation shall specify the time, the place cf sale, the property to be sold 
the revenue assessed, should the property consist of land paying revenue to Government, 
and the amount for the recovery of which the sale is ordered, and as fairly and accurately aa 
possible the other particulars required by section 287 to be specified. 
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No. 147. 


Pjeiohibitory Order against Payment of Debts sold in Execution to 
ANY OTHER THAN THE PURCHASER. 


Pc' 


(Section 301 of the Code of Civil Procedure.) 

In THE Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

and to 


Whereas has- become the purchaser at a public sale in execution of the' 

•decree in the above suit of certain debt due from you to you 

, that is to say , it is ordered that you be; and you are hereby, pro- 
hibited from receiving, and you from making payment of, the said debt to any 

person or persons except the said 

Given under my hand and tlie seal of the Court, this day of 

[L. S.] 

Judge, 


No. 148. 

PROHIBITORV OlinER AGAINST THE TRANSFER OF ShARES SOLD IN EXECUTION. 

(Section 301 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. 1). of 
To 

and Manager oi Company, 

Whereas has become the purchaser at a public sale in execution of the 
decree, in the above suit of certain shares in the above Company, that is to say, of 
standing in the name of you , it is ordered that you be^ 

and you are hereby, prohibited from making any transfer of the said shares to any 
person except the said the purchaser aforesaid, or from receiving any;dividends 

thereon ; and you , Manager of the said Company, from permitting any such 

♦ranker or making any such payment to any person except the said , the pur- 

cl.asbr aforesaid. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.l 
Judge. 


No. 149. 


O'rdpjr confirming Sale of Land, &c. 
(Section 312 of the Code of Civil Procedure.) 
In the Court op at 

Civil Suit, No. of 18 r « 

A. B. of 
against 
C. D. of 


Whereas the 

following land (or immoveable property) was on the day of 1 8 Solci 

% the Bailiff of this Court in execution of the decree in this suit ; and whereas 
days have elapsed and no application has been made (or objection allowed) to' 
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• 

the said sale, it is ordered that the said sale be, and the said sale is hereby, confirmed* 
Given under my hand and the seal of the Court, this day of ] 8 * 

Schedule, 

fL. S.J 

J udge. 


No. 150. 

Certificate of Sale of Land. 

(Section 316 of the Code of Civil Procedure.) 

In the Court of at . 

Civil Suit, No, of 18 

A. B. of 
against 
C. D. of 

This is to certify that has been declared the purchaser at sale by public* 

auction on the day of 18 of 

in execution of decree ia 

this suit, and that the said sale has been duly confirmed by the Court. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. 8.] 

Judge, 


No. 151. 

Order for Delivery to certified Purchaser of Land at a sale in 

Execution. 

(Section 318 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. , of 18 

A. B. of 
against 
C. D. of 

To THE Bailiff of the Court. 

Whereas has become the certified purchaser of at a sale in execution 

of the decree in Civil Suit No. of 18 ; and wliereas such land is in tho 

possession of , you are hereby ordered to put the said •, the certified purchaser, 

as aforesaid, into possession of the said and if need be, to remove any person 

who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this day of 

[L. 8.] 

Judge, 


No. 152. 

Authority to the Collector to stay tublic Sale of 
(Section 326 of the Code of Civil Procedure.) 

In the Coun of at 

Civil Suit, No. of 18 

A. B. of 


Land. 


To 


against 
C. D. of 

Collector of 


Sir, 

In answer to yotir commiinication No. ? dated , tepresenting that ttcr 

sale in execution of the decree in this suit of and, lying within your district, pay- 

ing revenue to Government, is objectionable, I have the honour to inform you that 
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you are authorized to make provision for the satisfaction of the said decree in the 
manner recommended by you instead of proceeding to a public sale of 

I have the honour to be, 

Sir, 

Your obedient Servant, 

[L. S.] 

Judge. 


No. 153. 

Order for Committal for resisting, c^c., Execution of Decree eok 

Land. 

(Section 329 of the Code of Civil Procedure.) 

{Title.) 

To 

Whereas it appears to the Court that 

has without just cause resisted \or obstructed] the execution of the decree of the 
Court passed against on the day of 18 , in Civil Suit, 

No. of 18 , whereby certain land or immoveable property was ad- 
judged to , it is ordered that the said be committed to custody for 

a period of days. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

. Judge, 


No. 154. 

Wabrant of Arrest in Execution. 

(Section 337 of the Code of Civil procedure.) 

In the Court of at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B. of 
against 
C. D. of 

To THE Bailiff of the Court. 

Whereas was adjudged by a decree of the Court, in No. of 18 f 

dated 18 , to pay to the plaintiff the sum 

of Rs. as noted in the margin, and where- 
as the said sum of Rs. has not been paid 
to the said plaintiff in satisfaction of the 
said decree, these are to command you to 
arrest the said defendant, and unless the said 
defendant shall pay to you the said sum of 
Rs. , together with Rs. for the costs 
of executing this process, to bring the said 
defendant before the Court with all conve- 
nient speed. You are further commanded to 
return this warrant on or before the day 
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of 18 , with an endorsement certifying the day and manner in which it has 

been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 

No. 155. 

Notice op Payment into Court. 

(Section 377 of the Code of Civil Procedure.) 

In the Court op 18 

B. No. 

A, B. V. C. D, 

Take notice that the defendant has paid into Court Rs. , and says that 

that sum is enough to -satisfy the plaintiff’s claim [or the plaintiff’s claim for, &c.] 

To Mr. X. Z., 

the Plaintiff’s Pleader, 

Defendant’s Pleader. 


No. 156. 

Commission to Examine absent witnesses. 

(Section 386 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

To 

Whereas the evidence of Ls required by the in the above suit ; and 
whereas you are requested to take the examination on interrogatories [o/* viva voce] 
of such witnesses and you are hereby appointed a Commissioner for that purpose 
and you are further requested to make return of such examination so soon as it may be 
taken [process to require the attendance of the witness will be issued by this Court on 
your application].* 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge, 

No. 157. 

Commission for a local Investigation, or to examine Accounts. 

(Sections 392 and 394 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B, of 
against 
C, D. of 
To 

Whereas it is deemed requisite, for the purposes of this suit, that a commission 
f or should be issued ; you are hereby appointed Commissioner for the purpose ot 


Not necessary where the commission goes to. another Court, 
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[process to compel the attendance before you of any witnesses, or for the pro- 
duction of any documents which you may desire to examine or inspect, will be issued 
by this Court on your application.]* 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge, 

No. 158. 

W ARRANT OF A RRKST BeFORE JuDGMENT. 

(Section 478 of tlic Code of Civil Procedure.) 

In tpte CoujtT of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

To TnB Bailiff of the Court. 

Whereas , the plaintiff in tlie above suit, has proved to the satisfaction of 
the Court that tliere is in-obable cause ft)r believing that the defendant is about to 
, these are to command you to take the said into custody, and to bring 
before the Courl, in order that he may show cause why he should not furnish security 
to the amount of rupees for personal appearance before the Court, until such 

time as the said suit shall be fully and finally disposed of, and until execution or 
satisfaction of any decree that may be passed against in the suit. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge, 


No. 159. 


To 


Order for Committal. 

(Section 481 of the Code of Civil Procedure.) 
In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C . D. of 


Whereas , plaintiff in this suit, has made application to the Court that secti^ 
rity be taken for the appearance of the defendant to answer any judg- 
ment that may be passed against in the suit ; and whereas the Court has callec 

upon the defendant to furnish such security, or to offer a sufficient deposit in liei 
of security, which has failed to do ; it is ordered that the said defendant be 

committed to custody until the decision of the suit ; or if judgment be given agains 
, until the execution of the decree. 

Given under my liand and the seal of the Court, this day of 18 

[L. S.] 

_ . Judge, 


* Not necessary where the commission goes to another Court* 
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No. 160. 

Attachment before Judgment, with Order to call for Security 
FOR fulfilment OF DECREE. 

{Section 484 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. ^ of 18 

A. B. of 
against 
C. D. of 

To THE Bailiff op the Court. 

Whereas has proved to the satisfaction of the Court that the defendant in 

the above suit these are to command you to call upon the said defendant 

on or before the day .of either to furnish security for the sum of rupees 

to produce and place at tlie disposal of tliis Court when required or the value 

thereof, or such portion of the value as may be sufficient to fulfil any decree that may 
be passed against , or to appear and show cause why should not furnish 

security ; and you are further ordered to attach the said and keep the same 

under safe and secure custody until the furtlier order of the Court, and in what 
manner you shall have executed this warrant make appear to the Court immediately 
after the execution thereof, and have you her(‘ then this warrant. 

Given under my hand and the seal of tlie Court, this day of 18 

[L. S.] 

Judge, 


No. 161. 

Attachment before Judgment, on Proof of Failure to furnish 

Security. 

(Section 485 of the Code of Civil Procedure.) 

In the*Coout of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

To THE Bailiff op the Court. 

Whereas , the plaintiff in this suit, has applied to the Court to call upon , 
the defendant, to furnish security to fulfil any decree that may be passed against 
in the suit, and whereas the Court has called upon the said to furnish such secu- 
rity which has failed to do ; these are to command you to attach tlie 

property of the said , and keep the same under safe and secure custody until the 
further order of the Court, and in what manner you shall have executed this warrant 
make appear to this Court immediately after the execution hereof, and have you here 
then this warrant. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge. 


l-?8 I 
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No. 162. 


Attachment before Judgment. 

Porhibitory Order, where the Property to be attached consists of moveable Property^ 
to which the Defendant is entitled, subject to a Lien or Right of some other 
Persons to the immediate Possession thereof. 

(Section 486 of^the Code of Civil Procedure.) 

In the Court op at . 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

To Defendant, 

It is ordered that you the said bo, and you are hereby, prohibited and res- 
trained until the further order of this Court from receiving from the following 

n the possession of the said that is to say to which the defendant 
, subject to any claim of the said and the said is hereby prohibited 
and restrained, until the further order of this Court, from delivering the said property, 
to any persons whomsoever. 

Given under my hand and tlie seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


property i 
13 entitled 


No. 168. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Immoveable Property. 
(Section 486 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C . D. of 

To ^ Defendant, 

It is ordered that you the said be, and hereby, prohibited and res- 

trained, until the further order of this Court, from alienating the property specified in 
the schedule hereunto annexed, by sale, gift or otherwise, and that all persons be, and 
that they are hereby, prohibited from receiving the same by purchase, gift or otherwise. 
Given under my hand and the seal of the Court, this day of 18 

Schedule. 

[L. S.] 

Judge ^ 


Prohibitory 


No. 164. 

Attachment before Judgment. 

Order, where the Property consists of Money in the Hands of other 
Persons, or of Debts not being negotiable Instruments. 

(Section 486 of tli^ Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 . 

A. B. of 


against 
C. D. of 


It is ordered that the defendant be, and he is- hereby, prohibited and refS-^ 
liaiaed, until the further order of this Court, from receiving from the (money 
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now in hands belonging to the said defendant, or debts, as the case may he, des^ 
crihing them) and that the said be, and hereby prohibited and restrained, until the* 
further order of this Court, from making payment of the said (money, &c.), or any 
part thereof, to any person whomsoever. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 

No. 165. 

Attachment before Judgment. " 

Prohibitory Order, where the Property consists of Shares in public Company, &c; 
(Section 486 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
againfit 

C. D. of 

To Defendant and to 

Manager of Company. 

It is ordered that , the defendant, bo, and hereby, prohibited and res- 

trained, until the further order of the Court, from miking any transfer of shares^ 
being in the aforesaid Company, or from receiving payment of any dividends 

thereof, and yon Manager of the said Company, are hereby prohibited and res- 

trained from permitting any such transfer, or making any such payment. 

Given under my hand and the seal of the Court, this day of 18 

[L. SO 
J udge^ 

No. 166. 

Temporary Injunctions. ^ 

(Section 492 of the Code of Civil Procedure.) 

Upon motion made unto this Court by , Pleader of {or Counsel for) the* 

plaintiff, A. B., and upon reading the petition of the said plaintiff in this matter 
filed (this day) {or the plaint filed in this cause on tlie day of , or the written 
statement of the said plaintiff filed on the day of ) and upon hearing the 
evidence of and in support thereof, {if after notice and defendant not appearing : 
add, and also the evidence of as to service of notice of this motion upon the 

defendant, C, D.) This Court doth order that an injunction be awarded to restrain 
the defendant, C. D., his servants, workmen and agents from pulling down, or suf- 
fering to be pulled down, the house in the plaint in the said suit of the plaintiff 
mentioned {or in the written statement, or petition, of the plaintiff and evidence at 
the hearing of this motion mentioned) being No. 9. Oilmongers Street, Hindupur^ 
in the Taluq of and from selling the materials whereof the said house is com- 
posed, until the hearing of this cause or until the further order of thie Court. 

Dated this day of 18 

Citil Judge. 

{Where injunction is sought to restrain the negotiation of a note jot hill, the or-- 
dering part of the order may ran thus : — ) to restrain the defendants 

and from parting with out of the custody of them or any of them or endor- 
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sing, assigning or negotiating the promissory note (or bill of exchange) in question f 
dated on or about the , &c., mentioned in the plaintiff’s plaint (or petition) 

and the evidence heard at this motion until the hearing of this cause, or until the 
furthiir order of this Court. 

(In Copyright cases) to restrain the defendant, C. D., bis servants, agents 
or workmen from printing, publishing, or vending a book called , or any part 

thereof, until the, &c. 

( Where part only of a hook is to he restrained) to restrain the defendant 

T)., his servants, agents or workmen from printing, publishing, selling, or other- 
wise disposing of such parts of the book in the plaint (nr petition and evidence, &c.,) 
mentioned to have^een published by the defendant as hereinafter specified, namely, 
that part of the said book which is entitled and also tliat part which is entitled 

(o7’ which is contained in page to page both inclusive) until the , &c., 

(In Patent case) to restrain the defendant, C, D., his agents, servants and 

workmen, from making or vending any perforated bricks (or as the case may he) upon 
the principle of the inventions in the plaintiff's plaint (or petition, &c., or written 
statement, &c.,) mentioned, belonging to the plaintiffs, or either of them, during the 
remainder of the respective terms of the patents in the plaintiff’s plaint (at' as the 
case may he) mentioned, and from counterfeiting, imitating or resembling the same 
inventions, or either of them, or making any addition thereto, or subtraction therefrom, 
until the hearing, &c. 

(In case of Tradeinarls) to restrain the defendant, -C. D., his servants, 
agents or workmen, from selling, or exposing for sale, or procuring to be sold, any 
composition or blacking (or, as the case may he) described as or purporting to be black- 
ing manufactured b}'' the plaintiff, A. IL, in bottles having affixed thereto such labels 
as in the plaintiff’s plaint (or petition, &c.) mentioned, or any other labels so contrived 
or expressed as, by colourable imitation or otherwise, to represent the composition or 
blacking sold by the defendant to be the same as the composition or blacking manu- 
factured and sold by the plaintiff, A. B., and from using trade-cards so contrived or 
expressed as to represent that any composition or blacking sold or proposed to be sold 
by the defendant is the same as the co^mposition or blacking manufactured or sold by 
the plaintiff, A. B., until the, &c. 

(To restrain a partner from in any way interfering in the business') 

to restrain tlie defendant, 0, D., his agents and servants, from entering into any 
contract, and fronr accepting, drawing, endorsing or negotiating any bill of exchange, 
note or written security, in the name of- the partnership-firm of B. & D., and from 
ecmtracting any debt, buying and selling any goods, and from making or entering inta 
any verbal or written promise, agreement or undertaking, and from doing or causing 
to be done, any act, in the name or on the credit of the said partnership-firm of B. & 
D., or whereby the said partnership-firm can or may in any manner become or be* 
made liable to or for the payment of any sum of money, or for the performance of any 
contract, promise or undertaking, until the, &c. 


No. 167. 

Notice of Application for Injunction. 

(Section 494: of the Code of Civil Procedure.) 

In THE Court of at 

A. B. of 
against 
C. Z>. of 

Take notice that I, A. B., intend to apply at the sitting of the Court at 
twesaid, on the day of for an injunction to restrain C. D. from further pro*-* 
^ iccuting a suit ^Yllicll he has commenced against me in , to recover damages for 
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the breach of the contract for the specific performance of which this suit was 
commenced (or to restrain him from receiving and giving discJiarges for any of the 
debts due to the partnership in the aiatter of the partneriiliip between us for tlic winding- 
up of which the suit was commenced, or from digging the turf from the land -which 
was agreed to be sold by him to me by the agreement, tlie specific performance of 
which this suit is commenced to enforce ar, as ike case may be). 

Dated this day of 18 

To C. D. A. B. 

(zV. R.— Where the injunction is to he applied fm' against a party whose name and 
address do not appear upon any proceeding alreadti Jiled in the snit^ such name and ad- 
dress must be stated injull to enable the proper officer to serve the notice.) 


Eo. 168. 

Appointment of a Receiver. 

(Section 503 of the Code of Civil Procedure.) 

In the Court of at 

Civil Suit, No. of 18 . 

A. B. of 
against 
C. D. of 

To 

Whereas has been attached in execution of a decree passed in the abote 
suit on the day of 18 , in favour of :you are hereby (subject to your 

giving security to the satisfaction of the Registrar) appointed Receiver of the said 
property under section 503 of the Code of Civil Procedure, with full powers under the 
provisions of that section. 

You are required to render a due and pro23er account of your receipts and dis- 
bursements in respect of the said property on 

You will be entitled to remuneration at the rate of per cent, upon your re- 
ceipts under the authority of this ajipointuient. 

Given under my hand and the seal of the Court, this • day of 18 

[L. S.] 

J iidge. 

No. 169. 

Bond to be given by Receiver. 

(Section 503 of the Code of Civil procedure.) 

In the Court op at 

Civil Suit, No# of 

A. B. of 

against. 

C‘. D. of 

IvNow all iiien by these presents, that we 1. J. of, &c., and K. L. of 4 &c., and 
N. of, &c., are jointly and severally bound to G. H., Registrar of the Court of Ih 
R si , to be paid to the said G. H. or his attorney, executors, administrators or 
assigns. For which payment to be made we bind ourselves, and each of us, in the 
whole, our and each of our heirs, executors and administrators, jointly and severally, by 
these ])resents. 

Dated this day of 


18 
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. And whereas a plaint has been filed in this Court by A. B. against C. D. for the 
purpose of (here insert object of suit). 

And wliereas the said I. J. has been appointed, by order of the above-mentioned 
Court, to receive the rents and profits of the immoveable property, and to get in the 
outstanding moveable property of O. P., the testator in the said plaint named. 

Now the condition of this obligation is such, that if the above-bounden I. J. shall 
duly account for all and every the sum and sums of money which he shall so receive 
on account of the rents and profits of the immoveable property, and in respect of the 
moveable property of the said O. P. (o?% as may he) at such periods as the said Court 
shall appoint, and shall duly pay the balances which shall from time to time be certi- 
fied to be due from him as the said Court hath directed or shall hereafter direct, then 
this obligation shall be void, otherwise it shall remain in full force. 

I. J. 

K.. L, 

M. N. 

Signed and delivered by the above-bounden in the presence of 

Note. — Tf deposit o f money he made, the memorandum thereof should follow the 
terms of the condition of the bond. 


No. 170. 

Order of Reference to Arbitration under Agreement op Parties. 

(Section 508 of the Code of Civil Procedure.) 

{Title.) 

To 

Whereas the above-mentioned plaintiff and defendant have agreed to refer the 
matters in difference between them in the above suit to your arbitration and award, 
you are hereby appointed accordingly to determine all the said matters in differ- 
ence between the parties, and with power, by consent of the parties, to determine 
which party shall pay the costs of this reference. 

You are requir^ to deliver your award in writing to this Court on or before the 
day of 18 , or such other day as this Court may further-fix. 

Process to compel the attendance before you of any witnesses, or for the produc- 
tion of any documents which you may desire to examine or inspect, will be issued by 
this Court on your application, and you are empowered to administer to* such witnesses- 
oath or affirmation. 

A sum of Rs. , being your fee in the above suit, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 171. 

OstyER ot Reference to Arbitration by Court, with Consent. 

(Section 508 of the Code of Civil Procedure.) 

{Title.) 

Upon reading a petition of the plaintiff, filed this day, and on th«^ consent of 
for the defendant, and upon hearing for the plaintiff and for the defend- 

ant, it is ordered, by and with the consent of all the parties, that all matters in 
difference in this suit, including all dealings and transactions between all parties, be 
referred to the final determination of , who k to make his award in writing 

and submit the same to this Court, together with all proceedings, depositions, and 
exhibits in this suit, within one month from the date thereof. And it is ordered 
further^ by and with the like consent, that the said arbitrator is to be at liberty to* 
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examine the parties and their witnesses upon oath or affirmation, which he is 
empowered to administer, and that the said arbitrators shall have all such powers or 
authorities as are vested in arbitrators under the Code of Civil Procedure, including 
therein power to call for all books of account that he may consider necessary. And 
it is further ordered, by and with the like consent, that the costs of this suit, together 
with the costs of reference to arbitration, up to and including the award of the said 
arbitrator, and the enforcement thereof, do abide the result of the finding of the said 
arbitrator. And it is further ordered, by and with the like consent, that the said 
arbitrator be at liberty to apppoint a competent accountant to assist him in the 
investigation of the several matters referred to him as aforesaid, and that the remu- 
neration of such accountant and other charges attending thereto be in the discretion 
of the said arbitrator. 

Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judges 


No. 172. 

Summons IN SUMMARY Suit on neqotiablr Instrument. 

(Section 532 of the Code of Civil Procedure.) 

No. OF SUIT. 

In the Court of at 

Plaintiffi 

Defendant. 

To 

(Here enter the defendant's name^ description and address.) 

Whereas {Jiere enter the plaintiff's name, fiescription and address ) has instituted 
a suit in this Court against you under Chapter XXXIX of the Code of Civil Proce- 
dure for Rs, principal and interest (or Rs. balance of principal and in- 

terest) due to him as the payee (or endorsee) of a bill of exchange (or hundi or 
promissory note), of which a copy is hereto annexed, you are hereby summrined to 
obtain leave from the Court within ten days from tlie service hereof, inclusive of tlie 
day of such service, to appear and defend the suit, and within such time to cause 
an appearance to be entered for you. In default whereof the plaintiff will be 
entitled at any time after the expiration of such ten days to obtain a decree for any 
sum not exceeding the sum of Rs. (here state the sum claimed j and the sum of 
Rs. for costs. 

Leave to appear may be obtained on an application to the Court supported by 
affidevit or declaration showing that there is a defence to the suit on the merits, 
or that it is reasonable that you should be allowed to appear in the suit. 

(Here copy the hill of exchange, hundi or pi'oniissorg note, and all endorsements 

upon it.) 


No. 173, 

Memorandum op* Appeal. 

(Sections 541 of the Code of Civil Ih’ocedure.) 

^ .^^BTemorandum of Appeal. 

(Name, ^c., as in Register) Plaintiff — Appellant. 

(Name, ^c., as in Register) Defendant — Respondent. 

(Name of Appellant) (plaintiff or defendant) above-named appeals to the High 
Court at (or District Court at , as the case may he) against the decree of 
in the above suit dated the day of , for the following reasons^ 

namely, Qiere state the grounds of ohjection.) 
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No. 174. 

KEGisfER OF Appeals. 

(Section 548 of the Code of Civil Procedure.) 
COURT (0^ HIGH COURT) AT 
Register op Appeals from Decrees in the year 18 


Date of Memorandnm. | 

No. of Appeal. | 

Appellant. 

I Rbspondbnt. 

Decree Appeal- 
ed FROM. 

Appearance. 

Judgment. 

Name. 

Description. 

Place of abode. 

Name. 

Description. 

Place of abode. 

Of what Court. 

No, of original 
Suit. 

Particulars. 

Amount or Va- 
lue. 

Day for parties 
to appear. 

Appellant. 

Respondent. 

Date. 

Confirmed^ re- 
versed or al- 
tered. 

For what or 
amount. 

• 

1 

1 




1 







1 

i 






No. 175. 

Notice to Respondent of the Day fixed for Hearing of the Appeal. 
(Section 553 of the Code of Civil Procedure.) 

In the Court of at 

, Appellant, V. , Respondent. 

Appeal from the of the Court of dated the day of 18 

Respondent. 

To 

Take notice that an appeal from the decree of in this case has been pre- 
sented by and registered in this Court, and that the day of 18 

has been fixed by this Court for tlie hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by some 
one by law authorized to act for you in this appeal, it will be heard and decided ex 
parte in your absence. 

Given under my hand and the seal of the Court, this day of 18 

. [L. 8.] 

Judge. 

(Note. — If a stay of execution has been ordered^ intimations should he given 
of the fact on this notice.) 


No. 176. 

Degree on Appeal. 

(Section 579 of the Code of Civil Procedure.) 
In the Court of at 

i ' Appellant^ v. , Respondent^ 



of Memoran* 

tinm. 


lh«2.J 


niK CODE OF CIVIL PROCEDURE. 


Appeal i’roui ihe of tlio Conn ot dated the duv of 18 


-Meiiioraiidum of Appeal. 

, Plaintiff, 

, Dffendant. 

Plaintiff (or deh'ndaFif) above-named appeals to tlie Court, at apfnfnst 

the decree of in tlie above suit, dated the day of 18 , for the 

following reasons, namely ; 

{Jiere state the reasons.) 

Tiiis appeal coming on for lie.aring on the day of 18 , before , 

in fbe presence of for the Appellant, and of for the Respondent,, it is- 

ordered — 

{here state the relief granted. ) 

The costs of tliis appeal, amounting to , are to he ])aid hy 

The co''^i< "i‘ the v)i'iL,iFKii -nit arc lo Im* paid by 

Given uud'^r my liaiul, ibi-^ da\ of IH 

Judge. 


[L, S.J 


No. 1/7. 

Rkgisteii of Appeals fiiom Appellate Decrees. 
(Section 287 of the Code of Civil Procedure.) 
HIGH COURT AT 

Register of Appeaih from Appellants Decrees. 


i < 

i 


Appellant. i I^lspondent. , 


Decree appealed i 

FROM 


Appearance. 


6 

. •3 
o 

1 

3 

1 

1 

IP 

1 

' 5 

( 

6 

! r 

I ^ 5 

cC 





i o 

- C) 

JS 

(D 



o 1 


b 




cl 


a 

3 . 

£ o 


b c 


I I 


I i 


Judgment. 


es 


Jfo. 178. 

Noire lo show Cmtse why a Review should not be granted. 
(Section 620 of the Code of Civil Procedure.) 

In ihe Court ok at 

Ptamtiu. \. 


J2X j 


Defeufianf . 


amotint 


(.oDii: or CIVIL rjiocEDi loj. 


[Ar 1 XiV. 


To 

Take notin' tiijit iia^ applied to t his for n iv\ieu oi ii^ judgment ‘pa-.- - 

ed on the day of 18 in tlie ahove case. Tlic day of 18 

is ffxecl for you to show cause wliy the Court should not grant a review of its jiulg* 
nient in tliis case. 

Given under my hand and tlie seal of the Court, this day oi ].S 

[L. S.l 


N ‘'I " t 

j N 1 Hi. i lo/ in oi 


y- i7‘.* 

H.lNO) 4»l klJ. MU' 1. 

1 

A i; 

Ilf’ I' 

i ha 


'j ci 'I in H la.is ru ^ i; 'U 1 nr. i oi in 

Take noiii‘0 lliai T, A. B {nr C. I).), have hitherto emploMni a-’to^ pi»‘a'V‘r G. H. 
of in the ahove-uientioncd cause, hut that I have ceased to Miipljy hiui, and 
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ACT NO. VIII OP 1885 . 


Passed by the Governor General of India in Council. 
{Received the assent of the Governor General on the Hth Mavchy 188S) 


An Act to amend and consolidate certain enactments relating^ 
to the Law of Landlord and Tenant within the territories under 
the administration of the Lieutenant-Governor of Bengal. 

Whereas it is expedient to amend and consolidate certain enactments 
relating to the law of Landlord and Tenant within the territories under 
the administration of the Lieutenant-Governor of Bengal *, It is hereby 
enacted as follovVs : — 


CHAPTER I. 


Preliminary. 

‘ 1. (1) This Act may be called the Bengal Tenancy 
Act, 1885. 

(^) It shall come into force on such date (hereinafter called the com- 
mencement of this Act) as the Local Government, 
with the previous sanction of the Governor General 
in the local official Gazette, appoint 


Short title. 


Commencement, 


in Council, may, by notification 
in this behalf. 

(3) It shall extend by its own operation to all the territories for the 

time being under the administration of the Lieuten- 
ca ' ant-Governor of Bengal, except the Town of Calcutta 

the Division of Orissa, and the Scheduled Districts * specified in the third 
Part of the First Schedule of the Scheduled Districts Act, 1874; and the 
Local Government may, with the previous sanction of the Governor General 
in Council, by notification in the local official Gazette, extend the whole or 
any portion of this Act to the Division of Orissa or any part thereof. 

' 2. (i) The enactments specified in Schedule I 

' * hereto annexed are repealed in the territories ta 

which this Act extends by its own operation* 

(^) When this. Act is extended to the Division of Orissa or any part 
thereof, such of those enactments as are in force in that Division or part, 
or, where a portion only of this Act is so extended, so much of them aa 
is inconsistent with that portion, shall be repealed in that Division or part. 

(8) Any enactment or^document referring to any enactment hereby 
repealed shall be construed to refer to tlys Act or to the corresponding 
portion thereof. • 

(4) The repeal of any onactment by this Act shall nob revive an^ rights 
privilege, matter or thing not in force or existing at th-e corame1icemen.t 
of this Act» 
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S. lo this Act, unless there is something repug- 
nant in the subject or context": — , 

(i) “Estate” means land included under one entry in any of the 
general registers of revenue-paying lands and revenue-free lands, prepared 
and jpaintained under the law for the time being in force by the Collector 
of a District, and includes Grovernment khas mahals and revenue-free 
lands not entered in any register, 

(^) ‘‘Proprietor” means *a person owning, whether in trust or for his 
own benefit^ an estate or a part of an estate. 

(5) “ Tenant” means of a person who bolds land under another person, 
and is, or but for a special contract, would be, liable to pay rent for that 
land to that person. 

(4) ” Landlord” means a person immediately under whom a tenant 
holds, and includes the Government. 

• 

(5) “ Rent” means whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlord on account of the use or occu- 
pation of the land held by the tenant ; 

In sections 53 to 68, both inclusive, sections 72 to 75, both inclusive, 
Chapter XII and Schedule III of this Act, “ rent” includes also money 
recoverable under any enactment for the time being in force as if it was 

rent. 

(5) •“Pay”, “payable” and “payment,” used, with reference to rent, 
include “deliver”, “ deliverable” and “ delivery”. 

{7) Tenure” means the interest of a tenure-holder or an under-tenure- 
holder.. 

(8) “Permanent tenure” means a tenure which is heritable and which 
is not held for a limited time. 

(9) “ Holding” m^ns a parcel or’ parcels of land held by a raiyat and 
forming the subject of a separate tenancy. 

{10) “ Village” means an area included in a village map of the revenue- ' 
survey within the same exterior boundary, or, where no such maps have 
been prepared, such arej^ as any officer appointed by the Local Government 
in this behalf may determine after local inquiry held on such notice as 
the Local Government considers sufficient for giving information to all 
persons interested. 

(II) “Agricultural yedr” means, where the Bengali year prevails, the 
year commencing on the first day of Bysak, where the Fasli or Amli year 
prevails, the year commencing on the first day o{ Asin, and, where any 
other year prevails for agricultural purposes, that year. 

{12) “Permanent Settlenaent”. means the Permanent Settlement of 
Bengal, Behar and Orissa, made in the year 1793. 

(13) “ Succession” includes both intestate and testamentary succes- 
sion. 

{14) “ Signed” includes “ marked” when the person making the mark 
is unable to write his name ; it also includes “ stamped” with the name 
of the person referred to. • 

(J5k ** Prescribed” means prescribed from time to time by the Local 
Government by notification in the official Gazette. 
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(16) ^'Collector” means the Collector of a district or aay other officer 
appointed by^th§ Local Government to dischar^^e any of the functions of 
a Collector under this Act. 

(17) “ Kevenue-officer” in any provision of this Act includes any officer 
whom the Local Government may appoint by name or by virtue of his 
office to discharge any of the functions of a Revenue-officer under that 
provision. 

(IS) “ Registered” means registered under any Act for the time being 
in force for the registration of documents* 


CHAPTER II. 


Classes of Tenants. 


Classes of tenants. 


4. There shall ' bef for the purposes of this Act, 
the following classes of tenants, (namely) : — 

(1) tenure-holders, including under-tenure-holders, 

(2) raiyats, and 

(3) uQder-raiyats, that ie to say, tenants holding whether immediately 
or mediately under raiyats ; 

and the following classes of raiyats, (namely) • — 

(a) raiyats holding at fixed rates, which &pression means raiyats hold- 
ing either at a rent fixed in perpetuity or at a rate of rent fixed in perpetuity, 


(b) occiipancy-raiyats, that is to say, raiyats having a right of occupancy 
in the land held by therw, and 

(c) nou-occupancy-raiyats, that is to • say, raiyats ndt having such a 
right of occupancy. 


Meaning of “ tenure- 
holder” and raiyat.” 


5. (1) “Tenure-holder” means primarily, a person who has acquired 

from a proprietor or from another tenure-holder a 
right to hold land for the^ purppse.of collecting 
rents or bringing it under cultivation by establish- 
ing tenants on it, and includes also the successors in interest of persons who 
have acquired such a right, « • 

(^J “ Raiyat” means primarily a person who has acquired a right to 
hold land for the purpose of cultivating it .by himself, or by members of his 
family, or by hired servants, or with the aid^f partners, and includes also 
the successors in interest of persons.who have acquired such a right. 

Explanation , — Where a tenant of land has the right to bring it under 
cultivation, he shall be deemed to have acquired a right to hold it for the 
purpose of cultivation notwithstanding that he uses it for the purpose of 
gathering the produce of it or of grazing cattle on it. 


{3) A person shall not be deemed to be a raiyat unless he holds land 
either immediately under a proprietor or immediately under a tenure-holder. 

(4) In determining whether a tenant is a tenure-holder or a raiyat, the 
Court shall have regard to — 

(а) local custom ; and 

(б) the purpose for which the right of tenancy was originally acquired. 
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(5) Where fche area held by a tenant exceeds one hundred standard 
bighas, the tenant shall be presumed to be a tenure-holder .unl^^l the contra- 
ry is shewn.. 


• CHAPTER III. 

Tenure-Holders. 

Enhancement of rent. 

Tenure held since Per- Q Where A tenure has been held from the time 
” an®”meuT®onlf t Permanent Settlement, its rent shall not be 

certain case. liable to enhancement except on proof — 

(a) that the landlord under whom it i^ held is entitled to enhance 
the rent thereof either by local customer by the conditions under which the 
tenure is held, or 

(b) that fhe tenure-holder, by receivintr reductions of his rent, other- 
wise than on account of a diminution of the area of the tenure, has subjected 
himself to the payment of the increase demanded, and that the lands are 
capable of affording it, 

7. (1) Where the rent of a tenure-holder is liable to enhancement, it 

. may, subject to any contract between the parties, be 

of rent^of etihancecf up to the limit of the customary rate pay- 

* able persons holding similar tenures in the vicinity, 

(^) Where no such customary rate exists, it* may, subject as aforesaid, 
be enhanced up to such limit as the Court thinks fair and equitable. 

(S) In determining what is fair and equitable, the Court shall not leave 
to the tenure-holder as profit less than ten per centifm of the balance which 
remains after deducting from* the gross rent payable to him the expenses of 
collecting them, and shall have regard to — 

(a) the circumstances under which the tenure was created, for instance, 
whether the land comprised in the tenure, dr a great portion of it, was first 
brought under cultivation by the agency or at the expense of the tenure- 
holder or his predecessors in interest, whether any fine or premium was paid 
on the creation of the tenure, and whether the tenure was originally created 
at a specially low rent for the purpose of reclamation ; and 

\b) the improveineuis, if any, made by tbfe tenure-holder or his pre- 
decessors in interest. 

(4) If the tenure-holder himself occupies any portion of the land in- 
cluded in the area of his tenuro^or has made a grant of any portion of the land 
either rent-free or at a beneficial reift, a fair and equitable rent shall be 
calculated for that portion and ineJuded in the gross rents aforesaid. 

8. The Court may, if it thinks that an immediate increase of rent 

, would produce hardship, direct that the enhance- 

f^han^ement,^^*^^ ment shall be gradual ; that is to say, that the rent 

shall increase yearly by degrees, for any lyimber of 
years, not exceeding five, until the limit of the enhancement allowed has 
been reached. 

9. When the rent of a tenure-holder has been enhanced by the Court 

Bent once enhanced may contract, it shall not be again enhanced by 

not be altered for fifteen the Court during the fifteen years next following 

the date on which it has been so enhanced. 


Power to order gradual 
enhancement. 
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Permanent tenure-hold 
er not liable to ejectment. 


Transfer and transmis- 
sion of permanent tenure. 


Voluntary transfer 
permanent tenure. 


of 


Other incidents of tenures, 

10. A holder of a permanent tenure shall not be ejected by his land- 
lord except on the ground that he has broken a con- 
dition on breach of which he is, under the terms of a 
contract between him and his landlord, liable to be 

ejected ; 

Provided that where the contract is made after the commencement of 
this Act, the condition is oonsisteot with the provisions of this Act. 

11. Every permanent tenure shall, subject to the provisions of this 

Act, be capable of being transferred and bequeathed 
in the same manner and to the same extent as other 
immoveable property. • 

12. (1) A transfer of a permanent tenure by sale, gift%r mortgage 
(other than a transfer by sale in execution of a de- 
cree or by summary sale under any law relating to 
patni or other tenures) can be made only by a regis- 
tered instrument. 

(2) A registering officer shall not register any instrument purporting 
or operating to transfer by sale, gift or usufructuary* mortgage a permanent 
tenure unless there is paid to him, in addition to any fees payable under the 
Act for the time being in force for the .registration of documents, a process- 
fee of the prescribed amount and a fee (hereingifter called “ the landlord’s 
fee”) of the following amount, namely: — 

{a) when rent is payable in respect of the tenure, a fee of two per 
centum on the annual rent of the tenure : provided that no such fee shall 
be less than one rupee or more than one hundred rupees; and 

(h) when rent is not payable in respect of the tenure , a fee of two 
rupees. • 

(3) When the registration of any such instrurhenb is complete, the 
registering officer shall send to the Collector the landlord’s fee and a notice 
of the transfer and registration ifi the prescribed form, and the Collector shall 
cause the fee to be paid to, and the notice to be served on, the landlord ia 
the prescribed manner. 

13. (i) When a permanent tenure is sold in execution of a decree other 

I. than a decree for. arrears of rent due in respect 
tenure ‘by sale in execu- thereof, or^ when a mortgage of a permanent tenure 
tion of decree other than other than an usufructuary • niortgage thereof, ia 
decree for rent. foreclosed,’ the Court shall, before confirming the 

sale under section 312 of the Code of Civil Procedure* or marking a decree 
or order absolute for the foreclosure require the purchaser to pay into 
Court or mortgagee* the landlord’s fee prescribqjl by the last foregoing sec- 
tion and such further fee for service of notice ot the sale or final foreclosure 
on the landlord as may be prescribed. • 

When the sale has been confirmed *or the decree or order absolute 
for the foreclosure has been made the Court shall send to the Collector 
the landlord’s fee and a notice of the sale * or final foreclosure in the pres- 
cribed form, and the Collector shall cause the fee to be paid to, and the 
notice to be served on,, the landlord in the prescfribed manner. 

14. When a permanent tenure is transferred by sale in execution of a 
Transfer of permanent decree* for arrears of rent due in respect thereof, 

tenure by sate in execution the Court shall send to the Collector a notice of 
of decree for rent. prescribed form. 


» Act Vlll of 1886. 
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15. When a euccession to a permanent tenure takes place, the person 
• , succeeding shall give notice of the*succession to the 

^ permanent Collector in the prescribed form, and shall pay to 
the Collector the prescribed fee for the service 
of the notice on the landlord and the landlord’s fee prescribed by section 
12, and the Collector shall cause the landlord’s fee to be paid to, and the 
notice to be served on, the landlord in the prescribed manner. 


16. A person becoming entitled to a pernftment tenure by succession 
Bar to recovery of rent shall* not be entitled to recover by suit, distraint 
pending notice of succee- or other proceeding any rent payable to him as the 

holder of the tenure, until the Collector has received 
the notice fees refeVred to in the last foregoing section. 

Transfer of, and succes- 17. Suyecfe to the provision's of section 88, 
Sion to, share in perma- the foregoing sections shall apply to the transfer 
of, or succession to, a share in a permanent tenure. 


nent tenure. 


« CHAPTER IV. 

RaIYATS HOLDINja AT FIXED RATES. 

Incidents of holding at 18. A raiyat holding at a rent, or rate of rent, 
fixed rater. fixed in perpetuity — 

(а) shall be subject to the same provisions with respect to the transfer 
of, and succession to, his holding as the holder of a permanent tenure, and 

(б) shail not be ejected by hislandlord except on the ground that he 
has broken a condition consistent with this Act, and on breach* of which 
he is, under the terms of a contract between him and his landlord, liable 
to be ejected. 


CHAPTER V. 

" OCCUPANCY-RAIYATS. 

General. 

19. Every raiyat who immediately before the commencement of this 

Act has, by the operation of any enactment, by 

custom or otherwise, a right of occupancy in any 
mg occupancy-nght,. ^ y 

right of occupancy in that land. ^ 

20. (1) Every person who for a period of twelve years, whether 

wholly or partly before or after the commencement 
of “settled of this Act, has continuously held as a raiyat land 
^ ‘ ' • situate in any village, whether under a lease or 

otherwise, shall be deemed to have become, on the expiration of that period, 
a settled raiyat of thAt village. 

(2) A person shall be deemed, for the purposes of this section to have 
continuously held land in a village notwithstanding that the particular land 
held by bim has been different at different times. 

(3) A person shall be deemed, for the purposes of this section, to have, 
hel d as a raiyat land held as a raiyat by a person ivliese heir be is. 
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(4) Land held by two or more co-sharers as a raiyati holding shall be 
deemed, for the purposes of this section, to have been held as a raiyat by 
each such co-sharer. 


(5) A person shall continue to be a settled raiyat of a village as long 
as he holds any land as a raiyat in that village and for one year thereafter. 

(6) If a raiyat recovers possession of land under section 87, he shall 
be deemed to have continued to be a settled raiyat notwithstanding his 
having been out of possession more than a year. 

(7) If, in any proceeciing under this Act, it is proved or admitted that 
a person holds any land as a raiyat, it shall, as between him and the land- 
lord under whom he holds the land, be presumed for the purposes of this 
section, until the contrary is proved or admitted, that he has for twelve 
years continuously held that land or some pan of it as a raiyat. 


21. (1) Every person who is settled raiyat of a village within the 


Settled raiyats to have 
oeoupancy-rigbts- 


meaniug of the last foregoing sectioirshall have a 
right of occupancy in. all land for the time being 
held by him as a raiyat in that village. 


(2) Every person who, being a settled raiyat of a village within the 
meaning of the last foregoing section, held land as a raiyat in that village 
at any time between the second day of March, 1883, and the commencement 
of this Act, shall be deemed to have acquired a right of occupancy in 
that land under the law then in force; but nothing in this sub-section 
shall affect any decree or order passed by a Court before the commencement 
of this Act. 


22. (1) When the immediate landlord of an occupancy-holding is a 
Eftect of acquisition of proprietor or permanent tenure-holder, and the 

occupancy-right by land- entire interests of the landlord and the raiyat in 
the holding become united in the same person by 
transfer, succession or otherwise, the occupancy-right shall cease to exist ; 
but nothing in this sub-section shall prejudicially affect the rights of any 
third person. 

(2) If the occupancy-right in land is transferred to a person jointly it - 
terested in the land as proprietor* or permanent tenure-holder, it shall cease 
to exist ; but nothing in this sub-section shall prejudicially affect the riglits 
of any third person. 

(3) A person holding land as an ijaraddr or farmer of rents shall not, 
while so holding, acquire a right of occupancy in any land comprised in 
his ijafd or farm. 

Eorflanation . — A person having a right of occupancy in land does 
not lose it by subsequently becoming jointly interested in the land as pio- 
prietor or permanent tenure-holder, or by subsequently holding the land 
in ijaia or farm. 

Incidents of occupancy -riyht. 

23. When a raiyat has a right of occupancy in respect of any land, he 

may use the land in any rnaniier which does not 
o£^use^of\and! itiatenally impair the value of the lah*d or render it 

unfit for the purposes of the tenancy; but shall not 
be entitled to cut down trees in contravention of any local custom. 

Obligation of raiyat to 24. An occupaiicy-rai} at shall poy unt fui hia 
pay rent. ^ holding at faiV and equitable rates. 
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I^rotection from evic- 25. An occupancy-raiyat shall not be ejected by 
tion except on epccified his landlord from his holding, except in execution 
grounds. ^ decree for ejectment passed on the ground — 

(a) that he has used the land comprised in his holding in a manner 
which renders it unfit for the purposes of the tenancy, or 

(b) that he has broken a condition consistent with the provisions of 
this Act, and on breach of which hfe is, under the terms of a contract between 
himself and his landlord, liable to be ejected. 

2G. If a raiyat dies intestate in respect of a’right of occupancy, it^shall, 
subject to any cu-stom to the contrary, descend in 
righroVdeTth! occupancy Same manner as other immoveable property : 

provided that, in any case in which under the law 
of inheritance to which *the raiyat is subject his other property goes to the 
Crown, his right of occupancy shall be extinguished. 

Enhancement of rent 

27. The rent for the time being payable by an 
occupancy-raiyat shall be presumed to be fair and 
equitable until the contrary is proved. 

28. Where an occupancy-raiyat pays his rent in 
money, his rent shall not be enhanced except as 
provided by this Act. 

• 29. The money-rent of an occnpancy-rai 3 ^at may 
be enhanced by contract, subject to the following 
conditions : — 

(a) the contract must be in writing and registered ; 

(5) the rent must not be enhanced so as to exceed by more than two 
annas in the rupee •the rent previously payable by the raiyat ; 

(c) the reut fixed by the contract shall not be liable to enhancement 
during a term of fifteen years from the date of the contract : 

Provided as follows — 

(i) Nothing in clause (a) shall prevent a landlord from recovering rent 
at the rate at which it has been actually paid for a continuous period of not 
less than three years immediately preceding the period for which the rent 
is claimed. 

(ii) Nothing in clause (6) shall apply to a contract by which a raiyat 
binds himself to pay an enhanced rent in consideration of an improvement 
which has been or is to be effected in respect of the holding by, or at the 
expense of, his landlord, and to the benefit of which the raiyat is not other- 
wise entitled ; but an enhanced rent fixed by such a contract shall be pay- 
able only when the improvement has been effected, and, except when the 
raiyat is chargeable with default in respect of the improvement, only so long 
as the improvement exists and substantially produces it§ estimated effect in 
respect of th^ holding. 

(ui) When a raiyat has held his land at a specially low rate of rent in 
consideration of cultivating a particular crop for the convenience of the 
landlord, nothing in clause (6) shall prevent the raiyat from agreeing, in 
consideration of bis being released from the obligation of cultivating that 
crop, to pay suob rent as he may deem fair and equitable. 


Presumption as to fair 
and €(juitable rent. 


Restriction on enhance' 
ment of money-rents. 


Enliancemant of rent by 
contract. 
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30. The landlord of ^holding held at a money-rent by an occupancy* 
^ , . * . , raiyat may, subject to the provisions of this Act, 

guit ^ institute a suit to enhance the rent on one or mor® 

of the following grounds, (namely) : — 

(a) that the rate of rent paid by the raiyat is below the prevailing 
rate paid by oc2iipancy-raiyats for land of a similar description and with 
similar advantages in the same village, and that there is no sufficient reasoa 
for his holding at so low a rate ; 

(b) that there has been a rise ip the average local prices of staple food- 
crops during the currency of the present rent ; 

(c) that the productive powers of the land held by the raiyat have been 
increased by an improvement effi‘cted by, or at the expense of, the landlord 
during the currency of the present rent ; 

(d) that the productive powers of the land held by the raiyat have 
been increased by fluvial action. 

Explanation . — “ Fluvial action” includes a change in the course of a 
river rendering irrigation from the river practicable when it was not previ- 
ously practicable. 

Rules as to enhancement 31- Where an enhancement is claimed on the 
ou giound of prevailing ground that the rate of rent paid is below the pre- 
vailing rate — 

(a) in determining what is the prevailing rate the Court shall have 
regal d to the rates generally paid during a period of not less than three 
years befoie the institution of the suit, and shall not decree an enhancement! 
unless there is a substantial difference between the rate paid by the raiyat! 
and the prevailing rate found by the Court; 

(h) if iu the opinion of the Court the prevailing rate of rent cannot be 
satisfactorily ascertained without a local inquiry, the Court may direct that! 
a local inquiry be held under Chapter XXV of the Code of Civil Procedure^ 
by such Revenue-officer as the Local Government may authorise in that 
behalf by rules made under section 392 of the said Code ; 

(c) in determining under this section the rat^ of rent payable by a 
raiyat his caste shall not be taken into consideration, unless it is proved 
that by local custom caste is taken into account in determining the rate ; 
and whenever it is found that by local custom and description of raiyats 
hold land at Favourable rates pf rent, the rate shall be determined in accord- 
ance with that custom ; 

(d) in ascertaining the prevailing rate of rent the amount of any en- 
hancement authorized on account of a landlord's improvement shall not be 
taken into consideration. 

Rules as to enhancement 32. Where an enhancement is claimed on the 
on ground of^rise in prices, ground of a rise in prices — 

(a) the Court ^shall compare the average prices during the decennial 
period immediately* preceding the institution of the suit with the average 
prices during such other decennial period as it may appear equitable and 
practicable to take for comparison ; 

(ft) the enhanced rent shall bear to the previous rent the same propor- 
tion as the average prices during the last decennial period bear to the aver- 
age prices during the previous decennial period taken for purposes of 
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comparison ; provided tbafc, in calculating thi.s prQf)ortion, the aver^ige prices 
diiiiiig the later period shall be reduced by one- third of ’their excess over 
tlie average prices during the earlier period ; 

(c) if in the opinif)n of the Court it -is not practicable to take the 
decennial periods prescribed in‘ clause (a), the Court may, in its discretion, 
substitute any shorter perioils therefor. 


ongronmfo’T laulitord^rm- (0 Where an enhancement is claimed on 

provenient. the ground of a landlord’.s improvement — 

(it) the Court shall not grant an erthancement unless the improvement 
has been registered in accordance with this Act ; 

(&) in determining the amount of enhancement the Court shall have 
regard to — 

(i) the inerra'^e in the productive powers of the land caused or likely 
to be caused by ilie improvement, 

(ii) the cost of rhe iinmovement, 

(in) tbo (M>st of tlie cultivation required for utilizing the improvement, and 

(iv) the existing rent and the ability of the land to bear a higher rent. 

(2j A decree under this section shall, on the application of the tenant 
or Ins snoeessor in interest, be subject to re>consideration in the event of the 
impruveim nt not piodncing or ceasing to produce the estimated effect. 


Riilo? as to ciihaTicoinent 
on iuouiid of iinuea'^e in 
jiroducdive powers due to 
fluvial action. 


34. Where an enhancement is claimed on the 
ground of nn increase in productive powers due to 
liiivial action — 


(al the Court shall not take into account any increase which is merely 
temporary or cnsual ; 

(6) the Court may enhance the rent to such an amount as it may 
deem fair and equitable, but not so as to give the landlord more than one- 
half of the value of the net increase in the produce of the land. 

35. Notwithstanding anything in the foregoing sections, the Court 
shall not in any case decree any enhancement which 
is under the circumstances of the case unfaii or 
inequitable. 

passing a decree for enhancement considers that the 
immediate enforcement of the decree in its full 
extent, will be attended with hardvship to the raiyat, 
it may direct that the enhancement shall be gradual ; 
that is to say, that the rent shall increase yearly by degrees for any number 
of yeais not exceeding five until the limit of the enhancement decreed has 
been reached. 


Enlijincoment l>y suit to 
be frtiv and equitable. 

36. If the Court 

Tower to order progres- 
sive enhaucemeut. 


37. (1) A suit instituted for the enhancement of the rent of a hold- 

Limitation of right to Oil I he ground that the rate of rent paid is 

bring sueressive enhance- below the prevailing rate, or on the ground of a rise 
fnent-Biuts. * jn prices, shall not be entertained if within the 

fifteen years next preceding its institution the rent of the holding has been 
enhanced by a contract made after the second day of March, 1883, or if 
within the said period of fifteen years the rent has been commuted under 
section 40, or a decree has been passed under this Act or any enactment 
repealed by this Act enhancing the rent on either of the grounds aforesaid 
or on any ground corresponding thereto or dismissing the suit on the 
merits, 
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(2) Nothin" in this Sf'otion shall afTv^ct the provisions of section 373 
of the Code of Ci\'il Procedure. . 


lleduction of rent. 


Dt'clnction of rent. 


3S. (1) An occupancy-raiyat holding a^ a money-rent may institute a 

suit for the leiluction of his rent on the following 
grounds, and, except as hereinafter provided in the 
case of a diminution of the area of the holding, not otherwise, (namely) : — 
((f) on the ground that the .soil of the holding has without the fault of the 
riiVMt become permanently deteriorated by a deposit of sand or other 
specific cause, sudden or gradual, or 


(A) on the ground that there has been a fall, not due to a temporary 
cun«e, in the average local prices of ‘staple food-crops during the currency 
of the present rent. 

(2) In any suit instituted under this s-^ction, the Court may direct 
such i eduction of the rent as it thinks fair and ecputable. 

Price-lists. 


31*. (1) The Collector of every district shall prepare, montlily, or at 

shorter intervals, periodical lists of the market- 
prices of the staple food-crops grown in such local 
areas as the Local Government may from time to 
time direct, and shall submit them to the Board of Revenue for approval or 


Price-lists of staple food 
crops. 


revision. 


(2) The Collector may, if so directed by the Local Government, prepare 
for any local area like price-lists relating to such past timi*s as the Local 
^Tuvernment thinks fit, and shall submit the lists so prepared to the Board of 
Revenue for approval or revision. 

(3) The Collector shall, one month before submitting a price-list to the 
B‘»Hr(i of Revenue under this section, publish it in the prescribed manner 
u'irhiu the local area to which it relates, and if any landlord or tenant of 
land within the local area, within the said period of one month, presents to 
him in writing any objection to the list, he shall submit the same lo the 
Board of Revenue with the lists. 

• 

(4) The price-lists shall, when approved or revised by the Board of 
Revenue, be published in the official Gazette ; and any manifest error in 
any such list discovered after its publication may be corrected by the Collector 
with the sanction of the Board of Revenue. 

(5) The Local Government shall cause to be complied from the periodical 
lists prepared under this section lists of the average prices prevailing 
throughout each year, and shall cause'them to be published annually in the* 
official Gazette. 


(6) In any proceedings under this chapter for an enhancement or re- 
duction of rent on the ground of a rise or fall in prices, the Court shall 
ir fcr to the lists published under this section, and shall presu me that the 
prices shown in the lists prepared for any year subsequeHit to the passing 
of this Act are correct, unless and until it is proved that they are 
incorrect. 


(7) The Local Government, subject to the control of the Governor 
General in Council, shall make rules for determining what are to be deemed 
staple food-crops in any local area and for the guidance of officers preparing 
price-Jists under this section. 
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Commutation. 


40. (1^ Where an occupancy-raiyat pays for a holding rent in kind, or 
on the estimated value»of a portion . of the crop, or 
payabirilrkuTd. ” ^ates Varying with the crop, or partly in one of 

those ways and partly in another, either the raiyat 
or his landlord may apply to have the rent commuted to a money-rent. 

(2) The application may be made to the Collector or Sub-divisional 
Officer, or to an officer making a settlement of rents under Chapter X, or to 
any other officer specially authorized in this behalf by the Local Government, 

(3) On the receipt of the application the officer may determine the 
sum to be paid as money-rent, and may.order that the raiyat shall, iu lieu of 
paying his rent in kind, or otherwise as aforesaid, pay the sum so determined. 


(4) In making the determination the officer shall have regard to — 

(a) the average money-rent payable by occupancy-raiyats for land of 
a similar description and with similar advantages in the vicinity ; 


(b) the average value of the rent actually received by the landlord 
during th*e preceding ten years or during any shorter period for which evi- 
dence may be available ; and 

( c) the charges incurred by the landlord in respect of irrigation under 
the system of the rent in kind, and the arrangements made on commutation 
for continuing those charges. 

(5) The order shall be in writing, shall state the grounds on which it 
is made, and the titne from which it is to take effect, and shall be subject to 
appeal iu like manner as if id were an order made in an ordinary revenue 
proceeding. 

(GJ If the application is opposed, the officer shall consider whether 
under all the circumstances of the case it is reasonable to grant it, and shall 
grant or refuse ib accordingly. If he refuses it, he shall record in writing 
the reasons for the refusal. 


CHAPTER VI. 


N ON-OCCUrANCY-RAI YATS. 


41. This chapter shall apply to raiyats not having a right of occu- 
pancy, who arfe in this Act referred to as non-occu- 
pancy-raiyats, 

42. When a non-occupancy-raiyat is admitted to the occupation of 
land, he shall become liable to pay such rent as may 
be agreed on between himself and his landlord at 
the time of his admission. 


Application of chapter. 


Initial rent of non-occu 
pancy raiyat. 


43. The rent of a non-occupancy-raiyat shall 
not be enhanced except by registered agreement 
or by agreement under section 46 : 

Provided that nothing in this section shall prevent a landlord from 
recovering rent at the rate at which it has been actually paid for a conti- 
nuous period of not less than three years immediately preceding the period 
for which the rent is claimed. 


Conditions of enhance- 
tnent of rent. 
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Grounds on which non- 44. A non-occupancy-raiyat shall, subject to the 
occiipancy-raiyat may be provisions of this Act, be liable to ejectment on ono^ 
ejected. i^Q^e of the following grounds, and not otherwise, 

(namely) : — 

(a) on the ground that he has failed to pay an arrear of rent ; 

(b) on the ground that he has used the land in a manner which renders 
it unfit for the purposes of the tenancy, or that he has broken a c* nditioii 
consistent with this Act and on breach of which he is, under the terms of a 
contract between himself and his landlord, liable to be ejected ; 

(c) where he has been admitted to occupation of the l^nd under a 
registered lease, on the ground that the term of the lease has expired ; 

(cZ) on the ground that he has refused to agree to pay a fair and equit- 
able rent determined under section 46, or that the term for which he is 
entitled to hold at such a rent has expired. 

45. A suit for ejectment on the ground of the expiration of the term 

ConlitioTis of ejectment lease shall iiot be instituted against a non-occu- 

on ground of expiration pancy-raiyat unless notice to quit has been served 
of IcAsc. Qjj fhe raiyat not less, t^n six months before the 

expiration of the term, and shall not be instituted after * six mouths from 
the expiration of the term. • 

46. (IJ A suit lor ejectment on the ground of refusal to agree to an 
Conditions of ejectment enhancement of rent shall not be instituted against 

on ground of refusal to a non-occut>ancy"-raiyat unless the landlord has ten- 
agree to enhancement. dered to the raiyat an agreement to pay the en- 

haDCod rent, and the raiy^at has within three months before the institution 
of the suit refused to execute the agreement. 

(2) A landlord desiring to tender an agreement to a raiyat under this 
section may file it io the office of such Court or officer as the Local Govern- 
ment appoints in this behalf for service on the raiyat. The Court or 
officer snail forthwith cause it to be served on the raiyat in the prescribed 
manner, and when it has been so served it shall for the purposes of this 
section be deemed to have bften tendered. 

(3) If a raiyat on whom an agreement has been served under sub-sec tion 
(2) executes it, and within one month from the efate of service files it in 
the office from wffiich it issued, it shall take effect from the commencement 
of the agricultural year next following. 

(4) When an ageement has been executed and filed by a raiyat under 
snb-section (3), the Court or officer in whose office it is so filed shall forthwith 
cause a notice of its being so executed and filed to be served on the landlord 
in the prescribed manner. 

(5) If the raiyat does not excute the agreement and file it under sub- 
section 1^3), he shall be deemed for the purposes of this section to have refused 
to execute it. 

(6) If a raiyat refuses to execute an agreement tendered to him under 
this section, and the landlord thereupon institutes a suiifc to eject him, the 
Court shall determine what rent is fair and equitable for the holding. 

(7J If the raiyat agrees to pay the rent so determined, he shall be en- 
titled to remain in occupation of his holding at that rent for a term of five 
years from the date of the agreement, but on the expiration of that term shall 
be liable to ejectment under the conditions mentioned in the last foregoing 
section; unless he has acquired a right of occupancy. 
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(8) If the raiyat does not agree to pay the rent so determined, the Court 
shall pass a decree for ejectment. 

In determining what rent is f lir and equitable, the Court shall have 
regard to the rent generally paid by raiyats for land of a similar description 
and with like advantages in the same village. 

(10) A decree for ejectment parsed under this section shall take effect 
from the end of the agricultural year in which it is pa-sed. 

47. Where a raiyat has been in occupation of land and a lease is execu- 
f ■ f j view to a continuance of his occupation, 

ted'tcrocciipaUon,” deemed to be, admitted to occupation 

by that lea^ie for the purposes of this chapter, not- 
withstanding that the lease may purport to admit him. to occupation. 


CHAPTER YIL 


.Undeu-ratvats. 


48. The. landlord of an under-rawat holding at a money-rent shall not 
be entitled to r(‘cover rent exceeding tlie rent which 
he himself pays by more than tlic following percent- 
age of the sanu', (namely) : — 

(a) when the rent payable* by the under-raivat is payable under a 
registered lease or agreement — fifty per cent. ; and 


Limit of rent recover 
able from under-raiyats. 


(6) in any other case — twenty-five per cent. 

Restriction ‘on ejeement 40. An under-raiyat shall not be liable to be 
of uiulcr-raiyatd. cjeeted by his landlord, except — 

(a) on the expiration of the term of a-written ]ea^e ; 

(h) when holding otherwise than under a written lease, at the end of the 
agricultural year next following tl.e year in which a notit*e to quit is served 
upon him by his landlord. 


CHAPTER VI 11. 

♦ General Provisions as to Rent. 

Rules and presumptions as to amount of rent, 

50. (1) Where a tenure-holder or raiyat and his predecessors in interest 
^ ^ have held at a rent or rate of rent which has not 

as^o fixity^of been changed from the time of the Permanent Settle- 

ment, the rent or rate of rent sliall not be liable to 
be increased except on the ground of an alteration in the area of the tenure 
or holding. 

(2) If it is proved in any suit or other proceeding under this Act that 
either a tenure-holder or ra yut and his predecessors in interest have held at 
a rent or rate of rent which has not been changed during the years imme- 
diately before the institution of the suit or proceeding, it small be premmed, 
until the contrary is shown, that they have held at that reut or rate of rent 
from the time of the Permanent Sett ement : 
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Provided that if it is required by or under any enactment that in any 
local area tenancies, or any classes of tenancies, at fixed rents or rates of rent, 
shall be registered as such on, or before, a date specified by or under the en- 
actment, the foregoing presumption shall not after that date apply to any 
tenancy or, as the case may be, to any tenancy of that class in that local 
area unless the tenancy has been so registered. 

(3) The operation of this section, so far as it relates to land held by a 
raiyat, sliull not be aifected by the fa<‘l of tlu' land Jiaving lieen separated 
from other land which formed with it a single holding, or amalgamated wn'th 
father land into one holding. 

(4) Nothing in this section shall an]»ly to a i enure held for a term of 
years or determinable at the will of the landlord. 

51. If a question ari.'^e- as to the amount of a tenant's rent or the con- 
Prepiimption as to ditions under which h(^ holds in any agricultural 
amonut of rent and con- year, he shall be j)resumod, until th(‘ contrary is 
ditinris of holding. shown, to hold at the same rent and under the same 

eonditious as in the last preceding agricultural year. 


Alieratio)} of nut on area. 


Aircration of rent in lo- 
spc“t of alteralion in area 




(1) Every tenant shall — 


(a) he liable to pay additional rent for all land proved ))y measurement 
io be in exce^s of the area for which rent has been previously paid by Iiirn^ 
uidess it is ])roved that the cxce.'^s is due to the additioiFto th(^ temure or liold- 
iiig of laud which having previously belongcdTo tlje tenure or Ijoiding was lo.st 
by diluvion or otherwise without any j*ed notion of the rent being made ; 
and 


(A) be entitled to a reduction of rent in respect of any deficiency proved 
by measurement to exist in the area of his tenure or bolding as com])ared 
with the area for which rent has been previously paid by him, unless it. is 
proved that the deficiency is duo to the loss of land which was added to the 
area of the temire or holding by alluvion or otherwise, and that an addition 
has not been made to the rent in re.spect of the addition to the area. ‘ 

(2) In determining the area for which rent has* been previously paid, 
the Court shall, if so required by any party to the suit, have regard to — 

(а) the origin and conditions of the tenancy, for instance, whether the 
rent was a consolidated renc for the entire tenure or holding; 

(б) whether the tenant has been allowed to hold additional land in 
consideration of an addition to his total rent or otherwise with the know- 
ledge and consent of the landlord ; 

(e) the length of time during which the. tenancy has lasted without 
dispute as to rent or area ; and 

'(d) the length of the measure used or in local use at the time of the 
origin of the tenancy as compared with that used or in local use at the time 

of the institution of the suit. 

• 

(3) In determining the amount to be added to the rent, the Court 
shall have regard to the rates payable by tenants of the same class for lands 
of a similar description and with similar advantages in the vicinity, and, in 
the case of a tenure-holder, to the profits to which he is entitled in respect 
of the rent of his tenure, and shall not in any case fix any rent which under 
the circumstances of the case is unfair or inequitable, 

131 
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(4») The amount abated from the rent shall bear the same proportion 
tcf the rent previously payable as the diminution of the total yearly value of 
the tenure or holding bears to the previous total yearly value thereof, or, in 
default cf satisfactory proof of the yearly value of the land lost, shall bear 
to the rent previously payable the same proportion as the diminution of 
area bears to the previous area of the tenure or holding. 

Payment of rent 

53. Subject to agreement or established usage, a money-rent payable 
by a tenant shall be paid in •four equal instalments 
falling due on the last day of each quarter of the 
agricultural year. 

54. (1) Every tenant shall pay each instalment 
of rent before sunset of the day on which it falls due. 

(2) The payment shall, except in cases where a tenant is allowed un- 
der this Act to deposit his rent, bn made at the landlord’s village-office, or 
at such other convenient place as may be appointed in that behalf by the 
landlord : 

Provided that the Local Government may from time to time make 
rules, either generally or for any specified local area, authorizing a tenant 
to pay his rent by postal money-order. 

(3) Any instalment or part of an instalment of-rent not duly paid at 
or before the time when it falls due shall be deemed an arrear. 

55. (1) When a tenant makes a payment on account of rent^ he may 

. e declare the year or the year and instalment to 

° wishes the payment to be credited, and 

the payment shall be credited accordingly. 

('2) If he does not make any such declaration, the payment may be 
credited to the account of such year and instalment as the landlord thinks fit. 

Receipts and accounts. 

56. (1) Every tenant who makes a payment on account of rent to his 
Tenant making payment landlord shall be entitled to obtain forthwith from 

to his landlord entitled to the landlord a written receipt for the amount paid 
a receipt. by bim, signed by the landlord. 

(2) The landlord shall prepare and retain a counterfoil of the receipt. 

(3) The receipt and counterfoil shall specify such of the several par- 
ticulars shown in the form of receipt given in Schedule II to this Act as 
can be specified by the landlord at the time of payment; 

Provided that the Local Government may, from time to time, prescribe 
or sanction a modified form either generally or for any particular local area 
or class of cases. 

(4) If a receipt does not contain substantially the particulars required 
by this section, it shall be presumed, until the contrary is shown, to be an 
acquittance in full of all demands for rent up to the date on which the re- 
ceipt was given. 

57. (1) Where a landl(»rd admits that all rent payable by a tenant to 

Tenant entitled to full 1'^® the agricultural year has been paid, the 

discharge or statement of tenant shall be entitled to receive from the landlord, 
account at close of year. of charge, within three months after the end of 

the year, a receipt in full discharge of all rent falling due to the end of the 
year, signed by the landlord. 


Instalments of rent. 


Time and place for pay- 
ment of rent. 
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(2J Where the landlord does not so admit, the tenant shall be entitledv 
on paying a fee of* four aunas, to receive within three months after the . 
of the year a statement of account specifying the several particulars shown 
in the form of account given in Schedule II to this Act, or in such other 
form as may from time to time be prescribed by the Local Government) 
either generally or for any particular local area or class of cases. 

(8) The landlord shall prepare and retain a copy of the statement con- 
taining similar particulars. 

58. (1) If a landlord without reasonable cause refuses or neglects ta 
Penalties and fine for deliver to a tenant a receipt containing the particu- 

wiihholdinj receipts and lars prescribed by section 56 for any rent paid by 
statements of laccount and the tenant, the tenant may, within three months 
ailing to ccpcountei parts. pay merit, institute a suit to recover 

from him such penalty, not exceeding double the amount or value of that 
rent, as the Court thinks lit. 

(2) If a landlord without reasonale cause refuses or neglects to deliver 
to a tenant demanding the same either the receipt in full discharge or, 
if the tenant is not entitled to such a receipt, the statement of account for 
any year prescribed in section 57, the tenant ma}^, within the next ensuing 
ngriculturfil year, instH,nte a suit to recover from him such penalty as the 
Court thinks fit, not exceeding double the aggregate amount or value of all 
rent paid bv. the tenant to the landlord during the year for which the re- 
ceipt or account should have been delivered. ^ 

fo) If a landlord without reasonable cause fails to prepare and retain a 
eoiinli'rfoil or copy of a receifit or si'atement as required by cither of the said 
sections, he shall be punislied with fine which may extend to fifty rupees. 

59. (1) The Local Government shall cause to ho prepared and kept for 
Local Gevernment to sale lo landlords at all •siib-di visional offices forms 

prepare forms of leceipt of receipts with counterfoils and of statements of 
liijci account. accouiit suitable for use under the foregoing sections. 

(2) The forms may he sold in liooks with the leaves consecutively 
numbered or others ise as the Local Government thinks fit. 

60. Where rent is duo to the proprietor, manager or mortg^ijgee of an 
Effect of receipt by re- estate, tlic receipt' of the person registered under fJhe 

glstered proprietor, man- Land Registration Act, 1876, as proprietor, manager 
ager or mortgagee. qj. mortgagee of that estate, or of his agent authorized 

in that behalf, shall be a sufficient discharge for the rent ; and the person 
lial)le for the rent shall not be entitled to plead in defence to a claim by the 
person so registered that the rent is due to any third person. 

But nothing in this section shall affect any remedy which any such 
third person may have gainst the registered proprietor, manager or 
nrjrtgiigee. 

Deposit of rent. 

reutTn'cmut. (1) In any of the following cases, namely : — 

(a) when a tenant tenders money m account of rent and the landlord 
refuses to receive it or refuses to grant a receipt for it ; 

(b) when a tenant bound to pay money on account of rent has reason' 
to believe, owing to a tender having been refused or a receipt withheld on a 
previous occasion, that the person to whom his rent is payable will not be 
williu^^ to receive it and to grant him a receipt for it ; 
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(c) when tUe rent la payable to eo-aharers jointly, and the tenant is 
unable to obtain the joint receipt of the co-sharers for the money, and no 
pci son has been empowered to receive the rent on their behalf j or 

(d) when the tenant entertains a bomi fide doubt as to who is entitled 
to receive the rent, 

the tenant may present to the Court having jurisdiction to entertain a 
suit for the rent of his tenure or holding an application in writing for per- 
mission to deposit in the Court the full amount of the money then due. 

(2) The application shall contain a statement of the grounds on which 
it is made ; shall state — 

in cases (a) and (b), the name of the person to whose credit the deposit 
is to be entered, 

in case (c), the names of the sharers to whom the rent is due, or of so 
many of tliem as the tenant may be able to specify, and 

in case (J), tiie names of the person to whom the rent was last paid and 
of the peK'^on or peiaons now claiming if ; 

shall be sigiu'd and verified, in the manner prescribed in section 52 of 
the Code of Civil Procedure, by the tenant, or, where he is not personally 
cognizant of the facts of the case, by some person so cognizant ; and shall be 
accompanied by a fe<’ of such amount as the Local Government, from time 
to time, by rule, directs. 

(i^. If It appears to the Court to which an application is made 

liecfipt by undt-r the last foregoing section that the applicant 

Comt ior out doposifed is (uititled under that section to deposit the rent, it. 
to be ji \ali(l.ac(]uittanco. shall recei\e the rent and give a receipt for it under 
the seal of the Court. 

(2) A receipt given uilder this section shall operate as an acquittance 
for the amount of tln-^ rent payable by the tenant and deposited as aforesaid 
in the .same manner and to the same extent as if that amount of rent had 
been received — 

in case.s (a) and (b) of the last foregoing sectiim, by the person specified 
in the a^lication as the person .to whose credit the deposit was to be 
eniered ; 

in case (c) of tliat section, by the co-sharers to whom the rent is due ? 

and 

in case (d) of that section, by the person entitled to the rent. 

63. (1) The Cvuirt receiving the deposit shall forthwith cause to be 

affixed in a conspicuous place at the Court-house a 
receipt notification of the receipt thereof, containing a 
^ ^ ^ ‘ statement of all material particulars. 

(2) If the amount of the deposit is not paid away under the next) 
following section, within the period of fifteen days next following the date 
on which the notification so affixed, the Court shall forthwith — 

in cases (a) and (/>) of section 61, cause a notice of the receipt of the 
deposit to be served, free of charge, on the person specified in the application 
as the person to whose credit the deposit was to be entered ; 

in case (c) of that section, cause a notice of the receipt of the deposit 
to be posted at the landlord’s village-office or in some conspicuous place in 
the village in which the holding is situate ; and 
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io case (d) of that section, cause a like notice to be served, free of 
charge, on every person who it has reason to believe claims or is entitled to, 
the deposit. 

61?. (1) The Court may pay the amount of the deposit to any person 

appearing to it to be entitled to the same, or 
refund of ^^ay, if it thinks fit, retain the amount pending 
the decision of a Civil Court as to the person so 
enfitled. 

(2) The payment may, if the Local Government so direct, be made by 
pO'itul money-order. 

(3) If no payment is made under this section before the expiration 
of three years from the date on which a deposit is made, the amount 
deposii^od may, in the absence of any order of a Civil Court to the 
contrary, be repaid to the depositor upon his application and on his 
lemming the receipt given by the Court with which the rent was 
deposited. 

(4', No suit or other proceeding shail be instituted against the Secre- 
tary ot State for India in Council, or against any officer of "the Government, 
in respect of anything done by a Court receiving a* deposit under the fore- 
going sections; but nothing in this section shall prevent any person entitled 
to receive the amount of any such deposit from recovering the same from a 
person to whom it has been paid under this section. 

Arrears of rent. 

05. Where a tenant is a permanent tenure-holder, a raivnt holding at 

IJaV.lity to sale for ar- occupancy-raiyat. he shail not be 

111 case wf pcrmariont liable to ejectment for arrears of rent, but his 
i nure, holfiiiig at fixed tenure or holding shall be liable to sale in execution 
rates or oceiipaiicy-hoidmg. ^ decree for the rent thereof, and the rent shall 
be a first charge thereon. 


00. (1) When an arrear of rent remains due from a tenant not beiiig 
a permanent tenure-holder, a raiyat holding at fixed 
arrears occupancy-raiya^, at the end of the 

Bengali year where that year prevails, or at the end 
of the month of Jeyt where the Fasli or Amli year prevails, the landlord 
may, whether he has obtained a decree for the recovery of the arrear or 
not, and whether he is entitled by the terms of an} contract to eject the 
tenant for arrears or not, institute a suit to eject the tenant. 

(2) In a suit for ejectment for an arrear of rent a decree passed in 
favour of the plaintiff shall specify the amount of the arrear and of the 
intere.st (if any) due therecn^and the decree shall not be executed if that 
amouiic and the costs of the suit are paid into Court within fifteen days 
fr >rn the date of the decree, or, when the Court is closed on the fifteenth day, 
on the day upon which the Court re-opens. 

(3) The Court may for special reasons extend the period of fifteen 
days mentioned in this section. 


67. An arrear of rent shall bear simple interest at the rate of twelve 

Interest on arrears. P®*" centum per annum from the expiration of that 

quarter of the agricultural year in which the instal- 
ment falls due to the institution of the suit. 
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68. (1) If, in any suit brought for the recovery of arrears of rent, it 
, ' ^ , , appears to the Court that the defendant has, without 

* Power to award damag^cs i i t i i i . t r j ^ 

on rent withheld without reasonable or probable cause, neglected or refused to 

reasonable cause, or to de- pay the amount of rent due by him, the Court may 
for rent award to the plaintiff, in addition to the araoiiut 

decreed for rent and costs, such damages, not ex- 
ceeding twenty-five per centum on the aihoiiut of rent decreed, as it thinks 
fit: # 

Provided that interest shall nob be decreed when damages are awarded 
under this section. 

(2) If, in any suit brought for the recovery of arrears of rent, it ap- 
pears to the Court that the plaintiff has instituted the suit without reason- 
able or probable cause, the Court may award to the defendant, by way of 
damages, such sum, not exceeding twenty-five per centum on the whole 
amount claimed by the plaintiff, as it thinks fit. 

Pvoduce-rents. 


Onlcr for appraisiig or 
dividing produce. 


69. (1) Where rent is taken by appraisement or 

division of the produce, — 


(a) if either the landlord or the tenant neglects to attend either per- 
sonally or by agent, at the proper time for making the appraisement or 
division, or 


(b) if there is a dispute about the quantity, value or division of the 
produce. 


the Collector may, on the application of either party, and on his deposit- 
ing such sum on account of expenses as the Collector may require, make an 
order appointing such officer as he thinks fit to appraise or divide the 
produce. 


(2) The Collector may, without such an application, make the like 
order in any case where in the opinion of the District or Sub-divisional 
Magistrate the making of the order would be likely to preveut a breach of 
the peace. 


(3) Where a Collector makes an order under this section, he may, by 
order, prohibit the removal of the produce until the appraisement or divi- 
sion has been effected. 


70. (1) When a Collector appoints an officer under the last foregoing 
section, the Collector may, in his discretion, direct 
Proc. durc where officer officer to associate with himself any other 

persons as assessors, and may give him instruc- 
tions regarding the number, qualifications and mode of selection of those 
assessors (if any), and the procedure to be* followed in making the 
appraisement or division ; and the officer shall conform to the instructions 
so given, 

(2) The officer shall, before making an appraisement or division, give 
notice to the landlord and tenant of the time and place at which the ap- 
praisement or division will be made ; but if either the landlord or the 
tenant fails to attend either personally or by agent, he may proceed ex 
parte. 

(3) When the officer has made the appraisement or division, he shall 
submit a report of his proceedings to the Collector. 
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(4) The Collector shall consider the report, and, after giving the parties 
an opportunity of. being heard and making such enquiry (if any) as he riaay, 
think necessary, shall pass such order thereon as the thinks just. 

(5) The Collector, may, if he thinks fit, refer any question in dispute 
between the parties for the decision of a Civil Court, but, subject as aforesaid, 
his order shall be final and shall, no application to a Civil Court by the land- 
lo^'d or the tenant, be enforceable as a decree. 

(6) Where the officer makes an appraisement, the appraisement papers 
shall be filed in the Collector’s office. 

71. (1) Where rent is taken by appraisement of 

to pilslbn of crip!‘“ “ produce, the tenant shall be entitled to the exclu- 
sive possession of the produce. 

(2) Where rent is taken by division of the produce, the tenant shall be 

entitled to the exclusive possession of the whole produce until it is ^divided, 
but shall not be entitled to remove any portion of the produce from the 
threshing-floor at such a time or in such a manner as to prevent the due 
division thereof at the proper rime. ^ 

(3) In either case the tenant shall be entitled to cut and harvest the 
produce in due course of husbandry without any interference on the part 
of the landlord. 

(4) If the tenant removes any portion of the produce at such a time 
or in such a manner as to prevent the due appraisement ‘or division thereof 
at the proper time, the produce shall be deemed to have been as full as the 
fullest crop of thr^ same description appraised in the neighbourhood on similar 
land for that harvest. 


Liahility for rent on change of lantllord or after transfer of tenure or 

holding, 

72. (1) A tenant shall not, when his landlord's 
transferee ^of /ancllord’s interest is transferred, be liable to the transferee for 
interest for rent paid to rent which became due after the transfer and was 

former landlord, without landlord whose interest was so transfer- 

notice of the transfer. ' , , ..u * r ‘ u l r • 

red, unless the transferee has before the payment 
'given notice of the transfer to the tenant. 

(2) Where there is more than one tenant paying rent to the landlord 
whose interest is transferred, a general notice from the transferee to the 
tenants published in the prescribed manner shall be a sufficient notice for 
the purposes of this section. 

73. When an occupancy-raiyat transfers his holding without the 
Liability for rent after consent of the landlord, the transferor ami trans- 
transfer of occupancy- feree shall be jointly and severally liable to the 
holding. landlord for arrears of rent accruing due after the 

transfer, unless and until notice of the transfer is given to the landlord in the 
prescribed manner. 


Illegal cesses^ Sc. 

74. All impositions upon tenants under the denomination of ahwdh^ 
A> iiiptrai mahtuty or other like appellations, in addition to the 

‘ actual rent, shall be illegal, and all stipulations and 
reservations for the payment of such shall be void. 
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75. Every tenant from whom, except under any special enactment for 
• li. being in force, any sum of money or any 

landlord from tenant of portion of the produce of his land IS exacted by his 
sum in excess of the rent landlord in excess of the rent lawfully payable, may, 
jjayable. within six months from the date of the exaction, 

institute a suit to recover from the landlord, in addition to the amount or 
value of what is so exacted, such sum by way of penalty as the Court thinks 
fit, not exceeding two hundred ru])ees ; or when double rhe amount or value 
of what is so exacted exceeds two hundred rupees, not exceeding double that 
amount or value. 

(HIArTER IX. 

MiSCELLANEOrS PllOVISIONS AS TO LANDLORDS AND TeNANTS. 

Impo ovenients. 

7(1? (1) For tlie purposes of this Act, the term improvement”, used 
wdth reference to a raiyat’s liolding, shall mean any 
Dcfimtion of improve- ^yQ^k which tulds to tho value of t]u‘ holding, which 
is suitable to the holding and consist- nt with the 
]nirpose for wdiieh it was let, and which, if not oxc'entod on the liolding, is 
(dther ex(^c\ited directly for its benefit, or is, after ex(‘cntion, made din crJy 
beneficial to it. 

(2) Until the contrary is showm. tli(‘ following shall he presumed to he 
improvements wdtliin the moaning of this section ; — 

(a) the construction of w^ells, tanks, water-channels and otlier w'ork*^ 
for the storage, supply or distribution of water for the pur])oses of agricul- 
ture, or for the use of men and cattle employed in agriculture ; 

(5) the preparation of land for irrigation ; 

(c) the drainage, reclamation from rivers or other \Yators, or portoction 
from Hoods, or from erosion or other damage by water, of land used for agri- 
cultural purposes, or w^aste-land which is culturable ; 

(ci) the reclamation, clearance, enclosure or permanent improvement of 
}and for agricultural purposes ; 

(e) the renewal or re-construction of any of the foregoing w^orks, or 
alterations therein or additions thereto ; and 

ff) the erection of a suitable dwelling-house for the raiyat and his 
family, together with all necessary out-offices. 

(3) But no work executed by the raiyat of a holding shall be deemed to 
be an iiftprovement for the purposes of this Act if it? substantially diminishes 
the value of his landlord's property. 

77. (1) Where, a raiyat holds at fixed rates or has an occupancy-right 
t»* his holding, neither the raiyat nor his landlord 

menta in case of holding Shall, as such, be entitled to prevent the other from 
at fixed rates and occupan- making an improvement in refepfect of the holding, 
oy-holdiiig. except on the ground that he is willing to make 

it himself. 

(2) If both the raiyat and his landlord wish to make the same improve- 
ment, the raiyat shall have the prior right to make it, .unless it affects an- 
other holding or other holding.s under the same landlord. 
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Mo'S” right “o® make .78. If a quesfioB arises between the raiyat and 
improvement, &c, • his landlord— • • 

(a) as to the right to make an improvement, or 

(b) as to whether a particular work ia an improvement, 

the Collector may, on the application of either party, decide the question, 
and his decision shall be final. 


79. (1) A non -occupancy- rai 3 ’at shall be entitled’to construct, maintain 
Right to make improve- repair a well for the irrigation of his holding, 

ments in case of non-oc- with all works incidnntal thereto, and to erect a 
cupancy -holding. suitable dwelling-house for himself and his family, 

with all necessary out-offices; but shall not, except as aforesaid and as next 
hereinafter provided, be entitled to make any other improvement in respect 
of his holding without) his landlord’s permission. 

(2) A non-occupancy -raiyat who would, but for the want of his land- 
lord’s permission, be entitled to make an improvement in respect of his ^ 
holding, may, if he desires that the improvement, he made, deliver, or cause 
to be delivered, to his landlord a request in writing calling upon him to make 
the improvement within a reasonable time; and, if the landlord is unable 
or neglects to compl}^ with that request, may make the improvement 
himself. 


Registration of laudiord’s 
improvements. 


80. (1) A landlord may, by application to such Revenue-officer as the 

Local Government may appoint, register any im- 
provement which he has lawfully made or which has 
been lawfully made at his expense or which ho has 
assisted a tenant in making. 

(2) The application shall be in such form, shall contain such informa- 
tion, and shall be verified in such manner, by local inquiry or otherwise, as 
the Local Government from time to time by rule directs. 

(3) The officer receiving the application may reject it if it has not been 
made within twelve months — 


(a) in the case of improvements made before the commencement of this 

Act — ^from the commencement of this Act ; ^ 

(b) in the case of improvements made after the commencement of this 
Act — from the date of the completion of the work. 

81, (1) If any landlord or tenant of a holding desires that evidence 

Application to record relating to any improvement made in resfiect thereof 
evidence as to improve- be recorded, ne may apf)ly to a Revenue-officer, who 
shall thereupon, at a time and place of which notice 
shall be given to the parties, record the evidence, unless he considers that 
there are no reasonable grounds for making the application, or it is made 
to appear that the subject-matter thereof is under inquiry in a Civil Court. 

(2) When any matter has been recorded under this section, th^ record 
thereof shall be admissible in evidence in every subsequent proceedings 
between the landlord and tenant or any persons claiming under them. 


82. (1) Every raiyat who is ejected from his holding sh»\l be ei titled 

to compensation for improvements which have been 
ya t-sTrapi^emeiit^* respect thereof in accordance with this Act 

by him, or by bis predecessor in interest, and 4or 
which compensation has not already been paid. 

13:? 
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. (2) Whenever a Court makes a decree or order for the ejectment 
ot a raijiat, it shall determine the amount of compensjition (if any) due 
under this section to the raiyat for improvements, and shall make the 
decree or order of ejectment conditional on the payment of that amount 
to the raiyat. 

(3) No comnensation under this section for an improvement shall be 
claimable where the raiyat has made the improvement in pursuance of a 
contract or under a lease binding him, in consideration of some substantial 
advantage to be obtained by him, to make the improvement without com- 
pensation, an he has obtained that advantage. 

(4) Improvements made by a raiyat between the 2nd day of March, 1883, 
and the commencement of this Act shall be deemed to have been made 
in accordance Avith this Act. 


(5) The Local Government may, from time to time, by notification in the 
^official Gazette, make rules requiring the Court to associate with itself, for 
the purpose of estimating the compensation to be awarded under this 
section for an improvement, such number of assessors as Local Government 
thinks fit, and determining the qualifications of those assessors and the 


mode of selecting them. 

Principle on which com- 
peusatiou is to be estimated. 


83. (1) In estimating the compensation to be 
awarded under the last foregoing section for an 
improvement, regard shall be had — 


(a) to ^he amount by which the value, or the produce, of the holding, 

or the value of that produce, is increased by the improvement ; ’ 

(b) to the condition of the improvement, and the probable duration of 
its eflfects ; 

{c) to the labour and capital required for the making of such an im- 
provement ; 

{d) to any reduction or remission of rent or any other advantage given 
by the landlord to the raivat in consideration of the improvement ; and 

(e) in the case of a reclamation or of the conversion of unirrigated into 
irrigated land, to the length of time during which the raiyat has had the 
benefit of the improvement at an unenhanced rent. 

(2) When the amount of the compensation has been assessed, the Court 
may, if the landlord and laivat agree, direct that, instead of being paid 
wholly in money, it shall be made wholly or partly in some other w^ay.^ 


Acquisition of land for building and other purposes. 

84. A Civil Court may, on the application of the landlord of a holding, 
Acquisition of land for ^ being satisfied that he is desirous of 

building and other pur- acquiring the holding or part thereof for some reason- 
^ able and sufficient purpose having relation tP the 

good of the holding or of the estate in which it is comprised, including the 
»seof Aground as building ground, or for any religious, educational 
cbaritiJi^e purpose, 

and on being satisfied on the certificate of the Collector that the purpose 
is reasonable and sufficient, 

authorise the acquisition thereof by the landlord upon such conditions 
as the Court may think fit, and require the tenant to sell his interest in the 
whole or such part of the holding to the landlord upon such terms as may 
1)6 approved by the Court, including full compensation to the tenant. 



188 d.] 

* 


THE BENGAL TENANCY ACT. 


Sub4etting. 

85. (1) If a rafj^at sub-lets otherwise than by a ’ 

registered instrument, the sub-lease shall not be 
valid against his landlord unless made with the land- 
lord’s consent. 

(2) A sub-lease by a raiyat shall not be admitted to registration if it 
purports to create a term exceeding nine years. 

(S) Where a raiyat has, without the consent of his landlord, granted 
a sub-lease by an instrument registered before the commencement of this 
Act, the sub-lease shall not be valid for more than nine years from the 
commencement of this Act. 


Surrender and abandonment 

86. (1) A raiyat not bound by a lease or other agreement for a fixed 

period may, at the end of any agricultural year,, 
surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat shall be liable ta 
indemnify the landlord against any loss of the re^lt of the holding for the 
agricultural year next following the date of the surrender, unless he gives 
to his landlord, at least three months before he surrenders, notice of his* 
intention to surrender. 

(5) When a raiyat has surrendered his holding, the Court shall in the^ 
following cases for the purposes of sub-section (2) presume, until the* 
contrary is shown, that such notice was so given, namely : — 

(а) if the raiyat takes a new holding in the same village from the same 
landlord during the agricultural year next following the surrender ; 

(6) if the raiyat ceases, at least three months before the end of the 
agricultural year at the end of which the surrender is made, to reside in the 
village in which the surrendered holding is situate^ 

(4) The raiyat may, if he thinks fit, cause the notice to be served 
through the Civil Court .within the jurisdiction of which the holding or 
any portion of it is situate. 

(5) When a raiyat has surrendered his holding, the landlord may enter 

on the holding and either let it to another tenant or take it into cultivation^ 
himself. ^ 

(б) When a holding is mibject to an incumbrance secured by a regis- 
tered instrument, the .surrender of the holding shall not be valid unless it 
is made with the consent of the landlord and the incumbrancer. 

(7) Save as provided in the last foregoing sub-section, nothing in* 
this section shall affect any arrangement by which a raiyat and his 
landlord may arrange for a surrender of the wholo or a part of th^ 
holding. 

87. (1) If a raiyat voluntarily abandons bis residence without notice 

Abandonment landlord and without arranging for payment 

• of his rent as it falls due, and ceases to cultivate his 

holding either by himself or by some other person, the landlord may, at any 
time after the expiration of the agricultural year in which the raiyat so 
abandons and ceases to cultivate, enter on tbe holding and let it to another 
tenant or take it iuio cultivation himself, 
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(2) Before a landlord enters under this section, he shall file a notice 
» iir the prescribed form in the Oollector's office stating that he has treated 

the holding as abandoned and is about to enter on it accordingly ; and 
the Collector shall cause a notice to be published in such manner as the 
Local Government, by rule, directs. 

(3) When a landlord enters under this section, the raiyat shall be 
entitled to institute a suit for recovery of possession of the land at any time 
not later than the expiration of two years, or, in the case of a non-occu- 
pancy-raiya^ six months, from the date of the publication of the notice ; 
and thereupon the Court may, on being satisfied that the raiyat did not volun- 
tarily abandon his holding, order recovery of possession on such terms, if 
any, with respect to compensation to persons injured and payment of arrears 
of rent as to the Court may seem just. . 

(4) Where the whole or part of a holding has been sub-let by a regis- 
tered instrument, the landlord shall, before entering under this section on 
the holding, offer the whole holding to the sub-lessee for the remainder 
of the term of the sub-lease at the lent paid by the raiyat who has ceased 
to cultivate the holding, and on condition of the sub-lessee paying up all 
arrears due from that raiyat. If the sub-lessf e refuses or neglects within 
a reasonable time to accept the offer, the landlord may avoid the sub-lease 
and may enter on the holding and let it to another tenant or cultivate 
it himself as provided in sub-sections (1) and (2). 

Suh-division of tenancy, 

88. A division of a tenure or holding, or distri- 
bution of the rent payable in respect thereof, shall 
not be binding on rhe landlord unless it is made 
with his consent in writins^. 

Ejectment, 

89. No tenant shall be ejected from his tenure or 
holding except in execution of a decree. 

Measurements. 

90. (1) Subject to the provisions of this section and any contract, a 

^ . landlord may, by himself, or by any person autho- 

sureTanl*^ ^ to mea- enter on and measure 

all land comprised in hit estate or tenure, other 
than land exempt from the payment of revenue. 

(2) A landlord shall not, without the consent of the tenant, or the 
written permission of the Collector, be entitled to measure land more than 
once in ten years, ^except in the following cases (namely) : — 

(a) where the area of the tenure or holding is liable, by reason of allu- 
vion or dilavion, to vary from year to year, and the rent payable depends on 
the area ; 

(b) where the area under cultivation is liable to vary from year to year 
and the rent payable depends on the area under cultivation ; 

(c) where the landlord is a purchaser otherwise than by Voluntary tran- 
sfer and not more than two years have elapsed since the date of his entry 
under ihe purchase. 

* (3) The ten years shall be computed from the date of the last measure* 

ment, whether made before or after the commencement of this Act. 


Division of tenancy not 
binding on landloid with- 
out bi€ consent. 


No ejectment except in 
execution of decree. 
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91. (1) Where a landlord desires to measure any land which he ia 
Power for Court to 'order entitled to measure urider the last foregoing section,* 

tenant to attend and point the Cwil Court may, on the application of the land- 
out boundaries. make an order requiring th*e tenant to attend 

and point out the boundaries of the land. 

(2) If the tenant refuses or neglects to comply with the order, a map 
or other record of the boundaries and measurements of the laud, prepared 
under the direction cf the landlord at the time when the tenant was directed 
to attend, shall be presumed to be correct until the contrary is shown. 

92. (1) Every measurement of land made by order of a Civil Court, 

standard of measurement. ^ Revemie-officer, in any suit or proceeding 

between a landlord and tenant, shall be made by the 
acre, unless the Court or Revenue-officer directs that it be made by any other 
specified standard. 

(2) If the rights of the parties are regulated by any local measure 
other than the acre, the acre shall be converted into the local measure for 
the purposes of the suit or proceeding. 

(3) The Local Government may, after local enquiry, make rules declar- 
ing for any local area the standard or standards of measurement locally in 
use in that area, and every declaration so made shall be presumed to be 
correct until the contrary is shown. 


Power to call upon co- 
owners to show cause why 
they sliould not appoint a 
eommon manager. 


Managers. 

93. When any dispute exists between co-owners- 
of an estate or tenure as to the management thereof, 
and in consequence there has ensued, or is likely to* 
ensue, 

(a) inconvenience to the public, or 

(b) injury to^private rights, 

the District Judge may, on the application in case (a) of the Collect^'r, 
and in case (h) of any one having an interest in the estate or tenure, direct 
a notice to be served on all the co-owners, calling on them to show cause why 
they should not appoint a common manager; 

Provided that a co-owner of an estate or tenure shall not be entitled to* 
apply under this section unless he ia actually in possession of the interest he 
claims, and, if he is a co-owner of an e.state, unless his name and the extent 
of his interest are registered under the Land Registration Act, 1876. 

94. If the co-owners fail to show cause as aforesaid within one month 

Power to order them to service of a notice under the last foregoing eec- 

appoiut a manager if cause tioD, the District Judge may make an order directing 
IS not shown. them to anpoint a common manager, and a copy of 

the order shall be served on any co-owner who did not appear before it wa» 
made. 

95. If the co*-owners do not, within such period, not being less than 

^ one month after the making of an order under the 

^astfore^ing section, as the District Judge may 
nx in this behalf, or, where the order has been 
served as directed by that section, within a like period after such service, 
appoint a common manager and report the appointment for the information 
of the District Judge, the District Judge may, unless it is shown to hia 
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satisfaction that there is a prospect of a satisfactory arrangement being 
'made within a reasonable time, — 

(а) direct that the estate or tenure be managed by the Court of Wards 
in any case in which the Court of Wards consents to undertake the 
management thereof ; or 

(б) in any case appoint a manager. 

96. The Local Government may nominate a person for any local area 
Power to nominate per- manage all estates and tenures within that local 

son to act in all cases un- area for which it may be necessary to appoint a 
dcr clause (6) of last sec- manager under clause (h) of the last foregoing 
section ; and, when any person. has been so nominated, 
no other person shall be appointed manager under that clause by the District 
Judge, unless in the case of any estate the Judge thinks fit to appoint 
one of the co-owners themselves as manager. 

97. In any case in which the Court^of Wards undertakes under section 9*5 

The Court of Wards Act, management of an estate or tenure, so much of 

1879, applicable to ma- the provisions of the Court oP Wards Act, 1879, as 
nagement by Court of relates to the management of immoveable property 
shall apply to the mauagement. 

98. (1) A manager appointed under section 95 may, if the District 

, Judge thinks fit, be remunerated by a fixed salary 
applicable to percentage of the money collected by him as 
manager, or partly in one w^ay and partly in the 
other, as the District Judge from time to time directs. 

^2) He shall give such security for the proper discharge of his duties 
as the District Judge directs. 

(3) He shall, subject to the control of the District Judge, have, for 
the purposes of management, the same powers as the co-owners jointly 
might but for his appointment have exercised, and the co-owners shall not 
exercise any such power. 

(4) He shall deal with and distribute the profits in accordance with 
the orders of the District Judge. 

(5) He shall keep regular accounts, and allow the co-owners or any of 
t^em to inspect and take copies of those accounts. 

(6) He shall pass his accounts at such period and in such form as the 
District Judge may direct. 

(7) He may make any application which the proprietors could make 
under section 103. 

(8) He shall be removeable by tlje order of the District Judge, and not 
odierwise. 


99. When an estate or tenure has been placed under the management 
of the Court of Wards, or a manager has beea 
appointed for the same under section 95, the District 
Judge may at any time direct tnl^ the management 
of it be restored id the co-owuers, if he is satisfied that the management will 
be oouducted by them without incoDvemence to the pubMl or injury to 
l^vate rights. 


Fower to make rales. 


The High Court may, from time to time, make rules defining the 
ake rales powers and duties of managers under the foregoing 
“ sections. 
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CHAPTER X. 


RECOHD-OF-RIGfHTS AND SETTLEMENT OF ReNTS. 

101. (1) The liocal Government may, in any case with the^ previous 
Power to order survey sanction of the Governor General in Council, and 

and preparation of record- may, if it thinks fit, without such sanction in any 
of-rights. Qf the cases next hereinafter noentioned, make an 

order directing that a survey be made, and a record-of-rights be prepared, 
in respect of the lands in a local area by a revenue-officer. 

(2) The cases in which an order may be made under this section with- 
out the previous sanction of the Governor General in Council are the follow- 
ing (namely) : — 

(a) where the landlord ora large proportion of the landlords or of the 
tenants applies for such an order and deposits, or gives security for, such 
amount, for the payment of expenses, as the Local Government) diiects ; 

(b) where the preparation of such a record is calculated to settle or 
avert a serious dispute existing or likely to arise between the tenants and 
their landlords generally ; 

(c) where the local area is comprised in an estate or tenure which 
belongs to oris managed by the Government or the Court of Wards ; and 

(d) where a settlement of revenue is being made in respect of the 
n local area. 

fS) A notification in the official Gizette of an order under this’section 
shall be conclusive evidence that the order has been duly made. * 

102. Where an order is made under the last foregoing section, the 
particulars to be recorded shall be specified in the 
order, and may include, either without or in addi- 
tion to other particulars, some or all of the follow- 
ing, namely : — 

(а) the name of each tenant ; 

(б) the class to which he belongs, that is to say, Whether he is a tenure- 
holder, raiyat holding at fixed rates, occupancy-raiyat,, non-occupancy-raiyat 
or under-raiyat, and, if he is a tenure-holder, whether he is a permanent 
tenure-holder or not, and whether his rent is liable to enhancement during 
the continuance of his tenure ; 

(c) the situation, quantity and boundaries of the land held by him ; 

(d) the name of his landlord; 

(e) the rent payable ; 

(/) the mode in which that rent has been fixed, whether by contract, 
by order of a Court, or otherwise ; 

(^) if the rent is a gradually increasing rent, the time at which, and 
the steps by which, it increases ; 

(A) fhe special conditions and incidents, if any, of the tenancy. 

103. On the application of a proprietor or tenure*holder, and on his 

Bevenul-offl- ffiving jecurity the required 


ed 


Particulais to be rccord- 


Power for 
cer to record particulars on 
application of proprietor or 
tenure-holder. 


amount for expenses, a Revenue-officer may, subject 
to and in accordance with rules made in this lHhalf 
by the Local Government, ascertain and record the 
particulars specified in the last foregoing section with respect to the estate 
or tenure or any part thereof. 
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104. (1) When, in ajy proceeding under this chapter, it does not ap- 

, » pear that the tenant is holding land in excess of or 

than that for which he is paying rent, and 
^ neither the landlord nor the tenant applies for a 

settlement of rent, the officer shall record the rent payable by the tenant 
and the land in respect of which the rent is payable. » 

(2) When it appears that a tenant is holding land in excess of, or less 
than, that for which he is paying rent, or either the landlord or the tenant 
applies for a settlement of rent, or in any case under section 101, snb-section 
(2), clause {d), the officer shall settle a fair and equitable rent in respect of 
the land held by the tenant. 

(3) In settling rents under this section, the officer shall presume, until 
the contrary is proved, that the existing rent is fair and equitable, and shall 
have regard to the rules laid down in this Act for the guidance of the Civil 
Court in increasing or reducing rents, as the case may be. 

105. (1) When the Revenue-officer has completed a record made 
Publication of record. under this chapter, he shall cause a draft thereof 

to be locally published in the presciibed manner and 
for the prescribed period, and shall receive and consider an\^ objection which 
may be made to any entry therein during the period of publication. 

(2) After the expiration of this period the Revenue-officer shall finally 
frame the record, and shall cause it to be locally published in the prescribed 
manner, and the publication shall be conclusive evidence that the record has 
been duly made under this chapter. , 

106. If at any time before the final publication of the record undtr the 

* Procedure in case of dis- foregoing section a dispute arises as to the 

pute as to entiies in re- correctness of any entry (not being an entry of a rent 

settled under this chapter), or as t6 the propriety of 
any omission, which the Revenue-officer proposes to make or has made there- 
in or therefrom, the Revenue-officer shall hear and decide the dispute. 

107. In all proceedings for the settlement of rents under this chapter, 

and in all pr(»ceedii)gs under the last foregoing sec- 
by^Revenue^officer.^ Revenue-officer shall, subject to rules made 

by the Local Government under this Act, adopt the 
procedure laid down in the C )de of Civil Procedure for the trial of suits, and 
his decision in every such proceeding shall have the force of a decree. 

108, (1) The Local Government shall appoint 

Appeals from decisions rnoce persons to be a Special Judge or Speci- 

o evenue-o cere. Judges for the purpose of hearing appeals from the 

decisions of Revenue-officers under this chapter. 

(2) An appeal shall lie to the Special Judge from the decision of a 
Revenue-officer under this chapter, and the provisions of the Code of Civil 
Procedure relating to appeals shall, as nearly as may be, apply to all such 
appeals. 

(3) Subject to the provisions of Chapter XLIl of the Code of Civil 
Procedure, an appeal shall lie to the High Court from the decision of a 
Special Judge in any case under section 106 as if he were a Court subor- 
dinate to the High Court within the meaning of the first section of that 
chagfler : 

Provided that, if in a second appeal the High Court alters the decision 
of the Special Judge in respect of any of the particulars with reference to 
which the rent of any tenure or holding has been settled, the Court may 
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settle a Dew rent for the tenure or holding, but in so doing shall be guided 
by the rents of the other tenures or holdings of the same class comprised tn 
the same record as ascertained or settled under section 104. 


Undisputed entries in (1) Every record made under this chapter 

record to be presumptive shall distinguish between the disputed and the un- 
disputed entries therein, 

(2) Every undisputed entry in the record shall be presuuied to be correct 
until the contrary is proved. 


Time which settlement 
t)f rent is to take effect. 

of the record. 


110. When any rent is settled under this chapter, 
the settlement shall take effect from the beginning of 
the agricultural year next after the final publication 


stay of proceedings in HI- When an order has been made under section 
Civil Court during prepa- 101, — 

ration of record. ^ Civil Court shall not, until the final publi- 

cation of the record, entertain a suit or application for the alteration of the 
rent or the determination of the status of any tenant in the area to which the 
order applies ; and 

(6) the High Court may, if it thinks transfer to the Revenue-ofiBcer 
any proceedings pending in a Civil Court for the alteration of any such rent 
or for the determination of any of the matters specified or referred to in 
section 102. 


112. (1) The Local Government, with the previous sanction of the 
Power authorize a Governor General in Council, may, on being satisfied 

special settlement iu gpe- that the exercise of the powers hereinafter mentioned 
>cial cases. jg necessary in the interests of public order or of the 

local welfare, invest a Revenue-officer acting under this chapter with the 
following powers or either of them, namely : — 

(a) power to settle all rents; 

(5) power, when settling rents, to reduce rents if in the opinion of the 
officer the maintenance of existing rents would on any ground, whether spe- 
cified in this Act or not, be unfair or inequitable. 

(2) The powers given under this section may be made exerciseable with- 
in a specified area either generally or with referenceT to specified cases or 
classes of cases. 

0) When the Local Government takes any action under this section, 
the settlement-record prepared by the Revenue-officer shall not take effect 
until it has been finally confirmed by the Governor-General in Council. 

113. When the rent of a tenure or holding it. settled under this chapter, 
Period for which rents shall not, except on the ground of a landlord’s im- 

as settled are to remain provement or of a subsequent alteration ^n the area 
unaltered. tenure or holding, be enhanced, in the case 

of a tenure or an occupancy-holding for fifteen years, and, in the case of a 
non-occupancy-holding, if the rent is settled in any case under section 112 
©r on the application of the landlord under section 104, for five years. The 
periods of fifteen %nd five years shall be counted from the date of the final 
publication of the record. 

114. Where an order is made under this chapter in any case e^i^cept 

« * under section 101, sub-section (2), clause (d). the et- 

ueder chapter. penses inciirrea by the Government in carrying out 

the provisions of this chapter iu any local area or 
133 
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tiucb part of those expenses as the Local Government may direct, shall be 
tfefrayed by the* landlords and tenants of land in that Vocal area, in such 
proportions as the Local Government, having regard to all the circumstances 
of each case, may determine ; and the proportion of those expenses so to be 
defrayed by any person shall be recoverable by the Government from him 
as if it were an arrear of revenue due by him. 

Presumption as to fixity US. When the particulars mentioned in section 
of rent not to apply where 102, clause (b), have been recorded under this 
record has been prepared, chapter in respect of any tenancy, the presumption 
under section 50 shall not thereafter apply to that tenancy. 


CHAPTER XI. 

Record of Proprietors* Private Lands. 

116. Nothing in Chapter Y shall confer a right of occupancy in, and 

Raring as to kh^m&r land, in Chapter VI shall apply to, a proprietor’s 

private lands known in Bengal as khamar, nij or nij-jot, 
and in Behar as zirat, nij, sir or fcamat, where any such land is held under a 
lease for a term of years or under a lease from year to year. 

117. The Local Government may, from time to time, make an order 
Power for Government to directing a Revenne-ofiElcer to make a survey and 

“ a specified local area 
proprietors private lands. .^^rUich area proprietor’s private lands within the 
meaning oi the last foregoing section. 

118. In the case of any land alleged to be a proprietor’s private land, 

Power for Revenue offi- the application of the proprietor or of any fen- 
cer to recopl private land ant of the land, and on his depositing the required 
OT tSimt ““ amount for expenses, a Revenue-officer may, s^ject 

to and m accordance with rules made in this behalf 
by the Local Government, ascertain and record whether the land is or is not 
a proprietor’s private land. 

^ Revenue-officer proceeds under 
either of the^ two last foregoing sections, the provi- 
sions of sections 105 to 109, both inclusive, shall 
apply. 

120. (1) The Revenue-officer shall record as a 
proprietor’s private land— 

(a; land which is proved to have been cultivated as khamar, zirat, sir 
nij-jot^or kamat by the proprietor himself with his own stock or by his 

(2) In determining whether any other land ought to be recorded as a 
proprietor s private land the officer shall have regard to local custom, and to 
&e queshon whether the land was before the second day of March, 1883 sneci- 
fic^y kt as pronneter’s private land, and to any othir evidence tlS ma?^ be 

« P»»p.fetor-. paivato Ld 


Procedure for 
private land. 


recording 


Rules for determination 
of proprietor's private land. 
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(3) If any question arises in a Civil Court as to whether land is or is 
not a proprietor’s private land, the Court shall have regard to the rules laid . 
down in this section for the guidance of Revenue-officers. 


CHAPTER XII. 


Distraint. 


121. Where an arrear of rent is due to the landlord of a raiyat or 
Cases in which an ap- under-raiyat, and has not been due tor more than a 
plication for distraint ma}’ year, and iio security has been accepted therefor by 
be made. landlord, the landlord may, in addition to any 

other remedy to which he is entitled by law, present an application to the 
Civil Court requesting the Court to recover the arrear by distraining, 
while in the possession of the cultivator, — 

(a) any crops or other products of the earth standing or ungdthered on 
the holding ; 

(b) any crops or other products of the earth which have been grown on 
the holding and have been reaped or gathered and are deposited on the 
holding, or on a threshing-floor or place for treading out grain, or the like, 
whether in the fields or within a homestead : 

Provided that an application shall not be made under this section — 

(1) by a proprietor or manager as defined under the Land Registration 
Act, 1876, or a mortgagee of such a proprietor or manager, unless his name- 
and the extent of his interest in the land in respect of which the arrear is due* 
have been registered under the provisions of that Act ; or 

(2) for the recovery of any sum in excess of the rent payable for the 
holding in the preceding agricultural year, unless that sum is payable under 
a written contract or in consequence of a proceeding under this Act or an 
enactment hereby repealed ; or 

(3) in respect of the produce of any part of the holding which the tern 
ant has sub-let with the wTitten consent of the landlord. 


Form of application. 


122. (1) Every application .under the last forego- 
ing section shall specify — 

(a) the holding in respect of which the arrear is claimed, and the boun- 
daries thereof, or such other particulars as may suffice for its identification 

(b) the name of the tenant ; 


(c) the period in respect of which the arrear is claimed ; 

(d) the amount of the arrear, with the interest, if any, claimed thereon 
and, when an amount in excess of the rent payable by the tenant in the last 
preceding agricultural year is claimed, the contract, or proceeding, as the 
case may be, under which that amount is payable ; 

(e) the nature and approximate value of the produce to be distrained ; 

(f) the place ^here it is to be found, or such other particulars as may 
suffice for its identification ; and 


(g) if it is standing or ungathered, the time at which it is likely to 
cut or gathered. 

(2) The application shall be signed and verified in the manner prescri- 
bed by the Code of Civil Procedure for the signing and verification of plaints* 
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123. (1) The applicant sliall, at the time of filing an application under 
. the foregoing sections, file in Court such docnmen- 

Pj-ocednr« on recsipt of ^ evidence (if any) as he may consider necessary 
•ppbcauon. application. 

(2) The Court may, if it thinks fit, examine the applicant, and shall^ 
with as little delay as possible, admit the application or reject it, or permit 
the applicant to famish additional evidence in snpport of it. 


^ (Z) Where a Coart cannot forthwith admit or reject an application 

under sab-section (2), it may, if it thinks fit, make an order prohibiting the 
removal of the produce specified in the application pending the execution of 
as order for distraining the same or the rejection of the application. 

(4) When an order for distraining any produce is made under this sec- 
tion at a considerable time before the produce is likely to be cut or gathered, 
the Court may suspend the execution of the order for such fime as it thinks 
fit, and may, if it thinks fit, make a further order prohibiting the removal ^ 
the produce pending the execution of the order for distraint. 

124. If an application is admitted under the last foregoing section^ 
the Court shall denute an officer to distrain the 
distrainT*^*^ produce specified thernin, or such portion of that 

produce as it thinks fit ; and the officer shall proceed 
to the place where the produce is, and distrain the produce by taking charge 
of it himself or placing some other person in charge of it in his behalf, and 
publishing a notification of the distraint in accordance with rules to that 
effect to be made by the High Court : 

Provided that produce which from its nature does not admit of b eing 
stored shall not be distrained under this section at any time less than 
twenty days before the time when it would be fit for reaping or gathering. 


125. (1) The distraining officer shall, at the time of making the dis- 

traint, serve on the defaulter a written demand for 
account^^ emand and arrear due, and the costs incurred in making the 

distraint, with an account exhibiting the grounds on 
which the distraint is made. 

(2) Where the distraining officer has reason to believe that a person 
other than the defaulter is the owner of the property distrained, he shall 
serve copies of the demand and account on that person likewise. 

(3) The demand and account shall, if practicable, be served personally ; 
but if a person on whom they are t»o be served absconds or conceals himself, 
or cannot otherwise be found, the officer shall affix copies of the demand and 
account on a conspicuous part of the outside of the house in which he 
usually resides. 


126. (1) A distraint under this chapter shall not prevent any person 

Right to reap, &o., pro- from reaping, gathering or storing any produce, or 
doing any other aet necessary for its due pre- 
servation. 

(2) If the person entitled to do so faSs to do so at the proper time, the 
distraining bfficer shall cause any standing crops or ungathered products 
distrained to be reaped or gathered when ripe, and stored in such granaries 
or other phtces as are comnaonly used fur the purpose, or in some other con- 
venient place in the neighbourhood, or shall do whatever else may be 
necessary for the due preservation of the same. 
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(3) In either case the distrained property shall remain in the charge 
of the distraining officer, or of some other person appointed by him in this 
behalf. 

127. (1) Unless the demand, with all costs of the distraint, be im- 
Sale proclamation to be mediately satisfied, the distraining officer shall issue 

issued unless demand is sa- a proclamation specifying the particulars of the 
property distrained and the demand for which it is 
distrained, and notifying that he will, at a place and on a day specified, not 
being less than three' or more than seven days after the time of making the 
distraint, sell the distrained property by public auction : 

Provided that wh g the crops or products distrained from their nature 
admit of being stored but have not yet been stored, the day of the sale shall 
be so fixed as to admit of their being made ready for storing before its 
arrival. 

(2) The proclamation shall be stuck up on a conspicuous place in 
the village in which the land is situate for which the arrears of rent are 
claimed. 

128. The sale shall be held at the place where the distrained property 

is, or at the nearest place of public resort if the dis- 
place of sale. training officer is of opinion that it is likely to sell 

there to better advantage. 


129. (1) Crops or products which from their 
soM nature admit of being stored shall not be sold before 

they are feaped or gathered and are ready for 
storing. 

(2) Crops or products which from their nature do not admit of being 
stored may be sold before they are reaped or gathered, and the purchaser 
shall be entitled to enter on the .land by himself, or by any person appointed 
by him in this behalf, and do all that is necessary for the purpose of tending 
and reaping or gathering them. 


130. The property shall be sold by public auction^in one or more lots 
. as the officer holding the sale may think advisable ; 

anaero sac. and if the demand, with the tjosts uf distraint and 

sale, is satisfied by the sale of a portion of the property, the distraint shall be 
immediately withdrawn with respect to the remainder. 


131. If, on the property being put up for sale, a fair price (in the 

Postponement o£ sale. e^imatioa of the officer holdiag the sale) is not 
offered for it, and if the owner of the property, or a 
person authorized to act in his behalf, applies to have the sale postponed till 
the ne?t day, or (if a market is held at the place of sale J the next market- 
day « the sale shall be postponed until that day, and shall be then completed, 
whatever price may be offered for the property. 

132. The price of every lot shall be paid at the time of sale^ or as soon 

^ ^ ^ thereafter as the officer holding the sale directs: and 

^ purchase- default of such payment the property shall be put 
up again and sold. r 


133. 

Certificate 
to purchaser. 


When the purchase-money has been paid in full, the officer hold- 
ing the sale shall give the purchaser a certificate 


to be given 


describing the property purchased by him and the 
price paid. 
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134. (1) From the proceeds of every sale of distrained property under 
‘ this chapter, the officer holding 4:he sale shall pay 

costs of the distraint and sale, calculated on a 
scale of charges prescribed by rules to be made, from 
time to time, by the Local Government in this behalf. 

(2) The remainder shall be applied to the discharge of the arrear for 
which the distress was made, with interest thereon up to the day of sale ; 
and the surplus (if any) shall be paid to the person whose property has been 
sold. 


135. 065cers holdin 

Certain persons may not 
purchase. 


g sales property under this Act, and all persons 
employed by, or subordinate to, such officers, are 
prohibited from purchasing, either directly or in- 
directly, any property sold by such officers. 


136. (1) If at any time after a distraint has been made under this 

chapter, and before the sale of the distrained pro- 
wMidtefore^thrsalr^'* perty, the defaulter, or the owner of the distrained 
property where he is not the defaulter, deposits in 
the Court issuing the order of distraint, or in the hands of the distraining 
officer, the amount specified in the demand served under section 125, with 
all costs which may have been incurred after the service of the demand, the 
Court or oflScer, as the case may be, shall grant a receipt for the same and 
the distraint shall forthwith be withdrawn. 


(2) When the distraining officer revives the deposit, he shall forthwith 
pay it into the Court. 

(3) A receipt granted under this section to an owner of distrained 
property not being the defaulter shall afford a full protection to him against 
any subsequent claim for the arrears of rent on account of which the dis- 
traint was made. 


(4) After the expiration of one month from the date of a deposit being 
made under this section, the Court shall pay therefrom to the applicant for 
distraint the amount due to him, unless in the meanwhile the owner of the 
property distrained has iilstituted a suit against the applicant contesting 
the legality of the distraint and claiming compensation in respect of the 
same. 

(5) A landlord shall not be deemed to have consented to his tenant's 
sub-letting the holding or any part thereof merely by reason of his having 
received an amount deposited under this section by an inferior tenant. 

137. (V) When an inferior tenant, on his property being lawfully dis- 

Amount paid by under- trained under this chapter for the default of a 
tenant for his lessor may superior tenant, makes any payment under the last 
be deducted from rent. foregoing section, he shall be entitled to deduct the 
amount of that payment from any rent payable by him to his immediate 
landlord, and that landlord, if he is not the defaulter, shall in like manner be 
entitled to deduct the amount so deducted from any rent payable by him to 
bis immediate landlord, and so on until the defaulter is reached. 

(2) Nothing in this section shall affect the right of an inferior tenant 
making a payment tinder the last foregoing section to institute a suit for 
the recovery from the defaulter of any portion of the amount paid which he 
has not deducted under this section. 
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Conflict between rights 138. Whea land ia sab-let, and any conflict 
of superior and inferior arises under this chapter between the rights of* a * 
landlords. superior and of an inferior landlord who distrain the 

same property, the right of the superior landlord shall prevail. 

139. When any conflict arises between an order for distraint issued 

under this chapter and an order issued by a Civil 
wfakh'^nder attecZent. Court for the attachment or sale of the property 
which IS the subject of the distraint, the order for 
distraint shall prevail ; buf, if the property is sold under that order, the 
surplus proceeds of the sale shall not be paid under section 134 to the 
owner of the property without the sanction of the Court by which order 
of attachment or sale was issued. 

140. No appeal shall lie from any order passed by a Civil Court under 

this chapter ; but any person whose property is 
towJongf Si distrained on an application made under section 121 
in any case in which such an application is not 
permitted by that section may institute a suit against the applicant for the 
recovery of compensation. 

141. (1) When the Local Government is of opinion that in any local 
Power for Local Govern- area or in any class of cases it would, by reason of 

ment to authorize dis- the character of the cultivation or the habits of the 
traint in certain cases. cultivators, be impracticable for a landlord to 

realize his rent by an application under this chapter to the Civil Court, ifc 
may, from time to time, by order,^uthorize the landlord to distrain, by 
himself or his agent, any produ* for the distraint of which he would be 
entitled to apply under this chapter to the Civil Court : 

Provided that any person distraining any produce under such autho- 
rization shall proceed in the manner prescribed by section 124, and shall 
forthwith give notice, in such form as the High Court maj, by rule, prescribe, 
to the Civil Court having jurisdiction to entertain an application for 
distraining the produce, and that Court shall, with no avoidable delay, 
depute an officer to take charge of the produce distrained. 

(2) When an officer of the Court has taken charge of any distrained 
produce under this section, the proceedings shall thereafter be conducted 
in ail respects as if he had distrained it under this section 124. 

(3) The Local Government may at any time rescind any order made 
by it under this section. 

142. The High Court may, from time to time, 
make rules consistent with this Act for regulating 
the procedure in all cases under this chapter. 

CHAPTER XIII. 

Judicial Procedure. 

143. (1) Th§ High Court may, from time to time, with the approval 
Power to modify Civil Governor General in Council, make rules 

Procedure Code in its ap- consistent with this Act declaring that any portions 
plication to landlord and of the Code of Civil Procedure shall not apply 
tenant suite. to suits between landlord and tenant as such or 

to any specified classes of such auits, or shall apply to them subject to 
modifications specified in the rules. 
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(2) Subject to any rules so made, and subject also fo the other provi- 
j^ODS of this Act, the Code of Civil Procedure shall apply to all such suit*?. 

144*. (1) The cause of action to all suits between landlord and tenant 
as such shall, for the purposes of the Code of Civil 
_ Jurisdiction m proceed* procedure, be deemed to ha^e arisen within the 
ingsun er limits of the jurisdiction of the Civil Court 

which would have jurisdiction to entertain a suit for the possession of the 
tenure or holding in connection with which the suit is^brought. 

(2) When under this Act a Civil Court is authorized to make an 
order on the application of a landlord or a tenant, the application shall be 
made to the Court which would have jurisdiction to entertain a suit for the 
possession of the tenure or holding in connection with which the application 
is brought. 

145. Every naib or gumashta of a landlord empowered in this behalf 

by a written authority under the hand of the land- 
Naibfl or gumaahtas to shall, for the purposes of every such suit or 

e recognize age . application, be deemed to be the recognized agent 

of the landlord within the meaning of the Code of Civil Procedure, not- 
withstanding that the landlord may reside within the local limits of the 
jurisdiction of the Court in which the suit is to be instituted or is pending, 
or in which the application is made. 

146. The .particulars referred to in section 58 of the Code of Civil 

„ . , . ^ Procedure shall, in the case of such suits, instead 

pecia regis r o sui . being enter|j^ in the register of civil suits pres- 
cribed by that section, be entered in a special register to be kept by each 
Civil Court, in such form as the Local Government may, from time to 
time, prescribe in this behalf. 


147. Subject to the provisions of section 373 of the Code of Civil 

o ... Procedure, where a landlord has instituted a suit 

Successive rent-suits. r . p T- 

agairi*»t a raiyafc for the recovery of any rent of his 

holding, the landlord shall not institute another suit against him for the 

recovery of any rent of that holding until after three months from the 

date of the institution of the previous suit. 

Procedare Inrent .uits following rules shall apply to suits for 

the recovery of rent: — 

(a) sections 121 to 127 (both inclusive), 129, 305 and 320 to 326 (both 
inclusive) of the Code of Civil Procedure shall not apply to any such suit : 


Procedure in rent- suits. 


(6) the plaint shall contain, in addition to the particulars specified in 
section 50 of the Code of Civil Procedure, a statement of the situation, de- 
signation, extent and boundaries of the land held by the tenant ; or, where 
the plaintiff is unable to give the extent or boundaries, in lieu thereof a de- 
scription sufficient for identification: 


(c) the summons shall be for the final disposal of the suit, unless the 
Court is of opinion that the summons should be for the settlement of issues 
only : 


{d) the service of the summons may, if the High Court by rule, either 
generally* or specially for any local area, so directs, be effected, either in 
addition to, or in substitution for, any other mode of service, by forwarding 
the summons by post in a letter addressed to the defendant and registered 
under Part III of the Indian Post Office Act, 1866 ; 
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when a summons is so forwarded in a letter, and it is proved that the 
letter was duly posted and registered, the Court may presume that the sumr • 
mons has been duly served : 

(e) a written statement shall not be filed without the leave of the Court : 

(f) the rules for recording the evidence of witnesses prescribed by 
section 189 of the Code of Civil Procedure shall apply, whether an appeal 
is allowed or not : 

(gf) the Court may, when passing the decree, order on the oral applica- 
tion of the decree-holder the execution thereof, unless it is a decree for 
ejectment for arrears : 

(Ji) notwithstanding anything contained in section 232 of the Code of 
Civil Procedure, an application for the execution of a decree for arrears ob- 
tained by a landlord shall not he made by an assignee of the decree unless 
^he landlord’s interest in tlje laud has become and is vested in him. 

149. (1) When a defendant admits that money is due from him on account 
Payment into Court of ^f rent, hut pleads that it is due not to the plaintiff 
money admitted to be due but to a third person, the Court shall, except for spe- 
to third person. .^^ial reasons to be recorded in writing, refuse to take 

cognizance of the plea unless the defendant pays into Court the amount so 
admitted to be due. 

(2) Where such a payment is made, the Court shall forthwith cause 
notice of the payment to be served oa the third person. 

(3) Unless the third person within three months from the receipt of 
the notice institutes a suit against the plaintiff and therein obtains an order 
restraining payment out of the money, it shall be piid out to the plaintiff 
on his application. 


(4) Nothing in this section shall affect the right of any person to 
recover from the plaintiff money paid to him under sub-sectiou (3). 

150. When a defendant admits that money is due from him to the 
Payment into Court of plaintiff Oil account of rent, but pleads that the 

money admitted to be due amount claimed is in excess of the amount due, the 
to landlord. Court shall, except for special reasons to be record- 

ed in writing, refuse to take cognizance of the plea, unless the defendant 
pays into Court the amount so ad.nitted to be due. 

151. When a defendant is liable to pay money into Court under either 

of the two last foregoing section.s, if the C >urt 
Provision as to payment that there are sufficient reasons for so order- 

o poriono monej. ing, it may take cognizince of the defendant’s plea 

on his paying into Court such reasonable portion of the money as the 
Court directs. 


152. When a defendant pays money into Court under either of the 

^ ^ ^ . said sections, the Court shall give the defendant 

a receipt, and the receipt so given shall operate aa 
an acquittance in the same manner and to the same extent aa if it. has 
been given by the ^plaintiff or the third person aa the case may be. 

153. An appeal shall not lie from any decree or order passed, whether 
Appeals in rent-suits. 

tuted by a landlord for the recovery of rent where — 
(a) the decree or order is passed by a District Judge, Additional Judge 
or Subordinate Judge, and the amount claimed in the suit does not 
exceed one baudred rupees, or 


i34i 
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(6) the decree or order is passed by any other judicial officer specially 
•empowered by the Local Government, to exercise final •jurisdiction under 
this *^ 8601100 , and the amount claimed in the suit does not exceed fifty 
rupees ; 

unless in either case the decree or order has decided a question 
relating to title to land or to some interest in land as between parties having 
conflicting claims thereto, or a question of a right to enhance or vary the 
rent of a tenant, or a question of the amount of rent annually payable 
by a tenant : 

Provided that the District Judge may call for the record of any case 
in which a judicial officer as aforesaid has passed a decree or order to which 
this section applies, if it appears that the judicial officer has exercised a 
jurisdiction not vested in him by law, or has failed to exercise a jurisdiction 
so vested, or has acted in the exercise of his jurisdiction illegally or with 
material irregularity ; and may pass such order as the District Judge thinks 
fit. 

164. A decree for enhancement of rent under this Act, if passed in 

Date from which decree ^ suit instituted in the first eight months of an 
for enhancement takes agricultural year, shall ordinarily take effect on the 
commencement of the agricultural year next follow- 
ing; and, if passed in a suit instituted in the last four nftonths of the agricul- 
tural year, shall ordinarily take effect on the commencement of the agricultural 
year next but one following ; but nothing in this section shall prevent 
the Court fixing, for special reasons, a later date from which any such decree 
shall take effect. 

„ 155. (1) A suit for the ejectment of a tenant, 

Belief agamst forfeitures. „„ ground- 

{a) that he had used the land in a manner which renders it unfit for the 
purposes of the tenancy, or 

(b) that he has broken a condition on breach of which he is, under the 
terms of a contract between him and the landlord, liable to ejectment, 

shall not be entertained unless the landlord has served, in the prescrib- 
ed manner, a notice on the tenant specifying the particular misuse or breach 
complained of, and, where the misuse or breach is capable of remedy, requir- 
ing the tenant to remedy the same, and, in any case, to pay reasonable com- 
pensation for the misuse or breach, and the tenant has failed to comply 
within a reasonable time with that request. 

(2) A decree passed in favour of a landlord in any such suit shall declare 
tbe amount of compensation which would reasonably be payable to the 
plaintiff for the misuse or breach, and whether, in the opinion of rhe Court, 
the misuse or breach is capable of remedy, and shall fix a period which it 
shall be open to the defendant to pay that amount to the plaintiff, and, where 
the misuse or breach is declared to be capable of remedy, to remedy the 
same. 

(8) The Court may, from time to time, for special reasons, extend a 
period fixed by it under sub-section (2;. 

f4i) If tbe defendant, within the period or extended period (as the case 
nmy be^ fixed by the Court under this section, pays the compensation men- 
tioned in the decree^ and, where the misuse or breach is declared by the 
Court to be capable of remedy, remedies the misuse or breach to the satis- 
fiiction of tbe Court, tbe decree shall not be executed. 
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in oftojinffl 156- The following rules shall apply in the case 
prepared for sowing. ' of every raiyat ejected from a holdiDg : — 

(a) when the raiyat has, before the date of his ejectment, sown or plant- 
ed crops in any land comprised in the holdinpr, he shall be entitled, at the 
option of the landlord, either to retain possession of that land and to use it 
for the purpose of tending and gathering in the crops, or 'to receive from 
the landlord the value of the crops as estimated by the Court executing the 
decree for ejectment ; 

(b) when the raiyat has, before the date of his ejectment, prepared 
for sowing any land comprised in bis holding, but has not sown or planted 
crops in that land, he shaFl be entitled to receive from the landlord 
the value of the labour and capital expended by him in so preparing the 
land, as estimated by the Court executing the decree for ejectment, 
together with reasonable interest on that value; 

(c) but a raiyat shall not be entitled to retain possession of any land 
or receive any sum in respect thereof under this section where, after the 
C(nn inencoment of proceedings by the landlord for his ejectment, he ha» 
culiivrited or prefiared the land contrary to local usage; 

(d) if the landlord elects under this section to allow a raiyat fro retain 
possession of the land, the raiyat shall pay to the landlord, for the use 
and occupation of the land during the period for which he is allowed to 
retain possession of the same, such rent as the Court executing the decree 
for ejectment may deem reasonable. 


157. When a plaintiff institutes a suit for the ejectment of a tres- 
Powcr foi'»c;ourt to fix p^sser he may, if he thinks fit, claim as alter- 
fair reut as alternative to native relief that the defendant be declared liable 
ejectment. hjg possession a fair and 

equitable rent to bo dotermined by the Court, and the Court may grant 
such relict accordingly. 


158. (1) The Court having jurisdiction to determine a suit for the 

possession of land may, on the application of either 
landlord or the tenant of the land, determine all. 
or any of the following matters, (namely) : — 

(а) the situation, quantity and boundaries of the land ; 

(б) the name and description of the tenant thereof fif any) ; • 


(c) the class to which he belongs, that is to say, whether he is a tenure- 
holder, raiyat holding at fixed rates, occupancy-raiyat, non-occupancy-raiyat, 
or under-raiyat, and, if he is a tenure -holder, whether he is a permanent 
tenure-holder or not and whether his rent is liable to enhancement during the* 
continuance of his tenure ; and 


(d) the rent payable by him at the time of the application. 


(2) If, in the opinion of the Court, any of these matters cannot be satis- 
factorily determined without a local inquiry, the Court may direct that a 
local inquiry he held under Chapter XXV of the Code of Civil Procedure by 
such Revenue-officer as the Local Government may authorize in that behalf 
by rule made under section 392 of the said Code. 


(3) The order on any application under this section shall have the effect 
of, and be subject to the like appeal as, a decree. 
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CHAPTER XIV. 


Sale for Arrears under Decree. 


15^ Where a tenure or holding is sold in execution of a decree for 
(General powers of pur- arrears due in respect thereof, the purchaser shall 
chaser as to avoidance of take subject to the interests defined ih this chapter 
incumbrancee. r^g ‘‘ protected interests,” but with power to annul 

the interests dofined in this chapter as “ incumbrances” : 

Provided as follows : — 


(a) a registered and notified incumbrance within the meaning of this 
chapter shall not be so annulled except in the case hereinafter mentioned in 
that behalf ; 


(6) the power to 
chapter directed. 

Proteeted interests. 


annul shall be exercisable only in manner by thi^ 

1 60. The following shall be deemed to be protect- 
ed interests within the meaning of this chapter : — 


{(t.) any under-tenure existing from the time of the Permanent Settlement ; 

(ft) any under-tenure recognized by the settlement-proceedings of any current 
temporary settlement as a tenure at a rent fixed for the period of that settlement ; 

(c) any lease of land whereon dwelling-houses, manufactories or other permanent 
buildings have been erected, or permanent gardens, plantations, tanks, canals, places of 
worship or burning or burying grounds have been made : 

any right of occupancy ; ■ ^ 

{f,) the right of a non-occupancy-raiyat to hold for five years at a rei^ fixed under* 
Chapter VI by a Court, or under Chapter X by a Revenue-officer ; 

(/) any right conferred on an occupancy-raiyat to hold at a rent which was a 
fair and reasonable rent at the time the right was conferred ; and 

{g) any right or interest which the landlord at whose instance the tenure or holding 
is sold, or his predecessor in title, has expressly and in writing given the tenant for 
the time being permission to create. 

Meaning of “ incum- 
brance” and registered and^ 161. For the purposes of this chapter — 
notified incumbrance. 

(«) the term “ incumbrance”, used with reference to a tenancy, means any lien, 
sub-tenancy,, easement or other right or interest created by the tenant on his tenure or 
holding or in limitation of his own interest therein, ami not being a protected interest 
as defined in the last foregoing section ; 

(ft) the term “ registered and notified incumbrance”, used with reference to a 
tenure or holding sold or liable to sale in execution of a decree for an arrear of rent 
due in respect thereof, means an incumbrance created by a^registered instrument of which 
a copy has, not less thatx three months before the accrual of the arrear, been served on 
the landlord in manner hereinafter provided. 


162. When a decree has been passed far an arrear of rent due for a 
tenure or holding, and the -decree-holder applies nn- 
** der section 235 of the Code of Civil Procednre for 
the attachment and sale of the tenure or holding in 
execuition^ oT the decree, he shall pi'odnce a statement showing the pargana, 
village in which tbe land comprised in the tenure or holding is 
yearly rent payable f<v the same and the total amount recover- 
^pke.mader the decree. 
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163. (1) Notwitlistanding anything contained in the Code of Civil Pro- 
Order of attachment’ and cedure, when the decree-holder makes the applicatiSn * 

proclamation of sale to be mentioned in the last foregoing section, the Oou^b 
issued simultaneously, m if under section 245 of the said Code it admito 

the application and* orders execution of the decree as applied for, issue simul- 
taneously the order of attachment and the proclamation required by section 
287 of the said Code. 

(2) The proclamation shall, in addition to stating and specifying the 
particulars mentioned in section 287 of the said Code, announce — 

(a) in the case of a tenure or a holding of a raiyat holding at fixed rates ^ 
thjit the tenure or holding will first be put up to auction subject to the regis- 
tered and notified incumbrances, and wdl be sold subject to those incum- 
brances if the sum bid is sufficient to liquidate the amount of the decree and 
costs, and that otherwise it will, if the decree-holder so desires, be sold on a 
subsequent day, of which due notice will l)e given, with power to annul all 
incumbrances ; and 

(h) in the case of an occupancy-holding, that the holding will be sold 
with power to annul all imcumbrances. 

(3) The proclamation shall, besides being made in the manner prescribed 
by section 289 of the said Code, be published by fixing up a copy thereof in 
a conspicuous place on the land comprised in the tenure or holding ordered 
to be sold, and shall also be published in such manner as the Local Government 
may, from time to time, direct in this behalf. 

(4) Notwithstanding anything contained in section 290 of the said Code^ 
the sale shall not, without the consent in writing of the judgment-debtor, take 
place until after the expiration of at least thirty days, calculated from the date 
on which the cooy of the proclamation has been fixed up on the land comprised 
in the tenure or holding ordered to be sold. 

164. (1) When a tenure or holding at fixed rates has been advertised 

Sale of tenure or holding foregoing^ section, it shall be 

subject to reiristered and put up to auction, subject to registered and notined 
notified iucumbrances, and incumbrances ; and, if the bidding reaches a sum 
effect thereof. Sufficient to liquidate the amount of the decree and 

costs, including the costs of sale, the tenure or holding shall be sold subject ta 
such incumbrances. 

(2) The purchaser at a sale under this section may, in manner provided 
by section 167, and not otherwise, annul any incumbrance upon the tenure 
or holding not being a registered and notified incumbrance. 

165. (IJ If the bidding for a tenure ora holding at fixed rates put up 
Sale of tenure or holdint^ auction under the last foregoing section does not 

with power to avoid all in° reach a sum sufficient to liquidate the amount of the 
c"^5rances, and effect decree and costs as aforesaid, and if the decree- 
* holder thereupon desires that the tenure or holding 

bo sold with power to avoid all incumbrances, the officer holding the sale shau 
adjourn the sale and make a fresh proclamation under section 289 of the Code 
of Civil Procedure, announcing that the tenure or holding will be put up to 
auction and sold with power to avoid all incumbrances upon afutuie day spe- 
cified therein, not less than fifteen or more than thirty days from the date of 
the postponement ; and upon that day the tenure or holding shall be put up to 
auction and sold with powers to avoid all incumbrances. 
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(2) The purchaser at a sale under this section may, in manner provided 
‘by section 167, and not otherwise, annul any incumbrance on the tenure or 
holding. 


Sale of occupancy-hold- 
ing with power to avoid 
all incumbrances, and 
effect thereof. 


166. (1) When an^occupancy-holding has been 

advertised for sale under section 163, it shall be put 
up to auction and sold with power to avoid all in- 
cumbrances. 


(2) The purchaser at a sale under this section may, in mannor pro- 
vided by the next following section, and not otherwise, annul any incum- 
brance on the holding. 

167. (1) A purchaser having power to annul an incumbrance nnd« r 

Procedure for annulling the foregoing sections and desiring to annul 

incumbrances under the the same, may, within one year from the date of the 
foregoing sections. ^^^g which he first has notice of the 

incumbrance, whichever is later, present to the Collector an aprilic.ition in 
writing, requesting him to serve on the incumbrancer a notice declaring 
that the incumbrance is annulled. 


(2) Every such application must be accompanied by such fee for the 
service of the notice as the Board of Revenue may fix in this behalf. 

(3) When an application for service of a notice is made to the Collecto^ 
in m inner prescribed by this section, he shall cause the notice to be served 
in compliance therewith, and the incumbrance shall be deemed to be 
annulled from the date on which it is so served. 

(4) When a tenure or holding is sold in execution of a decree for 
arrears due in respect thereof, and there is on the tenure or holding a pro- 
tected interest of the kind specified in section 160, clause (c), the purchaser 
may, if he has power under this chapter to avoid all incumbrances, sue to 
enhance the rent of the land which is the subject of the protected interest. 
On proof that the land is held at a rent which was not at the time the 
lease was granted a fair rent, the Court may enhance the rent to such 
amount as appears to be fair and equitable. 

This sub-section shall not apply to land which has been held for a term 
exceeding twelve years at a fixed rent equal to the rent of good arable 
land. 


168. (1) The Local Government may, from time to time, by notifica- 

« « f 4 . 1 , 0 f «« tion in the ofiScial Gazette, direct that occupancy- 

ciiuancy-holdings be dealt holdings or any specified class of occupancy-holding.s 
with under foregeiug sec- in any local area put up for sale in execution of de- 
tious as tenures. crees for rent due on them shall, before being put up 

with power to avoid all incumbrances, be put up subject to registered and 
notified incumbrances, and may by like notification resciod any such 
direction. 


(2) While any such direction remains in force in respect of any local' 
area, all occupancy-holdings, or, as the case may be, occupancy-holdiDgs of 
the specified class in that local area, shall, for the purposes of sale under the 
foregoing sections of this chapter, be treated in ail respects as if they were 
tenures. 


Kales for dispersal of the 
sale»f>roceed»w 


169. (1) Id disposing of the proceeds of a sale 

under this chapter, the following rules, instead 
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those prescribed by section 295 of the Code of Civil Procedure, shall be ob- 
served, that is to sey : — \ 

(a ) there shall first be paid to the decree-holder the costs incurred by him in 
bringing the tenure or holding to sale ; 

{h) there shall, in tlie next place, be paid to the decree-holder the amount due to 
him under the decree in execution of which the sale was made ; 

(c) if there remains a balance after those sums have been paid, there shall be 
paid to the decree-holder therefrom any rent which may have fallen due to him in 
respect of the tenure or holding between tlie institution of the suit and the date of 
the sale ; 

(ri) the balance (if any) remaining after the payment of ^he rent mentioned in 
clause (c) shall, upon the expiration of two months from the confirmation of the sale, 
be paid to the judgment-debtor upon his application. 

(2) If the judgment-debtor disputes the decree-holdei*s right to 
receive any sum on account of rent under clause (c), the Court shall deter- 
mine the dispute, and the determination shall have the force of a decree. 

Tenure or holding to be 

relccased from attachment 170. (1) Sections 278 to 283 (both inclusive) 

only on payment into (^onrt Qocle of Civil Procedure shall not apply to a 

costs, or on confesMon of tenure or holding attached in execution of a decree 
satisfaction by decree- for arrears due thereon, 
holder. 

(2) When an o/dor for the sale of a tenure or holding in execution of 
such a decree has been made, the tenure or holding shall not be released 
from attachment unless, before it is knocked down to the auction-purchaser, 
the amount of the df^cree, including the costs decreed, together with the 
costs incurred in order to the vsale, is paid into Court, or the decree-holder 
makes ap application for the release of the tenure or holding on the ground 
that the decree has been satisfied out of Court. 


(3) The judgment-debtor or any person having in the tenure or hold- 
ing any interest voidable on the sale may pay money into Court under this 
section. 


Amount paid into Court 
to prevent sale to be in 
certain cases a mortgage- 
debt on the tenure or hold- 
ing. 


171. (1) When anv per.son having, in a tenure 

or holding advertised for sale under this chapter, 
an interest which would be voidable upon the sale, 
pays into Court the amount requisite to prevent the 
sale, — 


(a) the amount so paid by him shall be deemed to be a debt bearing interest 
at twelve per centum i)er annum and secured by a moHgage of the tenure or holding 
to him ; 

(b) his mortgage shall take priority of every other charge on the tenure or hold- 
ing other than a charge for arrear of rent ; and 

(c) ^ shall be entitled to possession of the tenure or holding as mortgagee of 
the tenant, and to retain possession of it as such until the debt, with the interest 
due thereon, has been discharged. 


(2) Nothing in this section shall affect any other remedy to which any 
such person would be entitled. 


172. When a tenure or holding is advertised for sale under this 
Inferior tenant paying chapter in execution of a decree against a superior 
into Court may deduct tenant defaulting, and an inferior tenant, whose 
from rent. interest would be voidable upon the sale, pays 

money into Court in order to prevent the sale, he may, in addition to any 
other lemedy provided for him by law, deduct the whole or any portion of 
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the amount so paid from any rent payable by him to his immediate land* 
%lord ; and that landlord, if he ia not the defaulter, may in like manner 
deduct the amount so deducted from any rent payable by him to his imme* 
diate landlord, and so on until the defaulter is reached. 

173. (1) Notwithstanding anytbincr contained in section 294 of the 
Decree-holder may bid Code of Civil Procedure, the holder of a decree in 

at sale; judgment-debtor execution of which a tenure or holdings is sold under 

this chapter may, without the permission of the 
Court, bid for or purchase the tenure or holding. 

(2) The judgraent-debt<jr shall not bid for or purchase a tenure or hold- 
ing so sold. 

(3) When a judgment-debtor purchases by himself or through another 
person a tenure or holding so sold, the Court may, if it thinks fit, on the 
application of the decree-holder or anj^ other person interested in the sale', 
by order set aside the sale, and the costs of the application and order, and any 
deficiency of price which may happen on the re-sale, and all expenses attend- 
ing it, shall be paid by the judgment-debtor. 

174. (1 ) Where a tenure or holding is sold for an arrear of rent due 
Application by judg- thereon, then, at any time within thirty days frcm 

ment-debtor to set aside the date of sale, the judgment-debtor may apply to 

have the sale set aside, on his depositing in Court 
for payment to the decree-holder, the amount recoverable under the decree 
with costs, and, for payment to the purchaser, a sum equal to five per cen- 
tum of the purchase-money. 

(2) If such deposit ia made within the thirty days, the Court shall 
pass an order setting aside the sale, and the provisions of sectioiv 315 of 
the Code of Civil Procedure shall apply in the case of a sale set aside : 

Provided that, if a judgment applies under section 311 of the Code of 
Civil Procedure to set aside the sale of his tenure or holding, he shall not 
be entitled to make an application under this section. 

(3) Section 313 of the Code of Civil Procedure shall not apply to any 
sale under this chapter. 

175. Notwithstanding anything contained in Part IV of the Indian 
Registration of certain Registration Act, 1877, an instrument creating an 

instruments creating in- incumbrance upon any tenure or holding which has 
cumbrances. been executed before the commencement of this 

Act, and is not required by section 17 of the said Registration Act to be 
registered, shall be accepted for registration under that Act if it is presented 
for that purpose to the proper officer within one year from the commence- 
ment of this Act. 

176. Every officer who has, whether before or after the i^ssing of 

this Act, registered an instrument executed by a 
branoM of a or holding and creating an in- 

cumbrance on the tenure or holding, shall, at the 
request of the tenant or of the peison in whose favour the incumbrance is 
created, and on payment by him of such fee as the Local Government may 
fix in this, behalf, notify the incumbrance to the landlord by causing a copy 
of the instrument to be served on him in the prescribed manner. 

177. Nothing contained in this chapter shall 
deemed to enable a person to create an incum- 
brance which be could otherwise lawfully create. 
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CHAPTEE XV. 

. • 

Contract and Custom. 

178. (1) Nothing in any contract between a land- 
sion*orAol“by agreement' lo'-djvnd a tenant made before or after the passing 
of this Act — 

(a) shall bar in perpetuity the acquisition of an occupancy-right in land, or 

(b) shall take away an occupancy-right in existence at the date of the contract, or 

(c) shall entitle a landlord *to eject a tenant otherwise than in accordance with 
the provisions of this Act, or 

(d) shall take away or limit the right of a tenant, as provided by this Act, to 
make improvements and claim compensation for them. 

(2) Nothing in any contract made between a landlord and a tenant 
since the 15th day of July, 1880, and before the passing of this Act shall 
prevent a raiyat from acquiring in accordance with this Act an occupancy- 
right in land. 

(3) Nothing in any contract made between a landlord and a tenant 
after the passing of this Act shall — 

(a) prevent a raiy.it from acquiring in accordance with this Act an occupancy- 
right in land ; 

(h) take away or limit the right of an occupancy-raiyat to use land as provided 
by section 28 ; 

(c) take away the right of a raiyat to surrender his holding in accordance 
with section 86 ; 

(rl) take away the right of a raiyat to transfer or bequeath his holding in 
accordance with local usage ; 

*(<») take away the right of an occupancy-raiyat to sub- let subject to and in 
accordance with the provisions of this Act ; 

(f) take away the right of a raiyat to apply for a reduction of rent under 
section 38 or section 52 ; 

(^g) take away the right of a landlord or a tenant to apply for a commutation 
of rent under soctian 40 ; or 

(A) affect the provisions of section 67 relating to iiiieft-est payable on arrears 
of rent : ^ 

Provided as follows : — 

(i) nothing in this section shall affect the terms or conditions of a 
lease granted bond fide for the reclamation of waste land, except that, where, 
on or after the expiration of the term created by the lease, the lessee would 
under Chapter V be entitled to an occupancy-right in the land comprised 
in the lease, nothing in the lease shall prevent him from acquiring that right ; 

(ii) when a landlord has reclaimed waste land by his own servants or 
hired labourers, and subsequently lets the same or a part thereof to a 
raiyat, nothing in this Act shall afiect the terms of any contract whereby 
a raiyat is prevented from acquiring an occupancy-right in the land or 
part during a period of thirty years from the date on which the land or 
part is first let to a raiyat ; 

(iii) nothing in this section shall affect the terms or conditions of any 
contract for the temporary cultivation of orchard land with agricultural 
crops. 


135 
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179. Notbine in this Act shall be deemed to prevent a proprietor or 
a holder of a perrnaoent tenure in a permanently- 
Permanent mukarrari guttled area from granting a permanent mukarrari 
lease on any terms agreed on between him and his 
tenant. 


180 (1) Notwithstanding anything in this Act, 

TJtbandi, ohur and dea- 
rah lands. ^ raiyai 

la) who in any part of the country where the custom of ntbandi Prevails, holds 
land okrarily le/iLer that custom and for the time being let under that cus- 

tom, or 

(6) who holds land of the kind known as chur or dearah, 
shall not acquire a right of occupancy — 

in case (a), in land ordinarily held under the custom of ntbandi and for the time 
being held under that custom, or 

in case (i), in the chur or dearah land, 

until he has held the land in question for twelve continuous years ; and, until 
he acquires a right of occupancy in the land, he shall be liable to pay such rent for 
his holding as may be agreed on between him and his landlord. 

(2) Chapter VI shall not apply to raiyats holding land under the cus- 
tom of ntbandi in respect of land held by them under that custom. 


(S) The Collector may, on the application of either the landlord or the 
tenant or on a reference from the Civil Court, declare that any land has ceased 
to he chur or dearah land within the meaning of this section, and thereupon 
all the provisions of this Act shall apply to the land. 


181 Nothing in this Act shall affect any incident of a ghatwali or 

° other service-tenure, or, in particular, shall confer a 
Saving as to service te- to transfer or bequeath a service-tenure which, 

nures. brfore the passing of this Act, was not capable of 

being transferred or bequeathed. 

182 When a raiyat holds his homestead otherwi.<?e than as part of his 

holding as a raiyat, the iucidi.nts his tenancy of 
Homesteads. homestead shall be regulated by local custom or 

usage, and. subject to local custom or usage, by the provisions of this Act 
applicable to land held by a raiyat. 

183 Nothing in this Act shall affect any custom, usage or customary 

right not inconsistent with, or not expressly or by 
Saving of cuatom. necessary implication modifiidor abolished by, its 

provisions. 


Illustrations. 

ID A usage under which a raiyat is entitled to sell his holding without the con- 
sent of mslandlorf is not inconsistent with, and is not expressly or by necessary im- 
plication modified or abolished by, the provisions of this Act. That usage, according- 
Ij, wherever it’may exist, will not be affected by this Act. 

(21 The custom or usage that an under-raiyat should, under certain circumstances 
acqniM a right of occupancy is not inconsistent with, and is not expressly or by ne- 
cMSaty implication modified or abolished by, the provisions of this Act. That 
or usage, accordingly, whererer it exists, will not be affected by this Act. 
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CHAPTER XVL 

Limitation. 

184. (1) The suits appeals and applications specified in Schedule III 

Limitation in suits, ap- annexed to this Act shall be instituted and made 
peals arid applications in within the time prescribed in that schedule for them 
Schedule III. ‘respectively; and every f+nch suit or apueal insti- 

tuted, and application made, after the period of limitation so prescribed, 
shall be dismissed, although limitation has not been pleaded. 

(2) Nothing in this section shall revive the right to institute any suit 
or appeal or make any application which would have been barred by limita- 
tion if it had been instituted or made immediately before the commencement 
of this Act. 

Por.ions of tbe Indian 1^5. n) S-otion? 7, 8 and 9 of the Indian Limi- 
Linn Lit ion Act not appli- tation Act, 1877, shill not apply to the suits and 
cable to such suits, Ac. applications mentioned in the last foregoing section. 

(2) Subject to the provisions of this chapter, the provisions of ^ha 
Indian Limitati.m Act, 1877, shall apply to all suit', appeals and applications, 
mentioned in the last foregoing section. 


CHAPTER XVII. 


Supplemental. 


Penalties, 


PeuaUies for iilcp:al in- 
terfereuce with produce. 


186. (1) If any person, otherwise than in accor- 

dance with this Act or some other enactment for 
the time being in force, — 

(a) distrains or attempts to distrain the produce of atenant^s holding, or 
Ip) resists a distraint duly made under this Act, or forcibly or clandestinely re- 
moves any porperty duly distrained under this Act, or 

(c) except with the autliority or consent of the tenant, prevents or attempts to 
prevent the reaping, gathering, storing, removing or otherwise dealing with any pro- 
duce of a holding, • 

he shall be deemed to have committed criminal trespass within the meaning of 
the Indian Penal Code. 


(2) Any person who abets within the meaning o'* the Indian Penal Code 
the doing of any act mentioned in sub-section (1), shall be deemed to have 
abetted the commission of criminal trespass within the meaning of thai) 
Code. 


Agents and representatives of landlords, 

(1) Any appearance, application or act, in, before or to any Court 
or authority, required or authorized by this Act to- 
be made or done by a landlord, may, unless the 
Court or authority otherwise directs, be made or 
done also by an agent empowered in this behalf, by a written authority 
under the hand of the landlord. 


187. 


Power for landlord to act 
through agent. 


(2) Every notice required by this Act to be served on, or given to, a 
landlord shall, if served on, or given to, an agent empowered as aforesaid to 
accept service of or receive the same on behalf of the landlord, be as effectual 
for the purposes of this Act as if it had been served on, or given to, the 
landlord in person. 
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, (3) Every document required by this Act to be signed or certified by 

a landlord, except an instnimenfc appointing or authorizing an agent, may be 
signed or certified by an agent of the landlord authorized in writing in that 
behalf. 

188, Where two or more persons are joint-landlords, anything which 
Joint-landlorda to act landlord is under this Act required or authorized 

collectively or by common to do must be done either by both or all those per- 

sons acting together, or by an agent authorized to 
act on behalf of both or all of them. 


Power to make rnlcs rc- 
padinsT procedure, powers 
of officers and service of 
notice=<. 


Rales under Act, 

189. The Local Government may, from time to 
time, by notification in the official Gazette, make 
rules consistent with this Act — 


(1) to regulate the procedure to be followed by Revenue-officers in the 
discharge of any duty imposed upon them by or under this Act, and may by 
such rules confer upon any such officer — 

(o) any power exercised hy a Civil Court in the trial of suits ; 

power to enter upon any land, and to survey, demarcate and make a map of 
ilio same, and any power exercisable by any officer under the Bengal Survey Act, 
1875 ; and 

(c) power to cut and thresh the crops on any laud and weigh the produce, with a 
view to estini^ating the capabilities of the soil ; and 

(2) to prescribe the mode of service of notices under this Act where no 
mode is prescribed by this or any other Act. 


Procedure for making, ^^0. (1) Every aufhority having power to make 

publication and coiifirma- rules under ai y section of this Act shall, before 
tic n of rules. making the rules, publish a draft of the proposed 

rules for the information of persons likely to be affected thereby. 

(2) The publication shall be made, in the case of rules made by the 
Local Government or High Court, in such manner as may in its opinion be 
sufficient for giving information to persons interested, and, in the case of 
rules made by any other authoritv, in the prescribed manner: 

Provided that every such draft shall he published in the official Gazette.. 

(3) There shall be published with the draft a notice specifying a date, 
not earlier than the expiration of one month after the date of publication, ab 
or after which the draft will be taken into consideration. 

( The authority shall receive and consider any objection or suggestion 
which may be made by any person with respect to the draft before the date 
so specified. 

(5) The publication in the official Gazette of a rule purporting to be 
made under this Act shall be conclusive evidence that it has been duly made. 

(6) All rules made under this Act may, from time to time, subject to the 
sanction (if any) required for making them, be amended, added to or can- 
celled by the authority having power to make the same. 

• • . * 

Provisions as to temporarily -settled districts, 

191. Where the area comprised in a tenure is situate in an estate which 
R&vitig a« to land held in never been permanently settled, nothing in this 
a disitrlct not permanently Act shall prevent the enhancement of the rent upon 
the expiration of a temporary settlement of the re- 
venue, unless the right to hold beyond the term of the setilement at a parti- 
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^ular rate of rent has been expressly recognized in settlement-proceedings 
by a revenne-anthority empowered by the Government to make definitively • 
or confirm settlements. 

192. When a landlord grants a lease, or makes any other contract, 
Power to alter rent in purporting to entitle the tenant of land not iuclud- 

case of new assessment of ed in an area permanently settled to hold that land 
revenue. • , 3 ^ particular rent, and while the 

lease or contract is in force — 

( a) land-revenue is for the first time made payable in respect of the landr 
or ♦ ^ 

{h ) land-revenue having been previously payable in respect of it, a fresh settle- 
ment of land-revenue is made, 

a Revenue-officer may, notwithstanding anything in the contract between the, 
parties, by order, on the application of the landlord or of the tenant, fix a fair and 
equitable rent for the land in accordance with the provisions of this Act. 

Rights of pasturage, 

193. The provisions of this Act afplicable to suits for the recovery of 

arrears of rent shall, as far as may be, apply to suits 
recovery of anything payable or deliverable 
" “ ’ * in respect of any rights of pasturage, forest-rights, 

rights over fisheries and the like. 

Saving for conditions binding on landlords. 

. 194. Where a proprietor or permanent tenure-holder holds his estate 

Tenant not enabled by tenure subject to the observance of any specified 
Act to violate conditions rule or condition, nothing in this Act shall entitlo 
binding on landlord. person occupying land within the estate or te- 

nure to do any act which involves a violation of that rule or condition. 

Savings for special enactments. 

195. Nothing in this Act shall affect — 

(a) the powers and duties of Settlement-officers as 
defined by any law not expressly repfaled by this 
Act ; * 

Qj) any enactment regulating the procedure for the realization of rents 
in estates belonging to the Government, or under the management of the 
Court of Wards or of the Revenue-authorities ; 

(c) any enactment relating to the avoidance of tenancies and incum- 
brances by a sale for arrears of Government revenue; 

(d) any enactment relating to the partition of revenue-paying 
estates ; 

(e) any enactment relating to patni tenures, in so far as it relates to 
those tenures ; or 

( f) any other special or local law not repealed either expressly hr by- 
necessary implication by this Act. 

Construct io7i of Act. 

Act to be read subject to 1^6. This Act shall be read subject to every Act 
UeatcMaTooJer^fr® of passed after its commencement by the Lieutenant- 
Bengal in Council. Governor of Bengal in Council. 


Ravino-s for special en- 
actments, 
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SCHEDULE I. 

• (See section 2.) 

Repeal op Enactments. 

Regulations of the Bengal Code, 

Number and year. Subject of Regulation. Extent of repeal. 

VIII of 1793... A Regulation for re-enacting with modi fica- Sections ol, 52, 53, 
tions and amendments the rules for Decen-* 54, 55, 64 and 65. 
nial Settlement of the Public Revenue 
payable from the lands of the zemindars, 
independent talnqdars and other actual , 

proprietors of land in Bengal, Behar and 
Orissa, ])assed for those Provinces res- 
pectively on the 18th September, 1789, 
the 25 th November, 1789, and the 10th 
February, 1790, and subsequent dates. 

XII of 1805... A Rcgiilafion for tlie settlement and collec- Section 7. 
tion of the Public Revenue in the zilla of 
Cuttack, including the parganas of Pat- 
taspur, Kumraadichour, and Bagrae, at 
present included in the| zila of Midnapnr. 
y of 1812... A Regulation for amending some of the Sections 2, 3, 4,26 
rules at present in force for the collection and 27. 
of the Land-revenue. 

XVIII of 1812... A Regulation for explaining Section 2, The preamble and 
Regulation V, 1812, and rescinding Sec- sections 2 and 3. 
tions 3 and 4, Regulation XLIV, 1793, , 

and Sections 3 and 4, Regulation L, 

1705, and enacting other rules in lieu 
thereof. 

XT of 1825... A Regulation for declaring the rules to bo In clause 1 of section 
observed in determining claims to lands 4, from and includ- 
gainod by alluvion or by dereliction of a ing the words “ nor 
river or the sea. if annexed to a su- 

bordinate tenure” 
to the end of the 

^ clause. 

Acts of the Bengal Council, 

Number and year. Subject of Act. Extent of repeal. 

VI of 1862... An Act to amend Act X of 1859 (to amend The whole Act. 
the law relating to the recovery of rent 
in the Presidency of Fort William in 
Bengal.) 

IV of 1867... An Act to explain and amend Act VI of The whole Act. 

1862, passed by the Lieutenant-Governor 
of Bengal in Council, and to give validity 
to certain judgments. 

VIIJ of 1869... An Act to amend the Procedure in suits The whole Act. 
between Landlords and Tenants. c 

VIII of 1879... An Act to define and limit the powers of The whole Act, 
Settlemcntr-ofhcers . 

Ad of the Governor General in Council. 

X of 1859... 1 An Act to amend the law relating to the The whole Act. 

I recovery of rent in the Presidency of 
I Fort William in Bengal. 
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SCHEDULE II. 

Forms op Receipt and Account. 

(See section 56 and 57), 



Section 55 of the Bengal Tenancy Act, 1885, provides as follows : — 

(1) When a tenant makes a payment on account of rent, he may declare the year or the year and instalment to 
which he wishes the payment to be credited, and the payment shall be credited accordingly. 

{ 2 ) If he does not make any such declaration, the payment may be credited to the account of such year and 
’ instalment as the landlord thinks fit. 



DETAILS OF PAYMENTS ^t-^nanT’S PORTION.) DETAILS OF PAYMENTS (LANDLORD’S PORTION.) 
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1)61^ ‘ j^diC 

:juiiooo« no aeauv 
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SCHEDULE III. 

Limitation. 


{See section 184,) 
Part I. — Suits. 


Description of suit. 

Period of 
Limitation. 

Time from which period 
begins to run. 

1. To eject any tenure-holder or raiyat 
on account of any breach of a con- 
dition in respect of which there is 
a contract expressly providing that 
ejectment shall be the penalty of 
snch breach. 

One year 

The date of the breach. 

• 

• 

2. For the recovery of an arrear of 
rent — 


■ 

(a) when the arrear fell due before 
a deposit was made under sec- 
tion 61 on account of the 
rent of the same holding. 

Six months 

The date of the service of no- 
tice of the deposit. 

(h) in other cases ... 

Three years 

The last day of the Bengali 
year in which the arrear fell 
due, where that year prevails, 
and the last day of the 
month of Jeyt of the Amli 
or Fasli year in which tlie 
arrear fell due, where either 
of those years prevails. 

S. To recover possession of land claim- 
ed by the plaintiff as an occupancy-* 
raiyat. 

Two years 

The date of dispossession. 


Part II. — Appeah. 


Description of Appeal. 

Period of 
Limitation. 

Time from which period 
begins to run. 

% 

4, From any decree or order under this 
Act, to the Court of a District 
Judge or Special Judge. 

Thirty days 

The date^ of the decree or order 
appealed against. 

5. From any order of a Collector under 
tins Act, to the commiBsioner. 

Thirty days 

The date of the order appealed 
against. 
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SCHEDULE III.— (ConcWecf.) 
Limitation. — (Concluded^ 
Part III. — Applications. 


Description of Application, 

Period of 
Limitation. 

• 

Time from which period 
begins to run. 

• 

G. For the execution of a decree or order 
made under this Act, or any Act 
• repealed by this Act, and not being 
a decree for a sum of money exceed- 
ing lls. 500, exclusive of any inter- 
est which may have accrued after 
decree upon the sum decreed, but 
inclusive of the costs of executing 
such decree ; except where the 
judgment-debtor has by fraud or 
force prevented the execution of the 
decree, in which case the period of 
limitation shall be governed by the 
provisions of the Indian Limitation 
Act, 1877. 

Three years 

(1) the date of the decree or 

order ; or 

(2) where there has been an 

appeal, the date of the 
final decree or order of 
the Appellate Court ; or 

(3) where there has been a. 

review of judgment, the 
date of the decisioA 
passed on the review. 






EXTRACTS 


FROM 

COLEBROOKE’S DAYA BHAGA. 


CHAPTER 1. 

Partition of Heritage defined and explained. Two periods of 
partition of the Fathers wealth, 

1. Partition of heritage, on the subject of which various controversies 
have arisen among intelligent persons (not fully comprehending the precepts 
of Menu and the rest) should be explained for their information. Hear it, 
O ye wise ! 

2. Fist, the term Partition of Heritage (ddyabhdga) is expounded 
and, oi^ that subject, Ndreda says, ‘‘ Where a division Of the paternal estate 
is instituted by sons, that becomes a topic of litigation, called by the wise 
Partition of Heritage,” 

3. What came from the father is paternal and . this signifies pro- 
perty arising from the father's demise. The expressions paternal" and by 
sons” both indicate any "relation : for the term ‘‘ partition of heritage” is used 
for a division of the goods of any relation by any relatives. Accordingly 
Ndreda, having premised ** partition of heritage” as a topic of litigation, 
shows, under that head of actions, the distribution of effects left by the 
mother and the rest. So Menu, likewise, premising inheritance, but without 
employing the word father or any other specific term, propounds the division 
of effects of any relative. 

4. The term “heritage,” by derivation, signifies “what is given.” 
How^ever, the use of the verb (dd) is here secondary or metaphorical ; since 
the same consequence is produced, namely that of constituting another's 
property after annulling the previous right of a person who is dead, or gono 
into retirement, or the like. But there is no abdication of the deceased and 
the rest in regard to the goods. 

5. Therefore, the word “heritage” is used to signify wealth, in which 
property, dependent on relation to the former owner, arises on the demise of 
that owner. 

6. Is the partition of heritage a splitting of the divided thing into inte- 
grant parts ? Or does partition consist in the chattel's not being united with 
the heritage of a co-heir ? The first position is not correct ; for the herkage 
itself would be destroyed. Nor is the second accurate: for, though goods be 
conjoined, it may be said, “ this chattel, which was before parted, is not my 
“ property, but my brother's”. 

7. Nor can it be affirmed, that partition is the distribution to parti- 
cular chattels, of a right vested in all the co-heirs, through the sameness of 
their relation, over all the goods. For relation, opposed by the co-existent 
claim of another relative, produces a right (determinable by partition) to 
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potions only of the estate : since it would be burdensome to infer the 
• vesting and divesting of rights to the whole of the paternal estate ; and it 
would be useless, as there would not result a power of aliening at pleasure. 

8. The answer is : Partition consists in manifesting [or in particulari- 
zing] by the casting of lots or otherwise, a property which had arisen in lands 
or chattels, but which extended only to a portion of them, and which was pre- 
viously unascertained, being unfit for exclusive appropriation, because no 
evidence of any ground of discrimination existed. 

9. Or partition is a special ascertainment of property, or making of it 
known [by reference of a particular share to a particular person.] 

1(). Even in the case where a single article, as a female slave, cow, or 
the like, is common to many, the property is severed by separate use, in 
carrying burdens, or in milking, during specific periods, in turn, as directed 
by VrKhas'pati. “ A single female slave should be employed on labor in 
the houses [of the several co-heirs] successively, according to the number of 
shares: — and water of wells or ponds is drawn for use according to need 
[without stint] — such property [ as is regularly not divisible] should be dis- 
tributed by equitable adjustment ; else it would be useless [to the owner.]” 
These three half stanzas occur in many places, [as quotations from this 
author,] though not found in their regular order [in his Institutes of Law.] 

11. Does it not iollow from the text of Ndreda, (‘Met sons regularly 
divide “ the wealth when the father is dead”) which authorizes sons to divide 
their father's effects after his decease, that sons have not property therein 
before partition ? nor can partition be a cause of property, since that might 
be misunderstood afi extending even to the goods of a stranger. 

12* The answer is this : since it is the practice of people to call an 
estate their own, immediately after the demise of their father or other pre- 
decessor ; and the right of property is acknowledged to vest without parti- 
tion in the case of an only son ; the demise of the relative is the cause of 
property. Consequently there is no room for any misconstruction. 

13. Acquisition is the act of the acquirer ; and one, who has the state 
of ownership dependent on acquisition, is the acquirer. Is not birth there- 
fore, as the act of tjie son, rightly deemed his mode of aquisition ? and 
have nob sons, consequently, a proprietary right, during their father s life, 
(even without his being degraded or otherwise disqualified ;] and not by 
reason of his demise ? and, therefore, is it declared “ in some cases birth alone 
[is a mode of acquisition,] “ as in the instance of a paternal estate.” 

14. That is not correct : for it contradicts Menu and the rest. “ After 
the [death of the) father and the mother, the brethren, being assembled, must 
divide equally the paternal estate: for they have not power over it, while 
their parents live.” 

16. This text is an answer to the question, why partition among sons 
is not authorized, while their parents are living : namely because they 
have .not ownership at that time.” 

16. It should not be argued, thaUthe text intends .want of indepen- 
dence, like another passage of the same author, concerning acquisitions by 
a wife or son : for there is no evidence of property then vested ; but, in the 
ether instance, dependence is rightly supposed to be meant, since property 
is suggested by the phrase “ what they earn” or acquire. 

17. Besides, it would contradict revealed law, if these persons ha 3 not 
(^Mrship even in that which is by them earned ; since religious rites,. 
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enjoined by holy writ, and which must be effected by meana of their own 
wealth, would be .prevented. " • 

• 18. D^vala, too, expressly denies the right of sons in their father’s 
wealth. ‘‘When the father is deceased, let the sons divide the father’s wealth : 
for sons has not ownership while the father is alive and free from defect.” 

19. Besides, if sons had property in their father’s wealth, partition 
would be demandable even against his consent ; and there is no proof, that 
property is vested by birth alone ; nor is birth stated in the law as meafts 
of acquisition. 

20. In some places it is alleged : but there, by the mention of birth 
the relation of father and son, and the demise of the father are mediately 
indicated as causes of property. 

21. The right of one may consistently arise from the act of another: 
for an express passage of law is authority for it ; and that is actually seen 
ill the world, since, in the case of donation, the donee’s right to the thing 
aris^ from the act of the^givef; namely, from his relinquishment in favor 
of the donee who is a sentient person. 

22. Neither is property created by acceptance ; since it would follow, 
that the accepter was the giver : for gift consists in the effect of raising 
another’s property ; and that effect would here depend on the donee, in 
like ipanner as a votary, though making a relinquishment of a thing offered 
to a deity, is not a sacriticer ; but the priest alone is so denominated, as per- 
forming the act of presenting its relinquishment, which act was the purpose 
of the ceremony termed a sacrifice. Besides the word gift occurs in pas- 
sages of lavv as signifying something antecedent to acceptance, 

23. Is not receipt acceptance ? for the affix, in the word swicdra, 
implies a thing becoming what it before was not ; and the act of making 
his own {swan curvdn) what before was nob his, constitutes appropriation 
or acceptance (swicdra,) How then can property be antecedent to that ? 

24). The answer is, though property had already arisen, it is now by 
the act of the donee, subsequently recognizing' it for his own, rendered 
liable to disposal at pleasure : and such is the meaning of the term ‘ accep- 
tance’ or ‘ appropriation.’ From its association with , teaching, and assisting 
at sacrifices, receipt {pratigraha) is, without question, a mode of acquisition, 
though it do not immediately create property : for, in the case of assisting 
at sacrifices and so forth, property in wealth so gained arises solely from 
the gift of the reward. • 

25. Or the survival of the son, at the time of his father’s demise, 
may consiitute his acquisition. Besides, in the case of goods left by a 
biother or other relative, the property of the rest of the brethren or other 
heirs, must, however reluctantly, be acknowledged to arise either from hia 
death of from the survival of the rest at the time of hia decease. 

26. Hence [that is, because property is not vested in sons, while the 
father lives, or because property is not by birth, but by survival, or because 
the demise of the ancestor is a requisite condition,] the passage before 
cited, beginning* with the words “ after the [death of the] father,” being 
intended to declare property vested at that period, [namely at the moment 
of the father 8 d#»cease] recites partition which, of course, then awaits the 
pleasure [of the successor.) For it cannot be a precept, since ihe same 
result [respecting the right of partition, at pleasure,] was already obtained 
{as the necessary consequence of a right of property .J 
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27. Nor can it be a restrictive injunction. For, as that is contrary to 
.the text of Menu. “ Either let them thus live together ; or let them dwell 
apart for the sake of religious merit and as it produces visible conse- 
quences only [not any unseen or spiritual result,] it can neither be an in- 
junction for an immidiate partition, nor a limitation of the time. 

28. Besides, partition would be admissible, only at the moment imme- 
diately following the father’s decease and not at any later period ; for there 
is^not in this instance, as in that of a sacrifice on the birth of a child, an 
objection analogous*to the hazard of the new born infant’s life: and parti- 
tion to be made at any time after the fathers demise, while the sons live, 
and at their pleasure, is already obtained [as a necessary result of obvious 
reasoning, without need of a special precept for the purpose.] 

29. Therefore, the text of Menu must be argued [by you] to intend 

the prohibiting of partition, although the son’s right subsist during the life 
of the father. But that is not maintainable. For it would thus bear an 
import not its own. . ^ 

30. Hence the texts of Menu and the rest [as De'vala (§ 18)] must be 
taken as showing, that sons have not a right of ownership in the wealth df 
the living parents, but in the estates of both when deceased. One position 
is conveyed by the terms of the text ; the other by its import. 

31. Mere demise is not exclusively meant : for that intends also the 
state of a person degraded, gone into tetirement, or the like ; by reason of 
the analogy, as occasioning an extinction of propert 3 ^ 

32. Accordingly Nareda says : ‘‘ When the mother is past child-bear- 
ing, and the sisters are married, or if the father be lost, or no longer an 
householder, or if his temporal affections be extinct. 

33. “ Lost” signifies degraded : ‘‘ no longer a house-holder,” having 
quitted the order of a house-holder. If the reading be “ when he is exempt 
from death,” then the sense is “ when being exempt from death (that is 
alive,) he is devoid affections.” The v.iriation in the reading is unfounded. 

34. Here also, to show, that the sons’ property in their father’s wealth 
arises from such causes as the extinction of his wordly affections, this one 
period of partition, knowm to be at their pleasure, is recited explanatorily ; 
for the recital is conformable to the previous knowledge, and the right of 
ownership suggests that knowledge. 

35. Since any one parcener is proprietor of his own wealth, partition 
at the choice even of a single person is thence deducible ; and concurrence 
f* heirs, suggested as one case of partition, is recited explanatorily in the 
text “ the brethren being ai^sembled &c.” Else, since assemblage implies 
many, there could be no distribution between two ; for no passage of law 
expressly propounds a division between co-heirs. 

36. Is not the eldest sou alone entitled to the estate, on the demise of 
the co-heirs ? and not the rest of the hretliren ? for Menu says : “ The eldest 
brother may take the patiimouy entire; and the rest may live under him, 
as under their father.” And here eldest intends him who rescues his 
father fiom the hell called Put; and not the senior survivor. By the 
eldest, as soon as born, a man becomes father of male issue, and is ex- 
onerated from debt to his anceset<»rs ; such a son, therefore, is entitled 
to take ihe heritage. That son alone, on whom he devolves his debt, and 
throng whom he tastes immortality, was begotten from a sense of duty : 
otfasrs are considered as begotten from love of pleasure.’' 
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37. Not so : for the right of the eldest [to take charge of the wholej 

is pronounced depiendent on the will of the rest. Thus Ndreda says : 
‘‘ Let the eldest brother, by consent, support the rest, like a father ; or let a 
younger brother, who is capable, do so : the prosperity of the family de- 
pends on ability.” By consent of all, even the youngest brother, being 
capable, may support the rest. Primogeniture is not a positive rule. For 
Menu declares : “ Either let them thus live together, or let them live apart 

for the sake of religious merit : since religious duties are multiplied aparty 
separation is, therefore, lawful.” By the terms ‘‘ together or apart,” and 
“ for the sake,” he shows it optional at their choice. 

38. Thus there are two periods of partition : one, when the father’s 
property ceases ; the other by his choice, while his right of property endures. 

39. But three periods must not be admitted ; one, when a father dies ; 
another, when he is devoid of worldly regards, and the mother’s courses 
have ceased ; and a third by his own choice, while the mother continu es to 
be capable of bearing children, and the father still retains temooral affec- 
tions. For, if the cessation of the mothers’ courses be joined, as a condi- 
tion, with the extinction of the father’s worldly inclinations, it might be 
concluded, that partition could no' take plaee among sons, however desirous 
of it, when the father becomes a hermit (his temporal propensities being 
extinguished ;) since the cessation of the mother’s courses cannot yet have 
happened [while she is still between thirty and fourty years of age :] for 
the nubile age, as ordained by Menu, is twelve years for a girl to be married 
to a man aged thirty, and eight years for one to be espoused by a man aged 
twenty-four ; and the age prescribed for entering into another order is fifty 
years. 

40. If it be said, the extinction o^ passions, without any condition 
annexed to it, mark.s the period for a division of the father’s estate ; that 
is denied ; for it might be thence inferred, that partition would not take 
place, although the father were a degraded person, if he were nob at the 
same time devoid of temporal regard, 

41. But, if this be pronounced to be another period of partition, then 
four distinct periods would arise ; 1. the demise of the father ; 2. his degra- 
dation ; 3. his disregard of secular objects; 4. his own ohoice. 

42. The alleged power of sons to make a partition, when the father is 
incapable of^ business [by reason of extreme age &c.] has been asserted 
through ignorance of” express passages of law [to the contrary.] Thus 
if arfia says : “While the father lives, sons have no inde pendent pow^r in 
legard to tho receipt, expenditure and bailment i»f wealth. But, if he be 
decayed, remotely absent, or affi cted with disease, let the eldest’son manage 
the affairs as he pleases”. So Sancha and Llchita explicitly declnre : 
“ If the fathe^r be incapable, let the eldest manage the affairs of the family, 
or, with his consent, a younger brother conversant with business. Partiiion 
of the wealth does not take place, if the f ither be nob d' sirous of it ; when he 
is old, or his mental faculties are impaired, or Ins body is aflBiicted with a 
lasting disease. Let the eldest, like a father, protect the goods of the rest; 
tor [the support of] the family is founded on wealth. They are not inde- 
pendent, while they have their father liviug, nor while the mother survives.” 

43. These two passages, forbidding partition when the father is in- 
capable of business, or when be labours under a lasting disorder, direct, 
that the eldest son should superintend the household, or a younger son who 
is conversant with business. The text last cited, therefore, runs not if the 
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father desire it not and it was by mistake that it was written if he be 
incapable of business, partition of the wealth takes place Ac.’’ 

44. Therefore two periods only are rightly affirmed : one, when pro- 
perty ceases by the owner’s degradation from his tribe, disregard of tempo- 
ral matters, or actual demise ; the other by the choice of the father, while 
his property still subsists. 

45. The condition “ when the mother is past child-bearing,” regards 
wealth inherited from the paternal grand-father. Since other children can- 
not be borne by her, when her courses have ceased, partition among sons 
may then take place : still, however, by the choice of the father. But, if 
the hereditary estate were divided, while she continued to be capable of 
bearing children, those, born subsequently, would be deprived of subsistence. 
Neither would that be right : for a text expresses, They wHo are born, and 
they who are yet unbegotten, and they who are actually in the womb, all 
require the means of support : and the dissipation of their hereditary main- 
tenance is censured.” 

46. It is because there are two periods of partition, in the case of the 
father’s wealth, that Menu, Gautama and others, avoid the word ‘‘dead,” 
and use the term “ after.” Since the father’s right then ceases, the term 
^‘after” is employed to express that sense. Hence this is one period of parti- 
tion. Another, regulated by his choice, while he does retain worldly affec- 
tions, is indicated by the text “a son born after the division cf:c.” 

• 47. The condition *‘and when the sisters' are married” does not intend 
a distinct period, but inculcates the necessity of disposing of them in marri- 
age: as the text of Ndreda ‘‘What remains of the paternal inheritance 
over and above the father’s obligations and after payment of his debts, may 
be divided by the brethren ; so that their father continue not a debtor is 
intended to inculcate the obligation of paying the father’s debts, not to re- 
gulate the time of partition. 

48. From that next of Ndreda, it results, that co-heirs making a 
partition, may apportion the debts of their father or other predecessor, with 
the consent of the creditors, or must immediately discharge the debts. For 
Rucb is the purpose of ordaining a par^itlou of the residue after payment of 
debts Accordingly 'Yd nyaividcya propounds the distribution of a mother’s 
wealth, ronaining over and ab )ve her debts. “Daughters share the residue 
of their mother’s property, after payment of her debts : and the male issue, 
in default of daughters.” This will be fully considered under the head of 
debt. 

49. Or the restriction may signify, that the mother's effects should be 
shared by the sons, if their sisters have been given in marriage : but, if they 
be unmarried, the inheritance is held in common with them. This will be 
explained in due time. 

50. It is thus established [by reasoning, as well as by positive law.] 
that two pe|iods exist for the partition of wealth appertaining to a father 
[whether acquired by himself or inherited from ancestors ] 
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CHAPTER II. 

Partition, made by a Father, — of property cmoestral, — and of his otm 

acquisitions, 

1. In the next place, the period for the distribution of an estate left 
by a paternal grandfather or other ancestor, is propounded. On that sub* 
ject Vrlhaspati says, ^‘On the demise of both parents, participation among^ 
brothers is allowed : and even while they are both living, it is right if tha 
mother be past child-bearing.” 

2. This passage does not relate to the father’s wealth ; for the text^ 
concerning the exclusive right of a son born afrer partition, would be with* 
out relevancy : since there mn be no son born when the woman is past ^ 
child-bearirjg. Nor can it be supposed to relate to the mother’s goods : for 
she would thus be stript of her wealth. The condition, that she be pastK 
child-bearing, must then relate to the estate of the grandfather or other 
ancestor. 

8. Neither can the circumstance of her being past child-bearing, be a 
cause of partition, independently of choice: for there can be no partition 
without a will to make it. 

4. If it be asked, ‘admitting a choice, whose must it l>e T The answer 

is, *the father’s as deduced from^the text of G%utama: “After the [de* 
mise of the] father, let sons share his estate. Or while he lives, if the 
mother be past child-bearing, and he desire partition.” • 

5. Hence [since such is the import of Vrlhaspati's text] the decease* 
of both parents is one period [for the partition of the grandfather’s estate :J 
and since “ parents” are here exhibited in the dual number, a division of the 
father’s estate, among brothers of the whole blood, ought [in strictness] to 
be made only after the decease of the mother. 

6. The mention of the mother’s demise, does not here impl}^ partition 
of her goods : since the phrase “even while they are both living” cannot 
relate to the mother’s separate property. It must be understood as relating 
to the property of another person ; for the legality of partition in the in- 
stance'of survival is there propounded, (as appears fr^m the word even,) in 
the same case, in which the demise of both parents was declared a reason 
of distribution. The death of the mother must not be expounded as rela- 
tive to her goods. This subject will be fully considered in its place. 

7. Therefore the death of both parents is one period for partition of 
an estate inherited from a grandfather or other ancestor, and the other ia^ 
by the choice of the father when the mother is past child-bearing. 

8. A division of it does not take place without the father's choice 
since Menu, Ndreda, Gautama, Bdudhdyana, Sancha and Lichita, and 
others, (in the following passages, “ they have not power over it, ” ‘‘they have 
not ownership while their father is alive and free from defect,” “while he 
lives, if he desire partition,” “partition of heritage by consent of the father,*^ 
“partition of the estate being authorized while the father is living” &c.> 
declare without restriction, that sons have not right to any part of the 
estate, while the father is living, and that partition awaits his choice : for 
these texts, declaratory of a want of power, and requiring the father's con- 
sent, must relate also to property ancestral ; since the same authors have 
not saparately propounded a distinct period for the division of an estate 
inherited from an ancestor. 
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9. The text of Ydjnyawalcya (‘^The ownership of father and son is 
fhe same in land which was acquired by his father, o^in a corrody, or in 
chattels,**) properly signifies, as rightly explained by the learned Udydta^ 
that, ^when one of two brothers, whose fathers is living, and who have not 
received allotments, dies leaving a son ; and the other survives ; and the 
father afterwards deceases; the text, declaratory of similar ownership, is 
intended to obviate the conclusion, that the surviving son alone obtains his 
estate, because he is next of km. As the father has ownership in the 
grandfather’s estate : so have his 8f)ns, if he be dead. There is not in that 
case, any distinction founded on greater or less propinquity ; for both equal- 
ly confer a benefit by offering a funeral oblation of food, as enjoined at 
solemn obsequies.’ Such is the author’s meaning. 

* IQ. Acc(»rdingly a great-grandson, whose ftther [as well as grandfather} 
is deceased, is in like manner an equal claimant witli the son and grandson. 
For he likewise presents a funeral oblation. 

11. But, if sons had ownership, during the life of their father, in their 
grandfather’s estafte, then, shotild a division be made between two brothers 
one of whom has made issue and the other has none, the children of that 
one would participate, since [according to your opinion] they have equally 
ownership. 

12. It should not be objected that such cannot be the meaning of the 
text, as not being the subject premised; f«r the case of grandsons by differ- 
eu4 fathers, was the proposed subject. 

13. A “corrody” (§ 9) signifies what is fixed by a promise in this form,, 
will give that in every month of Cartici.** 

14. “Chattels.”] From their association with land, slaves must be 
here meant. 

15. Or the meaning of the text (§ 9) may be. as set forth by Dhdres- 
wara, ‘ A father, occupied in given allotments at his pleasure, has equal 
ownership with his sons in the paternal grandfather’s estate. He is noo 
privileged to make an unequal distribution of it, at his choice, as he is in 
regard to his own acquired wealth.' 

16. So Vishnu^sskys, “When a father separates his sons from himself, 
his will regulates the division of his own acquired wealth. But, in the 
estate inherited from the grandfather, the ownership of father and son is 
equal.” 

17. This is very clear. When the father separates his sons from him- 
self, he may, by his own choice, give them greater or less allotments, if the 
wealth were ’acquired by himself: but not so, if it were property inherited 
from the grandfather ; because they have an equal right to it. The father 
has not in such case an unlimited discretion. 

18. Hence [since the text becomes pertinent by taking it in the sense 
above stated ; or because there is ownership restricted by law in respect of 
shares, and not an unlimited discretion ;] both opinions, that the mention 
of like ownership provides for an equal division between father and son in 
the case of property ancestral, and that it establishes ^ the son’s right to 
require partition, ought to be rejected 

19. Other texts should be explained in the very same nranner. 

3Q. It is consequently true, [since the text above cited do not imply 
co-ordinate ownership,] that tb3 father has bis double share of wealth 
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inherited from the grandfather or other ancestor ; and that a distribution 
takes place at th^ will of the father only, and not by the choice of his sonfef. • 

21. If the father recover p eternal wealth, [seized by strangers, and] 
not recovered [by other sharers, not by his own father,] he shall not, unless 
willing, share it with his sons : for in fact it was acquired by him. ’ In this 
passage, Menu and Vishnu^ declaring that he shall not, unless willing, 
share it, because it was acquired by himself, seem thereby to intimate a 
partition among sons even against the father’s will, in the case of hereditary 
wealth not acquired [that is, recovered], by him. But here also, the mean- 
ing is, that a 'father, setting about a partition, need not distribute the 
grandfather's wealth, which he received : but must so distribute the rest of 
it, and not according to his own pleasure. Those authors do not thereby 
indicate partition at the choice of sons. 

22. The father has ownership in gems, pearls, and other moveables^ 
though inherited from the grandfather, and not recovered by him, just as 
in his own acquisitions ; and has power to distribute them unequally, as 
Ydjnyobwalcya intimates, “ The father is master of the gems, pearls, and 
corals, and of all [other moveable property :] but neither the father, nor the 
grandfather, is so of the whole iuimovaoie estate.” 

23. Since the grandfather is here mentioned, the text must relate to 
his effects. By again saying “ all” after specifying “gems, pearls, &c.,” it is 
shown, that the father has authoritv to make a gift or any similar disposi- 
tion of all effects, other than land &c., but not of immovables, a corrody and 
chattels, [i. e., slaves.] Since here also it is said ^‘the whole,” this prohibi- 
tion forbids the gift or other alienation of the whole, because [immovables 
and similar possessions are] means of supporting the family. For the rnaiu- 
tenance of the family is an indispensable obligation ; as Menu posfitively 
declares, “The support of persons who should be maintained is the ap- 
proved means of attaining heaven. But hell is the man s portion if 
they suffer. Therefore [let a master of a family] carefully maintain 
them.” 

24. The prohibition is not against a donation or other transfer of a 
small part not incompatible with the support of the family. For the in- 
sertion of the w’ord “whole” would be uameauipg*[if the gilt of even a 
small part were forbidden.] 

25. From the express mention of immovables, a prohibition is inferred 
by the analogy exemplified in the loaf and staff, against the gift or other 
transfer of a corrody or of slaves. 

26. But, if the family cannot be supported without seHing the whole 
immoveable and other property, even the whole may be sold or otherwise 
disposed of : as appears from the obvious sense of the passage ; and because 
it is directed, that a man should by all means preserve himself. 

27. It should not be alleged, that by the texts of Vy&sa (“ A single 
parcener may not, without convsent of the rest, make a sale or gift of the 
whole immoveable estate, nor of what is common to the family.” “Sepa^ 
rated kinsmen, *a8 those who are unseparated, are equal in respect of 
immovables: for one has not power over the whole, to give, mortgage, or 
sell it,”) one person has not power to make a sale or other transfer of such 
property. .For here also [in the very instance of land held in common,] 
as ID the case of other goods, there equally exists a property consisting iu 
the power of disposal at pleasure. 
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28. But the texts of Vydsa (§ 27,) exhibiting a ^prohibition, are 

•iiftended to show a moral offence : since the family is distressed by a sale, 

gift or •ther transfer, which argues a disposition in the person to make an 
ill use of his power as owner. They are not meant to invalidate the sale 
or other transfer. 

29. So likewise other texts (as this, “Though immovables or bipeds 
have been acquired by a man himself, a gift or sale of them should not he 
made by him, unless convening all the sons,”) must be interpreted in the 
game manner. For here the words “should’’ “be made” must necessarily 

understood. 

30. Therefore, since it is denied, that a gift or sale should be made, 
the precept is infringed by making one. But the gift or transfer is not 
null : for a fact cannot be altered by a hundred texts. 

31. Accordingly [since there is not in such case a nullity of gift or 
alienation.] Ndreda says: “When there are many persons sprung from one 
man, who have duties apart, and transactions apart, and are separate iu 
business, and character, if they be not accordant in affairs, should they give 
or stdl their own sharej, they do all that as they please, for they are masters 
of their own wealth.” 

32. We resume the subject.* Tiuis, for the reasotis before stated, 
sinc^ the equal participation of father and son in the estate of the grand- 
father or other ancestor would be incongruous; and since it cannot be 
intended by the text (§ 9) to confer on sons a right to demand partition ; 
that text must either be meant to prevent an unequal distribution depending 
solely on the father’s pleasure, [according to Dhdreswara's interpretation ; 
§ 15] or it must intend the equal right of a nephew whose father is de- 
ceased*, to share with his uncle ; conformably with the other exposition[§ 9]. 

33. Thus [since sons have ,not power to require partition] a division 
even of wealth inherited from the grandfather must be made by the sole 
choice of the father. But, with this difference, that it is requisite, the 
mother should have ceased to be capable of bearing issue : whereas, in the 
instance of his own acquired property, partition takes effect without that 
condition. But, after the demise of the father, it takes place equally in 
the case of both sorts* of property [the father’s estate or the grandfather’s} 
without distinction. 

34. Therefore the periods of partition are two, oven in the case of 
wfalth inherited from ancestors. 

35. In such case, if the father voluntarily make a partition with his 
sons, he may -reserve for himself a double share of property ancestral. For 
VHhaspati, saying “ The father may himself take two shares at a partition 
made in his life-time and Ndreda, “ Let the father making a partition, 
reserve two shares for himself,” do so ordain, without restriction. 

* 36. Besides, a double share of the grandfather's wealth is the father’^ 

due by this [following] argument. 

37. Deductions of a twentieth part (with the best of^all the chattels,) 
and of half a twentieth, and of a quarter thereof, are propounded by a 
passage of Menu : (“ The portion deducted for the eldest is the twentieth 
part o( the heritage, with the best of all the chattels ; for the middlemost 
half of that ; for the youngest ^ quarter of it,”) and shares increased by one 
portion, by half of one, and by a quarter, are propounded by other passages 
of the same author: (“If a deduction be thus made, let equal shares of the 
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residue be allotted : but if there be no deduction, the shares must be distri: 
buted in this marwier ; let the eldest have a double share ; and the next boib‘i* 
a share and a half ; and the youngest sons each a share : thus is the law 
settled.’* j Gautama likewise, after directing, that “ A twentieth part shall 
belong to the eldest, besides a pair [of goats or sheep,] a car, together with 
beasts that have teeth in both jaws, and also a cow and bull ;** (i. e. a pair 
of goats, or the like, car with horses or other beasts having teeth in both 
jaws, and a bull together with a cow ; all this shall belong to the eldest ;) 
and after directing, that “ Cattle blind of one eye, or aged, dwarfish, or 
disfigured, shall belong to the middlemost, if there be more than one (i. e., 
aged or old, dwarfish or stunted, disfigured or having a distorted tail ; these 
shall appertain to the middlemost, provided the cattle be numerous;) and 
after further directing, that “ A sheep, grain, iron, a house, and, together 
with a cart, one each sort of quadruped, shall be given to the youngest ; all 
the residue shall be equally divided ;’* (i, e., a sheep and other things, as 
specified, shall be allotted to the youngest ; but let the brethren divide 
equally the whole of the residue ;) has by the following pas.sage allotted a 
double share to the eldest : “ Or let the first born have two shares, and the 
rest take one a piece.” 

38. It must not be argued, that the eldest has a double share allotted 
to him as the acquirer of the wealth. For the allotment of two shares is 
directed ‘Mf there be no deduction:** now a deduction could not be supposed 
in the case of an acquisition ; and, since the middlemost and youngest are 
not, inasmuch as they are acquirers of the property, distinguished from the 
eldest, the assigning of a share and a half, or other less portion, [as a share 
and a quarter,] to them, would be incongruous, and the use of the term 
** eldest*’, &c., would be impertinent. 

39. Accordingly, in the case of a partition between an appointed 
daughter and a true legitimate son, Mena ordains, A daughter having 
been appointed, if a son be afterwards born, the division of the heritage 
must in that case be equal, since there is no right of primogeniture for the ■ 
woman.” Thus propounding equal partition, because there is no right of 
primogeniture in this instance by reason of her sex, the author thereby 
intimates, that a male would have had a double share [in risht of his bein » 
eldest. 

40. In regard to what is said, that as in the instance of the Edldcd^ 
a. passage of revelation to this effect, “ The Holdcd ought to be performed,” 
is assumed for the justification of the practice of celebrating, that festival 
which is in use among the Prachyas ; (for it can be sufficiently justified 
by such a passage ; and one, containing the word Prdchya or "other restric- 
tive term, need not be supposed, since. the proof of it would be burdensome;) 
so, in this case liKewise, a passage of revelation in these words, “ Let the 
acquirer take a double share,” must be inferred, and not one containing the 
word ‘^eldest” or other restrictive term. That argument is not right; for,* 
in the one case, the practice observed by the Prdchyas can be justified by 
a general precept of revelation, which • must be presumed to that end*. It 
should not be alleged, that one containing the term Prdchya must be 
supposed for the sake of justifying the omission of that festival by others 
than Prdchyas* Omission, consisting in non-performance, is no fit reason 
for presnniing^ a lost revelation. But, here, since the Menu and the rest 
use the w^ord “"eldest,” a passage of scripture containing that term ought co 
be presumed to justify its insertion ; not one exhibiting the word 
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** acquirer since there is no necessity for assuming’ thisr^or is there any 
•pjlJecial authority for the proof of one containing both terras. It should not 
be alleged, that, since it is necessary to suppose a revelation for the purpose 
of authorizing the acquirer's double share in other cases, that may be the 
origin of the law in this case also, for it is an easy conclusion, and the word 
eldest" may signify the acquirer. The reverse is equally possible; for, 
if a revelation containing the term “ eidest” be supposed, even the word 
•‘acquirer” might just as well as be presumed to signify eldest, since there 
is no ground of preference. Besides, on the same principle of facility, a 
supposed passage of scripture, containing three, four, or more terms, may be 
any how inferred from reasoning ; and the terms the whole law may be 
made to relate to it, by interpreting them according to analogy and meta- 
phor ; and thus may you demonstrate your skill in the law. Therefore, 
since an established practice, or a sentence of memorial law, from which a 
passage of scripture is to be inferred, may be sufficiently justified by assum- 
ing a passage in which the particular practice is described, or the words 
of the law are contained ; more should not be presumed. And such is the 
import of the reasoning, instanced under the head of Holdcd. 

41. Accordingly [since primogeniture and acquisition are severally, and 
independently of each other, reasons for the allotment of a double share,] 
Vasishthat having ordained a double share for the eldest brother, separately 
propounds the allotment of two shares to the acquirer. Thus, after 
premising “ Partition of heritage among brothers,” he says “ Let the eldest 
take two shares;” and at no great distance adds: “He, amongst them, 
who has made an acquisition, may take a double portion of it.” Two 
shares being thus ordained by this author in right of acquisition, his direc- 
tion (or a double allotment, to be given to the eldest brother, would 
be impertinent. 

42. The right of taking a double share, too, is not confined to the 
case of primogenitufe. Thus VHhaspati says : “ The eldest by birth, by 
science, and by good qualities, shall obtain a double share of the heritage, 
and the rest shall share alike ; but he is as a lather to them." If the allot- 
ment of two shares were only in right of acquisition, the mention of birth, 
science, and good qualities, would be useless. 

43. The double portion is applicable to the c;ise of partition am^^ng 
whole brothers [or among half brothers only ;] and the deduction of a 
twentieth part for the eldest is relative to partition among brothers of both 
the whole and the half blood. For Vrlhaspati says: “All sons of 
regenerate men, born of women equal by class, should share alike after 
giving a dedu^stinn to the eldest," 

44. Since partition among sons born of several wives, equal by class, 
is here stated as preceded by a deduction, it follows, thaff the doctrine of a 
double share relates to the case of whole brothers : and this is proper, for 

f the elder brother has the greater weight among his brethren, from the cir- 
cumstance of his being of the whole blood. 

is. The deduction also of one in ten cows &c., must not be made. 
So Menu declares : ‘‘ Among brothers successful in the pei-formance of their 
duties, there is no deduction of the best in ten, though some trifie, as a mark 
of greater veneration, should be given to the first-born." 

46. By the reasoning thus set forth, if the elder brother have two 
shares of the father’s estate, how should the highly venerable father, being 

xiatnral parent of the brothers, and competent to sell, give or abandon 
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the property, and%eing the root of all coanexion with the grandfather’s 
estate, be not entitled, in like circumstances, to a double portion of his owrk 
father’s wealth ? Vrlhaspati, extending to the eldest son the right to a 
double share because he is like a father, as expressed in a passage above 
cited (§ 42,) does thereby intimate a maxim, that the father shall have two 
shares: and the maxim is actually propounded by VHhaspati; for he 
ordains such an allotment is general terms: “The father may himself take 
two shares at a partition made in his life-time.” So Ndreda says: “Let 
the father, making a partition, reserve two shares for himself; and the 
mother shall take an equal share with her sous, if her husband be 
deceased.” 

47. A father, distributing the goods, may take two shares for himself. 
The construction of the sentence is not, “A father, distributing his own 
goods, may take two shares:” fur that would contradict the doctrine before 
stated. 

' 48. Besides, if the father and son are to share equally the grand- 

father’s wealth, [under texts declaratory of their similar or equal rights,] 
it must be affirmed, that as much as in rtie father’s share, so much (in 
number and quantity,) is the son’s: not, that the very same effects, and 
same in quantity, which are the father s, are also the son’s : for thus 
the propel ty would be in common; and it might be concluded, that 
like the goods of husband and wife-, no partition thereof could take 
place. 

49. Now, if the case were so, [rhat is, if sons were entitled to share 
with their father allotments of equal amount, while his property continued;] 
the eldest, together with his son, would have four shares, if two must be 
allotted to his son, at the same time that two are allotted to the eldest 
himself in right of primogeniture : and one share only would belong to 
another brother. Thus, it the eldest brother have many children, and equal 
portions must be assigned to them, as to their father, a mere trifle would 
remain for a younger brother, which would be in co itradiction to great 
authorities. 

50. As for the text of VrlJiaspati: “In wealth acquired by the 
grandfather, ^^hether it consist of moveables or iiumoveables, the equal 
participation of father and of son is ordained its meaning is, that the 
participation shall be equal or unifoim, and th;. father is not entitled to 
make a distribution of greater or less shares at his choice, as he may do 
in the instance of his own acquiied goods. It does not imply, that the 
shares must be alike. 

51. Or the text, declaratory of equal shares, may reiale to a father 
who is himself son of two fathers-; [one the natuial, and the other the 
adoptive parent.] 

52. The passage, which declares that the ownerabip of father and ^ 
son is the same,” has been already expounded (§ 9 &c.), 

53. Moreover, it is said, if that father be eldest, as rescuing his cwu 
father fiom the misery to which a childless peison is doomed, it is assuredly 
reasonable, that he should have an allotment twice as great as Lis own 
sons, in the same case in which he would have double the allotment of bia 
brothers, because he was as a father lo them, for it is through him, that hia 
sons are connected with the hereditary property. But if be be not the eldest 
son of his father, he takes only an equal share with his sous, 

138 
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54. That is not accurate. For, since a share arfd a half, or other 
• «pecihc allotment, is ordained for the middlemost and other sons, it is 

assuredly fit, that the father should have a double share, in right of pater- 
nity ; and it is not proper on the part of yourself and the holy writers, to 
direct the equal participation of father and son in general terms. 

55. Besides, the allotment of two shares to the father is not properly 
applicable to his own acquired wealth ; as appears from the circumstance, 
that the distribution of it follows his choice. The precept regarding that 
allotment would be superfluous, since he may, at his choice, have either 
more or less than two or tnan three shares. Nor can the text be restrictive, 
for it would contradict Vishnu, who says : “ When a father separates his 
sons from himself, his own will regulates the distribution. But, in the 
estate inherited from the grandfather, the ownership of father and sou 
is equal,” 

56. The meaning of this passage is, ‘ In the case of his own acquired 
property, whatever he may choose to reserve, whether half, or two shares, 
or three, all that is permitted to him by the law : but not so, in the case 
of property ancestral’ 

67. Accordingly Hdrita says; “A father, during his life distributing 
his property may retire to the forest, er enter into the order suitable to 
«in aged man ; or he may remain at home, having distributed small allot- 
ments and keeping a greater portion : should he become indigent, he may 
take back from them.” 

58. By this text the father is authorized to distribute a small part, 
and to reserve the greatest portion of his wealth. “ The order suitable to 
an aged man,” intends retirement. 

59. As for the text of Sancha and Lichlta, “ If he be son of one 
father (jScaputrd), he may allot two shares to himself,” the sense of it is 
this ‘ The Word dcaputra means son of one man: it is not a compound 
«pithet signifying one who has an, only son ; for rhat mode of constructiou 
prevails less than the other. *‘A son of one man” is a true legitimate 
son. The father, being such, is entitled to a double share : not so one who 
is {esMtrajd) issue of the soil, though he be the father of the family.’ 
But the text before cited (§ 9), declaratory of the equal ownership of father 
and son, must be explained as intending a father who was {esMtraja) issue 
of the soil of wife. 

60. The offspring of the soil is indeed son of two fathers. Baudhd- 
yana declares him so: “ The son who is begotten by another on the autho- 
rized wife of a man deceased, impotent, or distempered, is son of the soil. 
He is coDsidbred as son of two fathers, as partaking of both families, and as 
heir to the wealth and obsequies of both.” 

61. The meaning of this is, that the son begotten by another person 
the wife of an impotent man or the like, with the husband’s consent, is 

term.ed (csk^raja) the son of the soil. 

62. So Ndreda says : “ The produce of seed, which ic sown in a field 
with permission of a proprietor, is considered as belonging to both the 
owner of the seed and the proprietor of the soil.” 

63. Hence [since the compound epithet is a construction not to be 
preferred;] and because the term {dcaputrd) ought to be made significant 
in the passage in question, as an epithet of the subject, is confuted. 
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64!. Bvjsides,* one^ who continually explains in a vague sense, terms' 
used by authors tr^inscondently wise, as Menu, Oawtama^ Dacaha and the? 
rest, only demonstrates his own iinsettledness. 

65. Thus the father has a double share even of wealth acquired by his^ 
own son. For the expression is general : let him reserve two shares f ^ 
or “ ho may take twQ shares.” Gdtydyana declares it very explicitly ; A 
father takes either a double share or a moiety, of his son’s acquisition of 
wealth ; and a mother also, if the father be deceased, is entitled to an equal 
portion with the son.” 

66. The moaning of this passage is, that the* father has a right to take* 
either a double share or a moiety of his son’s acquired wealth. 

67. It must not bo explained thus : ‘ From the acquisition of both son 
and wealth, the father becomes entitled to two shares ; but from no acquisition* 
of a son, the owner keej)s the whole.’ For it is adtnitted, that, when parti- 
tion is made with brothers, one, wdio even has not got a son, takes two 
shares, as the gainer of ihe wealth: how then can he keep ilie whole?* 
It must therefore bo affirmed, that, if any relative exist, who is entitled 
to barticipaie, the acquirer has two shares ; but, if there be none, he 
Ivoeps th(i whole : and thus the specidc mention of father and son becomes- 
unmeaning, like the singing of a drunkard. Besides, acquisition is an 
act causing property ; and it is a contradiction to say that it does not 
produce pronerty, since ib has been expressly declared to do so [by the 
wise.] Neither is it true, that a son is the property of bis father. For the 
rjontrary is shown under the head of gift of a whole estate. The termr 
acquisition would be therefore metaphorical in regard to sons, and literal 
in respect of wealth. But that is inadmissible in the instance of a single? 
term once uttered. 

68. It must not be argued, that the precept would be superfluous,, 
since the son’s right to a double share is demonstrable, because the wealth 
was acquired by him ; and since the father’s right to two shares is alse* 
deduciblo independently of this text; [and] their equal participation may be 
thence inferred. The precept is significant : since, without this text, 
there is no ground for concluding a father’s right to two shares of his son’s- 
wealth. • ^ 

69. Besides, if the term ‘‘ acquisition of wealth” be interpreted- as- 
relating to the father’s goods, his right of taking two shares, or a moiety,, 
at his choice, would be inapplicable, for his power of taking according to 
his pleasure, and the exercise of his will, are unresUicted. He may choose 
to take a share and a half, or one and a quarter, or three quarters of one 
share. How then are only two cases stated ? That it cailnot intend » 
restriction [to those two cases] nor relate to the father’s own "goods, has- 
been already shown [from two passages before cited :] and it is as fit that^ 
he should have a moiety of his sou’s acquired wealth, as it is that he should 
have two shares of such wealth. 

70. Nor does the text intend his taking a moiety of two ahares, or., ib- 
other words, a single share. For moiety and share being relative terms^ 
imply a something* of which they are parts: and, since they are equal ia 
regard to the person and to the act of taking, they cannot relate to each 
other. As the interpretation, which takes the relative term double share,’*' 
in construction with acquisition of wealth” in the ablative^ is imexception- 
able, it is also right to construe the word moiety with it; for the terms are 
Goutigaous, A moiety of the wealth, therefore, is meant ; not a moiety oi 
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tw?> shares, of ifi &thef v^onls a single share : Tor^it would be irnpi-oper, 
'whiffe tie obTious term, “a single share,” might hive been used, to employ 
a term, whieh does not express tbftt sense. A moiety of the wealth, then, 
is the right interpretation. 

71. Here, the father has a moiety of the goods acquired by his son at 
the charge of bis estate ; the son, who made the acquisition, has two shares ; 
and the rest, take on© apiece. But, if tlie father’s estate have* not been 
used, ho has two shares ; the acquirer, as many ; and the rest are excluded 
from particip ition. 

72. Or elf 5 e, a father, „ endowed with knowdedgo and other excellencies, 
has a right to a moiety : for an increased allotment is granted to the eldest 
by science and other good ([ualities. But one destitute of such qualities has 
a double share in right merely of his paternity. 

73. Therefore, the meaning of the texts is, that a father may reserve 

for himself two shares of wt^alih which has (l(‘'Cend(id in succession [from 
aneesi.ors,] ^r of that whieh has b(‘en acquired by bis son. Re is not 
ent itled to more, however desirous of it he may bo. But, of his own ac- 
quired wealtli, h(‘ mjiy reserve inueli as lie pleases. . 

74. Among his sons, he may make tht‘ distribution, either by giving 
[to th(^ first bora] or withholding [from him] the deduction of a tAventieth 
part, of the grand father estate. But, if he make an unequal distribution 
on his own acipiired wealth, lieing desirous of ffiving more to one, as a token 
of este(‘m, on account of his good qualities, or for his support on account of 
a numerous faiirily, or through compassion by reason of his incapacity, or 
through favour by reason of ni.^ piety ; the father, so doing, acts lawfully. 

75. Yojnyawalcifa declares it : “ A lawful distribution, made by the 
father, among sons separated with greater or less allotments, is pronounced 
[validj.” So VrUiaspciti : Shares which have been assigned by a father 
to his sons, whether equal, greater, or less, should be maintained by them. 
Else they ought to be’ chastised,” Nttreda likewise : ‘‘ For such as have 
been separated by their father with equal, greater, or less allotments of 
wealth, that is lawful distribution : for the father is Ijrd of all.” 

7G. Since the circwrmstance of the father being lord of all the wealth., 
is .stated as a reason, and that cannot he in regard to the grandfather’s 
estate, an unequal distribution, made by the father, is lawful only in the 
instance of his own acquired wealth. Accordingly Vishnu says, “ When a 
father separates his sons, from himself, his own will regulates the division 
of his own acquired wealth. But in the estate inherited from the grand- 
father, the ownership of father and son is equal.” 

77, A?5 a superior allotment, in the form of a deduction, is indicated 
by a passage of Fey n2/«?raJc7/rt, (“ When the father makes a partition, let 
him separate his sons, according to his pleasure ; and either dismiss the 
eldest with the best share ; or, if he choose, all mav be equal sharers,”) how 
is any other unequal distribution here ordained ? The answer is, such can- 
not -be the meaning, for the text would be impertinent, since a superior al- 
lotment, revsulting from the deduction of a twentieth part, is admissible 
when partition is made by brothers, after the demise of the father. 

78, Perhaps the text is propounded for the purpose of legalizing an 
eqnal distribution made by the farher, without the authorized deductions ? 
No: for then a less allotment only is declared lawful, as made by the father ; 
aud the word greater wmuld be impertinent. 
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79. Besides, if the mention of orrefiter or less shares here intend the. 
regulated deductions, the second verse of the stanza (‘‘let him separate hjs* 
sons according to his pleasure,’’) becomes superfluous ; for that, which wa9>* 
to be declared, is fully specified in three other verses of that text. But, 
according to our interpretation, the phrase, “let him separate his sons ac- 
cording to his pleasure,” relates to his own ac([uired wealth ; while the al- 
lotment of the best share, and an equal distribution, both regard an estate 
inherited from the grandfather. There is subsequently nothing superfluous. 

80. Moreover, two modes of partition after the death of the father are 
actually declared by Vrihaspati in tliese words : “Partition of two sorts is 
ordained for co-heirs : one, in the order seniority ; the other, by allotment 
of equal share.” By saying “in the order of seniority,” the author indicates 
specific deduction's. Equal participation is the other mode. Now, since 
two sorts of mutual partition among brothers are thus expressly declared, 
there would be no distinction between that and a distribution made by a 
father. 

81. So Ndreda says : “The hither, being advanced in years, may him- 
self separate his sons ; either dismissing the eldest with the best share, or in 
any manner as his inclination may prompt.” 

82. The unequal distribution, here intcuided, appears evidently to ba 
different from that, which consists in giving the best share to the first born ; 
since the author, having noticed the allotment of the best share to the eldest, 
again says “or as his inclination may prompt thereby distinctly authoriz- 
ing any unequal distribution, which the father, for reasons beforementioned, 
may think proper to make. 

83. But the text of Ndreda, which ex])rosses, that “A father, wdia 
is afiiicted with disease, or influenced by wrath, or whose mind is endrossed 
by a beloved object, or who acts otherwise than the law permits, has no 
power in the distribution of the estate relates to the case where ther 
fjtther, through perturbation of mind occasioned by disease or the like, or 
through iriitation against any one of bis sous, or through partiality for the 
child of a favorite wife, makes distriuution not conformable to law. 
Novertladess, unequal partition is ]a^^ful, wdien grounded on (either of the 
four) reasons above-mentioned. 

84. Thus Cdtj/dijaiia says : “ But Ici not a faliior distinguish one son 
at a partition made in his life-time, nor on any account exclude one from 
participation without sufficient cause.” 

85. Let him not distinguish one by the allotment of a greater por- 
tion, nor exclude one from participation by depriving him of his share, 
without sufficient cause. [This does not relate to sfiecific de^Juctions !] for 
the distinguishing of sons by allotting to them the prescribed deductions 
[of a twentieth, and half or a quarter of a twentieth,] extends to many [viz., 
eldest, middlemost and youngest ;] and is not confined to one. One son 
should not be disti^guishe^] without cause. But, for a sufiScient reason, itj 
maybe done. Since the meaning is “even one son.” The distinguishing 
of one, [as here forbidden,} has no reference to specific deduction ; but in- 
tends a distribution made according to* the father’s mere pleasure, as before 
explained. 

86. However, when sons request partition in the father’s life-time, ai> 
unequal allotment should not be granted by him. Menu declares it„ 
“Among undivided brethren if there be an exertion in common, the father 
shall on no acc<;Lint make an unequal distribution in such caoe.” 
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, 87. But the regular deduction ought in this instance to be allowed by 

^tlv^ father. For it is not of the nature; of an unequal distribution ; and the 
allotment of greater or less shares is alone forbidden. 

88. Thus partition made by a father [has been explained.] 


CHAPTEK V. 

Exclusion from Inheritance. 

T. In the next place, persons inconipetent to inherit are specified, for 
the purpose *of making krmwn, by the exca})tion, competent heirs. On 
this subject Apaslamba says, All co-heirs, who are endued with virtue, 
are entitled to the property. But he, who dissipates wealth by his vices, 
should be debarred from participation, even though he be the first born.” 

2. This oassage is read by Bdloca in a confused manner and con- 
trary sense But he who ac(]uires wealth by his virtuous conduct, being 
the eldest son, should be made an equal sharer with the father.” That 
reading is unauthorized. 

3. So “the heritable right of one who has been expelled from society, 
and his competence to offer oblations of food and libations of water, are 
extinct.” One, who has been expelled from society, is a person excluded 
from drinking water in company. 

4. So Vrlhaspati says, “Though born of a woman of equal class, a 
son destitute of virtue is unworthy of the paternal wealth. It is declared 
to belong to such kinsmen, offering funeral oblations [to the owner,] as are 
of virtuous conduct. A son redeems his father from debt to superior and 
inferior beings. Consequently there is no use for one who acts otherwise. 
What can oc done with a cow which neither gives milk, nor bears calves ? 
For what purpose was that son born, who is neither learned nor virtuous? 
A son, wlio is devoid of science, courage, and good purposes, vvho is destitute 
of devoiion and knowledge, and who is wanting in conduct, is similar to 
urine and excrement.” 

5. Apastamha says, “ A son, who diligently performs the obsequies 
of his father and other ancestors, is of approved excellence, even though he 
be uninitiated : not a sou vvho acts otherwise, be he conversent even with 
the whole Veda!' 

6. Since a son delivers his father from the hell called put, therefore- 
he IS named piittra by the self-existent himself.” By this and similar pas- 
sages, great benefits are stated, as effected by means of a son. His connec- 
tion with the properry is therefore the reward of his beneficial acts. If 
then he neglect them, how should he have his hire ? Accordingly il/enu says, 
•' All those brothers, who are addicted to vice, lose their title to the 
inheritance.'' 

7. So [the same author:] “ Impotent persons and outcasts are exclnd- 
fed from a share of the heritage ; and so are persons born blind and deaf ; as 
well as madmen, idiots, the dumb, and those vvho have lost a sense 
[or a limb.”] 

8. Tue impotent person is described by Gdtydyana: “that man is 
called impotent, whose urine froths not, whose feces sink in water, and 
whoso virile member is void of erection and of semen.” 

9. The terra ^ born’ is connected in construction with the words ‘blind’ 
and ‘deaf.* One, who is inca* able of artieulating sounds, is dumb. Au 
idiot is a person not susceptible of instiuction. 
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10. Tdjvyaivalcya says, “ An outcast and his issue, an impotent 
person, one lame, a, roadman, an idiot, a blind man, a person afflicted with* 
an incurable disease* [as well as others similarly disqualified,] must be main- 
tained ; excluding them, however, from participation.” One, who cannot 
wjilk, is lame. 

11. Although they be excluded from participation, they ought to be 
maintained, excepting however, the outcast and his son. That is taught by 
Ddvala :“When the father is dead [as well as in his life-time] an impotent 
man, a leper, a madman, an idiot, a blind man, an outcast, the offspring of 
an outcast, and a person wearing the token [of religious mendicity,] are not 
competent to share the heritage. Food and raiment should be given to 
them, excepting the outcast. But the sons of such persons, being free from 
similar defects, shall obtain their father s share of the inheritance.” A 
person wearing the token of mendicity is one who has become a religious 
Vanderer or ascetic. 

12. By the term outcast, his son also is intended ; for he is degraded, 
being’procreated by an outcast. That is confirmed by Baudhdyanay who 
says, Lot the co-heirs support with food and apparol those who are incap- 
able of business, as well as the blind, idiots, impotent persons, those afflic- 
ted with disease and calamity, and others who are incompetent to the per- 
formance of duties : exc epting, however,. the outcast and his issue.” 

13. On this •subject, N’dreda says, “ An enemy to his father, an out- 
cast, an inipotent person, and one who is addicted to vice for has been 
expelled from society,] take no shares of the inheritance even though they 
be legitimate : much less, if they be sons of the wife by an appointed 
kinsman.” 

14. Cdtydyana ordains, that Tne son of a woman married in irre- 
gular order ; and begotten on her hv a kinsman, is unworthy of the inheri- 
tance ; and so is an apostate from a religious order.” 

15. If a woman of superior tribe be espoused after raarrving oue of 
inferior class, both marriages are contrary to regular order. The sou of 
either of these women, being eshetraja, or issue of the wife, procreated by 
a kinsman authorized to raise uo issue lo the husband, is unworthy of the 
inheritance. But a son begotten by the husband himself, being of the 
same tribe, on his wedded wife espoused in irregular order, is heir to the 
estate : so likewise is a son begotten by the husband on a wife dissimilar 
in class but espoused in regular gradation. 

16. That ia declared by Cdtydyana: “But the son of a woman mar- 
ried in irregular order, may be heir provided he belong to the* same tribe 
with his father : and so may the son of a man, belonging to a differeno 
[but superior] tribe, by a woman espoused in the regular gradation. The 
son of a woman married to a man of inferior tribe, is not heir to the estate. 
Food and raiment only are considered to be due to him by his kinsmen. 
Bii', on failure of them, he may take the paternal wealth. The kinSinen 
shall not be compelled to give the wealth received by them, not being his 
patrimony. 

17. A possibility exists of an impotent man,*. and the rest as above 
enumerated .($ 7), espousing wives, “if the eunuch and the rest should at 
any time desire to marry, the offsprlnij of such as have issue, shall be capa- 
ble of inheiiting.” Issue siguifi..^s (>ffspring. 
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18. It must Dot be objected, how can they contract marriages, since 
* tlie eunuch, not being male, is incapable of procreaticm, and the dumb 

man and the rest [or those born deaf or blind] are degraded for want of ini- 
tmcion and investiture, because they are^napt for [the preparatory] study ? 
The eunuch may obtain issue from his wife by means of another man ; aj^d 
a person unfit for investiture with the sacerdotal string is not degraded 
from his tribe for want of that initiation, any more than a Sudra. 

19. Therefore the sons of such persons, being either their natural 
offspring or issue raised up by the wife, as the case may be, are entitled, 
provided they be free from similar defects, to take their allotments accord- 
ing to the pretensions of their fathers. Their daughters must be main- 
tained until married, and their childless wives must be supported for life. 
It is BO declared by Ydjnyaivalcya : “Their sons, whether legitimate or 
the offspring of the soil, are enritle<l to allotments if free from similar 
defects. Their daughters also must be maintained until provided witH 
husbands. Their childless wives, conducting themselves aright, must be 
supported: but such as are unchaste, should be expelled; and so indeed 
should those who are perverse/’ 

20. Thus it has been explained, who are persons incompetent to in- 
herit. 


CHAPTER XI 

On anccession to the estate of one who leaves no male issue. 


SECTION 1. 

On the ]Vi{l()(r\s r/yhf <f sueces.sion, 

1. In regard [to succession] ti) ilie wealth of a deceased person, who 
leaves no male issu..', auiiiois disagree, in consequence ot finding contra- 
dictory passages of law. 

2. Thus Vrlhaspati says, “ In scripture and in the code of law, as 
well as in popular practice, a wife is declaied by the wise to be halt the 
body of her husband, equally sharing the fruit of pure and impure acts. 
Of him, whose wife is not deceased, half the body survives. How then 
should another take bis properry, while half his person is alive ? Let the 
wife of a deceased man who left no male issue, take his share, notwith- 
standing kinsmen, a father, a mother, or uterine brother, be present. Dy- 
ing before her husband, a virtuous wife partakes of his consecrated fire : or, 
if her husband die [before her, she shares] liis wealth : this is a primeval law, 
Having taken his moveable and immoveable property, the precious and the 
base metals, the grains, the liquids, and the clothes, let her duly ofler his 
monthly, half-yearly, and other funeral repasts. With presents ofiered to his 
manes, and by pious liberality, let her honour the paternal uncle of her 
husband, his spiritual parents and daughter’s sous, the children of his 
sisters, his maternal uncles, and also ancient and unprotected persona, 
guests, and females [of the family.] Those near or distant kinsmen, who 
become her adversaries, or who injure the woman’s property, let the king 
chastise by inflicting on them the punishment of roberry.” 

3. By these seven texts VrXhaspati having declared that the whole 
wealth ot a deceased man, who had no male issue, as well the immoveable 
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as the moveable* proptirt 5 ^ the gold and otlier effects, shall belong lo his 
widow, although there be brothers of the whole blood, paternal unclesj 
[daughters,] daughters sons and other heirs; and having directed, that 
any of them, who become her competitors for the succession, or who 
themselves seize the propertv shall be punished as robbers; totally denies 
the right of the father, the brothers, and the rest, to inherit the estate if a 
widow remain. 

4. In lik^ manner Ydjnifdioalcya says, The wife and the daughters* 
also both parents, brothers hkevvise and their sons, gentiles, cognates, 
a pupil and a fellow, student : on failure of the first among these, the next 
in order is indeed heir to the estate of one, who departed for heaven leaving 
no male issue. This rule extends to ail peisons an! classes.*’ Thus affirm- 
ing the right of the last mentioned on failure of the preceding, the sage 
propounds the succetjsion of the widow in preference to all the other 
heir«. 

5. So Vlslina ordains : ‘‘ The wealth of him, who leaves no male issue, 

goes to his wife; on failure of her, it devolves on daughters; if there bti 
none, it belongs to the father; if he be dead, it appertains to the mother; 
on failure of her, it goes lo the brothers; after them, it descends to the 
brother’s sons ; if none exist, it passes to the kinsmen ;) in their 

default, it devolves on relations (saculya): [failing them, it belongs to the 
pujjil ;] on failure of these, it comes to the fellow student: and, for want) 
of ail those heirs, the property escheats to the king ; excepting the wealth 
of a BraJunana!' • 

• 6. By this text, relating to the older of succession, the right of the 

widow, to succeed in the first instance, is declared. It must not be alleged, 
that the mention of the widow is intended merely for the assertion of her 
right to wealth sufficient for her subsistence. For it would be irrational 
to assume different meanings of the same term used only once, by inter- 
preting the word wealth as signifying the whole estate in respect of brothers 
and th(i rest, and not the whole estate in resfiect of the wife. Therefore, the 
widow’s light must be affirmed to extend to the whole estate. 

7. Thus Vi'Uiat il/anu savs, “The widow of a childless man, keeping 
unsullied her husbajid’s bed, and pe-r-everiog the religious observances, shall 
present his funeial oblation and obtain [ni>] entire share,” * 

8. ‘ His” is repeated or understood from the words ^‘his funeral obla- 
tion for that teiin alludes to her husband. The meaning theiefore is, 
‘the wife shall obtain her husband’s entire share ;’ not ‘she shall obtain her 
own entire share for the direction, that ‘she shall obtain,’ yould be im- 
pertinent, in lespect of her own complete share. Since the intention of the 
text 18 to declare a right of property, it ought not to be interpreted as 
declaring such light in regard to the person’s own share ; for that is known 
aliiady In in the enutioatioii of it as that person’s share, [and it need not* 

tbervfore be declared.] 

9. Nor should it be said, that the intentirm of the text is to authorize 
the taking [or using] of the goods, [not to declare the right of property ;] for 
the takir»g or using of one’s own property is a matter of course. 

10. Nor can the text be aup|:K)sed to intend a positive injunction [that 
she should take her own shan.] For its purpose would be spiritual ; and, if 
it were an injunction, a person who commanded and other particulars [as ia 
the omission &c.] must be inferred. 
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11. It is alleged, that, as in the passage, “Jet a sort, who is neither 
» l$lind nor otherwise disqualified, take an entire share,” [the meaning is,J not 

* his father’s entire share’ but ‘his own complete allotment so, in this 
instance likewise, the terms are [interpreted as] relative to the widow’s own 
complete allotment. That is not accurate; for since there is no such pass- 
age of law as that stated, the example is impertinent ; or admitting that 
there is, still, since for the reason before-mentioned it would be impertinent 
as a precept, [the alleged example] will be rightly interpreted as relative to 
the father’s share. 

12. Accordingly [since the scope of the precept cannot be to declare 
a right of property in a person's own wealth ;] the sages do, in all instances, 
propound the right of a different person [as h *ir,] to the wealth of another 
[who is his predecessor ;] for example, that of sons to the paternal estates ; 
and that of widows and the rest to the goods of a man who leaves no male 
issue; and so in other cases. They do not needlessly bid a person take his 
own share. 

13. It is alleged, that by the mention of the relative, the correlative 
is suggested ; and thus, when the word mother is [singly] employed, it is 
not understood to intend a stranger’s mother. This objection is irrelevant ; 
for the maxim is applicable where the correlative is not specified : and thus, 
when it is said “ call Ditfhcis mother,” neither the mother of the messenger, 
nor of the sender, is supposed to be meant. In like manner, since the 
correlative is here indicated by the pronoun in the phrase “his fiinersl 
oblation,” how can [the word share] refer to the wife ? And the inconsrrnity of 
supposing the text to be an injunction, has been already shown (§ 10). 

14. Therefore, it is demonstrated, that Vr%liat Manxi (§ 7) declares 
the widow’s right of taking his [that is, her husband's] entire share. 

15. Passages of various authors, which declare the contrary of the 
widow’s right of succession, are the following. Stmkha Lichita, Paithinasi 
and Yama say, “The wealth of a man, who departs for heaven, leaving no male 
issue, goes to his brothers. If there be none, his father and mother take it ; 
or his eldest wife, or a kinsman (sagdtra), a pupil, or a fellow student,” 

' 16. Here, in contradiction to the preceding texts, the succession of 
the father and mother ‘ if there be no brother, or that of the wife, if they be 
both dead, is propounded. 

17. So Devala ordains : ^^Xext let brothers of the whole blood divide 
the heritage of him who leaves no male issue, or daughters equal [as ap.f er- 
taining to the same tribe] ; or let the father if he survive, or [halt] l^ri^thers 
belonging to the same tribe, or the mother, or the wife, inherit in their order. 
On failure of all thpse, the nearest of the kinsmen succeed.” 

18. Here the contradiction is, the brother being placed first of all the 
heirs, and the widow last. 

19. Some reconcile the contradiction by saying, that the pre^’erable 
right of the brother supposes him either to be not separated or to be reunited ; 
and the widow’s right of succession is relative to the estate of one, who was 
separated from his co-heirs and not reunited with them. ' 

20. That is contrary to a passage of VHhaspati, who says “Among 
brothers, who become reunited, through mutual affection, after being sepa- 
rated, there U no right of seniority, if partition be again made. * ShoiTld any 
one of them die, or in any manner depart [by entering into a religious 
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order,] liis portion is not lost, but devolves on his uterine brother. His^ 
sister also is entitled to take a share of it. This law concerns one who • 
leaves no issue, nor wife, nor parent. If any one of the reunited brethren* 
acquire wealth by science, valour, or the like, [with the use of the joint stock.^ 
two shares of it must be given to him, and the rest shall have each a share.** 

21. Here, since reunion of parceners is specified at the beginning, and 
at the close oP the text, the intermediate passage, “ his share is not lost 
but devolves on liis uterine brother,” must be understood as relating to a 
reunited parcener. And the author, saying this “ law concerns one who 
leaves no issue, nor wife nor parent,** declares the right of a reunited uterine 
brother as taking effect on failure of son, daughter, vvidow and parents. 
How then does [the reunited brother] bar the widow*s title to the succession ? 

22. Besides the text expresses, that “his share is not lost ;*’ and the 

expression is pertinent in regard to unseparated parceners and reunited 
cn-heirs, since the lapse of the share might be supposed, because the pro- 
perty, being intermixed with another hrother*s effects, is not seen apart ; 
but. the property of a separated co-heir being distinctly oerceived in a 
separate what room is there for supposing its lapse ? Therefore, these 

texts [oP Vr%hasj}afi vide 20] relate to reunited co-heirs. 

23. Moreover, the inference, that the tex^s of Sanlcha atid others 
above cited, (§ 15 &c.) which declare the preferable right of the brother be- 
fore the widow and the rest, relate to a r(*uiiited brother, [as well as an un- 
separated, one,] must be dtaWn either from the authority of a text of law 
or from reasoning. Now it is not deducible from a text of law ; for there 
is none which bears that meaning expressly; and the pass iges, concerning 
the succession of the reunited parcener (Sect. 5 § 13) containing special pro- 
visions regarding the brother’s succession, cannot intend generally the right 
of a brother to inherit [no the exclusion of a widow.] 

24. Since the texts of just now cited 20) contradict that 

inference ; for ihe broth er^s right is there declared to take effect, in the 
case of reunion, on failure of son, daughter, widow and parents ; brethren 
not reunited must be the subject [of those passages of Sdnkha &c. § 15.] 
That alone is right ; and they do not relate to [iinseparated and] reunited 
brethren. 

25. But it is said, this inference is deduced from reasoning. Thus, 
in the instance of reunion, [or in that of a subsisting coparcenary,] the 
same goods, which appertain to one brother, belong to another likewise. 
In such case, when the right of one ceases by his demise those goods be- 
long exclusively to the survivor, since his ownership is not devested. They 
do not belong to the widow : for her right ceases on the deraisaof her hus- 
band ; in like manner as his property devolves not on her, if sons or other 
[male descendants] he left. 

26. That argument is futile. It is not true, that, in the instance of ^ 
reunion [and of subsisting coparcenary,] what belongs to one, appertains 
also to the other parcener. But the property is referred severally t(5 un- 
a^ertained portigns of the aggregate. Both parceners have not a proprie- 
tary right to the whole ; for there is no proof to establish their ownership 
of the whole : as has been before shown [when defining the term partition 
of heritage.] Nor is there any proof of tue* p )Mtion, that the wife’s right 
in her husband’s property, accruing to her from her marriage, ceases on his 
demise. But the cessation of the widow’s light of property, if there be 
male issue, appears only from the law ordaining the succession of male issue. 
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27. If it be aai(], that the cessation of her right, in this instance also* 

does appear from the law which ordains the succession of. the reunited par- 

cener; the answer is, no, for it is r.ot true that the text relates to reunited 
parceneHa ; since the law, which declares the brother’s right of succession, _ 
may relate to reunited brerhre'D, if it be true, that the widow’s right of 
ownersiiip ceases by the demise of her husband who was reunited with his 
co-heirs ; acid the widow’s proprietary riefht does so cease, provided the law 
relate to the case of reunited brethren. Thus the propositions reciprocate. 

2^'. Besides, if the texts of Sdncha, Lichita and the rest,(§ 15 <fcc.) 

relate to unsoparated or reunited parceners, they must be interpreted as 

signifying, that * the wealth of one, who is either unsi parated or reunited, 
goes to a brother who is so : or, if there be none such, the two parents take 
It.’ In that case, a question may be propns(‘d, shall parents, who are sepa- 
rated and not reunited, t^ike the heritage ? or parents who are either iin- 
separ.ited or reunited ? Here the fir^t proposition is not admissible ; for 
how can the claim of parents, who are s^marated and not reutiited, be pre- 
ferred to the wife’s, since they are excluded by her, under the passage be- 
fore*cited? Nor is the second proposition maintainable; for all agree, that 
a father, being unseparated or reunited, takes the heritage in preference to 
an unseparated or reunited brother. 

29. Moreover, as in the instance of the estate of one, who was sepa- 
rated from, and not reunited with, his father and his brother, the father 
has the right of succession before brothers, because he has authority over 
the person and wealth of h’S son ; since he gave him life ; (for their identitv 
is affirmed in holy writ, where it is said ‘‘ he himself is born a son 
and because the deceased, bv participating [with the manes of the grand- 
father and great-grandfathei] in funeral offerings, partakes of two oblations 
of food which his father must present to the grandfather and great-grand- 
father [at the same time that none are presr^nted by his brother],, for sons 
do not offer the half-monthly oblations of food, while their father lives ; so 
the same [preference of the father before the brorhei] is fit in the other in- 
stance [ot the estate of one who is either unseparated or reunited]. Or, 
since they are alike in respect of co-parcenary and reunion, the equal right 
of father and son would be proper, not the postponement of the father’^ 
claim to the brother’s. 

80. Further, the dual number, expressing, that ‘ parents, who are un- 
separated or reunited, take the heritage,* is unsuitable : for there is neither 
partition, nor co-parcenary, with the mother; and consequently no reunion 
of estates; since Vr%haspati says, “ He, who being once separated, dwells 
again, thron gif affection, with his father, brother, or paternal uncle, is term- 
ed reunited.” He thus shows, that persons, who by birth have common 
rights in the wealth acquired by the father and grandfsfther, as father [land 
sou,] brothers, uncle [and nephew,] are reunited, when, after having made 
' a paitition, they live together, through mutual affection, as inhabitants of 
the same house, annulling the previous partition, and stipulating, that 
‘‘The property, which is mine, is thine; and that, which mine, is thine.” 
The partnership of traders, who are not so circumstanced, and only act^n 
concert on an united capital, is no rennion. Nor are separated co-heirs 
reunited merely by junctioni of .stock, without an agreement prompted by 
affection as above stated. Therefore, since neither reunion nor co-parcenary 
with a mother can exist, how is the contradiction in regard to the succes- 
sion devolving on her before brothers, to be reconciled ? 



Sec. I.J\ 


DAYA BlIAGA. 


110‘5 


31. In the hext place, the manner in which the difScnlty is removed 
bv the wise, will be stared. Fiom the texts of Vishnu (^§ 5) and the rest [a9 
Ydjnyawalcya &c. § 4?J it clearly anpears, that the succession devolves on 
the widow, by failure of sons and other (male descendants :) and this is 
reasonable ; for the estate of the deceased should go first to the son, grand- 
son, and great-grandson. Thus Menu and Vishnu says, “ Since a son deli- 
vers (trdyatd) his father from the hell c-illed put ; therefore he is named’ 
puttra by the self-extstent himself.” So Hdrita Bay«, “ A certain hell is 
named pitt ' and he, who is destitute of offspring, is tormented in hell. A 
son is therefore called puttra, because he delivers his father from that region 
of horror?' In like manner Sdncha and LJchita declare, A father is exo- 
nerated in his life-time from debt to his own ancestors, upon seeing the 
countenance of a living son ; be becomes entitled to heaven by the birth of 
his son, and devolves on him his own debt. The sacrificial hearth, the 
three vedas, and sacrifices rewarded with ample gratitudes, have not the 
sixteenth part of the efficacy of the birth of an eldest son.” Thus Menu, 
Sdncha, Vashista, Lichita and Ildvita ordain, By a son, a man conquers^ 
worlds ; by a son’s son, he enjoys immortality ; and, afterwards, by the son 
of a grandson, he reaches the solar abode.” So Ydjnyawlcya says, “The 
attainment of worlds, immortality and heaven depend on a son, grandson 
and great-grandson.” 

32. Thus the proprietary right of sons and the rest is expressly or- 
dained, aa already inferrible from reasoning; because the wealth, devolving 
upon sons and the rest, benefits the deceased: since sons or other male des- 
cendants produce great spiritual benefit to their father or ancestor from 
the moment of their birth; and they present funeral oblations, hfiilf-monthly, 
in due form, after his decease. So Menu declares the right of inheritance 
to be founded on benefits confened : “By the eldest son as soon as born, a 
man becomes the father of male issue, and is exonerated from debt to his 
ancestors; such a son, therefore, is entitled to take the heritage?’ 

33. From the mention o£ it as a renson therefore” &c.) and since 

there can be no other purpose in speaking of various benefits derived from 
sons and the rest, while treating of inheritance, it appetars to be a doctrine 
to which Menu assents, that the right of succession is grounded solely or. 
the benefits conferred. • 

.34. Accordingly [since benefits are derived from the great-grandsou 
as well as from the son,] the term “ son” [in the text of Menu, §32 or in that 
of Vishnu, §5 or in those of Yajnyimlcya &c.l extends to the great-grand- 
son ; for, as tar as that degree, descendants equally confer benefits by pre- 
senting oblations of food in the prescribed form of half-monthly obsequies. 

35. Else [if it were not inferrible from reason, or if Menu did not 
mean, that the right of succession rests upon benefits conferred ;] the word 
son could not quit its proper sense [for a larger import ;] and a passage, 
declaratory of the grandson’s right, must be somehow assumed. [But, ad- 
mitting that such a passage may be assumed [as inferrible from the de- 
clared right of a daughter’s son considered as a son’s son ;] still there is 
no separate text Concerning the great-grandson. 

36. Therefore the great-grandson’s right of succession is founded ou; 
benefits derived from him ; and the word son is of comprehensive import. 

37. Accordingly Baudhayana says, The paternal great-grandfather 
and grandfather, the father, the man himself, his brothers of the whole 
blood, his .son by a woman of* the same tribe, his son’s S04[i and his great- 
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grandson : all these, partaking of undivided oblations, are pronounced sapirr 
^as. Those, who share divided oblations, are called saculyas, Male issue 
of the body being left, the property must go to them. On failure of sapin- 
das or near kindred, sacuJyaSy or remote kinsmen, are heirs. If there be 
none, the preceptor, the pupil, or the priest, t kes the inheritance. In 
default of all th<-«e, the king (has the escheat.”) 

38. The meaning of the passage is this: since the father and certain 
other ancestors partake of three funeral oblations tis participating in the 
off^irings at obsequies; and since the son and other descendants, to the 
number of three, present oblations to the deceased (or to be shared by his 
manes ;) and he, who, while living, presents an oblation to an ancestor, 
partakes, when deceased, of oblations presented to the same person ; there- 
fore, such being the case, the middlemost (of seven,) who, while living, 
offered food to the rnanes of ancestors, and when -dead partook of offerings 
made to them, became the object to which the oblations of his descendants 
were addressed in their life-time, and shares with them when they are 
deceased, the food wiiich must be offered by the dauc^hter’s son and other 
(surviving descendants beyond the third degree.) Hence those (ancestors.) 
to whom he presented oblations, and those (descendants,) who present 
oblations to him, partake of an undivided offering in the form of (pmdct) 
food at obsequies. Persons, who do partake of such offerings, are sajyindas. 
But one distant in the fifth degree neither gives an oblation to the fifth in 
ascent, nor sliarea the offering presented to his manes. So the fifth in 
descent neither gives oblations to the middle person who is distant from 
him in the fifth degree, nor partakes of offerings made to him. Therefore 
three ancestors, from the grandfather^s grandfather upwards, and three de- 
scendants from the grandson’s grandson downwards, are denominated sacii^ 
lyaSy as partaking of divided oblations, since they do not participate in the 
same offering. 

39. This relation of sapindas [extending no farther than the fourth 
degree,] as well as that of saculyas, has been propounded relatively to in- 
heritance. 

40. Accordingly [since the right of succession to property is founded 
on competence for offering oblations at obsequies,] Menu likewise, after 
premising ‘‘ Not brotbjers, nor parents, but sons, are heirs of the father 
proceeds, in answer to the qu^tion why ? to declare, ** To three must liba- 
tions of water be made, to three must oblations of food be presented ; the 
fourth in descent is the giver of those offerings; but the fifth has no con- 
cern with them.” 

41. But for mourning^ and other purposes, the relation of sapindas 
extends to suah as partake of the remains of oblations; for that relation 
is defined in*the Alar candeya-pur ana as founded on participation in the 
wipings of offerings. “ TTliree others, from the grandfather's grandsire up- 
war<^8, are declared to be partakers of the residue of oblations ; they, and 
the person who performs the religious rite, being seventh in descent, cons- 
titute that relation, which is termed by the holy .sages kin within the 
sevehth degree.” The. meaning here is kin which occasions impurity [on 
occasion of deaths and births]. 

42. Accordingly Menu likewise has said, when treating of unclean- 
ness by reason of mourning, &c., “ The relation of sapindas ceases with the 
seventh person [in ascent or descent ;] and that of samanodacaa ends only 
where birth and family name are no longer known.” Else this passage 
would be in contradiction to the next before cited ; '* To three must Uba- 
lions of water be made, <fcc.” (§ 39.) 
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43 . But;, on* failure of heirs down to the son s grandson, the wife, be- 
ing inferior in pretensions to sons and the rest, because she per^'orms act^ 
spiritually beneficial to her husband from the date of her widowhood, [and 
not, like them, from the moment of their birth,] succeeds to the esiate 
in their default. Thus Vydm says, ‘‘ After the death of her husband, let 
a virtuous woman observe strictly the duty of continence ; and let her daily, 
after the purification of the bath, present water from the joined palms of 
her hands to the manes of her husband. Let her day by day perform with 
devotion the worship of the gods, and specially the adoration of Vishnu^ 
practising constant abstemiousness/ She should give alms to the chief of 
the venerable for increase of holiness, and keep the various fasts which are 
commanded by sacred ordinances. A woman, who is assiduous in the per- 
formance of duties, conveys her husband, though abiding in another world, 
and herself [to a region of bliss. *’] 

44. Since by these and other passages it is declared, that the wife 
rescues her husband from hell ; aijd since a woman, doing improper acts 
through indigence, causes her husband to fall [to a region of horror ;] for 
they share the fruits of virtue and of vice; therefore the wealth devolving 
on her is for the benefit of the former owner : and the wife’s succession is 
consequently proper. 

45. Hence [since tlie wife’s right of succession is founded on reason,] 
the construction in the text of Sdncha, &c., (§ 15), must be arranged by 
connexion of remote terms in this manner, ‘The wealth of a man, who 
departs for heaven leaving no male issue, let his eldest [that is, his most 
excellent] wife take ; or, in her default, let the parents take it : on failure, 
of them, it goes to the brothers.’ The terms “ if there be none [that is, if 
there be no wife],” which occur in the middle of the text, (§ 15) are conec- 
ted both with the preceding sentence “ it goes to his brothers,” and with 
the subsequent one his father and mother take it.” For the text agrees 
[ vith passages, of Vishnu and YdjnyaivoJcya, § 4 and 5, which declare 
the wife’s right;] and the reasonableness of this has been already shown, 
(§ 43.) 

4G. The assumption of any reference to the condition of the brethren 
as unseparated or as reunite^, not snecified in the text, is inadmissible 
[being burdensome and unnecessary.] Therefore the doctrine of Jit^ndriya, 
who affirms the right of the wife to inherit the whole property of her hus- 
band leaving no male issue, without attention to the circumstance of his 
being separated from his co-heirs, or united with them, (for no such distinc- 
tion is specified), should be respected. 

47. The rank of wife belongs in the first place to a'^woman of the 
highest tribe: for the -text [of Sdncha Sc.] expresses, that “ the eldest wife 
takes the wealth” (§ 15 & 45 ;) and senioriry is reckoned in the order of 
the tribes. Thus Menu says, “When regenerate men take wives both of 
their own class and others, the precedence, honour, and habitation of those 
wives must be settled according to the order of their classes.” Therefore 
[since seniority is by tribe,] a woman of equal class, though younge^it in 
resp *ct of the date of marriage, is deemed eldest. The rank of wife 
belongs to her,' for she alone is competent to assist in the per- 
formance of sacrifices and other sacred rites. Accordingly Menu ^a^s» 
To all such married men, the wives of the same class only (not wives of a 
different class by any means) must perform the duty of nersonal attendance, 
and the daily business relating to acts of religion. For he,.Vho foolishly 
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causes those duties to be performed by any other than hif wife of the same 
fl'iss, when she is near at hand, has been “ immemorially considered as a 
mere Chandala begotten on a Brahma ai” But, on failure of a wife of 
»he same tribe, one of the tribe iminediaetly following [may be employed 
io such duties.] Thus Vishnu orv.ains, “If there be no wife belonging to 
the same tribe, [he may execute the business relating to acts of relitrion] 
with one of the tribe immediately following, in case of distress. But a 
regenerate man must not do so with a woman of the Sudra class.” ‘ Exe- 
cute business relating to acts of leligion,’ is understood from the preceding 
sentence. Therefore, a Brahmani is lawful wife (jpatni) of a Brahmana. 
On failure of such, a Cshatviya may be so, in case of distress ; but not a 
Vaisya, nor a Sudra, though married to him. A Cshatviya woman is wife 
of a Gshdtriya man. In her default, a Vaisya woman may be so, as belong- 
ing to the next following tribe ; bur not a Sddra woman. A Vaisya is the 
only wife for a Vaisya : since a Sudra wife is denied in respect of the re- 
generate tribes simply. 

48. In the manner must be un(i(u\stood the succession to property in 
the order in which the rank of wife is acknowledged. Therefore, since 
women actUMlly espoused may not have the rank of wives, the following 
passage of Ndveda intends such a case. “ Among brothers, if any one die 
without issue, or enter a religious order, let the rest of the brethren divide 
his wealth, except the wife’s separate property. Let them allow a main- 
tenance to his W( men for life, provided these preserve unsullied the bed of 
their lord. But, if they behave otlierwise tlie brethren may resume that 
allowance.” So [this other passage] of the same author ; [“ On failure of 
beirs, the property goes to the king,] except the wealth of a B^uhmana. 
But a king, who is attentive to the obligations of duty, should give a main- 
teiiaiive to the wom ui of such persons. The law of inheritance has been 
thus declared.” The allotment of a maintenance to the women of such 
persons, not being of the rank of wives, ami the declared right of wives to 
succeed to the whole estate, constitute no discrepancy. 

49. Accordingly, Vrlhaspati propounds the king\s right to an escheat 
in default pf the wife ; If men of the military, commercial and servile 
tribes die childless, leaving neither wife nor brother, let the king take the 
property ; for he is indeed lord of all.” But Nareda^ directing, tliat he 
should give a maintenance to the women of such persons,” (§ 48) authorizes 
the king to take the whole estate, giving to them enough for their support. 
This contradiction must be reconciled by distinguishing between the wife 
and the espoused woman. According:] y, in passages declaratory of the 
wife’s right of succession, the term ‘Svife’' (patni) is employed : and, in 
those which .ordain a maintenance, tlie terms “ \Yoman”':(^sir'i or ndri) or 

spouse” {bhdryd) or other similar word. 

50. In the text of Devala^ (§ 17) which expresses, “Next let brothers 
^of the whole blood divide th© heritage of him, v\ho leaves no male issue ; 

or daughters equal [as aprertaining to the same tribe ;] or let the father, 
if he 'survive, or brothers belonging to the same tribe, or the mother, or the 
wdfe, inlierit in their order ; hut, on failure (tf all these, the nearest of the 
kinsmen succeed ;” where “ daughters equal” are such as appertain to the 
same class [with the deceased] ; and “ brothers belonging to the same tribe” 
intend those of the half blood ; for whole brothers are specified under the 
appropidate term, and the dis tinction would be impertinent [as not excludr 
iug an/ qne ; or as superfluous, since vhile brothers, of course, b'^long to the 
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same tribe ;] in tHis text, we say, the order, in which heirs are enumerated, 
from the^whole brother to the wife, is not intended for the order of theii* 
succession ; since it contr idiots Vishnu and the rest [as Vrihaspati and 
Ydjnyaivaloya] : but the meaning of the text is, that the heirs shall take 
the succession in the order declared by VUhnn and others. To mark un- 
certainty in the specified order, the author has twice used the word * or 
once in the phrase “ or daughters,” and again in the sentence or let the 
father, and the word is also understood in orher places. Thus Devala 
has himself shown vagueness in his own etjuineration, intimating, that ” 
“either brothers, or daughters, or parents cf'C. [lake the succession].” 

51. As for whar has been said by B^'doca, concerning the text of 
Sdncha and the rent (§ 15), that it either relates to a wi e inferior in class 
to her husband, or Supposes the widow to be young, or is relative to brethren 
unseparated or reunited , that ainbor has manifested his ov/u imbecility 
by thus proposing an indefinite interpretation of the law: for the iloubt re- 
mains [which of the three i-^- intended ,] and neither rule could be followed 
in practice. 

52. As for the assertion, that the text, which ordains a maintenance, 
is relative to an unmarried woman arid concubine, that must be rejected as 
intending a favour to the matrons ; for the scorie of the precepts, wliicli 
allot a maintenance to women, been already shown. 

53. AL'ircover, nnuer the clistinetion re'^^neeting the wife as belonging 
to the same or to a diib ront tii\>e, how is the contradiction [of the text r(» 
passages of Vishnu- and Y<'ynyaivufcya § 4 and 5] regarding the succession 
of parents and brothers, to be rtconcibul [without i ranspositiou, or without 
connecting in constiuetion remote ttrnis ?] If it b(^ [;y distinguishing llie 
cases of reunion and contmued separation, the same distinction may per- 
vade the whole subject : and what occasion is there for assuming a differ- 
ence relative to the wife, belonging to the same or to another tribe ? 
But the pniposed distinction, founded on reunion and separation, (§ 19) has 
been already fully refuted by us (§ 30.) 

54. The di-^tinction regarding the whole and the half blood is con- 
tradicted by VMiasj^ati, who sa\s “ Let tho wife of a deceased man, who 
left no male issue, take his share, uotwirhstanding kinsmen, a father, a 
mother, or uterine brethren be pre.^ent.” Ul uane brethren are brothers 
by the same mother [and, of course, of the whole blood.] The author de- 
clares the wife’s right of succt^ssio»», air hough such pr*rsons exist. By the 
term “ his share,” is understood the entire share aripertaining to her hu.s- 
band ; not a part of it only [sufficient for her support.] 

55. Therc'fore the interpretation of the law is right as set forth by us. 

56. But the wife must only enjoy her husband’s estate aftef his demise. 
Siie is not entitled to make a gift, mortgage, or sale of it. Thus Cdtyd- 
yana says, “ Let the childless widow, preserving unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with moderation the 
property until her death. After her let the heirs take it. 

57. Abiding with her venerable protector, that is, with her father-in- 
law or others of fter husband’s family, let her enjoy her husband’s estate 
during her life ; and not, as with her separate property, make a gift, mort- 
gage, or sale of it at her pleasure. But, when she dies, the daughters or 
others, who would regularly be heirs in default of the fvife, take the estate ; 
not the kinsmen [or sapindas :] since these, being inferior to the daughter 
and the n sr, ought not to exclude those heirs : for the widow debars them 
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of the succession ; and, the obstacle being equally removed'if her right cease 
or never take effect, it can be no bar to their claim. 

58. Nor shall the heirs of the woman’s separate property [as her 

brothers, take the succession [on failure of daughters and daughter’s 

sons, to the exclusion of her husband’s heirs ; ] for the right of those [per- 
sons, whose succession is declared under that head, C. 4.] is relative to the 
property of a woman [other than that which is inherited by her.) Cdtyd- 
yana has propounded by separate texts the heirs of a woman’s property ; 
and [his text, declaratory of the succession to heritage,] would be tautology : 
[consequently heritage is not ranked with woman’s peculiar property.] 

59. Therefore those persons, who are exhibited in a passage above 
cited (§ 4) as the next heirs on failure of prior claimants, shall, in like man- 
ner as they would have succeeded if the widow’s right had never taken 
effect, equally succeed to the residue of rhe estate remaining after her use 
of it, upon the demise of the widow in whom the succession had vested. At 
such time [when the widow dies, or when her right ceases,] the succession 
of daughters and the rest is proper, since they confer greater benefits on tlio 
deceased (by the oblations presented by them) than other claimants (such 
as the sapindas above mentioned. § 37) 

GO. Thus in the M<ihdbhdrata, in the chapter entitled Ddnadharma, it 
is said “ For women, the heritage of their husbands is pronounced applicable 
to use. Let not women on any account make waste of their husband’s 
wealth.” 

GJ. Even use should not be by wearing delicate apparel and similar 
luxuries : huf-, since a widow benefits her husband by the preservation of 
her person, the use of property sufficient for that purpose is authorized. In 
like manner (since the benefit of the husband is to be consulted,) even a 
gift or other alienation is permitted for the completion of her husband’s 
funeral rites. Accordingly the author says, Let not women make waste.” 
Here waste” intends expenditure not useful to the owner of the property. 

62. Hence, if she he unable to subsist otherwise, she is authorized to 
mortgage the properly ; or, if still unable, she may sell or otherwise alien 
it : for the same reason is equally applicable. 

63. Let her give to the paternal uncles and other relatives of her 

husband, presents in proportion to the wealth, at her husband’s funeral 
rites. Vrihaspati directs it, saying With presents offered to his manes, 
and by pious liberality, let her honour the paternal uncles of her husband, 
his spiritual parents and daughter’s sons, the children of his sisters, his 
maternal uneles, and also :inci(mt and unprotected persons, guests, and 
females of fhe family.” Tht» term paternal uncle” intends any sapinda 
of her husband ; “ dMUghtcr’s sons,’ the descendants of her husband’s 
daughter children of his sister,” the progeny of her husband’s sister’s son; 
“ maternal uncles,” her husband’s mother’s family. To these and to the 
rest, let her give piesents, and not to the family of her own father, while 
such p' rsons are forthcoming : for the specific mention of paternal uncles 
and the rest would be superfluous. * 

64. With their consent, however, she may bestow gifts on the kin- 
dred of her own father and mother. Thus Ndreda says, When the hus- 
band is deceased, his kin are the guardians of his childless widow. In the 
disposal of the property, and care of herself, as well as in her maintenance, 
they have full power, But^ if the husband’s family be extinct or contain 
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no male, or be helpless, the kin of her own father are the guardians of the* 
widow, if there be no relations of her husband within the decree of ^ 
sapinda" In the*disposal of property by gift or otherwise, she is subject 
to the control of her husband’s family, after his decease, and in default of 
sons. 

65. In like manner, if the succession have devolved on a daughter, 
those person’s, who would have been heirs of her father’s property in her 
default, [as her son, her paternal grandfather, &c.,] take the succession on 
her death ; not the heirs of the daughter’s property [as her daughter’s 
son, (tc.] 

66. The wudow should give to an unman ied daughter a fourth part 
out of her husband’s ostale, to defray the expenses of the damsel’s marri- 
age. Since sons are required to give that allotment, much more should the 
wife, or any other successor, give a lilte portion. 

07 Thus has the widow’s right of succession been explained. 


SECTION ir. 

On the rifjhi of the Daughter and Daitghier's Son. 

1. The daughtoi's right of succession on failure of the wife [is de- 

olaied.J Oil that subject Menu and Ndrtda say, “The son of a man ig 
even as hiuiself ; and the daughter is equal to the son : how then can any 
other inherit his property, notwithstanding the survival of her, who is as 
it were himself?” Ndreda parlicnlarizes the daughter [as inheriting in 
right of her continuing the line of succession :] “ On failure of male issue, 

the daughter inherits, for she is equally a cause of perpetuating the race; 
since both the son and daughter are the means of prolonging the father’s 
line.” Tne author states the circumstance of her continuing the line as- 
a reason of the daughter’s succession : and the line of descendants here 
intends such descendants as present funeral oblations ; for one, who is not 
ail officer of oblations, confers no benefits, arul consequently differs in no 
respect from the offspring of a stranger or no offspring at all. 

2. It is the daughter’s son, who is the giver jof a funeral oblation, 

not his son ; nor the daughter’s daughter ; for the funeral oblation ceases^ 
with him. • 

3. Therefore the doctrine should be respected', which Dicshita main- 
tains, namely, that a daughter, who is mother of male issue, or who ia 
likely to become so, is competent to inherit ; not one, who is a widow, or 
is barren, or fails ID bringing male issue as bearing none buf daughters, or 
from some other cause. 

4. Here again, the unmarried daughter is in the first place sole heiress* 
of her father’s property [to the exclusion of any daughter verbally betroth- 
ed.] Accordingly Pdrdsara says, “ Let a maiden daughter take the herit- * 
age of one who dies leaving no male issue ; or, if there be no such daughter, 

a married one sh 4 ll inherit.” In the term “ married” is here implied the 
restriction before-mentioned [excluding one who fails 'm bringing male 
issue.] 

5. Thus Devala says, “ To maidens should be given a uuptial por- 
tion out of the father’s estate. But of him, who leaves no appointed 
daughter, [nor son,] the unmarried daughter, belonging to bis own tribe*. 
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and legitimate, shall take the inheritance, like a son.” The term “ appoint- 
ed daughtei” implies also son, ‘‘His own /’ belonging to the same tribe 
with himself. “ Legitimate his own lawful issue. 

6. This is proper: for, should the maiden arrive at puberty unmarri- 
ed, through poverty, her father and the rest would fall to a region of punish- 
ment, as declared by holy writ. Thus . Vasishtha says, “ So many seasons 
of menstruation as overtake a maiden feeling the passion of love and 
sought in marriage by persons of suitable rank, even so many are the be- 
ings destroyed hv both her father and her mother ; this is a maxim of the 
law.” Paithi7iasi: “A damsel should be given in marriage, before 
lier breasts swell. But, if she have menstruated [before marriage,] both 
the giver and the taker fall to the abyss of hell ; and her father, grand- 
father, and great-grandfather, are born [insects] in ordure. Therefore she 
should be given in marringe while she is yet a girl.”. 

7. Since then the father and the rest are saved from hell by sufficient 
property becoming applicable to the charge's of her marriage ; and, being 
accordingly married, she confers benefits on her father bv means of her son ; 
the wealth devolving on her is for the benefit of tlie [former] owner ; and 
it is reasonable^ therefore, that the property should descend to the un- 
married daughter, on failure ot the wife. 

8. But, if there be no maiden daughter, the succession devolves on 
her who has, and on her wlio is likely to have, male issue. That is declared 
by Vrlhaspati: “Being of equal class and married to a man of like 
tribe, and being virtuous and devoUid to obedience, she [namely, the daugh- 
ter,] whether appointed or not appointed to continue the male line, shall 
take the property of her father who leaves no son [nor wife.]” 

9. Of equal olass. [Belonging to the same tribe with her father. 
Married to a man of like tribe.] This is intended to exclude one married 
to a man of a superior or inferior tribe. For the offspring of a daughter 
married to a man of a higher or lower class is forbidden to perform the 
obsequies of his maternal grandfather and other ancestors who are of in- 
ferior or of superior rank. But one, married to a man belonging to the 
same class, confers benefits ou her father by means of her sou. 

10. The son of ^ daughter appointed to continue the male line is, 
like a son, highly beneficial to his ancestor; and, through him, the appiont- 
ed daughter is e6fual to a sou: wherefore the appointed daughter and legi- 
timate son have an equal right of succession. But a married daughter, 
who was not so appointed, confers less benefit on her father than the sou 
and the rest [viz., the son’s son and grandson’s son, and the widow ;] and 
is of benefit by means only of her sou : it is proper, therefore, that she 
should succeed only on failure of other heirs down to the unmarried 
daughter. 

11. It must not be alleged, (hat, admitting this doctrine [of benefits 
conferred being the cause of a right of succession,] the daughter, who has 
male^ issue, should alone inherit in the first instance; but, on failure of 
such, than a daughter who may have issue. For her son, born subsequent- 
ly, might in this manner be excluded from the succesMon. Nor is this 
proper; for both cqually*confer benefits on their grandfather, as daughter's 
sons. 

12. By specifying “obedience” to her huband (§ 8) , the author in- 
dicates, that she is not in the state of widowhood, and that consequently 
she may have issue. 



DATA BIUGA. 


1111 


Sec. II.>, 


13. In the* text before cited (§8,) the pronoun refers to the word 

‘‘ daughter” contained in a preceding passage [which will be forthwith . 
quoted. § 14.] Thus, by the conditions specified, that she be ‘‘of equal class” 
and ‘‘ married to a man of like tribe,” &c. 8), the author shows, that 

she does not inherit her father’s wealth merely in right of her relation as 
daughter. Else, since the daughters right of succession is declared by the 
following passage, the mention of it by the same author in the foregoing 
text would be a vain repetition. But a special rule, regading what was 
suggested generally, is not tautology. 

14. *■' As a son, so does the daughter of a man proceed from his several 
limbs. How then should any other person take h®r father’s wealth?” 

15. Since a daughters right of succession to the property of her 
father is founded on her offering funeral oblations by means of her son ; 
therefore, even in the case of an appointed daughter, on whom the estate 
has devolved by the demise of her father, should she bear no male issue in 
consequence of her proving barren, or because her husband is incapable 
of procreation, the property does not go upon her death to her husband. 
Thus Sancha and Lichita say, Tiie husband is not entitled to the wealth 
of his wife, being an appointed daughter, if she die leaving no issue.” So 
Faithinasi: ‘‘ On the death of an appointed daughter, her husband* does 
not inherit her property : if she leave no issue, it shall be taken by her un- 
married sistei or by another.” Hence her property is to be taken by her 
maiden sister, or by another sister likely to have issue, therefore, when the 
succession has devolved on a female, [her husband’s] claim [as her heir] is 
precluded. 

16. But the following passage of Menu must be understood to be 
applicable, on the demise of an appointed daughter, who has not been des- 
titute of male issue, having borne a son who has died. ^‘Should a daugh- 
ter, appoii>U'd to continue the male line, die by any accident without a 
son, the husband of that daughter may without hesitation possess himself 
of her property.” 

17. VHhaspati recites the gift of the funeral oblatiim as the 

cause [of right] in the instance of both [the daughter and the grandson j 
‘‘As the ownership or her father’s wealth devolves on her, altiiough kinci- 
red exist ; so her son likewise is acknowledged to \)e heir to his maternal 
grand-fathers estate.” As the daughter is heiress of her father’s wealth 
in right of the funeral oblation which is to be presented by the daughter’s 
son; so is the daughter’s son owner of his maternal grandfather’s estate in 
right of offering that oblation, noUvithstauding the existence of kindred, 
such as the father and others. , 

18. Nor does this text (§ 17) relate to the son of an appoinfed daughter : 
for the pronoun ‘‘her,” in both the phrases ^“devolves on her,” and ‘‘her sou 
is acknowledged,”) bears reference to the “daughter whether appointed or 
nut appointed,” who was mentioned in the preceding passage (§ 8.) Or, ^ 
upon the principle of selecting the nearest term, the reference may pro- 
perly be to the ‘‘daughter not appionted.” But this term cannot Ke re- 
jected to select-the other. 

19. Accordingly Menu propounds the daughter’s origin from the per- 
son of the maternal grandfather as the reason of the daughter’s son havin 
a right to the succession ; not her appointment to raise a son ; else h 
would have specified this cause. “Let th^^ daughter’s son take the whole 
estate of his own father who leaves no [other] son ; and let him offer two 
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funeral oblations; one to his own father, the other to his maternal grand- 
father. Between a eon's son and the son of a daughter, there is no differ- 
ence in law ; since their father and mother both sprung from the body of 
the same man." 

20. Thus this very author expressly declares, that the daughter's 
son, born of one not appointed to continue the male line, has the right of 
succession. “ By that male child, ^hom a daughter, whether formally ap- 
pointed or not, shall produce from a husband of an equal class ; the mater- 
nal grandfather becomes in law the father of a son : let that son give the 
funeral oblation and possess the inheritance.” 

21. Besides the tewn ‘daughter's son' is in law restricted to signify 
the male offspring of an appointed daughter. Baudhayana intimates that, 
when he says, “ (Consider as) another f^son) the daughter's son termed son* 
of an appointed daughter, being born of the female issue after an express 
stipulation.” Here ‘ consider' is understood. 

22. Hence also (since such is the scooe and purport of the text ; § 17.) 
Bhojadeoa has cited that passage of VAhaspati under the head of suc- 
cession of a daughter appointed of unappointed. 

23. But Govinda-Raja, in his commentary on Men'll, states the claim 
of the daughter’s son as preferable to bh it of the married daughter, on the 
grounds of the following passage of Vishnu, “ If one die leaving neither 
son nor grandson, the daughter's sons shall inherit the estate ; for, by con- 
sent of all, the son’s son and the daughter’s son are alike in respect of the 
celebration of obsequies.” 

24. This does not appear to us satisfactory : for it contradicts the 
text above cited (§ 8.) 

25. But, in default of a married daughter such as above described, 
the succession assuredly devolves on the daughter’s son, notwithstanding 
the existence of the father and other kinsmen. For it appears from the 
comparison of his condition to her's, (§ 17) and more expressly from the pur- 
port of the term “ likewise” in the phrase “ her son likewise is acknowledg- 
ed to be heir,” (§ 17), that his pretensions are inferior to her's. Therefore 
it is a right deduction, that the succession of the daughter's son is next 
after the daughter. 

26. By 'the words “although kindred exist,” (§ 17) the succession of 
both parents, which reasonably should take effect on failure of the wife, 
but which is barred by the daughter and daughter’s son, is hinted as taking 
place when no such impediment exists. Accordingly Vrlhaspati, imme- 
diately after [the passage above cited, § 17] says “ On failure of those per- 
sons, the brothers and nephews of the whole blood are entitled to the es- 
tate, or kinsmen, or cognates, or pupils, or venerable priests.” Here the 
word “those” bears reference to the daughter's son [named in the text,] 
and to the parents indicated [by the term kindred.] Therefore, it is on 

f failure of these persons, that the succession of brothers and tke rest takes 
placoc 


27. As for the assertion of Bcildca, that the daugh.t,er^8 son inherits 
after the whole series of heirs specified in the passage of \Ydjnyawalcyd] 
above cUed, “ The wife, daughters also,” &c., (Sect. 1^4) that is more ch\\- 

iivaV pTat{\e ; tor cootradVeu the text of VAhaspaii /8 I?.) Nor is there 
thing iaconaiatent with that enumeration of heir's * for the maiden 

daughter, »ar«ed daughter, aod duughter’a are by Z 
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term “daughter” "in the plural number (Sect. 1. 4.) As the word “son,” 
in the phrase “wha departed for heaven leaving no son,” intends cnale issuft 
down to the great-grandson, since he is equally a giver of funeral oblations ; 
so does the term “daughter” comprehend the daughter’s son, for he also 
is the giver of a funeral offering ; or as the term “male issue,” in the sen- 
tence on failure of male issue, the daughter inherits” § 1, intends the widow 
also. Else the plural number, in the word “daughters,” would be unmean- 
ing : and the author would have used the singular number, as in the words 
“the wife,” “the son of a brother” &c. We shall hereafter [in the course of 
expounding passages concerning the reunion of parceners] explain the 
intention of the plural number in the word “brothers,” (Sect. 1. 4.) 

28. Moreover, since a series of heirs is specified from both parents to 
the king, it would follow, that the succession of the daughter’s son takes 
effect on failure of the king. But there never is a vacancy of the throne ; 
and consequently the succession could never take place. 

2iK Therefore the succession of the daughter's son on failure of daugh- 
ters. as aflBrmed by Vistuarupa^ Jitendvia, Bhdjadeva and Govindarajay 
should be respected. 

30. But, if a maiden daughter, in whom the succession has vestec], 
and who has been afterwards married, die [without bearing issue,] the es- 
tate, which was her’s becomes the property of those persons, a married daugh- 
ter or others, who woulu regularly succeed if there were no such ( unmar- 
ried daughter) in whom the inheritance vested, and in like manner succeed 
on her demise after it has so vested in her. It does not become the pro- 
perty of her husband or other heirs : for that (text, which is decla- 
ratory of the right of the husband and the rest,] is relative to a woman’s 
peculiar property. Since it has been shown by a t^^xb before cited (Sect. 1. 
§ 56), that, on the decease of the widow in whom the succession had vested, 
the legal heirs of the former owner, who would regularly inherit his pro- 
perty if there were no widow in whom the succession vested, namely, the 
daughters and the rest, succeed to the wi alfch ; therefore the same rule 
[concerning the succession of the former possessor’s next heirs] is inlerred 
a fortiori^ in the case of the daughter and grandson whose pretensions are 
inferior to the wife’s. 

31. Or the word “wife” [in the text above quoted. Sect. 1. § 561 is 
employed with a general import : and it implies, fhat the rule must be 
understood as applicable generally to the case of a woman’s succession by 
inheritance. 

32. Thus has the succession of the daughter and daughter’s son been 
explained. 


SECTION ni. 

On the Father's right of Succession. 

1. If there be no daughter’s son, the succession devolves on the 
father ; and not on the mother [before the father] ; nor at once on* both 
parents. For that is contrary to Vishnu's text, “ If there be none, it be- 
longs to the father ; if he be dead, it appertains to the mother. 

2. But the following passage of Menu, as well as that of Vrihaspati, 
must be understood as relating to a case of failure of heirs down to the 
father inclusively. “ Of a son dying childless [and leaving no widow] the 
mother shall take the estate ; and, the mother also being dead, the father’s 
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mother shall take the heritage.” “ Of a decoasod son, tvho leaves neither 
wife nor male issue, the mother must be considered as heiress : or, by her 
consent, the brother may inherit.” 

3. This , is a result too of reasoning;. The father’s right of succession 

should be after the daughter’s son and before the mother : for the father, 
offering two oblations of food to oth < r manes, in which the deceased parti- 
cipates, is inferior to the daughter’s son who presents one oblation to the 
deceased and two to oiher inancs in whbh the deceased praticipates : he is 
preferable to the mother and the rest because he presents [personally] to 
others two oblations in which the deceased participates ; and his superiori- 
ty is indicated in a passage of Menu : “ In a comparison of the male wdth 

the female sex, the male is pronounced superior.” 

4. In ihe term pitaran “ both parents” (Sect. 1. § 4), the priority of 
the father is indicated : for the father is first suggested by the radical term 
pitri ; and afterwards the mother is inferred from the dual number, by as- 
suming, lhat one term [of two which eomjiosed the phrase] is retained. 

5. Hence [since the members of the s(‘ries are presented to the under- 
standing in the order here stated], the argument, that, the mental appre- 
hension of a series being co-oxtensive with the oral recital oF its component 
members; recital, being wanting, necessarily precludes at>prehension,’ must 
be rejected ns inconclusive ; for it is not true, that an adequate indication 
is wanting [i'eing dedncible in the manner al)(>ve stated ; § 4.] and [the joint 
succession of father and mother] would contradict the text of Vishnu, 

6. Thus the father’s right of succession has been explained. 


SECTION IV. 

On the Mother s right of Succession, 

1. If the father be not living, the succession devolves on the mother : 
for, immediately after propounding the father’s right to the estate, Vishnu's 
text declares, “ If he be dead, it appertains to the mother.” 

2. This too is reasonable : for her claim properly precedes that of the 
brothers and the rest ; since it is necessary to make a grateful return to 
her, for benefits w^hich she has personally conferred by bearing the child in 
her womb and nurturing him during his infancy ; and also because she con- 
fers benefits on him by the birth of other sons who may offer funeral obla- 
tions in which he will participate. 

3. The notion, therefore, that the mother’s right should precede the 
father’s, because she is pronounced to surpas'^ him in the degree of ven^^ra- 
tion due to ‘her, must be rejected. For, if a superior title to veneration 
were the reason of a right of inheritan ce, the succession would devolve on 
the spiritual preceptor before the father ; since it is said “ Of him who is 

^ the natural parent, and him who giv(\s holy knowledge, the giver of the 
sacred science is the more venerable father and paternal uncles and the 
re-t would inherit in prefernce to a younger brother or a nephew. There- 
fore the mother’s right of succession is after the father ‘ [and before the 
brothers.] 

4. By thus declaring, that the mother’s succession takes place after 
the father of the deceased, and before* the father’s offspring, the^ author in- 
timates, that the paternal grandmother’s succession likewise takes place 
after the grandfather and before the grandfather’s offspring. For otherwise 
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[if a different order of successiifc be assumed; or if that order be not estab- 
lished ; or that indication be not acknowledged ;] there is a contradiction • 
between the specified order of succession, both parents, brothers likewise, 
&c.,” [and this case which is perfectly analogous.] Accordingly [since the 
grandmother’s right of succession is in this manner indicated by Ydjnya- 
walcya ;] Menu says, ‘ And the mother also being dead, the fathei’s mother 
shall take the heritage.” The meaning is* being dead, that is, deceased, to- 
gether with her offspring/ 

5. Here the particle and,” as well as also,” must be joined in con- 
struction with both parts of the sentence. Tnerefore the sense -is ‘ and the 
mother being dead, the paternal grandmother also may take the heritage.’ 
What then becomes of the*brothers and the rest ? These persons, including 
the paternal grandfather, are indicated by the paiticle “ also.” 

6. Tne meaning then of the text [of YdJjiyaivalcya] is this; the suc- 
cession of both parents takes effect, in the order which has been explained, 
after the descendants of the deceased down to his daughter’s son, and be- 
fore [the father’s] own off^^pring. Hence the succession of the paternal 
grandfather and grandmother is thus shown to take place before their own 
offspring. Accordingly it is not separately propounded in the text of 
Yajnyaivalcya ; since the right of the paternal gr.indfather and grand- 
mother is virtually declared by showing the mother’s right of succession. 

7. Thus the mother’s right of inheritance has been explained. 


SECTION V. 

On the Brother's right of Succession. 

1. If the mother be dead, the property dt‘Volves on the brother : for 
Vi^uiii, having declared, that, “ If the father be dead, it appertains to the 
mother” proceeds to say, On failure of her, it goes to the brothers and 
hero the pronoun refers to the mother. It appears also from the passage 
[of Yajvyawalcyd] “both parents, brothers likewise,” that the brother’s 
succession takes place in the case of the dt-ath of both parents. 

.2. It must not be alleged, that, under the passage above cited, which 
expresses ‘‘brothers likewise and their sons,” the biothcr’s son, being de- 
clared heir in like manner as the brothers are, shall inherit also next to the 
mother; For the text of Vishnu, declaring that “ it goes to the brothers,” 
adds “After them, it descends to the brother’s sons:” and in this place the 
pronoun refers to the brothers. 

3. That too is reasonable; fur the brother confers benefks on the de- 
ceased owner by offering three funeral oblations to his fatlieV and other 
ancestors, in which the deceased participates; and he occupies his place, 
as presenting three oblatioi s to the maternal grandfather and the rest, 
which the deceased was bound to offer; and he is theref'ore superior to the 
brother’s son, w’ho has not the same qualifications. But deriving his origin 
from the mother, the brother, though he do possess these qualifications is 
inferior to the mother ; and bis succession, therefore, very properly takes 
effect after her. 

4. Besides why may not the word “ likewise” be connected with the 
term “ brother ?” and thus the parents and brothers may have an equal 
right of succession ; the text being interpreted ‘ as parents, so do brothers 
inherit.’ 
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5. The question, then, must be negati#d, as at variance with the text 
•of Vishnu : and the same is to be done in the other instance likewise [of 
the claims of brother and brother s son.] So Menu declares, that brothers 
take the inheritance, not the nephew. Of him, who leaves no son, the 
father shall take the inheritance ; or the brothers/* 

6. Moreover, why has not the nephew, whose father is living, a right 
of succession ? There is no other reason but this : that one, whose father is 
living, does not confer benefits, since he is incompetent to offer oblations. 
If then it be thus settled, [that the order of succession is regulated by the 
degree in which benefits are conferred.] how should a nephew, whose father 
is deceased, iiiherit equally with the brother, since he does not confer equal 
benefits ? Accordingly D^vala^ in a pa^^sage before cited (Sect, 1, § 17,) not 
specifying the brother’s son in the series of heirs down to the half brother, 
comprehending the widow, daughter equal by class, father, mother, brother 
of the whole blood, and brother of the half blood, intimates that the succes- 
sion of nephew's and the rest takes place on failure of heirs down to the 
half brother. 

7 . The passage, which pronounces a nephew to be as a son, [“ They 
are all fathers by moans of that son ;”] is intended to authorize his present- 
ing a' funeral oblation and to establish his light of succession on failure of 
brothers. [They do not inherit together;] for that contradicts the text 
[of F'fsA?iH] above cited. Else why should not [his right of succession] be 
before the brothers. 

8. Therefore the brother alone is heir in the first instance. 

9. Here again, a brother of the whole blood has the first title ; under 
the following text (§ 10): and, even under the general rule for the brothei’s 
succession (“ Brothers also” S^ct. 1. § 4«). The meaning is, that the whole 
brother shall inherit in the first place: but, if there be none, then the half 
brother; for be also is signified by the word brother, being issue of^he 
same father. 

10. The passage alluded to (§ 9) is as follows :“ A reunited [brothei] 
shall keep the share of his reunited [co-heir.] who is deceased : or shall de- 
liver it to [a son subsequently] born. But an uterine brother [shall thus 
retain or deliver the allotment] of his uterine relati(m.” This text of 
Ydjnyawalcya also shows, that the term brother is applicable both to the 
whole and to the half blood. Else, if it intended only the uterine [and of 
course whole] brotheu’, the author would nor have specified, that “ the 
uterine brother, should retain or deliver the allotment of hia uterine rela- 
tion :” for the whole blood would be signified by the single term “ brother.” 

II: Therefore the succe.'^sictn of brothers, whether of the whole or of 
the half blood, is d»'clared by tlie passage before cited (‘‘Both parents, 
brothers likewise.” S^'ct. 1, § 4.) But, by here specifying the uterine icla- 
tion, the prior right of the uterine (or whole) brother iu intimated. 

12. The succession of the half brother, between [the whole brother 
and the brother’s son,] as affirmed by Sricara and Viswarup^, should be 
acknowledged ; for he is inferior to the whole brother, who presents obla- 
tions to six ancestors which the deceased was bound to offer, and also pre- 
sents three oblations to the father and others, in which the deceased parti- 
cipates ; while the half brother only presents three oblations in which the 
deceased participates : and he is superior to the nephew, because he sur- 
passes him in tiie conferring of benefits, since he offers three oblations of 
Tivhicb the deceased participates. 
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13. In ansvVer to the uiquiry whether the half brother, though re- 
united in co-parcanery, be inferior or not to the whole brother, Ydjnya-^ 
walcya says, ‘‘A half brocher, being again associated, may take the suc- 
cession ; not a half brother, though not reunited: but one united [by blood, 
though not by co-parcenery,] may obtain the property ; and not [exclusively] 
the son of a different mother.” 

14. The meaning of the text is this: 'A brother by a different 
mother, but associated again in co-parcenery, shall first take the inheritance ; 
not generally any half brother [whether associated or separated.’] The 
latter part of the text is in answer to the question, whether, inheriting 
first, he excludes the whole brother or takes the succession jointly with 
hi‘»u ? ‘ the whole brother, thougli not reunited in parceuery, shall take the 
heritage (here tiie word whole biother is understood from the preceding 
senteiue :) ‘ not exclusively the .son of a different mother, though reunited.’ 
Or the term “ united” may signif}^ whole brother [or united by blood.] Ac- 
cordingly the text is s<i read in the citation of it by Jitendriya as a pass- 
age of Vrlddha Y(fj 7 iyawalcya : and, in that case, the term “ associated” 
is understood from the preceding sentence. 

15. Therefore the half-brother, who is again associated in co-parcenery, 
shall not take the succession exclusively ; but the whole brother [shares it] 
though not associated. Such is the meaning : and consequently the whole 
biother, who is not reunited in parcenery, and the half brother, who is as- 
sociated, sh(»uld divide the succession. Accordingly the author has employ- 
ed the particle “ but” [with the connective sense.] 

16. An objection is stated by Sricara Misra, The maxim, that 
the reunited brother shall keen the share of his reunited co-heir,” (§ 11) 

i^ independent' [of other precepts.] as it applies to the case of reunited half 
brothers exclusively ; and, in like manner, the maxim that “the uterine 
[meaning the wliole] brother retains the allotment of his uteiine relation,” 
('§ 10) bears no reference [to any other rule,] when it is applicable to the case 
of unassociated whole brothers only : but, wiien there is a half brother as- 
sociated and a whole brother unassociated, if the two maxims be applied 
to this case in consequence of finding both descriptions of brethren, then 
both maxims take effect with reference to each other. • Now it is not right 
to make the same rule operative with and without reference to another 
maxim ; for this argues variableness in the precept. Thus it is shown [by 
Jaimmi,] in the disquisiUon on the passage dwayoh 'pranayanti, that the 
prohibition, relatively to two sacrifices, of the use of, the uttara-v^di or 
northern altar directed generally for the four sacrifices [in which those two 
are comprehended], is not a prohibition [but an exception]; for,*iJ* the pr cept , 
concerning the northern altar be taken with reference to the [denial, im- 
plying consequently] an option, in the instance of two sacrifices, and be 
taken absolutely and without reference to any other maxim in the instance 
of the two other sacrifices, there would be variableness in the precept. So, 
in regard to the subject under consideration, the maxims, that “ th(} re- 
united brother shall keep the shares of bis reunited co-heir,” and that “ the 
uterine [or whole] brother shall retain the allotment of his uterine rela- 
tion,” (§ 10) are applicable in those cases in which the ^rules are opera- 
tive independently of any other ; but, if there be a half brother associated 
and a whole brother unassociated, the two rules are not applicable in* 
this instance; and it would follow, th «t no one could take the estate 
[since there is no special provision in the law for this easy.] Therefore [the 
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true interpretation is, .that, in the case stated,] where the associated half 
brother might be supposed to be heir of bis associated parcener, under the 
rule,, that “ a reunited brother shall keep the share of his reunited co-heir,” 
the maxim that “ the uterine [or whole] brother shall retain “ the allotment 
of his uterine relation,” serves as an exception to that rule. Thus the half 
brother, though associated, cannot be supposed to be heir, if there be a 
brother of the whole blood. Then how does the succession go ? The whq|p 
brother, whether reunited or not reunited in co-parcenery, inherits the pro- 
perty. 

17. That is not congruent : for it is not true, that there is variable- 
ness in a precept, merely because two [rules,] which are severally applicable 
to two [oMse^.] become applicable in a single instance at the same time. 

IS. Thus» in respect of the precepts enjoining the votary to bestow 
his whole wealth as a gratuity in one instance and no gratuity iu the other, 
which are respectively applicable indeoendently of each other, if either 
the nri^st doing the functions of Udg^Hvl, or the one performing the office 
or Prat'istdMy singly stumble [in passing from the one apartment to the 
other, at the cwlebration of the sacrifice called :] but, if both 
those priests should stumble at the same time, neither injunction would be 
applicable ; for that would be a variableness in the precept. 

19. In like manner, under the precepts, which direct the priest to 
touch an oblation with the prayer denominated Ghdturh6tra at the full 
moon, and with the prayer termed Panchahdtra at the new moon ; an ob- 
lation of curds consecrated to ladra is understood in the sacrifice named 
IJ pansvb-ydga, and an offering of milk consecrated to Indra is similarly 
understood at the Agnishdmiya sacrifice ; and, both precepts being thus 
severally applicable in those instances, neither of them would take effect 
at the Agneya sacrifice, since there would be variableness in the precept 
if both were applied to this case. 

20. Therefore, the definition of variableness in a precept is its being 
a positive injunction without reference to any opposition in one instance, 
and (an eventual one) with reference to the opposition of a different precept 

iu another instance. Thus, in the example stated (§ 16,) the prohibition 
bears reference to tjie injunctiou concerning the altar, expressed in 
these words “ At this sacrifice prepare the nttara-vedV' Without 
epposition to that (injunction,) it would be no precept. Therefore it is a 
command which bears reference to the injunction respecting the altar. 
Nor is it in constant opposition to it: for, v/ere it so, the prohibition 
(as well as the injunction) would be useless ; since,^ without the prohibi- 
tion (and injunction,) the omission of the altar might be deduced (from 
*the silence 6f^the law.) Tberef re, even the- injunction concerning the 
altar is a command which bears relation to the contrary prohibition; 
but, in regard to two of the periods of sacrifice, it is independent of any 
other rule. Consequently there is variableness in the precept ; and an al- 
ternative must be inferred. But, in the case of any thing supnosed as a 
matter of spontaneous option, a prohibition is an absolute forbiddance : 
for the occasional omission of the act was inferrible without the aid of an 
express prohibition. 

21. Accordingly (since there is a variableness in the precept, when a 
general and particular rule, or injunction and prohibition, are . sometimes 
applicable in the same instance, but not when two particular rules are so ; 
or since a prohibition, which is constant, is inferrible without the aid of 
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either injunction* or prohibition ;] the passages, which direct, that the 
Shddaain shall taken, and that it shall not be taken, [at an Atirdtrdf 
sacrifice,] constitute an alternative, 

22. But according to the doctrine of those, who affirm, that an alter- 
native is inferred by this reasoning, namely, that, since a prohibition im- 
plies a previous supposition [to the contrary.] the [negative] precept does 
nj:)t obviate the cause ; an alternative would be inferrible even in the in- 
stance of a prohibition concerning that which was suggested only as a mat- 
ter of spontaneous choice: for example, the passage which expresses “ The 
priest makes not two f portions of an oblation of liquid butter] when a vic- 
tim is offered ; (nor at the sacrifice with acid asclepias */’) and other similar 
passages. 

23. Moreover, since an effect cannot preclude its own cause, how can 
there be in one case opposition (which is necessary to constitute an alter- 
native f) for the precepts are not equipollent. But, admitting that such is 
the nature of prohibition, that it eradicates its own cause ; it should eradi- 
cate it altogether, for (the precept, which suggested) the previous supposi- 
tion, is of inferior cogency. 

24?. But they affirm, that this prohibition concerns the supposition of 
something which spontaneous choice may suggest, and is not a forbiddance 
of anything deduced from a precept. That is an assertion which argues 
extreme ignorance : for it would follow, that an alternative does not exist ; 
since the practice of what is commanded by precept, and the prohibition of 
a practice not commanded by precept, cannot be in opposition at the same 
time. The prohibition too would not be essential to the act of religion, 
since the practice of something suggested by spontaneous choice is not sup- 
posable as an essential part of a religious act. 

25. Therefore, [since the opposite opinion is erroneous,] an alterna- 
tive is inferred [not in the manner there proposed, l)ut] nccording to the 
reasoning set forth by us [viz, that, if the prohibition be constant, both in- 
junction and prohibition would be unnecessary ; and, if the injunction were 
invariably cogent, the prohibition would be vain.] But let that be ; for 
why expatiate ? 

26. As for the remark of the same author, who says (§ 10) that, ‘ C 
there be a half brother associated and a whole brother uiiassoeiated, in which 
case the half brother might be supposed to be the heir under the rule, that 
“ a reunited brother shall keep the share of his reunited co-heir (§ 10) then 
the maxim, that “ the uterine [or whole] brother shall retain the allotment 
of his uterine relation,” (§ 10) serves as an exception to that rule. That is^ 
unsuitable, for, in this very case, the rule concerning the reunited co-heir 
might on the contrary serve as an exception to the maxim, thi^t “ the uterine 
[or whole] brother shall retain the allotment of his uterine rekition,” under 
which the whole brother might be supposed to be the heir : since there is 
not in this instance any ground of preference. 

27. But this author’s interpretation of the text, half brother be- 
ing again associated, &c.,” (§ 13), as explanatory of the passage “ a reunited 
brother shall keep the share of his reunited co-heir,” is quite wrong : for, 
the intended purport being conveyed by that text, the passage in question 
would become superfluous. 

28. Moreover the exposition of the text [by S7'{caraJ as signifying 
^ Let not the half* borther, who is an associated half brother, take the estate ; 
but the whole brother, (this term is understood,) who is not reunited, shall 
positively take it ; a son of a different mother, though united, shall not in- 
herit is also erroneous, for the same term ‘ half brother’ in the first part o 
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the text, is needlessly repeated; and the phrase 'son of a different mother,’ 

* the later part of it, becomes superfluous ; and the partiele api is taken in 
the sense of positively. 

29. Besides, under the interpretation of the passage concerning the 
uterine (or whole) brother as an exception to the claim of the associated 
half brother if a w hole brother unassociated exist ; and its consequent in- 
applicableness to tho case of a whole brother and half brother both unasso- 
ciated ; these would have an equal right of succession (under the general 
maxim, that brothers shall inherit; StBCtion 1. § 4, since no distinction is 
specified :) or else the property would belong to neither of them (if the 
general rule be explained by the particular one.) 

30. But, if the passage concerning the uterine (or -whole) brother be 
applicable to this case also, (taking the term ‘‘ uterine’" as intending such 
a brother generally, whetlier associated or unassociated J then the objection 
of variableness in the precept may be rerorted on you ; for the passage, con- 
cerning the reunited brother, bears reference to opposition in one case, (in 
that of the associated half brother and unassociatiod whole brother ;) and 

. bears no reference to opposition in another case, (in that of a whole brother 
and half brother both unassociated :) in like manner as it is declared, that 
the general rule for preparing the vedi or altar at a sacrifice with the Soma 
plant, must be understood as applicable to sacrifices in which the use of the 
altar has not been otherwise directed ; smee there would be variableness in 
the precept, if it operate in the case of the Dieshimya and other similar 
sacrifices, in bar of a command forbidding the altar suggested by the exten- 
sion of a rule (concerning sacrifices celebrated at the full moon,) but in 
other instances operate without bar to anything else. 

31. Blit, according to our interpretation, there is no variableness in 
the precept, even as that is understood by Sricara : for the passages con- 
cerning the reunited brother ’and the uterine [or whole] brother (§ 10) aie 
relative severally to different cases; and that regarding “a half brother 
again associai ed” (§ 13) declares the equal participation of a whole bi other 
uuassociated and a half brother associated. ThUvS the meaning of the first 
part of that text is, * a half bi other, being reunited in co-parcenary, shall 
takt» the succession, althoiigii a whole biutner not reunited exist ; but a 
half brother, who is not reunited, shall not inheiit." The latter part of the 
text is in answer to the question, does not the whole brother inherit in that 
case? ‘Though not reunited, the whole brother (this term is understood) 
bhall take tiie heritay:e ; and uot exclusively the son of a different mother 
who is again associated. But it shall be taken and shared by both.” Thus 
the alleged variableness in the precept is obviated. 

32. So Mdsna likewise shows the same rule of succession. “ His uterine 
brothers and Jsisters, and such brothers as were reunited after a separation, 
shall assemble together and divide his share equally.” 

33. Reciprocation being indicated by the plural number, in the .term 
“ uterine brothers,” as respecting these exclusively ; and in the Words 
** brothers reunited”, as relating to the half brothers ; the words “ assemble 
together’* are properly employed to mark association of both (descriptions 
of brethren ;) fnr they would otherwise be unmeaning tervps. Therefore it 
is from mere ignorance that it has been asserted, that both (do not inherit 
together,) because reciprocation is not expressed by the text. Moreover, 
since the text exhibits the conjunctive particle “ and,” in the phrase 
“ and such brothers as were reunited -fee.,” and the rule (of grammar) 
expresses, that a conjunctive compound is used when the sense of the con- 
junctive particle is denoted ; the assertion, that reciprocation is not ex- 
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pressed by the t^t, would imply, that even the conjunction does not bear 
that sense [viz., the sense of reciprocation.] 

34. Therefore, if whole brothers and half brothers only (not reunited 
brothers of either description) be the claimants, the succession devolves 
exclusively on the whole brothers. Accordingly VHhat Menu says, ‘‘If a 
son of the same mother survive, the son of her rival shall not rake the 
wealth. This rule shall hold good in regard to the immoveable estate. 
But, on failure of him, (the half brother) may take the heritage.” 

35. This rule shall hold good in regard to the immoveable estate. 
This rule is relative to divided immoveables. For, immediately after treat- 
ing of such (property) Yama says, “The whole of the undivided immove- 
able estate appertains to all the brethren ; but divided immoveables must 
on no account be taken by the half Iprother.” 

36. (All the brethren.) Whether of the whole blood or of the half 
blood. But, among whole brothers, if one be reunited after separation, the 
estate belongs to him. If an unassociated whole brother and reunited half 
brother exist, it devolves on both of them If there •be only half brothers, 
the property of the deceased must be assigned in the first instance to a 
reunited one; but, if there be nonesuch, then to the half brother who is 
not reunited. 

37. Accordingly the plural number is employed in the term “ brothers,^* 
(S^ct. 1. § 4) for the purpose of indicating the succession of all descriptions 
of them, in the order here stated. Eise it would be unmeaning. 

38. The text, “ a reunited (brother) shall keep the share of his re- 
united co-heir,” (§ JO) is intended to provide a special rule governed by the 
circumstance of reunion after separation, and applicable to the case where 
a number of claimants in an equal degree of affinity occurs. 

39. Hence, if there be competition between claimants of equal de- 
gree. whether brothers of the whole blood, or brothers of the hnlf blood, or 
sons of such brothers, or uncles, or the like, the reunited parcener shall 
take the heritage : for thep text does not specify the particular relation ; and 
all [these relations] were premised in the preceding text (Sect. 1. § 4) ; and 
a question arises in regard to all of them. Therefore the text must be con- 
sidered as not relating exclusively to brothers. 

40. Thus the borther’s right of succession has been explainel 


Section VI. 

On the Nephews right of Succession, — and that of other heirs. 

1. On failure of brothers, the brother's son is heir : for the text of 

Vishnu, having declared ‘‘ it goes to the brothers,” proceeds ‘‘ After them 
it descends to the brother's ‘‘ sons.” • 

2. Among these, the succession devolves first on the so*n of a uterine 
[or whole] brother ; but, if there be none, it passes to the sou of the half 
brother. For the text expresses, ‘‘ An uterine [brother] shall retain or de- 
liver the allotment of his uterine relation” (Seer. 5. § 10.) Indeed the son 
of the half brother, being a giver of oblations to the father of the late pro- 
prietor, together with his own grandmother, to the exclusion of the u.other 
of the deceased ftwner, is inferior to a son of a whole brother [who is giver 
of oblations to the grandfather in conjunction with the mother of the de- 
ceased.] 

3. N.or can it be pretend- d that the step-mother, grand-mother and 
great-grandmother take their place.s at the funeral repast, in consequence 
of [ancestors being deified] with their wives : for the terms mother” 
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(ffrand-inothor and great-grandmother) &c. (in such texts as the following) 
\»ear their original seiise of * his own natural mother/ ‘father’s natural 
mother / and ‘grandfather’s natural mother / and it is by those terms that 
they are described as taking their places at the funeral repast. Thus it 
is said, “ A mother tastes with her husband the funeral repast consisting 
of oblations to the manes ; and the paternal grandmother with her husband ; 
and the paternal great-grandmother with ‘‘ her’s.” But the introduction 
of step-rnothers and the rest to a place at the periodical obsequies, is ex- 
pressly forbidden. Thus the sage declares, “ Whoseover die, whether man 
or woman, without male issue, for such person shall be performed funeral 
rites peculiar to the individual, but no periodical obsequies.” 

4. Besides, the command for the celebration of the funeral repast in 
honour of ancestors with their wives, is .of invariable exigency; as it is uni- 
versally acknowledged : but, since there are not step-mothers in every in- 
stance, the precept must relate to the natural mother; for the association 
of the variable and invariable exigency of the same command would be a 
contradiction, 

5. Since the paternal uncle, like the nephew of the whole blood, offers 
two obliations, which the owner was bound to present, to two ancestors with 
their wives, should not the succession devolve equally on the uncle and 
nephew of the late proprietor? The answer is, the paternal uncle is indeed 
a giver of oblations to the grandfather and great-grandfather of the proorie- 
tor ; but the nephew is givei of two oblations to two ancestors including 
the owner’s father who is principally considered. He is therefore a preferable 
claimant, and inherits before the uncle. 

6. Accordingly (since superior benefits are conferred by such a suc- 
cessor,] the brother’s grandson excludes the paternal uncle ; fir he is a giver 
of oblations to the deceased owuei’s father who is the person principally 
considered. 

7. But the brother’s great-grandson, though a lineal descendant of 
the owner’s father, is excluded by the paternal urfcle : for he is not a giver 
of oblations, since he is distant in the fifth degree. Thus Menu says, ‘‘ To 
three must libations of water be made, to three must oblations of food be 
presented ; the fourth in descent is the giver of those offerings : but the 
filth has no concern with them.” By this passage the fifth in descent is 
debarred. 

8. But. on failure of heirs of the father down to the great-grandson, 
it must be understood, that the succession devolves on the father’s daugh- 
ter’s son [in preference to the uiicle ;] in like manner as it descends to the 
owner’s daughter’s son [on failure of the male issue, in preference to the 
brother.] 

9. The §itccession of the gi"andfather’s and great-grandfather’s lineal 
descendants including the daughter’s son, must be understood in a similar 
manner, according to tbe proximity of tlie funeral offering : since the reason 
stated in the text for even the son of a daughter delivers him in the next 
world, like the son of a son,” is ecfually applicable ; and his father’s or 
grandfather’s daughter’s son, like his own daughter’s son, transports his 
manes over the abyss, by offering oblations of which he may partake. 

10. Accordingly Menu has not separately propounded their right of 
inheritance : for they are comprehended under the two passages, “ To three 
must libations of water lje made &c.,” and “ To the nearest kinsman 
Uapinda) the inheritance next belongs.” Ydjnyaivalcya likewise uses 
the term “ gentiles” or kinsmen \^y6traja^ for the purpose of indicating the 
right of inheritance of the father’s and grandfather’s daughter’s son, as 
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sprung from the same line, in the relative order of the funeral oblation 
and for the further purpose of excluding females related as sapindas^ since; 
these also sprung from the same line. 

11. Accordingly [since they are excluded,] Baudhdyana^ after pre- 
mising “ A woman is entitled,” proceeds “ not to the heritage ; for females, 
and persons deficient in an organ of sense or member, are deemed incom- 
petent to inherit.*’ The construction of this passage is ‘ a woman is not 
entitled to the heritage.’ But the succession of the widow and certain 
others [viz. the daughter, the mother and the paternal grandmother,] takes 
effect under texts, without any contradiction to this maxim. 

12. On failure of any lineal descendant of the paternal great-grand- 
father, down to the daughter’s son, who might present oblations in which 
the deceased would participate ; to intimate, that, in such case, the mater- 
nal uncle shall inherit in consequence of the proximity of oblations, as 
presenting offerings to the maternal grandfather and the rest, which the 
deceased was bound to offer, Ydjnyaiualcya employs the term “ cognates” 
(bandku.) But Menu has indicated it only by a passage declaratory of 
succession according to the nearness of the oblation. 

13. Since the maternal uncle and the rest present three oblations 
to the maternal grandfather and other ancestors, which the deceased was 
bound to offer, therefore the property should devolve on the maternal uncle 
and the rest : for it is by means of wealth, that a person bf^comes a giver 
of oblations. Two motives are indeed declared for the acquisition of wealth : 
one temporal enjoyment, the other the spirit ual benefit of alms and so 
forth. Now, since the acquirer is dead and cannot have temporal enjoy- 
ment, it is right that the wealth should be applied to his spiritual benefit. 
Accordingly Vrikaspati says, “ Of property which descends by inheritance 
half should carefully be set apart for the benefit of the deceased owner to 
defray the charges of his monthly, six-monthly and annual obsequies.” So 
Apastamba ordains, Let the pupil or the daughter apply the goods to 
religious purposes for the benefit of the deceased.” By saying “ to defray 
the charges of his monthly, &c., obsequies” his participation, and by directing 

religious purposes” his spiritual benefit are stated as reasons. Accordingly 
the sage says, “ Wealth is useful for alms and for enjoyment.” It is reason- 
able, therefore, that, on failure of kindred who might present oblations in 
which he would participate, the succession should devolve on the maternal 
uncle and the rest, who present oblations which he has bound to offer. 

14. Accordingly [since the succession devolves on heirs down to the 

maternal uncle and tne rest, in the order of oblations in which the deceas- 
ed may participate, or which he was bound to offer ;] Menu* considering 
that purport as sufficiently indicated by the two passages above cited, “ To 
three must libations be made, &c.” ‘‘ To the nearest kinsmaik the inherit- 

ance next belongs (vide § 7. and 17) proceeds thus, “ Then, on failure of 
such kindred, the distant kinsman shall be the heir, or the spiritual precep- 
tor, or the pupil.” 

15. The [distant kinsman {saculycb) is the descendant of the paternal 
grandfather’s grandfather or other remote ancestor. Such relatives are de- 
nominated Samq>nodccca8. Their order of succession is in the series as 
exhibited. On failure of such heirs [down to the Samanodaca] the suc- 
cessioD devolves on the spiritual preceptor, the pupil &c. 

16. Otherwise [if the text of Menu do not intend the maternal uncle 
and the rest,) how is the admission of maternal uncles and others affirmed 
without contradiction to Menu ? Therefore this meaning is intended by 
him in the passage above cited ; and there is no contradiction. 

149 
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17. Aw ordin^ly, liii\ ino declared, while trcailiH/ of inlicritance, To 
three must lilnitions of wat(*r be made ; to three imisi' oblations of food be 
pres(Mit<*d ; the foin ih in descent is the niver of those ofiferino-s ; but tln^ 
fifth lias no eoneerii with them';” beadd.s, To tla* nearest kinsman {sapindd) 
the inh(M*itan'-e next belongs,” for the purpose of showing, that tlio fifth 
in descent, not being connected even by a single oblation, is not the heir, 
so long as a person (‘onuected hy a single oblati < 11 , whether sprung from the 
fatln‘r’.s or the mothi'r’s family, exists. Otherwise, since the relation of sa2nnda 
has been declaroil by a distinct text, (“ Now the lelation of sdpiiida or men 
connect(‘d V)y the funeral cake, C(‘ases with the seventh person;”) and tlio 
right of the fourth in descent to inherit is declared by the text “To the 
nearest kinsm-in the inheritance next bidongs;” the passnsje, which begins 

To tfircp must libations be made &c,/' would be superfluous. It cannot 
be said, tliat it is iuteuded to direct the celebration of the funeral repast 
in honour of three ancestors : for it is inserted in the midst of a disquisition 
concerning inheritance; and the funeral repast is ordained by a diflerent 
text. Thus Menu says, ‘‘ Let the householder honour the sages by duly 
studying the Veda ; the gods by oblations to fire as ordained by law ; the 
manes, by pious obsequies; men, hy supplying them with food ; and spirits, 
by gifts to all animated creatures.” 

18. Nor should it be pretended, that the text [of Menu To the 
nearest sapinda &e.” § 17] is intended to indicate nearness of kin according 
to the order of birth, and not according to the presentation of offerings 
for the order of birth is not suggested by the text. But 31enu, declaring, 
that oblations of food, as well as libations of water, are to be offered 
to rbree persons, and that the fourth in descent is a giver of oblations, bntj 
neitln r is the fifth in ascent a receiver of offerings nor the fifth in descent 
a giver of thorn, tlius declares nearness of kin, and shows that it depends 
on snneriority of [benefits hy] presentation of oblations. 

19. Therefore a kinsman, who is allied by a common oblation as 
presenting funeral offerings to three poisons in the family of the fathc^r, 
or in that of the mother, of the deceased owner, such kinsman having 
sprung from his family though of different male descent, as his own dangh"^ 
ter's son or hia father’s daughter’s son, or having sprung from a (iifferent 
family as his maternal uncle or the like, [is heir:] and the text (' To three 
must libations of wafer he made,” &c., § 7) is intended to propound the suc- 
cession of such kinsmen ; and the suliseqnent passage (“ To the nearest 
sapinda, &c.,” § 17) mu^t be explained as meat to discriminate them accord- 
ing to their degrees of proximity. 

20. Tlfe order of succession then must be understood in this manner : 
on failure of the father’s danghter’s son or other person who is a giver of 
three oblations (presented to tho father, &c.) which the deceased shares or 
which he was bound to offer, the succession devolves in the next place ou 
the maternal uncle and others [namely, his son or grandson] who offer ob- 
lations to the maternal grandfather and the rest which the deceased was 
bound to present. 

. 21. But on failure of kin in this degree, the distant kinsman {saculya) 
is successor. For J/e mu says, “ Then, on failure of such Jjindred, the di.x- 
tant kinsman shall be the heir, or the spiritual preceptor, or the pupil.” 
The distant kinsman (saculya) is one who shares a divided oblation (Sect. 
1. § 37) as the grandson’s giandson or other descendant within three degieea 
reckoned from him; or as the offspring of the grandfather’s grandfather or 
other remoter ancestor. 

these claimants [^Ahether ascending or descending], th 
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grarj(lson\s grauds«*u and iho rest are nearest, slnci) they oon'Ar benefits by 
means of tiie residue of oblations which tliey offer. [ These descendants- ^ 
are therefore heirs.] On failure of such, ihi off^iuina of* the paternal 
^n-andf’athei's i^ratnifather inhtiits in ri^dit of atdations pi(‘sented to tlfe 
paternal o-raiidfafciier’s grandfather and otlier ancestors who are sharers of 
the residue of oblations whi(*h t.iie * eceased w.is bound to olYer. 

28. If there be no such distant kuidied, t he S^anla)^ot^acu.s, or kinsmen- 
allicnJ bv a common libataoji of water, must he admitted to inlicrit, as being 
signified by the term sricftli/a [conformably with Baiuihdyana^ s explana- 
tion of it : Sect. 1. iiN o7 1 

24. On failure of the.se, the spiritual pieceptor [or instructor iti know- 
ledge of th(‘ m/o] IS the suoeessor. In d<*fatilt of him, the pupil [or student) 
of the vtdn?^ hell -. bv the text of iVciiu-, “ c»r the spiritual preceptor or 
t\\e Tmm\.” 14.) On fahuve of b\m Vtke.wtse, tA\e fellow student ; by ibe 
texr [ -f Ydj iiy(i<ni)idvyi{\ ‘'a puml and a fellow stmhmr.” (Sect. 1. § 4.) 

2.“ In default of tiiese claamants, poisons beaiing the same family 
name (antra) an^ heirs Oo faibue of them, persons descended from the 
sarm^ piitriaich ate the succ(\s^(»rs. For tlie text of Gatitania expresses 
“Phisoiis aliuai i)v fuih-tal oblations, family name and patriaichal d(‘scent, 
slnll simrc‘ nhe heiirane [of a cdiiMless mati ; or his widow shall partaki\”] 

2(3. On faihue of all hr-irs as liero vSpecifi-'d, h^t the priests take the 
v'stat-*. Thus Menu “ On [allure of all iho-^t*, tht* lawful hear are such 

Bralmutiias, as have it aI the iiir< i‘ ns aiaj pure in body and mind, as- 

lia VO sa hdm-'d tlnir na^ston"'. Thus viimk^ i.s not lost,” Virtue, which 
u -u'd 1)0 i X t itiguislind hy rlu* nnM)l(‘ enj<»\m(mr [of its reward,] but is ro- 
ne W( d by t he nc(j ui^il Ion of frosii merit, through tlie cii cumstruice of bis 
wial'b dt-\’ >lv(i,g on Uuihiiutiud^, is not lost. •TLu’e also the author indi- 
catis tlu* aptnoprianon^of the pioneri} for rhe benefit of the dAoi'ased. 

27 In default of ttiem, the king .shall take the wealtli : (excepting 
however, tlu) propeity of Brahiindia. A failure of d(‘scendants from the 
s:t n(‘ yi.atriaich and of fx-isons beaiing tfie saiio' family name, ns well as of 
BraJiwaiias^ must be uhd(U\si(jod as occuriing when there are none itihabi- 
tiijg the same viihig : else an escheat to the king could never Inippen. 

28. If the right of the hither ’.s daughter’s >cn, and of the maternal 

unch ainl the rCvSt, be not corisidioed as intended by the text, ‘‘To three 
must libations of water be made, &e.” {§ 7) they wMild have no right ot 
succession, since they have not a j>lHce among distant kinsmen and others, 
whos^- order of succession is ‘^f»ecified. Nor ean this be deemed an admis- 
siole inference, since they are indicated by Ydjnyawiloya under the terms 
“Gentiles and cognates’* (Sect. 1. 4). Consoipiently it must he affirmed, 

that they have been indicated by Meua in this text (§ 7). Therefore such 
order of succes-sion must be followed, as will render the weaTi^h of the de- 
ceased most serviceable to him. 

29. Accordingly [since luberitance if^ in right of benefits conferred, 
and the ordcT of succes.sion is regulated by the degree of benefit ;] the 
eipial right of the son, tlie son’s son and the son’s grandson, is proper ; for 
then eijual pr(‘tensions are declared in th ^ text, “ By a son a man conquers 
Worlds,” *Sjc. (Segt. 1. § 31 j, and in other vsimilar passages. They equally 
])reftenc oblations to the deceased. Hence also the grandson and great-grand- 
son, whose fathers are living, do not inherit, for they do not confer benefits, 
since thev are forbidden to celebrate the periodical obsequies by skipping 
the surviving father; the law prodding, that oblations shall not be presen- 
ted, overp-issing a living person. Otherwise these [sons and grandsons, 
whose fathers are living,] would have the same right of iniieiiuacc wiltu 



H2G 


DAYA BHAGA. 


[riiAP. XT. 

those whose fathers are (lec“as(‘d. Or the son alone wotilcl inherit as nearest 
,of kin in the order of the birth, to the exclusion of the ^ son’s son and son's 
^oandson. Neither is there any express text declaratory of the eqiial rights 
of three descendants, son, grandson, and great-grandson. Therefore it must 
be inferred, that the parity in their right of inheritance arises from the 
equal benefits conferred by them. 

30. In like manner the appropriation of the wealth of the deceased to 
his benefit, in the mode which has been stated, should in every case be de- 
duced according to the specified order. 

31. This ductrine, [fhat inheritance is deducihle from reasoning and 

founded on services rendered.] must be admitted to have the assent of Menu 
and other sages : for there can be no other purpose of propounding, under 
the head of inheritance, the superior benefits derived from sons and the 
rest ; and the exoneration of the father from debt is stated as a reason for 
the son’s iidieriting .* (‘ By the eldest son a man is exonerated from debt to 

his ancestiirs ; therefore that son is entitled to take the heritage.” Sect. 1. 
^ 32) r< demotion also is exhibited as a cause of succession to property: 
(“Even the son of a daughter delivers him in the next world like the son of 
a son,”) and there is no other reason for the equal right of inheritance of 
tliree descendants, the son and the rest, besides their deliverance [of their 
ancestors ,] and the passage, “ To three must libations of water be made, 
&c.” Sec. (§ 7) would be unnecessary [if such were not the purpose ;] and the 
exclusion of persons impotent, degraded, blind from their birth and so forth, 
is an apposite rule as founded upon their rendering no services ; [but not so 
as grounded on the mere letter of the law :) and it is troublesome to esta- 
blish an assumed precept for debarring those before whom an heir intervenes ^ 
[as must be done upon any other supposition :] and it is reasonable, that the 
wealth, which a man has acquired, should be made beneficial to him by ap- 
propriating it according to the degree in which services are rendered to him. 

32. This doctrine, as illustrated by the irreproachable Udoyota, should 
be respected by the wise. 

33. If the learned be yet unsatisfied [with relying on reason for the 

ground of the law of inliontance,} this doctrine may bo derived from express 
passages of law, Still the same interpretation of both texts (of Menu, §7 
and 17) must be assumed. But let this be. What need is there "of 
expatiating ^ • 

34. Excepting the property of a Bmkmana, let the king take the 
wealth [on failure of heirs]. So Menu directs, The property b, Brah- 
niana shall never be taken by the king: this is a fixed law. But the wealth 
< i’ the other classes, on failure of all [heirs,] the king may take.” By the 
term ‘‘ all” is signified every heir including the Brahmana (§ 26.) 

35. Thf ‘ goods of a hermit, of an ascetic, and of a professed student, 
let the apiiitual brother, the virtuous pupil and the holy preceptor* take^ 
On failure of these, the associate in holiness, or person belonging to the 
same order, shall inherit. Thus Ydjnyawalcya says, ‘*The heirs of a hermit, 
of ai^ ascetic, and of a professed student, are, in tl^ir order, the preceptor, 
the .virtuous pupil, and the spiritual brother and associate in holiness.” 

36^ Ooods, such as they may happen to possess, should be delivered in the 
inverse order of this enumeration. The student must be understood to be a 
professed one : for, abandoning his father and relations, he makes a vow of 
service and of dwelling for life in his preceptor s family. But the property 
of a temporary student would be inherited by his father and other relations. 

87. Thus has the distribution of the wealth of one, who loaves no 
male issue, been explained. 
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CHAPTER I. 

Section T. 

iJefinition of Inheritance, and of Partition, — Disquisition on Propertij. 

1. Evidence, human and divine, has been thus explained with [its 
varioii!?] distinctions ; the partition of heritage is now propounded by the 
image of holiness. 

2. Here the term heritage (daya) signifies that wealth, which becomes 
the property of another, solely by reason of relation to the owner — 

3. It is of two sorts : unobstructed {apratibandha), or liable to obs- 
truction (sapratibandha.) The w^ealth of the father or of the paternal 
grandfather becomes the property of his sons or of his grandsons, in right! 
of their being his sons or grandsons : and that is an inheritance not liable 
to obstruction. But property devolves on parents (or uncles), brothers 
and the rest, upon the demise of the owner, if there be no male issue: and 
thus the actual existence of a son and the survival of the owner are impedi- 
ments to the succession ; and, on their ceasing, the property devolves [on 
the successoi] in right of his being uncle or brother. This is an inherit- 
ance subject to obstruction. The same holds good in respect of their sons 
and other [descendants.] 

4. Partition (vibhaga) is the adjustment of divers rights regarding 
the whole, by distributing them on particular portioj.s ot the aggregate. 

5. Entertaining the same opinion. Nareda says, Where a division 
of the paternal estate is instituted by sons, that becomes a topic of litiga- 
tion called by the wise partition of heritage.” “Paternal” here implies 
any relation which is cause of property. “ By sens” indicates propinquity 
in general. 

6. The points to be explained under this [head of inheritance] are, 
at what time, how, and by wTiom, a partition is to be made,*of what. The 
time, the manner, and the persons, when, in which, and by whom it may 
be made, will be explained in the course of interpreting stanzas on those 
subjects respectively. What that is, of which a partition takes place, is 
here considered. 

7. Does property arise from partition ? or does partition of pre-exis- 
tent property take place ? Under this [head of discussion,] proprietary right 
is itself necessarily explained : [and the question is] Whether property be 
deduced from the sacred institutes alone, or from other [and temporal] 
proof. 

8. [It is alleged "that] the inferring of property from the sacred code 
alone is right, on account of the text of Oawtama ; “ An owner is by in- 
heritance, . purchase, partition, seizure, or finding, Acceptance ia fur a 
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Bvdhmmia an additional mode ; conquest for a Cshairhja ; o*aiu for a Vaisya 
• i>t tSadnL* For, if property weie deducihle fr)ru oth^*r pr.)of, thi^ text 
woulil not be pertinent. So the proco»)t, (“ A Brahmana, who seeks to 
ootain anything, even by sacrificing or hv insn ueting, iroin the hand of a 
man, who liad taken what \\&.s not given ^,<> him, is considered precisely as 
a thief which din.'cts the punishment of such as obtain valuables, by 
officiating at ndignnis rites, or by other similar meari'^, from a wrono-doer 
who lias tak(3n what was not given to him, would he irrelevant, if property 
w ‘I'e temporal. Moreover, were prof)orry a worldly matter, *one could m»t 
.say “ Mv piopert.y has bei n wronghilly taken by him for it wmild belong 
To tbe laker. Or, [if it he obji’ct«‘d that] the prop-uty of another was seized 
by this man, and it thercdoie does not, nccoim* tIk^ dioo* rtv of the nsurpcu' ; 
[ f he aii^vver is ] then no douiit could exist, whetin'r ;ii aopcrtain t^ om; 
nr to I lie otlier, any morii than in legard to ilie .>p- cies, whether gouj^ 
silver, or the like. Tnerefore prop Tty is a result of h-dy insiraites exclu- 
sively. 


0. To this the answer is, prop“rfy is temnornl only, for it effects 
tri sactinns rehitive to worldly purt>oses^ ju t as mc^* or similar sub<5fancos 
do ; hut the conseciaited fire and tiie lik<‘, (iodm ihio from the saerc'd insti- 
tutes, do not give efiect to actions relativa* fo r»urr)o«('s. [Ir is ask('fi] 

doe.s not a cons('crated fire efi\‘ct tin' Ixiilino ot food ; and so. of the rest ? 
[The answer is) No ; for it is not as such, tn.-u the consecrated dime ope- 
rates the boiling of food ; but as afire perceptible to the senses ; and so, 
in tlie other cases. But here, it is not througii its visible form, either gold 
or the like, that the purchase of a thing is efP'cr.ed, but through property 
only. Tuat which is not a person’s pi^pertv in ;.i thing, does not give effeco 
fo his transfiT of it hy sale or the like. Beside®, the use of property i® seen 
also among inhabitants of barbarous countiies who ari.* unacquainted with 
tin' practice directed in the saen'd code : for purchase, sale, and similar 
transactions are remarked among tln*in. 


10. Mor.*ovor, such ns are convcisant with the science of rea^oninrr 
di em K'onlated means (d acquisition a inatti r of popnl tr recognition. In 
the third elanse of ilio Jji/mi saint tlie vcnernblo autlior has stall'd the 
adverse opinion, after [qnviatingj an obji'etion to it, that, ‘ if restrictions 
relative to tlie aequisitioii of g>»ods regard the religious ceremony, there 
(‘ould be no propi*rty, since ])roprietary right is not temporal [by showing, 
that] ‘the etfieaey of aeei'ntanee and other inodes of acquisition in eons- 
tifu Mg proprietary riglii is matter of jiontilar recognition.’ Does it not 

tolloNv, ‘Jf tlie inotie of aeipiii ing tlie goods concern the religious ceremony, 

tli 'i-e is no riglii of pro[)erty, and con.seipiently no celebration of a sacrifice.’ 
[Answer] Mt Ts a blunder of anyone who atfirms that acquisition does not 
produce a proprii'tarv riglit, since Ihis is a contradiction in terms.’ Ac- 
cordingly, tlie autlior, having again acknowledged property to be a popular 
notion, wdicn he .siates the demon>trated dnetrine, process to explain the 
purpose of the disquisition in this manner : ‘Therefore a breach of tlio 
restriction afiects tlw person, not the religious ceremony and the mean- 
ing of tliis passage is tlius expounded. ‘ If restrictiocs resiecting the ac- 
quisition of cliatt. Is reiyard the reli.'ious ceremony, its celebration would 
be jH'rfect with Mieh property only as was ac.qiiired consistently with those 
rules ; and not so if performed with wealth obtained by infringing them ; 
and consequently, according to the adverse opinion, the fault would not 
aftect the tuan if he deviated from the rule : but, according to the demons- 
trated conclusion, since the restriction regarding acquisitions affects tho 
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person, the performance of the religions ceremony is complete,*" even with 
property acquire J by a breacli of the rule ; and it is an offence on the part 
of a man, because he has violated an obligatory rule.’ It is consequently 
acknowledged, that even what is gained by infringing restrictions, is pro- 
})e]’ty : because otherwise there would be no completion of a religious cere* 
niony. 

11. It should not be alleged that even what is obtained by robbery 
and other nefarious means would be property. For proprietary right in 
such instances is not recognised by the world ; and it disagrees with receiv- 
ed practice. 

12. Thus, since property obtained by acceptance or any other [suffi- 
cient] means is established to be temporal, the acceptance of alms, as well 
as other [orescribed] modes for a Brahniana, conquest and similar means 
for a Oshatriya^ husbandry and the like for a Vaisya, and service and the 
rest for a Siidra, are propounded as restricfions intended for spiritual pur- 
poses ; and inheritance and other modes are stated as means common to 
all. ‘‘ An owner is by inheritance, purchase, partition, seizure or finding.” 

lo Unobstructed heritage is here denominated “ inheritance.” Pur- 
chase” is well known. “ Partition” intended heritage subject to obstruction. 

Occiipati m” or seizure is the appropriafion of water, grass, wood and 
the like not previously appertaining to any other [person as owner.] “ Find- 
ing” is the discovery of a hidden treasure or the like. ‘ If these reasons 
exist, the person is owner.’ If they take place, he becomes proprietor. 

‘ For a Brahmana, that which is obtained by acceptance or the like is 
ad<Htional,” not common [to all the tribe'^]. ‘^Additional,” is understood 
in the subsequent sentence : ‘ for a Cshatriya, what is obtained by victory, 
or by amercenn nt or the like is peculiar. In the next sentence, “addition- 
al” is again understood :’ what is gained or earned by agriculture, keeping 
of cattle, [traffic] and so forth, is for a Vaisya peculiiir ; and so is, for a 
Sudra, that which is earned in the f rm of wages by obedience to the re- 
generate and by similar means.’ Thus likewise, among the various causes 
of property which are familiar to mankind, whatever has been stated as 
peculiar to certain mixed classes in the direct or inverse order of the tribes 
(as the driving of horses, which is the profession of the Sutas and so forth), 
is indicated the word “ earned” (nirvishta), for all such acquisitions 
assume the form of wages or hire ; and the noun (nervesa) is exhibited in 
the tricandi as signifying wages. 

14. As for the precent respecting the succession of the widow and 
the daughters, &c., the declaration [of the order of succession] even in that 
text is intended to prevent mistake, although the right of property be a 
matter familiar to the world, where many p.^rsons might [but for that de- 
claration] be supposed entitled to share the heritage by reason of their affi- 
nity to the late owner. Tne whole is therefore unexceptionable. 

15. As for the remark that, if property were temporal, it could not ' 
be said “my property has been taken away by him that is not accurate, 
for a doubt respecting the proprietary right does arise through a doubt 
concerning the 'purchase, or other transacticn, which is the cause of that 
right. 

16. The purpose of the preceding disquisition is this. A text ex- 
presses ‘‘ When Brahmanas have acquired wealth by a blaimable act, they 
are cleared bv the abandonm^mt of it, with prayer and rigid austerity.” 
Now, if property be deducibl'' only fn*m sacred ordinances, that which has 
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been obtained by accepting presents from an improper person, or by other 
means which are reprobated, would not be property, and consequently 
would not be partible among sons. But if it be a worldly matter, then even 
what is obtained by such means, is property, and may be divided among 
heirs, and the atonement above-mentioned regards the acquirer only : but 
BODS have the right by inheritance, and therefore no blame attaches to them, 
since Menu declares There are seven virtuous means of acquiring pro- 
perty, viz., — inheritance, &c.*’ 

17. Next, it is doubted whether property arise from partition, or the 
division be of an existent right. 

18. Of these [positions], that of property arising from partition is 
right, since a man, to whom a son is born, is enjoined to maintain a holy 
fire : for, were property vested by birth alpne, the estate would be common 
to the son as soon as born, and the father would not be competent to main- 
tain a sacrificial fire and perform other religious duties which are accom- 
plished by the use of wealth. 

19. Likewise the prohibition of a division of that which is obtained 
from the liberality of the father previous to separation, would not be per- 
tinent ; since no partition of it^an be supposed, for it has been given by 
consent of all parties. But Nareda does not propound such a prohibition : 
“ Excepting what is gained by valour, the wealth of a wife, and what is 
acquired by science, which are three sorts of property exempt from parti- 
tion, and any favour conferred by a father.” 

20. So the text concerning an affectionate gift What has been 
given by an affectionate husband to his wife, she may consume as she 
pleases when he is dead, or may give it away, excepting immoveable pro- 
perty”): would not be pertinent, if property were vested by birth alone. 
Nor is it right to connect the words ** excepting immoveable property” with 
the terms • what has been given” [in the text last cited] ; for that would be 
a forced construction by connection of disjointed terms. 

21. As for the text “The father is master of the gems, pearls and 
corals, and of all [other moveable property] : but neither the father nor the 
grandfather is so of the whole immoveable estate and this other passage 

By favour of the father, clothes and ornaments are used, but immoveable 
property may not be consumed, even with the father’s indulgence;” which 
passages forbid a gift of immoveable property through favour ; they both 
rf 'ate to immoveables which have descended from the paternal grandfather. 
When the grandfather dies, his effects become the common property of the 
father and bobs; but it appears from this text alone, that the gems, pearls 
and other moveables belong exclusively to the father while the immoveable 
estate remains common. 

22. Therefore property is not by birth, but by demise of the owner, 
or by partition. Accordingly (since the demise of the owner is a cause of 
property), there is no room for supposing, that a stranger could not be pre- 
vented from taking the effects because the property was vacant after the 
death of the father before partition. So likewise, in the« case of an only 
SOD, the estate becomes the property of the son by the father’s decease ; 
and does not require partition. 

23. To this the answer is ; It has been shown, that property is a 
matter of popular recognition ; and the right of sons and the rest, by birth, 
is moat familiar to the world, as cannot be denied : but the term partition 
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is generally underptood to relate to effects belonging to several owners, and 
does not relate to t|;iat which appertains to another, nor to goods vacant or. 
unowned. For the text of Gautavia expre.^ses “Let ownership of wealth 
be taken by birth ; as the venerable teachers direct.” 

24. Moreover the text above cited. “The father is master of the 
gems, pearls, ScP (§ 21) is pertinent on the siipnosition of a proprietary 
right vested by birth. Nor is it right to affirm, that it relates to immove- 
ables which have descended from the paternal grandfather: since the text 
expresses “neither the father, nor the grandffither.” This maxim, that the 
grandfather’s own acqnisition should not be given away while a son or 
grandson is living, indic-ites a proprietary interest by birth. As, according 
to the other opinion, the precious sl/uies, poaTls, clothes, ornaments and 
other effects, though inherited from the grandfither, belong to the father 
under the special provisions of the law ; so, according to our oninion, tlie 
father has power, under the same text, to give away such effects, though 
acquired by his father. There is no rence. 

25. But the text of Vi^hnii (§ 20), which mentions a giftof immove- 

ables bestowed through affection, must 1)(‘ intmpreted as relating to pro- 
perty acquired by the father himself and gnoen witli the consent of his son 
and the rest : for by the passages [above cited, as well as otlu rs not quoted, 
f'jiz,] ^‘Thc father is master of the gems, pearls, (§ 21),” the fitness of 

any other but immoveabl(‘S for an affeclicuiatc gift was cerrain, 

2G. As for the alleged disqualification for religious duti^^s which are 
prescribed by ^he veda, and which ic^quire for th(>ir accomplishment the 
use of wealtli (§ 18), sufficient power for such purposes is inferred from the 
cogency of the precept [which enjoins their performance] 

27. Therefore it is* a settled point, that property in the paternal or 
ancestral estate is by birth, [although] the father have independent power 
in the disposal of effects other than immoveables, for indispensable acts of 
duty and for purposes prescribed by text of law, as gifts through affection, 
support of the family, relief from distress, and so forth: but he is subject 
to the control of his sons and the rest, in ^regard to the immoveable estate, 
whether acquired by him.^eif or inherited fiom his father or otlier prede- 
cessor * since it is ordained, “Though immoveables or bipeds have been ac- 
quired by a man himself, a gift or sale of them should not be made without 
convening all the sons. They, who are born, and they who are yet unbe- 
gotten, and they who are still in the womb, require the means of support 
110 gift or sale should, therefore, be made.” 

• 28. An exception to it follows: “Even a single individual may con- 
clude a donation, mortgage, or sale, of immoveable property, during a season 
of distress, for the sake of the family, and specially for pious pVposes.” 

29. The meaning of that text is this: while the sons and grandsons 
are minors, and incapaole of giving their consent to a gift and the like ; or 
while brothers are so and continue unseparated ; even one person, who is 
capable, may conclude a gift, hypothecation, or sale, of immoveable property, 
if a calamity affecting the whole family require it, or the support of- the 
familv render it necessary, or iiidispeusable duties, such as the obsequies of 
the father or the like, make it unavoidable. 

30. The following passage “ Separated kinsmen, as those who are un- 
separated are equal in^ respect of immoveables ; for one has not power over 
the whole, to make a gift, sale or mortgage must be thus interpreted 

143 
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* atnonty unseparated kinsmen, the consent of all is indispensably requisite, 
'because on one is fully empowered to make an alienatign, since the estate 
is in common :* but, among separated kindred, the consent of all tends to 
the facility of the transaction, by obviating any future doubt, whether they 
be separate or united : it is not required, on account of any want of suffi- 
cient power, in the single owner; and the transaction is consequently valid 
even without the consent of separated kinsmen. 

31. In the text, which expresses that “ Land passes by six formalities ; 
by consent of townsmen, of kinsmen, of neighbours, and of heirs, and by 
gift of gold and of water,” consent of townsmen is required for the publi- 
city of the transaction, since it is provided, that “ Acceptance of a gift, 
especially of land, should be public but the contract is not invalid with- 
out their consent. The approbation of neighbours serves to obviate any 
dispute concerning the boundary. The use of the consent of kinsmen and 
-of heirs has been explained. 

32. By gift of gold and of water.] Since the sale of immoveables is 
forbidden (“ In regard to the immoveable estate, sale is not allowed;” it 
may be mortgaged by consent of parties interested ;) and since donation 
is praised Both he who accepts land, and he who gives it, are performers 
cf a holy deed, and shall go to a region of bliss ;”) if a sale must be made, 
it should be conducted, for the transfer of immoveable property, in the form 
of a gift, delivering with it gold and water [to ratify the donation.] 

33. In respect of the right by birth, to the estate paternal or ances- 
tral, we shall mention a dintinction under a subsequent text fSec. 5. § 3.) 


SECTION II. 

Partition eqnahle or unequal, — Four periods of partition, — Provision for 
wives, — Exclusion of a son who has a comx>etence, 

1. At what time, by whom, and how, partition may be made, will be 
next considered. Explaining those points the author says, “When the 
father makes a partition, let him separate his sons [from himself] at his 
pleasure, and either [dismiss] the eldest with the best share, or [if he 
choose] all may bo equal sharers.” 

2. When a father Wishes to make a partition, he may at his pleasure, 
separate his children from himself, whether one, two or more sons. 

8. No rule being .suggested (for the will is unrestrained) the author 
adds, by way of restriction, ‘*hc may separate (for this term is again under- 
stood) the eldest with the best share,” the middlemost, with a middle share, 
and the youngest with the wcust share. 

4. This distribution of best and other portions is propounded by Menu : 
^‘The portion deducted for the eldest is the twentieth part of the heritage, 
with the best of all the chattels; for the middlemost, half of that ; for the 
youngest, quarter of it.” 

5. The term ‘'either” (§ 1) is relative to the subsequent alternative 
^‘or all may be equal sharers.” That is, all, namely the eldest and the rest, 
should be made partakers of equal portions. 

6. This unequal distribution supposes property by himself acquired. 
But, ifthb wealth descended to him from his father, an unequal partition 
4t hh pleasure is not proper : for equal ownership will be declared. 
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7. One period of partition is when the father desires separation, as 

expressed in the text ‘‘ When the father makes a partition.’* (§ 1) Another 
period is while the* father lives, but is indifferent to wealth and disinclined 
to pleasure, and the mother is incapable of bearing more sons ; at which 
time a partition is admissible, at tjie option of sons ; against the father’s* 
wish : as is shown by Nareda^ who premises partition subsequent to the 
demise of both parents (“ Let sons regularly divide the wealth when the 
father is dead,”) and adds “ Or when the mother is past child-bearing and 
the sisters are married, or when the father’s sensual passions are extinguish- 
ed.” Here the words let sons regularly divide the wealth” are under- 
stood. Gontama likewise, having said “After the demise of the father,, 
let sons share his estate,” states a second period, “ Or when the mother is- 
past child-bearing and a third, “ While the father lives, if he desire sepa- 
ration.” So, while the mother is capable of bearing more issue, a partition 
is admissible by the choice of the sons, though the father be unwilling, if 
he be addicted to vice or afflicted with a lasting disease. That Sancha 
declares : “ Partition of inheritance takes place without the father’s wish, if 
he be old, disturbed in intellect, or diseased.” • 

8. Two sorts of partition at the pleasure of the father have beeix 
stated ; namely, equal and unequal. The author adds a particular rule in 
the case of equal partition ; “ If he make the allotments equal, his wives to 
whom no separate property has been given by the husband or the father- 
in-law, must be rendered partakers or like portions. 

9. When the father, by his own choice, makes all his sons partakers 
of equal portions, his wives, to whom peculiar property had not been given 
by their husband or by their father-in-law, must be made participant of 
shares equal to those of sons. But, if separate property have been given to 
a woman, the author subsequently directs half a share to be allotted to her r. 

“ Or if any had been given, let him assign the half.” 

10. Bu^, if he give the superior allotment to the eldest son, and distri- 
bute similar unequal shares to the rest, his wives do not take such portions, 
but receive equal shares of the aggregate from which the son’s deductions 
have been subtracted, besides their ovn appropriate deductions specified by 
Ai^astamba; “ The furniture in the house and her ornaments are the wife’s 
[property].” 

11. To the alternative before stated (§ 1) the author propounds an.' 
exception ; “ The separation of one, who is able to support himself and is 
not desirous of participation, may be completed by giving him some “trifle.” 

12 . To one who is himself able to earn wealth, and who is not desir- 
ous of sharing his father^ goods, anything whatsoever, though not value- 
able, may be given, and the separation or division may be lihua completed * 
by the father ; so that the children, or other heirs, of that son* may have no. 
future claim of inheritance. 

13 . The distribution of greater and less shares has been shown (§ 1 .) 
To forbid, in such case, an unequal partition made in any other mode than | 
that which renders the distribution uneven by means of deductions, such aa 
are directed by, the law, the author adds “ A legal distribution, made by 
the father among sons separated witdi greater or less shares, is pronounced 
valid.” 

14. Wlien the distribution of more or less among sons separated by 
an unequal partition is legal, or such as ordained by the law ; then that 
division, made by the father, is completely nuide, and cannot be afterwarda^ 
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get aside*; as is declared by Menu and the rest. Else it fails, though made 
Vy the father. Such is the meaning ; and in like manner, Nareda declares 
‘‘A father, who is afflicted with disease, or influenced by wiath, or whose 
mind is engrossed by a beloved object, or who acts otherwise than the law 
j^rmits, iSs no power in the distribution of the estate/' 


SECTION III. 

Partition after Father's decease, 

1. Tlu? author next propounds another period of partition,’ other per- 
sons as making it, and a rule respecting the mode. “ Lei sons divide e^ual. 
jy both the elfects and the debts after (the demise of) their two parents.” 

2. Aft(‘,r their two parents.] After the demise ’of the father and 
mother : here the period of the distribution is shown. The sons.] The per- 
son.^, who make the distribution, are thus indicated. Equably.] A rule 
rgspeeting the mode is by this declared in equal shares only, should they 
divide the clfecfs and debts. 

3. But Menu, having premised ‘‘ partition after the death of the 
father and mother,” and having declared “The eldest brother may take the 
patrimori}’ entire, and the rest may live under him as under their father;” 
has exhibited a distribution with deductions, among brethren >epaiating 
after the death of their father and mother : “ The portion deducted for the 
eldest is the twentieth part of the heiitago with the best of all the chat- 
tels; for the middlemost, half of that; for the youngest, a quarter of it.” 
The twentieth part of the vvlude amount of the property (to bo divided,) 
and the best of all the chattels, must be given (by way of deduction) to the 
eldest; half of that, <ir a fortieth parr, and a middling chattel should be 
allotted to the middlemost ; and a quarter of ir, or the eightieth part with the 
Worst chattel, to the youngest. lie has aLo directed an unequal partition, 
but without deductions, among brerhroo separating after their parent’s 
decease ; allotting to shares to the eldest, one and a half to the next born, 
and one a piece to the younger brother.s:“ If a deduction be thus made, let 
etpial shares of the residue be allotted: but, if tlu re be no deduction, the 3 
shares must bo distributed in this manner ; let the eldest have double 
share, and the next bOrn a share and a half, and the younger sons each a 
share: thm^ is the law settleil.” The author himself has sanctioned as un- 
equal distribution when a division is made during the fathers life time 
('‘ him either dismiss the eldest with the best share &c.” Hence an 
unequal partition is admissible in every ptTiod. How then is a restriction 
introduced, requiring that son^ should divide only^qual shares ? 

4. The opiestion is thus answered : True, this unequal partition is found 
in the sacred ordinances ; but it must not bo practised, because it is abhor- 
red by the world ; since that is forbidden by the maxim Practise not that? 
which is legal, but is abhorred by the world, [foi] it secures not celestial 

I bliss:” as the practice [of olToring bulls] is shunned, on account of popular 
prejudice, notwithstanding the injunction “ Otlor to a venerable pnest a bull 
or a large goat ;” and as the slaying of a cow is for the same^ reason disused, 
notwithstanding the precept Slay a barren cow as a victim consecrated 
to MUra and Vavuna. 

5. It is expressly declared, As the duty of an appointment [to raise 
up seed to another,] and as the slaying of a cow for a victim, are disused, 
1 ^ is partition with deductions [in favor of elder brothers],” 
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6. Apastamba also, having delivered his own opinion, “ A father, 
making a partition^ in his lifetime, should distribute the heritgige equally* 
among his sons and having stated, as the doctrine of some, the eldest'^ 
succession to the whole estate (“ Some hold, that the eldest is heir and 
having exhibited, as the notion of others, a distribution with deductions 
(^‘ In some countries, the gold, the black kine, and the black produce of the 
earth, belong to the eldest son ; the car appertains to the father ; and the 
furniture in the house and her ornaments are the wife’s ; as also the pro- 
perty [received by her] from kinsmen : so some maintain ;”) has expressly 
forbidden it as contrary to the law ; and has himself explained its inconsis- 
tency with the sacred codes : ‘‘ It is recorded in scripture, without distinc- 
tion, that Menu distributed his heritage among his sons. 

7. Therefore unequal partition, though noticed in codes of law, should 
not be practised, since it is disapproved by the world and is contrary to 
scripture. For this reason a restriction is ordained, that brethren should 
divide only in equal shares. 

8. It has been declared, that sons may part the effects after the death 
of their father and mother. The author states an exception in regard to 
the mother's separate property ; “The daughters share the residue of their 
mother’s property, after payment of her debts.” 

9. Let the daughters divide their mother’s effects remaining over and 
above the debts ; that is, the residue after the discharge of the delfts 
contracted by the mother. Hence, the purport of the preceding part of the 
text is, that sons may divide their mother’s effects, which are equal to her 
debts or less than their amount. 

10. The meaning is this : A debt, incurred by the motlior, must 
discharged by her sons, not by her daughters; but her daughters shall take 
her gropertv remaining above her debts ; and this is fit ; for by the maxim 
“A male child is procreated if the seed predominate, but a female if the 
woman con tribute most to the feetus the woman’s propert y goes to her 
daughters because portions of her abound in her female children ; and the 
father's estate goes to his sons, because portions of him abound in his male 
children. 

11. On the subject [of daughters] a special rjilo is propounded by 

Gautama: “A woman’s property goes to her daughters, unmarried, or 

unnrovided.” His meaning is this: if there be conepetition of married and 
unmarried daughters, the woman’s separate property belongs to such of 
them as are unmarried ; or, among the married, if there he competition of 
endowed and unendowed daughters, it belongs exclusively to such as arc 

unendowed : and this terni signifies 'destitnde of wealth.’ • 

” • 

12. In answer to the question, who takes the residue of the mother’s 
goodvS, after payment of her debts, if there be no daughter f the author adds 
‘And the issue succeeds in their defanit.” 

13. On failure of daughters, that is, if there be none, the son, or 
other male offspring, shall take the goods. This, which was right under 
the first part of the text (“ Let sons divide equally both the effects and the 
debts is here e*xpressly declared for the sake of greater perspicuity. 
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SECTION IV. 

' ' Effects not liable to Partition, 

1. The author explains whafc may not be divided ‘‘Whatever else is 
acquired by the co-parcener himself, without detriment to the father's 
estate, as a present from a friend, or a gift at nuptials does not appertain 
to the co-heirs. Nor shall he, who recovers hereditary property, which had 
been taken away, give it up to the parceners : nor what has been gained by 
science.” 

2. That, which had been acquired by the coparcener himself without 
any detriment to the goods of his father or mother ; or which has been 
received by him from a friend, or obtained by marriage, shall not appertain 
to the co-heirs or brethren. Any property, which had descended in suc- 
cession from ancestors, and had been seized by others, and remained uu- 
recovered by the father and the rest through inability or for any other cause, 
he, among the sons, who recovers it with the acquiescence of the rest, shall 
not give up to the brethren or other co-heirs : the person recovering it shall 
take such property. 

3. If it be land, he takes the fourth part, and the remainde* is equally 
shared among all the brethren. So, Sancha ordains “ Land [inherited] 
in regular succession, but which had been formerly lost and which a single 
(heir] shall recover solely by his own labour, the rest may divide according 
to their due allotments, having first given him a fourth part.” 

4. In regular succession.] Here the word “ inherited” must be under- 
stood. 

5. He need not give up to the co-heirs, what has been gained by him» 
through science, by reading the scriptures or by expounding their meaning 
the acquirer shall retain such gains. 

6. Here the phrase “ any thing acquired by himself, without detriment 
to the father's estate” must be everywhere understood : and it is thus con- 
nected with each member of the sentence ; what is obtained from a friend, 
without detriment to the paternal estate ; what is received in marriage 
without waste of the patrimoney ; what is redf'emed, of the hereditary 
estate, without expenditure of ancestral property ; what is gained by science, 
without use of the father's goods. Cousequently, what is obtained from a 
friend as the return of an obligation conferred at the charge of the patri- 
mony ; what is received Mt a marriage concluded in the form termed Asura 

r the like; what is recovered, of the hereditary estate, by the expenditure 
of the father's goods ; what is earned by science acquired at the expense of 
ancestral wealth ; all that must be shared with the whole of the brethren 
and with the father. * 

7. Thus since the phrase “without detriment to the father’s estate' 
is in every place understood ; what is obtained by simple acceptance, with- 
out waste of the patrimony, is liable to partition. But, if that were not 
understood with every member of the text, presents from a friend, a dowry 
received at a marriage^ and other particular acquisitions, need not have been 
Bpecified. 

8. But, it is alleged, the enumeration of amicable "^gifts and similar 
acquisitions is pertinent, as showing, that such gains are exempt from par- 
tition, though obtained at the expense of the patrimony. Were it so, this 
would be inconsistent with the received practice of unerring persons, and 
would contradict a passage of Nareda : He, who maintains the family 
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of a brother studyinq; science, shall take, be he ever so ignorant, a share 
of the wealth, gained by science ” Moreover the definition of wealth, not * 
participable, which is gained by learning, is so propounded by Catyayana : 

“ Wealth, gained through science which was acquired from a stranger while 
receiving a foreign maintenance, is termed acquisition through learning.” 

9. Thus, if the phrase ‘‘ without detriment to the father’s estate,” 
be taken as a separate sentence, anything obtained by mere acceptance 
would be exempt from partition, contrary to established practice. 

10. This [condition, that the acquisition be without detriment to the 
patrimony,] is made evident by Menu: “ What a brother has acquired by 
his labour, without using the patrimony, he need not give up to the co- 
heirs ; nor what has'been gained by science.” 

11. By labour] by science, war, or the like. 

12. Is it not unnecessary to declare, that effects obtained as presents 
from friends, and other similar acquisitions made without using the patri- 
mony, are exempt from partition : since there was no ground for suppos- 
ing a partition of them ? That what is acquired, belongs to the acquirer, 
and to no other person, is well known : but a denial implies the possible 
supposition^of the contrary. 

13. Here a certain writer thus states grounds for supposing a parti- 
tion. By interpreting the text, “After the death of the father, if the 
eldest brother acquire any wealth, a share of that belongs to the younger 
brothers ; provided they have duly cultivated science in this manner 
‘ if the eldest, youngest or middlemost, acquire property before or after the 
death of the father, a share shall accrue to the rest, whether younger or 
elder; grounds do exist for supposing friendly presents and the like to be 
liable to partition, whether or not the father be living ; that is accordingly 
denied. 

14. The argument is erroneous : since there is not here a denial of 
what might be supposed ; but the text is a recital of that which was de- 
monstratively true : for most texts, cited under this head, are mere recitals 
of that which is notorious to the world, 

15. Or you may be satisfied with considering it as an exception to 

what is suggested by another passage, “ All the brethren shall be equal 
sharers of that which is acquired by them in concert and it therefore a 
mere error to deduce the suggestion from an indefinite import of the word 
“eldest” in the text before cited (§ 13). That passage must be interpreted 
as an exception to the general doctrine, deduced from texts concerning 
friendly gifts and the rest, that they are exempt from parbitiqn, both before 
the father’s death and after his demise. • 

16. Other things exempt from partition, have been enumerated by 
Menu:'' Clothes, vehicles, ornaments, prepared food, women, sacrifices, and 
pious acts, as well as the common way, are declared not liable to distri- 
bution.” 

17. Clothes, which have been worn, must not be divided. What is 
used by each pefson, belongs exclusively to him ; and what had been worn 
by the father, must be given by brethren parting after the father’s decease 
to the person who partakes of food at his obsequies : as directed by Fri- 
haspati : The clothes and ornaments, the bed and similar furniture, ap- 
pertaining to the father, as well as his vehicle and the like, should be given, 
after perfuming them with fragrant drugs and wreaths of flowers, to the 
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person who partakes of the funeral repast.” But new clothes are subject 
‘to distribution. 

18. Vehicles] The carriages, as horses, litters or the like. Here also, 
that, on which each person rides, belongs exclusively to him. Bub the 
father's must be disposed of as directed in regard to his clothes. If the 
horses or the like be numerous, they must be distributed among co-heirs 
who live by the sale of them. If they cinuot be divided, the number be- 
ing unequal, they belong to the eldest brother : as ordained by Menu ; “ Let 
them never divide a single goat or sheep, or a single beast with uncloven 
hoofs : a single goat or sheep belongs to the first born." 

19. The ornaments worn by each person are exclusively his. But 
what has not been used, is common and liable to partition. “ Such orna- 
ments, as are worn by women paring the life of their husband, the heirs 
of the husband shall not divide among themselves : they, who do so, are 
degraded from their tribe.” It appears from the condition here specified 
(‘‘such ornaments a& are worn,”) that those, which are not worn, may bo 
divided. 


20. Prepared food, as bailed rice, sweet cakes and the like, must be 
similarly exempted from partition. Such food is to be consumed according 
to circumstances. 


21. Water, or a reservoir of it, as a well or the like, being unequal [to 
the allotment of shares] must not be distributed by means of the value ; 
but is to be used [by the co-heirs] by turns. 

22. The women or fornale slaves, being unequal [in number, to the 
shares,] must not be divided by the value, but should be employed in labour 
[for the co-heirs] alternately. But w(»men (adulteresses or others) kept in 
concubinage b}^ the father, must not be shared by the sons, though equal in 
number : for the text of Gautama forbids it. ‘‘ No partition is allowed in 
the case of women connected [with the father or with one of the co-heirs].” 

23. The term yogaeshema is a conjunctive compound resolvable into 
yoga and cdiema. By the word yoga is signified a cause of obtaining some- 
tl«ng not already obtained : that is a sacrificial act to be performed with 
fire, consecrated according to the Yeda and the law. By the term eshema 
is denoted an auspicious act which becomes the means of conservation of 
what has been obtained : such as the making of a pool or a garden, or the 
giving of alms elsewhere than at the altar. B(3th these, though appertain- 
ing to the father, or though accomplished at the charge of the patrimony, 
are indivisible ; as Laiiugacshi declare.^. “ The learned have named a con- 
servatory act esheema, and a sacrificial one yoga ; both are pronounced indi- 
visible : and^sv) are the bed and the chair.” 

24. Some hold, that by the compound term yogaeshema^ those who 
effect sacrificial and conservatory acts {yoga and eshema), are intended, as 
the king’s counsellors, the stipendiary priests, and the resr. Others say, 
weapons, cowtails, parasols, shoes and similar things, are meant. 

' 25. The common way, or road of ingress and egress to and from the 
house, garden, or the like, is also indivisible. 

26. The exclusion of land from partition, as stated by Usanas, 
(“ Sacrificial gains, land, written documents, prepared food, water, and 
women, are indivisible among kinsmen even to the thousandth degree ;”) 
bears reference to sons of Brahmana by women of the military and other 
inferior tribes : for it is ordained [by Vrihaspati :] Land obtained by ac- 
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ceptance of donation, must not be given to the son of a Cshatriya or other 
wife of inferior tribe : even though bis father give it to him, the son of the 
Brahmani may resume it, when his father is dead.” 

27. Sacrificial gains] acquired by officiating at religious ceremonies. 

28. What is obtained through the father’s favour, will be subsequently 
declared exempt from partition. The supposition, that anything, acquired 
by transgressing restrictions regarding the mode of acquisition, is inidivisible, 
has been already refuted. 

29. It is settled, that whatever is acquired at the charge of the patri- 
mony, is subject to partition. But the acquirer shall, in such a case, have 
a double share, by the text of Vasislitha, “ Ho, among them, who has made 
an acquisition, may take a double portion of it.” 

30. The author propounds an exception to that maxim. But, if the 
common stock be improved, an equal division is ordained.” 

31. Among unseparated brethren, if tlie common stock be improved 
or augmented by any one of them, through agriculture, commerce or similar 
means, an equal distribution nevertheless takes place ; and a double share 
is not allotted to the acquirer. 


SECTIONf V. 

Equal rights of Father and son in property ancestral. 

1. The distribution of the paternal estate among sons lias h(‘en shown ; 
the author next propounds a special rule concerning Ihe division of the 
grandfather’s effects by grandsons. “Among grandsons by dhferent fathers, 
the allotment of shares is according to the fathers.” 

2. Although grandsons have by' birth a right in ilic grandfather’s 
estate, equally with sons : still the distribution of the giandfaihci-’s pj*or>erty 
must be adjusted through their father, and not with reference to Ihemselvi S. 
The meaning here expressed is this : if unseparated brothers die leaving 
male issue ; and the number of sons be unequal, one having two sons, an- 
other three, and a third four ; the two receive a single share in fight of 
their fathe^', the other three take one share appertaining to their father, 
and the remaining four similarly obtain one share due to their father. So, 
if some of the sons be living and some have died leaving mah) issue ; the 
same method should be observed : the surviving sons take their own allot- 
ments, and the sons ot their deceased brothers receive the shares of their 
own fathers respectively. Such is the adjustme nt prescribed by the text. 

3. If the father be alive, and separate from the grandfather, or if he 
have no brothers, a partition of the grandfather’s estate with the gramlsoii 
would not take place ; since it has been diiected, that shares •shall be allot- 
ted in right of the father, if iae be deceased : or, admitting parfition to take 
place, it would be made according to the pleasure of the father, like a dis- 
tribution of his own acquisitions ; to obviate this doubt the author says, 
“ For the ownership of father and son is the same in land, which was ac- 
quired by the grandfath^:r, or in a corrody, or in chattels [which belonged 
to him.”] 

4. Land] a*^rice field or other ground. A corrody' So many leaves re- 
ceivable from a plantation of bctle pepper, or so many nuts from an orcluird 
of areca. Chattels] gold, silver, or ether moveables. 

5. Irf such property, which was acquired by the paternal grandfather, 
through acceptance of gifts, or by consequence or other means [is commerce, 
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agriculture, or service,] the ownership of father and son 4s notorious : and 
•therefore partition does take place. For, or because, the right is equal, or 
alike, therefore partition is not restricted to be made by the father’s choice ; 
nor has he a double share. 

6. Hence also it is ordained by the preceding text, that the allot- 
ment of shares shall be according to the fathers,” (§ 1.) although the right 
be equal. 

7. The first text when the father makes a partition, &c.,” (Sect. 2 
§ 1.) relates to property acquired by the father himself. So does that which 
ordains a double share : “ Let the father, making a partition, reserve two 
shares for himself.” The dependence of sons, as affirmed in the following 
passage, While both parents live, the control remains, even though they 
have arrived at old age must relate to eflfects acquired by the father or 
mother. This other passage, “ They have not power over it (the paternal 
estate) while their parents live must also be referred to the same subject. 

8. Thus, while the mother is capable of bearing more sons and the 
father retains his wordly affections and does not desire partition, a distri- 
bution of the grandfather’s estate does nevertheless take place by the wdll 
of the son. 

9. So likewise, the grandson has a right of prohibition, if his unsepa- 
rated father is making a donation, or a sale, of effects inherited from the 
grandfather : but he has no right of interference, if the effects were acquir- 
ed by the father. On the contrary, he must acquiesce, because he is 
dependant. 

10. Consequently the difference is this : although he have a right by 
birth in his father’s and in his grandfather’s property ; still, gince, he is de- 

E end ant on his father in regard to the paternal estate and since the father 
as a predominant interest as it was acquired by himself, the son must ac- 
quiesce in the father’s disposal of his own acquired property : but, since 
both have indiscriminately a right in the grandfather’s estate, the son has 
a power of interdiction [If the father be dissipating the property.] 

11. Menu likewise shows, that the father, however, reluctant, must 
divide with his sons, at their pleasure, the effects acquired by the paternal 
grandfathers ;!declariivg, as he does (“ If the father recover paternal wealth, 
not recovered by his co-heirs, he fshall not, unless willing, share it with his 
sons ; for in fact it was acquired by him :”) that, if the father recover pro- 
nerty, which had been acquired by an ancestor, and taken aw^ay by a 
stranger, but not redeemed by the grandfather, he need not himself share 
it, against his inclination, with his sons ; any more than he need give up his 
own acquisitions. 

• 

CHAPTER II. 

SECTION I. 

Right of the loidow to inherit the estate of one, ivlio leaves no male issue, 

1. That sons, principal and secondary, take the hfritage, has been 
shown* The order of succession among all [tribes and classes] on failure 
of them, is next declared. 

2* The wife, and the daughters also, both parents, brothers likewise, 
and their sons, gentiles, cognates, a pnpil, and a fellow student : on failure 
of the first among these, the next in order is indeed heir to the estate of 
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one, who departed for heaven leaving no male issue. This rule extends to 
all [persons and] glasses/’ < 

3. He, who has no son of any among the twelve descriptions above- 
stated (0. I. 11.) is one having ‘ no male issue/ Of a man, thus leavioQf 
no male progeny, and going to heaven, or departing for another world, 
the heir or successor, is that person, among such as have been here enu- 
merated, {viz,, the wife and the rest,) who is next in order, on failure 
of the first mentioned respectively. Such is the construction of the 
sentence. 

4. This rule, or order of succession, in the taking of an inheritance, 
must be unlerstood as extend'ng to all tribes, whether Murdhavasicta 
and others in the direct series of the classes, or Sujta and the rest in the 
inverse order ; and as comprehending the several classes, the sacerdotal and 
the rest. 

5. In the first place, the wife shares the estate. Wife” (patni) 
signifies a woman espoused in lawful wedlock ; conformably with the ety- 
mology of the term as implying a connection with religious rites. 

6. Vriddha Menu also declares the widow’s right to the whole estate. 

“ The widow of a childless man, keeping unsullied her husband’s bed, and 
persevering in religious observances, shall present his funeral oblation and 
obtain [his] entire share.” Vrihad-Vishnu likewise ordains it : •* The 
wealth of him, who leaves no male issue, goes to his wife / on failure of 
her, it devolves on daughters ; if there be none, it belongs to the father ; 
if he be dead, it appertains to the mother.” So does Ca^yayana : Let 
the widow succeed to her husband's wealth, provided she be chaste ; and, 
in default of her, the daughter inherits if unmarried.” And again, in an- 
other place : ‘‘ The widow, being a wtoan of honest family, or the daugh- 
ters, or on failure of them the father, or the mother, or the brother, or his 
sons, are pronounced to be the heirs of one who leaves no male issue.” 
Also Vvihaspati : “ Let the wife of a deceased man, who left no male issue 
take his share, notwithstanding kinsmen, a father, a mother, or uterine 
brethren, be present.” 

7. Passages, adverse to the widow’s claim, likewise occur. Thus 

Nereda has stated the succession of brothers, though^ a wife be living ; and 
has directed the assignment of a maintenance only to widows. "Among 
brothers, if any one die without issue, or enter a religious order, let tha 
rest of the brethren divide his wealth, except the wife’s separate property. 
Let them allow a maintenance to his women for life, provided these pre- 
serve unsullied the bed of their lord. But, if they behave otherwise, the 
brethren may resume that allowance.” Menu propounds tjie succession 
of the father, or of the brother, to the estate of one who has*no male oflf- 
spring : “ Of him, who leaves no son, the father shall take the inheritance, 
or the brothers.” He likewise states the mother’s right to the succession, 
as well as the paternal grandmother’s : Of a son dying childless, the 
mother shall take the estate : and, the mother also being dead, the father’s 
mother shall take the heritage,” Sancha also declares the successive 
rights of brotherSf and of both parents, and lastly of the eldest wife : “ The 

wealth of a man, who departs for heaven, leaving no male issue, goes to 
hia brothers. If there be none, his father and mother take it ; or his eldest 
wife.” Catyayana too says, " If a man die separate from his eo-heirs, let 
his father take the property on failure of male issue ; or successively the- 
brother, or the mother, or the father’s mother/’ 
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8. The application of these and other contradictory* passages is thus 

v^xplained by Dha7eswara: ‘ The rule, deduced from the texts [of Yajn^ 
yavialcyay tfee.], that the wife shall take the estate, regards the widow of 
a separated brother : and that, provided she be solicitous of authority for 
raising up issue to her husbaud. Whence is it inferred, that a widow suc- 
ceeds to the estate, provided she seek permission for raising up issue, but 
not independently of this consideration ? From the text above cited, “ Of 
him, who leaves no son, the father shall take the inheritance and other 
similar passages [as Naredas, d&c.] For here a rule of adjustment and 
a reason for it must be sought ; but there is none other. Besides it is con- 
hrmod by a passage of Gautama : “ Let kinsmen allied by the funeral 

oblation, by family name, and by descent from the same |)atriarch, share 
the heritage ; or the widow of a childless man, if she seek to raise up off- 
spring to him/’ 

9. ^ The moaning of the text is this : persons, connected by a common 
oblation, by race, or by descent from a patriarch, share the effects of one 
who leaves no ishue ; or his widow takes tne estate, provided she seek 
progeny.’ 

10. Menu likewise shows by the following passage, that when a 
brother dies possessed of separate property, the wife’s claim to the effects 
is in right <»f nrogcuiy, and not in any other manner. “ He, who keeps the 
estate of his brother and maintains the widow, must, if he raise up issue to 
his brother, deliver the estate to the son.'*’ So, in the case of undivided 
property likewise, the same author says, Should a younger brother have 
begotten a son on the wife of his elder brother, the division must then be 
made equally : thus is the law settled.” 

11. ‘ rasishtha forbidding an appointment to raise up issue to 
the husbaud, if sought from a covetous motive (“ An appointment shall not 
be through covetousness :”) thereby intimates, that the widow’s succession 
to the estate is in right of such an appointment, and not otherwise/ 

12. ‘ But, if authority for that purpose have not been received, the 
widow is entitled to a maintenance only ; by the text of Nareda : Let 
them allow a maintenance to his women for life.” 

13. ‘ The same (it is pretended) will be subsequently declared by the 
comtemplative saint r“ And their childless wives, conducting theraselve ; 
aright must be supported ; but such, as are unchaste, should be expelled 
and so, indeed, should those, who are perverse/ 

11«. * Moreover, since the wealth of a regenerate man is designed fo** 

religious uses, the succession of women to such property is unfit ; because 
they are not competent to the performance of religious rites. Accordingly 
it has been declared by some author, “ Wealth was produced for the sake of 
solemn sacrifices : and they, who are incompetent to the celebration of those 
rites, do not participate in the property, but are all entitled to food and 
raiment.” Riches were ordained for sacrifices. Therefore they should be 
allotted to persons who are concerned with religious duties : and not be 
assigned to women, to fools, and to people neglectful of holy obligations.” 

15. That is wrong : for authority to raise up issue to the husband is 
neither specified in the text, The wife and the daughters also, &c.”) nor 
is it suggested by the premises. Besides, it may be here asked ; is the ap- 
pointment*to raise up issue a reason for the widow’s succession to the pro- 
perty ? or is the issue, borne, by her, the cause of her succession ? If the ap- 
pointment alone be the reason, it follows, that she has a right to the estate, 
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without having bprne a son ; and the right of the son subsequently pro- 
duced [by means of the appointment] does not ensue. But, if the offspring; 
be the sole cause [oT her claim,] the wife should not be recited as a successor : 
since, in that case, the son alone has a right to the goods. 

16. But, it is said, women have a title to property, either through the' 
husband, or through the son, and not otherwise. That is wrong : for it is 
inconsistent with the following text and other similar passages. “What was 
given before the nuptial fire, what was presented in the bridal procession, 
what has been given in token of affection, what has been received by the- 
w^oman from her brother, her mother, or her father, are denominated tho 
sixfold property of a woman.’^ 

17. Besides, the widow and the daughters are announced as successors- 
(§ 2), on failure of sons of all descriptions. Now by here affirming the right 
of a widow who has been appointed to raise up issue, the right of her son 
to succeed to the estate is virtually affirmed. But that had been already 
declared ; and therefore the wife ought not to be mentioned under the head 
[of succession to the estate] of one who leaves no male issue. 

18. But, it is alleged, the right of a widow, who is authorized to raise 
up issue to her husband, is deduced from the text of Gautama : “Let kins- 
men allied by the funeral oblation, by family name, and by descent from 
the same patriarch, share the heritage ; or the widow of a childless man : 
and she may either [remain chaste, or may] seek offspring.” This too is 
erroneous : for the sense, which is there ex[)ressed, is not ‘If she seek to 
obtain offspring, she may take the goods of one who left no issue f but ‘per- 
sons allied by the funeral oblation, by family name, and by descent from 
the same patriarch, share the effects of one who leaves no issue; or his 
widow takes his estate : and she may either seek to obtain progeny, or may 
remain chaste.' This is an instiuction to her, in regard to her duty. For 
the particle (va) ‘or,’ denoting an alternative, does not convey the sense of 
‘if.’ Besides it is fit, that a chaste woman should succeed to the estate, 
rather than one appointed to raise up issue, reprobated as this practice is 
in the law as well as in 'popular opinion. The succession of a chaste widow 
is expressly declared : “The widow of a childless man, keeping unsullied 
her hnshand’s bed, and persevering in religious observances, shall present 
his funeral oblation and obtain his entire share.” And an authority to 
raise up isshe is expressly condemned by Menu : “JBy regenerate men no 
widow must be authorized to conceive by any other; for they, w^ho authorize 
her to conceive by another, violate the primeval law.” 

19. But the text of Vasishtka “An appointment shall not be 
through covetousness ; must be interpreted : ‘if the husband die either un- 
separated from his coparceners or reunited with them, she has#not a right to 
the succession ; and therefore an appointment to raise up issue must not be 
accepted for the sake of securing the suncession to her offspring.* 

20. As for the text of Nareda, ‘ Let them allow a maintenance to his 
women for life ;” Since reunion of parceners had been premised (in a former 
text, viz., “The shares of reunited brethren are considered to be exclusfively 
theirs :’*) it must be meant to assign only a maintenance to their childless 
widows. Nor is tautology to be objected to that passage, the intermediate 
text being relative to reunited parceners (“Among brothers, if any one die 
without issue,* &c.”) For women's separate property is exempted from 
partition'by this explanation of what had been before said : and a mere 
maintenance for the widow, is at the same time ordained. 
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21. The passage, which has been cited, “Their childless wives, con- 
r ducting themselves aright, must be supported will be subsequently shown 

to intend the wife of an impotent man and so forth. 

22. As for the argument, that the wealth of a regenerate man is de- 
signed for religious uses ; and that a woman’s succession to such property is 
un6t, because she is not competent to the performance of religious rites; 
that is wrong; for, if everything, which is wealth, be intended for sacrificial 
purposes, then charitable donations, burnt offerings, and similar matters, 
jnust remain unaccomplished. Or, if it be alleged, that the applicableness 
of wealth to those uses is uncontradicted, since sacrifice here signifies re- 
ligious duty in general ; and, charitable donations, burnt offerings and the 
rest are acts of religious duty; still other purposes of opulence and grati- 
fication, which are to be effected by means of wealth, must remain 
unaccomplished ; and, if that be the case, there is an inconsistency in the 
following passages of Yajnyaivalcyay Gautama and Menu. ‘‘Neglect not 
religious duty, wealth or pleasure in their proper season.” “To the utmost 
of his power, a man should not let morning, noon or evening be fruitless, 
in respect of virtue, wealth or pleasure.” “The organs cannot so effectually 
be restrained by advoiding their gratiftcation, as by constant knowledge [of 
the ills incident to sensual pleasure.”] 

2^^. Besides, if wealth be de.signed for sacrificial uses, the argument 
would be reversed, by which it is shown, that the careful preservation of 
gold [inculcated by a passage of the veda] “Let gold be preserved,” is in- 
tended not for religious ends, but for human purposes. 

24*. Moreover, if the word sacrifice import religious duty in general, 
the succession of women to estates is most proper, since they are competent 
to the performance of auspicious and conservatory acts [as the making of a 
pool or a garden, &c.] 

25. The text of Nareda^ which declares the dependence of women, 
(“A woman has no right to independence,”) is not incompatible with their 
acceptance of property ; even admitting their thraldom. 

26. How then are the passages before cited (“Wealth was produced 

for the sake of solemn sacrifices, <f'c.”) to be understood ? The answer is, 
wealth, which was obtflined [in charity] for the express purpose of defray- 
ing sacrifices, must be appropriated^exclusively to that use even by sons 
and other successors. The text iutends that : for the following passage 
il 3clarea it to bo an offence [to act otherwise,] without any distinction in 
respect of sons and successors. “He, who, having received articles for a 
sacrifice, disposes not of them for that purpose, shall become a kite or a 
crow.” t ‘ 

27. It is said by Catyayana “Heirless property goes to the king, 
deducting however a subsistence for the females as well as the funeral 
chasges : but the goods belonging to a venerable priest, let him bestow on 
venerable priests.” “Heirless property,” or wealth which is without an 
heir to succeed to it, “goes to the king,” or becomes the property of the 
sovereign ; “deducting however a subsistence for the females as well as 
the funeral charges” that is, excluding or setting apart a suflSciency for the 
food aud raiment of the women, and as much as may be requisite for the 
funeral repasts and other obsequies in honour of the late owner, the residue 
goes to the king. Such is the construction of the text. An exception is 
added: ‘*but the goods belonging to a venerable priest,” deducting however 



Sfic. I.J 


MITACSHARA. 


1145 


a subsistence foi> the females as well as the charges of obsequies, *let him 
bestow on a venerable priest.* ^ 

28. ^ This relates to women kept in concubinage: for the term em- 
ployed is ‘‘females** (yoshid^ The text of Nareda likewise relates to 
concubines ; since the word there used is “ women** (stvi), ** Except the 
wealth of a Brahmana [property goes to the king on ? failure cf heirs.] 
Eut a king, who is attentive to the obligations of duty, should give main- 
tenance to the women of such persons. The law of inheritance has been 
thus declared.*’ 

29. But since the term “ wife*’ (patni) is here employed, (§ 2) the suc- 
cession of a wedded wife, who is chaste, is not inconsistent with those 
passages. 

30. Therefore the right interpretation is this : when a man, who "was 
separated from his co-heirs and not reunited with them, dies leaving no 
male issue, his widow [if chaste] takes the estnte in the first instance. For 
partition had been permised; and reunion will be subsequently considered. 

31. It must be understood, that the explanation, proposed by Sricara 
and others, restricting fthe widow’s succession [to the case of a small pro- 
perty, is refuted by the [following argument.] If there be legitimate sons 
it is provided, whether partition be made m the owner’s lifetime or after 
his decease, that the wife shall take a share equal to the son’s. “ If he 
make the allotments equal, his wives must be rendered partakers of like 
portions.” And again : “ Of heirs dividing after the death of the father, 
ht the mother also take an equal share.” Such being the case, it is a mere 
error to say, that the wife takes nothing but a subsistence, from the wealth 
of her husband, who died leaving no male issue. 

32. But it is argued, that, under the terms of the texts above cited, 
(“ his wives must be rendered partakers of like portions ;” and “ let the 
mother also take an equal share ;”) a woman takes wealth sufficient only 
for her maintenance. That is wrong : for the words ‘‘ share” or “ portion,” 
and “ equal” or ‘‘like,” might consequently be deemed unmeaning. 

33. Or suppose, that if the wealth be great, she takes precisely 
enough for her subsistence ; but if small, she receives a share equal to that 
of a son. This again is wrong: for variableness in .the precept must be 
the consequence. Thus, if the estate be considerable, the texts above cited, 
(‘‘his wives must be rendered partakers of like poitions ;” and “ let the 
mother also take an equal share assisted by another passage [“ Let them 
allow a maintenance to his women for life § 12] suggest an allotment ad- 
apted for bare support. But, if the estate be inconsiderable, the same pass- 
ages indicate the assignment of a share equal to a son’s. • 

34. Thus, in the instance of the Chatiirmasya sacrifices, in the dis- 
quisition [of the Mimansa] on the passage dwayoh pran ayanti ; where 
it is maintained by the opponent, that the lules for the preparation of the 
sacrificial fire at the Soma-yaga extend to these sacrifices ; in consequence 
of which the injunction not to construct a northern altar (uttara-vedi) at 
the Vaisivedeva and Sunasiriya sacrifices, must be understood as a prohi- 
bition of such 51tar ; [which should else be constructed those sacrifices as 
at a Soma-yaga ;] but it is answered by an advocate for the right opinion, 
that it is not a prohibition of that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at the Soma-yaga, but 
an exception to the express rule “ prepare an uftara vedi at this sacrifice 
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[viz., at the Chatwmasya /*] it is urged in reply by the opponent, that 
•variableness in the precept must follow, since the same precept thus autho- 
rizes the occasional construction of the altar, with reference to a prohibi- 
tion of it, at the first and last of the [four] periods of sacrifice, and com- 
mands the construction of it at the two middle periods, independently of 
any other maxim : but it is finally shown as the right doctrine, for the very 
purpose of obviating the objection of variableness in the piocept, that the 
prohibition of the altar at the first and last of the periods of sacrifice is 
a recital of a constant rule ; and that the injunction, “ prepare the uttara- 
vedi at this sacrifice,” commands its construction at the two middle periods 
namely the Varnna-praghasa and Sacamedha with a due regard to that 
explanatory recital. 

35. As for the doctrine, that, from the text of Menu (“ Of him, who 
leaves no son, the father shall take the inheritance, or the brothers,”) as 
well as from that of Sancha The wealth of a man, who departs for 
heaven, leaving no male issue, goes to his brothers. If there be none, hi 
father and mother take it : or his eldest wife ”) The succession of brothers, s 
to the estate of one who leaves no male issue, is deduced : and that a wife 
obtains a sufficiency for her support, under the text Let them allow a 
maintenance to his women for life this being determined, if a rich man 
die, leaving no male issue, the wife takes as much as is adequate to her 
8ub.si8tenc(*, and the brethren take the rest ; but, if the estate be barely 
.enough lor the support of the widow, or less than enough, this text (‘‘The 
wife and the daughters also;”) is propounded, on the controverted question 
whether the widow or the brothers inherit, to show, that first claim pre- 
vails, This opinion the reverend teacher does not tolerate : for he inter- 
prets the text ‘‘Of him who leaves no son, the father shall take the in- 
heritance, or the brothers as not relating to the order of succession, since 
it declares an alternative; but as intended merely to show the competency 
for inheriting, and as applicable when the preferable claimants, the widow 
and the rest, fail. The text of Sancha too relates to a reunited irother. 

36. Besides it does not appear either from this passage [of Tajnya- 
walcya] or from the context, that it is relative to an inconsiderable estate. 
If the concluding sentence, '‘On the failure of the first among these, the 
next in order is hei^ ;” be restricted to the case of a small property, by 
reference to another passage, in two instances (of the widow and of the 
daughteis,) bnt relate to wealth generally in the other instances (of the 
^sithfcr and tbe rest,) the consequent defect of variahleness in the precept 
{§ 83) affects this interpretation. 

87. “If a wornan, becoming a widow in her youth, be headstrong, a 
maintenance^ must in that case be given to her for the support of life.” 
This passage of Zlavitn is intended for a denial of the right of a widow 
suspfcted of incontineuoy, to tatce the whole estate. From this very pass- 
age [of Havita^ it appears that, a widow, not suspected of misconduct, has 
a right to take the whole property. 

I 38. ^ With the same view, Sanchet has said “Or his eldest wife” 
(§ 7) Being eldest by good qualities, and not supposed likely to be guilty of 
incontintney, she takes the whole wealth; and, like a mother, maintains 
any other headstrong wife [of her husband]. Thus ail is unexceptionable. 

39. Therefore it is a settled rule, that a wedded wife, being chaste, 
takes the whole estate of a man, who, being separated from his co-h'eirs and 
not subsequently reunited with them, dies leaving uo male issue. 
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SECTION II. 

Right of the daughters and daughter's sons. 

• 1. On failnre of her, the daughters inherit. They are named in the 
plural number (Section I. § 2.1 to suggest the equal or unequal participation 
of daughters alike or dissimilar by class. 

2. Thus Gatyayana says, “ Let the widow succeed to her husband’s 
wealth, provided shp be chaste ; and in default of her, let the daughter 
inherit, if unmarried.” Also VrihaBjiati : “The wife is pronounced succes- 
sor to the wealth of her husband ; and, in her default, the daughter. As a 
son, so do'^s the daughter of a man proceed from his several limbs. How 
then should any other persojri take her fcither''s wealth ?” 

3. If there be competiti -n between a married and an unmarried 

daughter, the unmarried one takes the succession unJer the specific provi- 
sions of the text above cited (“ in default of her, let the daughter inherit, 
if unmarried. 

4. If the competition be between an unprovided and enriched 

daughter, the uufirovided one inherits ; but, on failure of such, the enriched 
one succeeds : for the text of Gautama is equally applicable to the pater- 
nal, as to the maternal, estate. “ A woman’s separate property goes to her 
daughters, unmarried or unprovided.” 

5. It must not he supposed that this relates to the appointed daughter ; 

for in treating of male is^ue, she and her son have been pronounced equal 

to the legitimate son (“ Equal to him is the son of an appointed daughter,” 

or the daughter apoointed to be a son.) 

6. By the import of the particle “ also” (Sect. I. § 2.) the daughter’s 
son succeeds to the estate on failur • of daughters. Thu'< Vishnu says, “If 
a man leave neither son, nor son’s son, nor [wife, nor female] issue, the 
daughter’s sons shall take his wealth. For, in regard to the obsequies of 
ancestors, daughter’s sons are considered as son’s sons.” Menu likowi.«e 
declares, “ By that male child, whom a daughter, whether formally appoint- 
ed or not, shall produce from a husband of an equal class, the maternal 
grandfather becomes the grand sire of a son’s son : let that son give the 
funeral oblation and possess the inheritance.” 


SECTION III. 

Right of the Parents. 

1. On failure of those heirs, the two parents, meaning the mother 

and the father, are successors to the property. • 

2. Although the order, in which parents succeed to the estate, do not 
clearly appear [from the tenour of the text ; Sect. 1. § 2.1 since a conjunctive 
compound is declared to present the* meaning of its several terms at once ; 
and the omis‘«ion of one term and retention of the other constitute an ex- 
ception to that [complex expression ;] yet, as the word ‘ mother’ stands grst 
in the phrase into which that is resolvable, and is fir.>t in the regular com- 
pound {matapitavau ) ‘mother and father’ when not reduced [to the sim- 
pler form pitarau ‘ parents’] by the omission of one term and retention of 
the other ; it follows from the order of the sense which is thenc‘5 deduced, 
and according to the series thus presented in answer to an inquiry con- 
cerning the order of succession, that the mother takes the estate in the 
first instance ; and, on failure of her, the father. 

145 
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3. Besides the father is a common parent to other sons, but the 
mother is not so : and, since her propinquity is consequently greatest, it is 
fit, that she should take the estate in the first instance conformably with 
the next To the nearest sapinda^ the inheritance next belongs.” 

4. Nor is the claim in virtue of propinquity restricted to (sapindas) 
kinsmen allied by funeral oblations ; but, on the contrary, it appears from 
this very text, (§ 3.) that the rule of propinquity is effectual, without any 
exception, in the case of (samanodacas) kindred connected by libations of 
water, as well as other relatives, when they appear te have a claim to the 
succession. 

5. Therefore since the mother is the nearest of the two parents it is 
most fit, that she should take the estate. But On failure of her, the father 
is successor to the property. 


SECTION IV. 

Right of the brothers, 

1. On failure of tlie father, brethren share the estate. Accord inoly 
says, “ Of him, who leaves no son, the father shall take the inheri- 
tance or the brothers.” 

2. It has been argued by Dhareswara^ that, under the following 
text of Menu,, “ Of a son dying childless, the mother shall take the estate ; 
and, the mother also being dead, the father's mother shall take the heri- 
tage ‘ even while the father living, if the mother be dead, the father’s 
mother, or in otlier words the paternal grandmother, and not the father 
himself, shall take the succession ; because wealth, devolving upon him, 
may go to sons dissimilar by class ; but what is inherited by the paternal 
grandmother, goes to such only as appertain to the same tribe : and there- 
fore the paternal grandmother takes the estate. 

3. The only teacher {Viswariipio) docs not assent to that doctrine: 
because the heritablip right of sons even dissimilar by class has been ex- 
pressly ordained by a passage above cited : The sons of a Brahmana, in 
the several tribes, have four shares, or two, or one.” 

4. But the passage of Menu, expressing that “ The property of a 
Brahmana shall never he taken by the king,” intends the sovereigu, not a 
sau [of the late owner by a woman of the royal or military tribe.] 

5. Among brothers, such as are of the whole blood, take the inheri- 
tance in the first instance, under the text before cited : To the nearest 
sapinda^ the^ inheritance next belongs,” Since those of the half blood are 
remote through the difference of the mothers. • 

6. If there be no uterine (or whole) brothers, those by different 
mothers inherit the estate. 

7. On failure of brothers also, their sons share the heritage in the 
order of the respective fathers. 

8. In case of competition between brothers and jiephews, the ne- 
phews have tio title to the succession : for their right of inheritance is de- 
clared to be on failure of brothers both parents, brothers likewise, and 
their sons.” Sect. 1. § 2.) 

9. However when a brother has died leaving no male issue (nor other 
nearer heir,) and the estate has consequently devolved on his brothers in- 
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differently, if any^one of them die before a partition of their brother’s estate 
takes placet his sons do in that case acquire a title through their father : , 
and it is fit, therefore, that a .share should be allotted to them, in thoir 
father’s right, at a subsequent distribution of the property between them 
and the surviving brothers. 


SECTION V. 

Succession of kindred of the same family name : termed Gotraja, 

or gentiles, 

1. If there be not even brother’s sons, gentiles share the estate. Gontiles^ 
are the paternal grandmother and relations connected by funeral oblations- 
of food and libations of Water. 

2. In the first place the paternal grandmother takes the inheritance. 
The paternal grandmother’s succession imm' diafely after the mother, was 
seemin<jly suggested by the text before cited, ^‘Aud, the mother also being 
dead, the fafhei’s mother shall take the heritage no place, however, is 
found for her in the compact series of heirs from the father to the nephew: 
and that rext (‘‘the father’s mother shall take the heritage”) is inteuded 
only to indicate her general comoetency for inheritance. She must there- 
fore of course succeed immediately after the nephew ; and thus there is no- 
contradiction. 

3. On failure of the paternal grandmother, the (gotra/ja) kinsmen 
sprung from the same family with the deceased and (sapinda) connected 
by funeral oblations namely the paternal grandfather and the rest, inherit 
the estate. For kinsmen sprung from a different family, but connected by 
funeral oblations, are indicated by the term cognate (band/iu, Sect, fi.) 

4. Here, on failure of the father’s descendants, the heirs are succes- 
sively the paternal grandmother, the paternal grandfather, the uncles and 
their sons. 

5. On failure of the paternal grandfather’s line, the paternal great 
grandmother, the great grandfather, his sons and tlfeir issue, inherit. In 
this roaDcer must be understood the succession of kindred belonging to 
the same general family and connected by oblation. 

6. If there be none such, the succession devolves on kindred connect- 
ed by-libations of water : and they must be understood to reach to seven 
degrees beyond the kindred connected by funeral oblations of food : or else, 
as far as the limits of knowledge as to birth and name extend. Accordingly’ 
Vrihat-Menu says “The relation of the sapindas, kindred connected the 
funeral oblation, ceases with the seventh person : and that of samanodacas 
or those connected by a common libation of water, extend* to the four- 
teenth degree ; or as some affirm, it reaches as far as the memory of birth 
and name extends. This is signified by or gotra or the relation of family 
name.” 


SECTION VI. 

On the succession of cognate kindred, bandhu. 

I. On failure of gentiles, the cognates are heirs. Cognates are of 
three kinds ; related to the person himi=»elf, to his father, or to his mother: 
as is declared by the following text. “The sons of his own father’s sister, 
the sous of his owJX mother’s sister^ and the sons of his owm maternal uncle » 
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cons\d(^ted aa lus owu cognate kindred. The sops of his father 3 
paVkinia\ av>nt, i\\e sons o{ \ua talHer^s uraieruaV aunt and the ^ons of his 
fathers maternal node, must be deemed bis father’s cognate kindred. The 
sons of his mothers paternal aunt, the sons of his mother’s maternal aunt, 
and the H^)ns of his mother’s maternal uncle, must be reckoned bia mother’s 
cognate.” 

2. Here, by reason of near affinity, the cognate kindred of the de- 
ceased himself, are his successors in the first instance : on failure of them, 
his father’s cognate kindred : or, if there be none, his moih^*r’s cognate kin- 
dred. Tins must be understood to be the order of succosion bere ia- 
tended. 


SECTION VII. 

On the succession of strangers upon failure of the kindred, 

1. If there be no relations of the deceased, the preceptor, or, ott 
failure ot him, the pupil, inherits, by the text of Aimstamha, “ If there 
be no male issue, the nearest kmsraan i»iherits r or, in default of kindred, 
the preceptor ; or failing him, the disciple.” 

2. If there be no pu*)il, the fellow student is the successor. He, who 
received bis investiture, or instruction in reading or in the knowledge of 
the sense of scripture, from the same preceptor, is a fellow student. 

8. If there be no fellow students, some learned and venerable priest 
should take the property of a Brahmana, under the text of Gautama : 

Venerable priest should share the wealth of a Brahmana, who leaves no 
i*sue.” 

4. For want of such successors, any Brahmana^ may be the heir. 
So Menu declares : ‘‘ On failure of those, the lawful heirs are such 
BrahmanaSy as have read the three Vedas, as are pure iu body and mind, 
as have subdued their passions. Thus virtue is not lost.” 

5 . Never shall a king take the wealth of a priest : for the text of 
Menu forbids it : “ The property of a Brahmana shall never be taken by 
the king : this is a fixpd law,” It is also declared by Nareda: “ If there be 
no heir of a Brahmana's wealth, on his demise, it must be given to a Brah- 
mana. Otherwise the king is tainted with sin.” 

6. But rhe king, and not a priest, may take the estate of a Kshatriya 
or other person ot a inferior tnbe on failure of heirs down to fellow stvident. 
80 Menu ordains; “But the wealth of the other classes on failure of all 
Jaeirs,] the king may take ”* 


, SECTION VIII. 

On succession to the property of a hermit or of an ascetic. 

1, It has been declared, that sons and grandsons for great grandsons] 
take the heritage; or, in failuib of them, the widow or other successors. 

, The author now propounds an exception to both those laws : “ The heirs of 
a he|rmit, of aii ascetic^ and of a professed student, are in their order; the 
preceptor, the virtuous pupil, and the spiritual brother Ad associate in 
holiness.*^ 

2 . The heirs to the property of a hermit, of an ascetic, and of a 
student in theology, are, in order (that is, in the inverse order j, the pre- 
ceptor, a virtuous pupil, and a spirit uaK brother belonging to the same 
hermitage. 
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3. The student {brahmechari) must be a professed or perpetual one : 
for the raotber and the rest of the natural heirs take the property of a* 
temporary student ; and the preceptor is declared to be heir to a professed 
student as an ejj^eption [ro.the claim of the mother and the rest.] 

4. A virtuous pupil takes the property of a ^ati or ascetic. Tne vir- 
tuous pupil, again, is one who is assiduous in the study of theology, in re- 
taining the holy science, and in practising its ordinances. Fdr a person, 
whose conduct is bad, is unworthy of the inheritance, were he even the 
preceptor or [standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes the goods of a * 
hermit (yanaprastha.) A spiritual brother is one who is engaged as a 
brotherly cornoanion [having consented to- become so.] An associate in 
holiness is one appertaining to the same hermitage. Being a spiritual 
companion, and belonging to the same hermitage, he is a spiritual brother 
associate in holiness. 

6. But, on failure of these (namely, the preceptor and the rest,) any 
one associated in holiness takes the goods ; even though sons and other 
natural heirs exist. 

7. Are not those, who have entered into a religious profession, uncon- 
cerned with hereditable property ? since Vasishfha declares, “ They, who- 
have entered into another order, are debarred from shares.** How then can 
there be a partition of their property ? Nor has a professed student a 
right to his own acquired wealth ; for the acceptance of presents, aod other 
means of acquisition, [as oflSciating at sacrifices aud so forth,] are forbidden 
to him. And, since Gautama ordains, that “ A mendicant shall have no- 
hoard the mendicant also can have no effects by himself acquired. 

8. * The answer is, a hermit may have property : for the text [of 
Tajnyaivalc^a] expresses ** The hermit may make a hoard of things suffi- 
cient for a day, a* month, six months, or a year ; and, in the month of 
Asivina^ he should abandon [the residue of] what has been collected.” The 
ascetic too has clothes, books and other recpiisite aroicles : for a passage [of 
the Veda\ directs, that “ he should wear clothes to^cover his privy parrs’** 
and a text [of law] prescribevS, that " he should tako the requisites for his 
austerities and his sandals.” The professed student likewise has clothes to 
cover his body ; and he possesses also other effects. 

9. It was therefore proper to explain 'the partition or inheritance of 
such property. 


SECTION IX. 

On the reunion of kinsmen after partition. 

1. The author next propounds an exception to the maxim, that the 
wife and certain other heirs succeed to the estate of one who dies leav- 
ing no male issue. “A reunited [brothei] shall keep the share of his re- 
united [cu-heir,] who is deceased ; or shall deliver it to [.i son subsequently] 
born.” 

2. Effects, 'which had been divided and which are again mixed to- 
gether, are termed reunited. He to whom such appertain, is a reunited 
parcener, 

3. That cannot take place with any person indifferently ; but only 
^Yith a father, a brother, or paternal uncle : as Vrihaspati declares. He, 
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who being once separated, dwells again through affectioQdWith his father, 
‘brother, or paternal uncle, is termed reunited.” 

4. The share or allotment of such a reunited parcener deceased, must 
be delivered by the surviving reunited parcener,* to a son si^equently born, 
in the case where the widow’s pregnancy was unknown at the time of the 
distribution. Or, on failure of male issue, he, and not the widow, nor any 
other heirs, shall take the inheritance. 

5. The author states exception to the rule, that a reunited brother 
shall keep the share of his reunited co-heir : “But an uterine [or whole] 
brother shall thus retain or deliver the allotment of his uterine relation.” 

6. The words “reunited brother” and “reunited co-heir” are un- 
derstood. Hence the constjuction, as in the preceding part of the text 
is this : The allotment* of a reunited brother of the whole blood, who is 
deceased, shall be delivered, by the surviving reunited brother of the whole 
blood, to a son born subsequently. But, on failure of such issue, he shall 
retain it. Thus, if there be brothers of the whole blood and half blood, an 
uterine [or whole] brother, being a reunited parcener, nor a half brother 
who is so, takes the estate of the reunited uterine brother. This is an 
exception to what had been before said (§ 1.) 

7. Next, in answer to the inquiry, who shall take the succession 
when a reunited parcener dies leaving no male issue, and there exists a 
whole brother not reunited, as well as a half brother who was associated 
with the deceased ? the author delivers a reason why both shall take and 
divide the estate. “A half brother being again associated, may take the 
succession, not a half brother though not reunited : but one, united [by 
blood, though not by coparcenery,] may obtain the property ; and not [ex- 
clusively] the son of a different mother.” 

8. A half brother, (meaning one born of a rival wife,} being a reunited 
parcener, takes the estate ; but a half brother, who was not reunited, does 
not obtain the goods. Thus, by the direct provisions of the text, and by 
the exception, reunion is shown to be a reason for a half brother’s succession. 

9. The term “not reunited” i^ connected also with what follows: and 
hence, even one who was not again associated, may t^ke the effects of a 
deceased reunited parcener. Wno is he ? The author replies : “one united 
that is, one united by the identity of the womb [in which he was con- 
ceived ;] in other words, an uterine or whole brother. It is thus declared, 
that relation by the whole blood is a reason for the succession of the 
brother, though not reunited in coparcenery. 

10. The term “ united” likewise is connected with what follows ; and 
here it signiffes reunited [as a co-parcener.] The words “ not the son of a 
different mother*^ must be interpreted by supplying the affirmative particle 
(eva) understood. Though he be a reunited parcener, yet, being issue of 
a different mother he shall not exclusively take the estate of his associat- 
el co-heir. 

- 11. Thus by the occurrence of the word “though’^ in one sen- 

tence (“though not reunited,” &c. § 7) and by the denial implied in the 
restrictive affirmation (eva “exclusively,”) understood in the other (“one 
tinited may take the property, and not exclusively the son of a different 
mother;’*) it is shown, that a whole brother not reunited, and a half brother 
being reunited, shall take and share the estate ; for the reasous of both 
lights may subsist at the same instant. 
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12. This is made clear by Menu, who, after premising partition 
among reunited parceners If brethren, once divided and living again to-, 
gether as parceners, make a second pratition f) declares “should the eldest 
or youngest of several brothers be deprived of his allotment at the distri- 
bution, or should any of them die, his share shall not be lost ; but his 
uterine brothers and sisters, and such brothers as were reunited after a se- 
paration, shall assemble together*and divide his share equally.” 

13. Among reunited brothers, if the eldest, the youngest or the middle 
most, at the delivery of shares, (for the indeclinable termination of the 
word denotes any case:) that is, at the time of making ‘a partition, lose, or 
forfeit his share by his entrance into another order, (that of a hermit or 
ascetic, or by the guilt of sacrilege, or by any other disqualification ; or 
if he be dead ; his allotment does not lapse, but shall be set apart. The 
meaning is, that the reunited parceners shall not exclusively take it. The 
author states the appropriation of the share so reserved : “ His uterine 
brothers and sisters, &c.” (§ 12) Brothers of the whole blood, or by the 
same mother, though not reunited, share that allotment so set apart. Even 
though they had gone to a different country, still, returning thence and 
assembling together, they share it : and that “ equally not by a distri- 
bution of greater and less shares. Brothers of the half blood, who were 
reunited after separation, and sisters by the same mother, likewise parti- 
cipate. They jnherit the estate and divide it in equal shares. 


SECTION X. 

On exclusion from inheritance. 

1. The author states an exception to what havS been said by him res- 
pecting the succession of the son, the widow and other heirs, as well as 
the reunited parcener. An impotent peison, an outcast, and his.issue, one 
lame, a madman, an idiot, a blind man, and a person afflicted with an 
incurable disease, as well as others [similarly disqualified,] must be main- 
tained ; excluding them, however from participation.'’ 

2. “An I impotent person,” one of the third gender (or neuter sex ) 
An outcast;” one guilty of sacrilege or other heinous crime. His issue 

the offspring of an outcast. “Lame;” deprived of the use of his feet. “ A 
madman ;” affected by any of the various sorts of insanity proceeding froin 
air, bile, or phlegm, from-.deliriura, or from planetary influence. “An idiot; 
a person deprived of the internal faculty : meaning one incapable of dis- 
criminating right from wrong. “Blind;” destitude of the visual organ, 
“ Afflicted with an incurable disease” affected by an irremediable distemper, 
such as marasmus or the like. * 

3. Under the term “others” are comprehended one who has entered 
into an order of devotion, an enemy to his fattier, a sinner in an inferior 
degree, and a person deaf, dumb, or wanting any organ. Thus Vasishiha 
says, “They, who have entered into another order are debarred from shares. 
JTaT’ccZa also declares, “ An enemy to his father, an outcast, an iiiipetent 
person, and oq|^ who is addicted to vice, take no shares of the inheritance 
even though they be legitimate : much less, if they be'sons of the wife 
by an appointed kinsman.” Menu likewise ordains, “ Impotent persons 
and outcasts are excluded from a share of th^ heritage ; and so are persona 
born blind and deaf, as well as madmen, idiots, the dumb, and those who 
have lost a sense [or a limb].” 
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4. Those who have lost a sense or a limb.] Any person, who is depriv- 
•ed of an organ [of sense or action] by disease or other caijise, is said to have 
lost that sense or limb. 

5. These persons (the impotent man and the rest) ar^ excluded from 
participation. They do not share estate. They must be supported by 
an allowance of food and raiment only : and the penalty of degradation is 
incurred, if they be not maintained. For Menvu 8ays> ‘‘ But it is fit, that 
a wise man should give ail of them food and raiment without stint to the 
best of bis power: for he who gives it not, shall be deemed an outcast.” 

Without stint’* signifies " for li^e.’ 

6. They are debarred of their shares, if their disqualification arose 
before the division of the property. But one, already separated from his 
coheirs, is not deprived of his alhitment. 

7. If the defect be removed by medicaments or other means [as 
penance and atonement] at a period subsequent to partition, the right of 
participation tak^s effect, by analogy [to the case of a son born after 
separation.] “When the sons have been separated, one, who is afterwards 
born of a woman equal in class, shares the distribution.” 

8. The masculine gender is not here used restrictively in speaking 
of an outcast and the rest. It must be therefore understood, that the wife, 
the daughter, the mother, or any other female, being disqualified for any of 
the defects which have been specified, is likewise excluded froiA participation. 

d. The disinherison of the persons above described seeming to 
imply disinherison of their sons, the author adds : But their sons, whether 
legitimate, or the offspring of the wife by a kinsman, are entitled to allot- 
ments, if free from similar defects.” 

10. The sons of these persons, whether they be ligitimate offspring 
or issue of the wife, are entitled to allotments, or are rightful partakers 
of shares ; provided they be faultless or free from defects which should bar 
their participation, such as impotency and the like. 

11. Of these [two descriptions of offspring] the impotent man may 
have that termed issue of the wife ; the rest may have legitimate progeny 
likewise. The specific mention of ‘‘ legitimate” issue and “ offspring of 
the wife” is intended to forbid the adoption of .other sons. 

12. The author delivers a special rule concerning the daughters of 
disqualified persons : “ Their daughters must be maintained likewise, until 
jhey are provided with husbands.” 

13. Their daughters, or the female children of such persons, must be 
supported, until they be disposed of in marriage. Under the suggestion 
of the word “ Ifkewise,” the expenses of their nuptials must be also defrayed 

14. The author adds a distinct maxim respecting the wives of dis- 
qualified persons : “ Their childless wives, conducting themselves aright, 
must be supported ; but such, as are unchaste, should be expelled : and 
80 indeed should those, who are perverse.” 

" 15. The wives of these persons, being destitude of male issue, and 
being correct in their conduct, or behaving virtuously, mufttt be supported 
or maintained. But, if unchaste they must be expelled : and so may those, 
who are perverse. These last may indeed be expelled : but they must be 
supported, provided they be %ot unchaste. For a maintenance must not be 
refused solely on account of perverseness. • 
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In the name of the most merciful god ! 

Praise he to God, the Lord of all worlds ; the praise of those who give 
Him thanks! And (His) blessing on the best of created beings, Muhammed, 
and his excellent family ! The Prophet of God, (on whom be His blessing 
and peace !) said : — “ Learn Jibe laws of inheritance, and teach them to the 
people ; for they are one half of usefnl knowledge.” Onr learned in the law 
(to whom God be merciful !) say : — “There belong to the property of a person 
deceased four successive duties (to be perfi>rmed by the magistrate :) first, 
his funeral ceremony and burial, without superfluity of expence, yet without 
deficiency; next, the discharge of his just debts from the whole of his re- 
maining effects ; then, the payment of his legacies out of a third of what 
remains after his debts are paid ; and. lastly, the distribution of the resi- 
due among his successors, according to the Divine Book, to the Traditions, 
and to the assent of the Learned.” They begin with the persons entitled 
to shares, who are such as have each a specific share allotted to them in 
the Book of Almighty God ; then they proceed to the residuary heirs by 
relation, and they are all such as take what remains of the inheritance, after 
these who are entitled to shares ; and, there be only residuaries, they take 
the whole property : next to residuaries for special cause, as the master of' 
an enfranchised slaye and his male residuary heirs. Then they return to 
those entitled to shares according to their respective rights of consangui- 
nity ; then to the more distant kindred ; then to the successor by contract ; 
then to him who was acknowledged as a kinsmat) through another, so as not 
to prove his consanguinity, provided the deceased persisted in that ac- 
knowledgment even till he died ; then to the person, to whom the whole 
property was left by will ; and lastly to the public treasury. 

ON IMPEDIMENTS TO SUCCESSION. 

Impediments to succession are four; I. Servitude, whether it he per- 
fect or imoerfect ; II, homicide, whether punishable by retaliation, or ex- 
piable ; III. difference of religion ; and lY. difference of country, either ac- 
tual, as between an alien enemy and an alien tributary ; or qualified, as be- 
tween a fugitive and a tributary, or between two fugitive enemies from 
two different states: now a state differs from another by having different 
forces and sovereigns, there being no community of protection between them. 

ON THE DOCTRINE OF SHARES, AND THE PERSONS ENTITLED TO THEM. 

The furud, (Furuz) of shares, appointed in the book of Almighty God,* 
are six : a raoiet}^, a quarter, and eighth, two thirds, one third, and a sixth, some 
formed by doubling, and some by halving. Now those entitled to these 
shares are twelve persons ; four males, who are the father and the true 
grandfather or other male ancestor, how high soever in the paternal line, 
the brother by the same mother, and the husband ; and eight females, who 
ore the wife, and the daughter, and the son’s daughter, or other female 
d escendant how low soever, the sister by one father and mother, the sister 
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hy the father’s side, and the sister by the mother’s side, the mother, and 
•the true grandmother, that is, she who is related to the deceased without 
the intervention of a false grandmother. (A false male ancestor is, where 
-a female ancestor intervenes in the line of ascent). 

The father takes in three cases ; I. an absolute share, which is a sixth, 
and that w'ith the son, or son’s son, how low soever; II. a legal share, and 
a residuary portion also, and that with a daughter, or a son’s daughter, how 
low soever in the degree of descent; III. he has a simple residuary title, on 
failure of children and son’s children, or other low descendants. The true 
grandfather has the same interest with the father, except in four cases 
which we will mention presently, if it please God ; but the grandfather is 
excluded by the father, if he he living; since the father is the mean of 
■consanguinity between the grandfather and the deceased. The mother’s 
children also take in three cases : a sixth is the share of one only ; a third, 
■of two, or of more ; males and females have an equal division and right ; 
but the mother’s children are excluded by children of the deceased and 
by son’s children, how low soever, as well as by the father and grandfather; 
ns the learned agree. The husband takes in two cases ; half, on failure of 
children, and son’s children, and a fourth, with children or son’s children, 
bow low soever they descend. 


ON WOMEN. 

Wives take in two cases; a fourth (goes) to one or more on failure of 
children, and son’s children, how low soever ; and an eighth with children 
or son’s children, in any degree of descent. Daughters begotten by the 
deceased take in three cases: half (goevs) to one only, and two-thirds to two 
or more; and, if there be a son, the male has the shafe of two females, 
and he makes them residuaries. The son’s daughters are like the daugh- 
ters begotten by the deceased ; and they may be in six cases ; half (goes) to 
one only, and two-thirds to two or more, on failure of daughters begot- 
ten by the deceased ; with a single daughter of the deceased, they have a 
sixth, completing (with the daughter’s half) two-thirds; but, with two 
daughters of the deceased, they have no share of the inheritance, unless 
there be, 'in an equal degree with, or in a lower degree than, them, a boy, 
who makes them residuaries. As to the remainder between them, the male 
bas .the portion of two females ; and all of the sons’ daughters are excluded 
by the son himself. If a man leave three sou’s daughters, some of them in 
lower degrees than others, and three daughters, of the son of another son, 
some of them in lower degrees than others, and three daughters of the son’s 
son of another son, some of them in lower degrees than others, as in the 
following tablo^ this is called the case of tashbib. 


First Set. 

Second Set. 

Third Set. 

Son 

1 

Sou 

Son 

I 

Sod, Daughter 

1 

1 

Son 

1 

Son 

Spn, Daughter 

1 

1 

Son, Daughter 

1 

1 

Son 

1 

Son, Daughter 

1 

Son, Daughter 

* 1 

Son, Daughter 


j 

Son, Daughter 

1 

Son, Daughter 

Son, Daughter, 
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Here the eldest of the first line has none equal in degree with her 
the middle one of the first line is equalled in degree by the eldest of the 
second ; and the youngest of the first line is equalled by the middle one 
of the second, and by the eldest of the third line ; the youngest of the 
second line is equalled by the middle one of the third line, and the young- 
est of the third set has no equal in degree. — When thou hast comprenended 
this, then we say : the eldest of the first line has a moiety ; the middle one- 
of the first line has a sixth together with her equal in degree to make up 
two thirds ; and those in lower degrees never take anything, unless there 
be a son with them, who makes them residuaries, both her who is equal to- 
him in degree, and her who is above him ; but who is not entitled to a share r 
those below him are excluded. 

Sisters by the same fiither and mother may be in five cases : half (goes) 
to one alone ; two thirds to two or more ; and, if there be brothers by the- 
same father and mother, the male has the portion of two females ; and the 
females become residuaries through him oy reason of their equality in the 
degree of relation to the deceased ; and they take the residue, when they are^ 
with daughters or with son’s daughters, by the saying of Him, on whom be 
blessing and peace ! Make sisters, with daughtn's, residuaries.” Sisters by 
the same father only are like sisters by the same father and mother, and may 
in seven cases : half (goes) to one, and two thirds to two or more on failure of 
sisters liy the same father aiid mother ; and, with one sister by the same father 
and mother, they have a sixth, as the complement of two thirds ; but they 
have no inheritance with two sisters by the same father and mother, unless 
there be with them a brother by the same father, who makes them residuaries ; 
and then the residue is distributed among them by the sacred rule to the 
male what is equal to the share of two females.” The sixth case is, where they 
are residuaiies with daughters or with son’s daughters, as we have befor0^ 
stated it 

Brothers and sisters by* the same father and mother, and by the same^ 
father only, are all excluded by the son and the son’s son, in how low a 
degree soever, and by the father also, as it is agreed among the learned^^ 
and even by the grandfather according to Abu Hanifah^ on whom be the 
mercy of Almighty God ! And those of the half blood are also excluded by 
the brothers of the whole blood. The mother takes in thiee cases ; a sixth 
with a child, or a son’s child, even in the lowest degree, or with two brothers 
and sisters or more, by whichever side they are related ; and a third of the- 
whole on failure of those just meiitiooed ; and a third of the residue after 
the share of the husband or wife ; and this in two cases, either when there are- 
the husband and both parents, or the wife and both parents : if there be a' 
grandfather instead of a father, th-ii the mother takes a third of the whole 
property, though not by the opinion of Abu Yusuf, on whom be God’s-: 
mercy I for he says, that in this case also she has only a thiixl of the residue.. 
The grandmother has a sixth, whether she be by the father or by the mother^ 
whether alone or with more, if they be true grandmothers and equal in* 
degree ; but they*are all excluded by the mother, and the paternal female' 
ancestors also by tlio father ; and, in like manner, by the grandfather/ex-- 
cept the father’^ mother, even in the highest degree ; for she takes, witks 
the grandfather, since she is not related through him. The nearest grand-^ 
mother, or female ancestor, on either side, excludes the more distant grande- 
mother, on whichever side she be ; whether the nearer grandlnother be- 
entitled i(S a share of the inheritance, or be herself excluded. When ai 
grandmother has but one relation, as the father’s niothf*r’s mother^ and. 
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another has two such relations, or more, as the mother’s mother’s 
,who is also tlie father’s father’s mother, according to this table, 


Mother 

I 

Mother 


Father 


^^^^^^Mother 
Father Mother 

I 

Mother 


mo I her, 


tlien a sixth is divided between them, according to Ahu Yusufs in moieties^ 
respect being had to their persons ; but, acoording to Mnhammed, (on whom 
be CTod s mercy \) in thirds, respect being had to the sides. 


ON RESIDUARIES. 

Residujiries by relation to the deceased are throe : the resiJiiaries in his 
own right, the residuary in another’s right, and the residuary together with 
another. Aiow i ho residuary in his own right is every male, in whose lino 
o. 1 elation to the deceased no female enters ; and of this sort there arc four 
classes ; the offspring ot the deceased, and his root ; and the offspring of his 
lather and ot his nearest grandfather, a preference being given, I mean a 
ri^ht of inheritance, according to proximity of degree, 
ihe cfffspring of the deceased are his sons first ; then their sons, in how low 
a degree ^ocyer : then comes his root, or his father ; then his paternal grand- 
lathor, and their paternal grandfathers, how high soever ; then the offspring 
brothers ; then their sons, how low soever ; and then the 
offspring of his grandfather, or his uncles : then their sons, how low soever. 
Ihen the strength of consanguinity prevails : I mean, he, who has two rela- 
tions is pre ferable to him, who has only one relation, whether it bo male or 
female, according to the saying of Him, (on whom be peace 1) “ surely, kins- ^ 
men by the same^ father and mother shall inherit before kinsmen by the 
same father only thus a brother by the same father and mother ,is preferred 
to a brother- by the fatliur only, and a sister by the same father and mother, 
if she become a residuary with the daughter, is preferred to a brother by 
the father only ; and the son of a brother by the same father and mother is 
preferred ^ to the son of a brother by the same father only ; and the rule is 
the same in regard to the paternal uncles of the deceased ; and, alter them 
to the paternal uncles of his father, and, after them, to the paternal uncles 
of his grandfather. 

The residuaries in another’s right are four females ; namely, those whoso 
shares are half and two thirds, and w^ho become residuaries in right of 
their brothers, as we have before mentioned in their different cases ; but 
she, who has ijo share among females, and whoso brother is the* heir, doth 
not become a residuary in his right ; as in the case of a paternal uncle and a 
paternal aunt. 

As to residuaries together with others : such is every female who be- 
comes a residuary with another female ; as a sister with a daughter, as we 
have mentioned before. 

• The last residuary is the master of a freedman, and then his residuary’’ 
neirs, in the order before stated ; according to the saying of Him, (on whom 
^ blessing and peace the master bears a relation like that of consanc^uinity 

nt females have nothing among the heirs of a manumittor, according to the 
^yiDg of Hiny (on whom be blessing and peace !) “ Women have nothing 
rom their relation to freedmen, except when they have themselves manu- 
miitea a slave ; or their freedman has manumitted one, or they have sold a 
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niamimissioii to a ‘slave, or their vendee has sold it to his slave, or they have 
promised mamimisyon after their death, or their promisee has promised it* 
after his death, or ualess their freedman or freedmau's Freedman draw a 
relation to them'' 

If the freedman leave the father and son of his manurnittor, then a 
sixth of the right over the property of the freedman vests in the father, and 
the residue in the son, according^) Ahii Yusuf; but, according to the both 
Abii Haidfah and Muharnmed, the whole right vests in the son ; and, if a 
son and a grandfather of the manurnittor be left, the whole right over the 
freedman goes to the son, as all the learned agree. When a man possesses 
as his slave a kinsman in €l prohibited degree, he manumits him, and his^ 
right ^ests in him ; as if there be three daughters, the youngest of whom 
has twenty dinars, and the eldest, thirty ; and they two buy their father 
for fifty dinars ; and afterwards their father die leaving some property * 
then two thirds of it are divided in thirds among them, as their legal shares,, 
and the residue goes in fifths to the two who bought their father ; three 
fifths to the eldest and two fifths to the youngest ; which may be settled by 
dividing the whole into forty-five parts. 


ON Exclusion. 

Exclusion is of two sorts : I. Imperfect, or an exclusion from one share, 
and an admission to another ; and this takes place in respect of five persons, 
the husband or wife, the mother, the son’s daughter, and the sister by the 
same father ; and an explanation of it has preceded. II Perfect exclusion ; 
there are two sets of pervsons having a claim to the inheritance : one of which 
sets is not excluded entirely in any case; and they are six persons, the son, 
the father, the husband, the daughter, the mother, and the wife ; but tho 
other set inherit in one case and in* another case are excluded. This is 
grounded on two principles ; one of which is, that, “ whoever is related to 
the deceased through any person, shall not inherit, while that person is 
living as a son’s son, with the son ; except the mother’s children, for they 
inherit with her ; since she has no title to the whole inheritance ; the second 
'principle is, “ that the nearest of blood must take,” and who the nearest 
is, we have explained in the chapter on residuaries. -A person incapable 
of inheriting doth not exclude any one, at least in« our opinion ; but, ac- 
cording to Ibnu Masuud (may God be gracious to him !) he excludes im- 
perfectly ; as an infidel, a murderer, and a slave. A person excluded may^ 
as all the learned agree, exclude others ; as, if there be two brothers or sisters 
or more, on whichever side they are, they do not inherit with the father 
of the deceased, yet they drive the mother from a third to a sixth. 


ON THE DIVISORS OF SHARES. 

Know, that the six shares mentioned in the book of Almighty God 
are ot two sorts : of the first are a moiety, a fourth, and an eighth ; and of 
the second sort are two-thirds, a third, and a sixth, as the fractions are lial- 
ved and doubled. Now, when any of these shares occur in cases singly, the 
divisor for each share is that number which gives it its name, (except half, 
which is from two) as a fourth denominated from four, an eighth from 
eight, and a third from three : when they occur by two or three, and are of 
the same sort, then each integral number is the proper divisor to produce 
its fraction, and also to produce the double of that fraction, and the double 
of that, as vsix produces a sixth, and likewise a third, and two-thirds ; but, 
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when half, xvhich is from the first sort, is mixed with all of the second sort 
• or with some of them, then the division of the estate miist he by six ; when 
a fourth is mixed with all of the second sort or with some of them, then 
the division must be into twelve ; and when an eighth is mixed with all 
of the second sort, or with some of them, then it must be into four and 
twenty parts. 

# 

ON THE INCREASE. 

AtiJ, or increa^Sy is, when some fraction remains above the regular 
divisor, or whtm the divisor is too small to admit one share. Know, that 
the whole number of divisors is seven, four of which have no increase, 
namely, two, three, four, and eight ; and three of them have an irfcrease. 
The divisor, six is, therefore, increased by the dM to ten, either by odd, 
or by even, numbers ; twelve is raised to seventeen by odd, not by even, 
numbers ; and twenty-four is raised to twenty-seven by one increase onl^ ; 
as in the case, called Mimberiyya, (^or a case answered by Ali when he was 
in the pulpit,) which was this, “ A man left a wife, two daughters, and both 
his parents.” After this there can be no increase, except according to Tbn 
Masiiud, (may God be gracious to him !) for, in his opinion, the divisor 
twenty-four may be raised to thirty-one ; as if a man leave a wife, his 
in(»ther, two sisters by the same parents, two sisters by the same mother 
only, and a son rendered incapable of inheriting. 

ON THE EQUALITY, PROPORTION, AGREEMENT, AND DIFFERENCE OF TWO 

NUMBERS. 

The temdthul (tamdsut) of two numbers is the equality of one to the 
other, the teddJchul is, when the smaller of two numbers exactly measures 
the larger, or exhausts it ; or we call it Teddkhul, when the larger of the 
two numbers is divided exactly by the smaller ; or we may define it thus, 
when the larger exceeds the smaller by one number or more equal to it, or 
equal to the larger ; or it is, when the smaller is an aliquot part of the lar- 
ger, as three of nine. The tawdfnk, or agreement, of two numbers is, where 
the smaller does not exactly measure the larger, but a third number 
measures them both, as eight and twenty, each of which is measured by 
four, and they agree in* a fourth ; since the number measuring them is the 
detj^ominator of a fraction common to both. The tahdyua of two numbers 
18, when no third number whatever measures the two discordant numbers, 
as nine and ten. Now the way of knowing the agreement or disagreement 
between two. different q.uantities is,, that the greater be diminished by the- 
smaller quantity on both sides, once or ofbener, until they agree in one 
point and if * they agree in unit only, there is no numerical agreement 
between them ; but,. if they agree in any number, then they are (said to he) 
mutatydjft/c in a fraction, of which that number is the denominator if two, 
in half if three, in a third ; if four, in a quarter ; and so on, as far as ten ; 
and above ten,, they agree in a fraction ; I mean, if the number bd eleven, 
the* fraction of eleven, and, if it be fifteen,, by the fraction of fifteen. Pay 
attention to. this rule. 


ON ARRANGEMENT: 

In arranging cases there is need of seven principles ; three, between^ 
the shares and the persons, and four between persons and persons. Of the 
thiee principles the first is, that, if the portions of all the classes be 
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divided among them without fraction, there is no need of multiplication? 
as if a man leave, both parents and two daughters. The second is, that, 
if the portions of one class be fractional, yet there be an agreement between 
their portions and their persons, then the measure of the number of per- 
sons, whose shares are broken, must be multiplied by the root of the case, 
and its increase,^ if it be an increased case, as, if a man leave both parents 
and ten daughters, or a woman leave a husband, both parents, and six 
daughters. The third principle is, that, if their portions leave a fraction, 
and there be no agreement between those portions and the persons, then 
the whole number of the persons, whose shares are broken, must be multi* 
plied into the root of the case, as if a woman leave her husband and five 
sisters by the* same father and mother. Of the four other principles the 
first is, that, when there is a fractional division between two classes or 
more, but an equality between the numbers of the persons, then the rule is, 
that one of the numbers be multiplied into the root of the case ; as if there 
be six daughters, and three grandmothers, and three paternal uncles. The 
second is, when some of the numbers eqiially measure the others ; then the 
rule is, that the greater number be multiplied into the root of the case, as, 
if a man leave four wives and three grandmothers and twelve paternal 
uncles. The third is, when some of the numbers are mutawdjih, or com- 
posit, with others ; then the rule is, that the measure of the first of the 
numbers be multiplied into the whole of the second, and the product into 
the measure of the third, if the product of the third be mutaivdjilc, or, 
if not, into the whole of the third, and then into the fourth, and so on, 
in the same manner; after which the product must be multiplied into the 
root of the case : as, if a man leave four wives, eighteen daughters, fifteen 
female anscestors, and six paternal uncles. The fourth principle is, when 
the numbers are mu^a6(i2/cfc7i, or not’agreeing one with another; and then 
the rule is, that the first of the numbers be multiplied into the whole of 
the second, and the product multiplied by the whole of the third, and that 
product into the whole of the fourth, and the last product into the root of 
the case ; as, if a man leave two wives, six female ancestors, ten daughters, 
and seven paternal uncles. 


SECTION. 

When tfcou desirest to know the share of each class by arrangement, 
multiply what each class has from the root of the case by what thou hast 
already multiplied into the root of the case, and the product is the share of 
that class, and, if thou desirest to know the share of each individual in 
that class by arrangement, divide what each class has from the principle 
of the case by the number of the persons in it, then multiply \he quotient 
into the multiplicand, and the product tvill he the share of each individual 
in that class. Another method is, to divide the multiplied number by 
whichever class thou thickest proper, then to multiply the quotient into 
the share of that set, by which thou hast divided the multiplied number, 
and the product ivill be the share of each individual in that set. Another 
method is by the way of proportion, which is the clearest ; and it is, 
that ia proportion be ascertained for the share of each class from the root 
of the case to the number of persons one by one, and that, according to 
such proportion from the multiplied number, a share be given to each 
individual of that class. 
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ON THE DIVISION OF THE PROPERTY LEFT AMONG HEIBS AND AMONG 
, CREDITORS. 

If there be a disagreement between the property left and the nunriber 
arising from the arrangement, then multiply the portion of each heir, 
according to that arrangement, into the aggregate of the property, and 
divide the product by the number of the arrangement ; but, when there is 
an agreement between the arrangement and the property left, then multi- 
ply the portion of each heir, according to the arrangement, into the measure 
of the property, and divide the product by the measure of the number 
arising from the arrangement: the quotient is the portion of that heir in 
both methods. This rule is in order to know the portion of each individual 
among the heirs ; but, in order to know the portion of each class of them, 
multiply what each class has, according to the root of the case, into the 
measure of the property left, then dividathe product by the measure of the 
case, if there be an agreement between the property left and the case ; 
but, if there be a disagreement between them, then multiply into the whole 
of the T)roperty left, and divide the product by the whole number arising 
from the verification of the case ; and the quotient will be the portion of 
that class in both methods. Now, as to the payment of debts, the debts of 
all the Cl editors stand in the place of the arranging number. 


ON SUBTRACTION. 

When any one agrees to take a part of the property left, subtract his 
ixom the number arising by the proof and divide the remainder of 
the property by the portions of those who remain ; as, If a woman leave 
her husband, her mother, and a paternal uncle: Now suppose that the hus- 
band agrees to take what was in his power of his bridal gift to the wife ; 
this is deducted from among the heirs : then what remains is divided be- 
tween the mother and the uncle in thirds, according to their legal shares ; 
and thus there will be two parts for fhe mother, and one for the uncle. 


ON THE RETURN. 

TJffe return is the converse of the increase ; and it takes place in what 
remains above the shares of those entitled to them, when there is no 
legal claimant of it: this surplus is returned to the sharer^according to 
their rights, except the husband or the wife ; and this is the opinion 
of all the Prophets companions, as AU and his followers, may God be gra- 
cious to them ! And our masters (to whom God be merciful 1) have assented 
to it : Zaed, ):he son of Thabit (Sabit) says, that the surplus doth not 
revert, but goes to the public treasury ; and to this opinion have assented 
Urwah and Alzuhrl and Malic and Alshahi, may God be merciful to them ! 

Now the cases on this head are in four divisions : the first of them is, 
when there is in the case but one sort of kiiftmen, to whom a ruturn must 
be made, and none of those who are not entitled to a return : then settle 
the case according to the number of persons; as, when the deceased has 
left two daughters, or two sisters, or two female ancestors ;*settle it, there- 
fore, by two. The second is, when there are joined in the case two or^^three 
sorts of those, to whom a return must be made, without any of those, to 
whom there is no return : then settle the case according to their 
shares; I mean by two, if there be two sixths in the case; or by three, 
when there are a third and a sixth in it ; or by four, when there 
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are a moiety and ‘a sixth in it ; or by five, when there are in it two-thirds 
and a sixth, or half sitid two-sixths, or half and a third. The third is^ 
when in the first case, there is any one to whom no return can be made : 
then give the share of him or her, to whom there is no return, according to 
the lowest denoTninatoVy and if the residue exactly quadrate with the num- 
ber of persons, who are entitled to a return, it is well ; as if there he a 
husband and three daughters; but, if they do not agree, then multiply the 
measure of the number of the persons, if there be an agreement between 
the number of persons and the residue, into the denominator of the sh-^res 
of those, to whom no return is to be made : as if there he a husband, and 
six daughters ; ^if not, multiply the whole number of the persons into the 
denominator of the share of those, to whom there is no return ; and the 
product will set the case right. The fourth is, when, in the second case, 
there are any to whom no return is made : then divide what remains from 
the denominator of the share of him or them, who have no return, by the 
case of those, to whom a return must be made, and, if the remainder 
quadrate, it is luell ; and this is in one form ; that is, when a fourth goes 
to the wivCvS, and the residue is distributed in thirds among those entitled 
to a return ; as if tliey^e he a wife, and a grand- mother, and two sisters by 
the mother^s side : but, if it do not quadrate, then multiply the whole case 
of those, who are entitled to a return, into the denominator of the share 
of him or her, who is not entitled to it, and the product will be the deno- 
minator of the shares of the both classes; as if there he four wives, and nine 
daughters, and six female ancestors : then multiply the shares of those, to 
whom no return, must be made, into the case of those, who are entitled to a 
return, and the shares of those, to vvhonc^a return is to be made, into what 
remains of the denominator of the share of those, who are not entitled to a 
return. If there be a fraction in some, adjust the case by the before- 
mentioned.iprinciples. 


ON THE DIVISION OF THE PATERNAL GRANDFATHER. 

Abubeer the Just, (on whom be the grace of God !) and those who 
followed him, among the companions of the Prophety say, '‘the brethren ot 
the whole blood and the brethren by the father’s side inherit not with the 
grandfather This is also the decision of Abu Hanifd, (on whom be God’s 
mercy !) and judgments are given conformably to it. Zaed the son of Tha- 
bit, indeed, asserts, that they do inherit with the grandfather; and of this 
opinion are both Ahu Yusuf and Muhammedy as well as ATdKc and Alshofii. 
According to Zaed, the son of Thabit (on whom be God's mercy !) the grand- 
father, with brothers or sisteis of the whole blood and by the ^father’s side, 
takes the best in two cases, from the mukdsamahy or divisiony and from a 
third of the whole estate. The meaning ot mukasamah is, that the grand- 
father is placed in the division as one of the brethren, and the brethren of 
the half blood enter into the division with those of the whole blood, to the 
prejudice of the grandfather ; but, when the grandfather has received his allot- 
ment, then the half blood are removed from the rest, as if disinherited, and 
receive nothing j^'and the residue goes to the brethren of the whole blood ; 
except when, among those of the whole blood, there is a single sister, who 
receives her legal share, I mean the whole after the grandt^atber’s allotment ; 
then, if anything remains, it goes to the half blood ; if not, they have nothing : 
and this is the case, when a man leaves a grandfather, a sister by the same 
father and mother, and two sisters by the same father only ; hi this case 
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there remains to those sisters a tenth of the estate, and thie correct denomi- 
• tiator is twenty ; but, if there be, in the preceding case,^ one sister by the 
same father only, nothing remains for her ; and if one, entitled to a legal 
share, be mixed with them, then, after he has received his share, the grand- 
father has the best in the three arrangements ; either the division, when a 
woman leaves her husband, a grandfather, and a brother ; or a third of the 
residue is given, when a man leaves a ‘grandfather, a grandmother, and two 
brothers, and a sister by the same father and mother. Or a sixth of the 
whole estate is given, when a man leaves a grandfather and a grandmother, 
a daughter, and two brothers ; and, when a third of the residue is better 
from the grandfather, and the residue has not a complete third, multiply the 
denominator of the third into the root of the case. If a woman leave a 
grandfather, her husband, a daughter, her mother, and a sister by the same 
father and mother, or by the same father only, then a sixth is best for the 
grandfather, and the root of the case is raised to thirteen, and the sister has 
nothing. Know, that Zaed, the son of Thabit (on whom be God’s grace !) has 
not placed the sister by the same father and mother, or by the same father, 
as entitled to a share with the grandfather, except in the case, named ac- 
dariyyah, and that is, the husband, the mother, a grandfather, and a sister 
by the same father and mother, or by the same father only ; in ivhich case 
the husband ought to have a moiety ; the mother, a third ; the grandfather, 
a sixth ; and the sister, a moiety ; then the grandfather annexes his share to 
that of the sister, and, a division is made between them hy the rule “ a male 
has the portion of two females and this is, because the division is best 
for the grandfather. The root is regularly six, but is increased to nine ; 
and a correct distribution is made by twenty-seven. Tbe case is called ac- 
dariyyah, because it occurred on the death of a woman belonging to the 
tribe of Acdar. If, instead of the sister, there be a brother or two sisters, 
there is no increase, nor is that case an acdariyyah. 


ON SUCCESSION TO VESTED INTERESTS. 

If some of the shares become vested inheritances before the distribu- 
tion, as if a woman leave her husband, a daughter, and her mother, and the 
husband die, before the estate cau be distributed, leaving a wife and both 
his parents, if then the daughter die leaving two sons, a daughter, and a 
maternal grandmothei**, and then the grandmother die leaving her husband 
and two brothers, the principle in this ev^iit is, that the case«f the first de- 
ceased be arranged, and that the allotment of each heir be considered as 
delivered according to that arrangement ; that, next, the case of the second 
deceased be awanged, and that a comparison be made between what was in 
his hands, of vested in interest, from the first arrangement, and between 
the second arrangement, in three situations; and if, on account of equality, 
what is in his hands from the first arrangement quadrate with the second 
arrangement, then there is no need of multiplication ; but, if it be not right, 
then see whether there be an agreement between the two, and multiply the 
measure of the second arrangement into the whole of the first arrangement ; 
and, if there be a disagreement between them, then multiply the whole of 
the second arrangement into the whole of the first arrangement, and the 
product will be the denominator of both cases. The allotments of the heirs 
of the first deceased must be multiplied into the former multiplicand, I 
mean into the second arrangement or into its measure; and the allotments 
of the heirs of the second deceased must be multiplied into the whole of 
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what luas in his .hands, or into its measure ; and, if a third or a fourth die, 
put the second product in the place of the first arrangement, and the third 
case in the place oT the second, in working ; and thus in the case ofsk fourth^ 
and a fifth, and so on to infinity. 


ON DISTANT KINDRED. 

A distant kinsman is every relation, who is neither a sharer nor a re- 
siduary. The generality of the Profhefs companions repeat a tradition 
concerning the inheritance of distant kinsmen ; and, according to this, our 
masters and tijeir followers (may God be merciful to them !) have decided 
but Zaed, the son of Thabit, (on whom be God'^ grace !) says : there is no 
inheritance for the distant kindred, but the property undisposed of is^ 
placed in the public treasury ; and with him agree Mdlic and Alshafii, oa 
whom be God’s mercy ! Now these distant kindred are of four classes : the 
first class is descended from the deceased ; and they are the daughters’ chil- 
dren, and the children of the sons’ daughters. The second sort are they 
from whom the deceased descend ; and they are the excluded grandfathers 
and the exclud ‘d grandmothers. The third sort are descended from the 
parents of the deceased ; and they are the sisters’ children, and the brothers’ 
daughters, and the sons of brothers by the same mother only. The fourth 
sort are descended from the two grandfathers and two grandmothers of the 
deceased ; and they are, paternal aunts, and uncles by the same mother 
imly, and maternal uncles and aunts. These, and all who are related fo the 
deceased through them, are among the distant kindred. Abii Sulaima»i re- 
ports from Mu hammed, the sou of Alhasan, ^vho reported from Abii Hanifah 
(on whom be God’s meicy !) that the second sort are the nearest of the four^ 
sorts, how high soever they ascend ; then the first, how low soever they des- 
cend ; then the third, how low soever ; and lastly, the fourth, how distant 
soever their degree : but Abii Yusuf and Alhasan, the son of Ziyad, report 
from Abii Hanifah, (on whom be the mercy of God !) that the nearest of the 
four sorts is the first, then the second, then the third, then the fourth, like 
the order of the residuaries ; and this is taken as a rule for decision. Ac- 
cording to both AWi Yusuf and Muhammed, the third sort has a preference 
over the maternal grandfather. 


ON THE FIRST .CLASS. 

The best entitled of them to the succession is the nearest of them io^ 
degree to the deceased ; as the daughter’s daughter, who is preferred to the^ 
daughter of the son’s daughter ; and, if the claimants are equal in degree, 
then the child of an heir is preferred to the child of a distant relation ; as 
the daughter of a son^s daughter is preferred to the son of a daughter’a . 
daughter ; but, if their degrees be equal, and there be not among them the 
child of an heir, or, if all of them be the children of heirs, then, according 
to Abii Yusif (may G-od be merciful to him 1 ) and Alhasan, son of Ziyad, the 
persons of the branches are considered, and the property is distributed 
among them equally, whether the condition of the roots, as male or female,, 
agree or disagree ; but Muhammed (on whom be God’s mercy 1) considers 
the per^ns of the branches, if the sex of the roots agree, in which respect 
he concurs with the other two ; and he considers the persons of the roots,, 
if their sexes be different, and, he gives to the branches the inheritance of 
the roots, in opposition to the two lawyers, F')r instance^ when a nhaw 
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If-avcs a dan^^htor’s son, ancj a dauorhter’s daughter, then, accordfng to Ab6 
Yusuf and Alhasan, the property is distributed between tlietn, by the rule 
the male has the oortion of two females”, their persons* being considered ; 
and, according to Muhammed, in the same manner ; because the sexes of the 
roots agree : and, if a man leave the daughter of a daughter's son, and the 
son of a daughter’s daughter, then, according to the tvfo first mentioned 
Ig^ivyers, the property is divided in thirds between the branches, by consi- 
deiing the persons, two-thirds of it being given to the male, and one-third 
to the female ; but, according to Muhammed, (on whom be God’s mercy !) 
the property is divided between the roots, I mean those in the second rank, 
in thirds, two-thirds going to the daughter of the daughter's son, namely, 
the allotment of her father, and one-third of it to the son of«the daughter's 
daughter, namely, the share of his mother. Thus, according to Muhammed, 
(to whom God be merciful !) when the children of the daughters are dif- 
ferent in sex^ the property is divided according to the first rank that differs 
among the roots ; then the males are arranged in one class, and the females 
in another class, after the division, and what goes to the males is collected 
and distributed according to the highest difference, that occurs among their 
children ; and, in the same manner, what goes to the females ; and thus the 
operation is continued to the end according to this scheme : 
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Thus Muhammed (to whom God be merciful 1) takes the sex from the 
root at the time of the distribution, and the number from’the branches ; as, 
a man leave two sons of a daughter s daughter's daughter, and a daughter 
of a daughter’s daughter's son, and two daughters of a daughter’s s6n’s 
daughter, in this form : ^ 


Daughter 

Sou 

Daughter 
Tow ‘Daughters 


THE DECEASED. 
Daughter 
Daughter 
Son 

Daughter 


Daughter 
Daughter 
Daughter 
Two Sons. 


In this case according to Abti Yusuf (on whom be God's mercy !) the pro- 
perty is divided among the branches in seven parts, by considering their 
persons ; but, according to Muhammed, (to whom God be merciful !) the 
property is distributed according to the highest difference of sex, I mean in 
the second rank, in sevenths, by the number of branches in^.the roots; and, 
according to him, four sevenths of it go to the daughters of the daughter’s 
son's daughter ; since that is the share of their grandfather, ara three 
sevenths of it, which are the allotment of the two daughters, are divided 
between their two children, I mean those in the third rank, in -moieties * 
one moiety to the daughter of the daughter's daughter's son, which is the 
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share of her father, and the other moiety to tlie two sons of the daughter 
daughter’s daughter, being the share of their mothi r : the correct divisor of 
the property is, in this case, twenty-eight. The opinion of Muhammed (on 
whom be God’s mercy !) is the more generally received of the two traditions 
from Ab6 Hanifah (to whom God be merciful !1 in all decisions concerning; 
the distant kindred ; and this was the first opinion of Abu Yusuf ; then he 
departed from it, and said that the roots were by no means to be con- 
sidered* 


A SECTION. 

Our learned lawyers (on whom be the mercy of God !) consider the 
different sides in succession ; except that Abu Ynsiir Grod be merciful 

to him !) considers the sides in the persons of the branches, and Muhammad, 
(on whom be God’s mercy !) considers the sides in the roots ; as, when 
a man leaves two daughters of a daughter’s daughter, who are also the 
two daughters of a daughter’s son, and the son of a daughter’s daughter, 
according to this scheme ; 

THE DECEASED. 

Daughter Daughter Daughter 

Daughter Son Daughter 

Son Two Daughters 

Tn this case, ibcording to Abu Yusuf, the property is divided among them 
in thirds, and then the deceased is considered ^s if he had left four daughters 
and a son ; two-thirds of it, therefore, go to the two daughters, and one- 
third to the son ; but, according to Muhammed (to whom God be mer- 
ciful !) the estate is divided among them in twenty- eight parts, to the two 
daughters twenty-two shares (sixteen in right of tludr father and six shares 
in right of their mother) and to the son six shares in right of his mother. 


ON THE SECOND CLASS. 

He among them, who is preferred in the succession, is the nearest of 
them to the deceased, on which side soever he stands ; and, in the case of 
equality in the degrees of proximity, then he, who is related to the de- 
ceased through an heir, is preferred by the opinion of Abu Suhail, surnamed 
Alferaidi, of Abu Fudail Alkhassaf, and of Ali, the son of Isai Albasri ; but, 
no preference is given to him according to Abu Sulaimau Aljurjani, and 
Abu Ali Albaihathi Albusti. If their degrees be equal, and there be none 
among them, who is related through an heir, or, if all of them be related 
through an heir, then, if the sex of those, through whom they are related, 
agree, and their relation be on the same side, the distribution is according 
to their persons ; but if the sex of those, to whom they are related, be differ- 
ent, the property is distributed according to the first rank that differs in 
sex, as in the first class ; and, if their relation differ, then two-thirds go to 
those on the father’s side, that being the share of the father, and one-third 
goes to those ou the mother’s side, that being the share of the mother ; then 
what has been allotted to each set is distributed among them, as if their 
relation were the same. 
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ON THE THIRD CLASS. 

The rule concerning them is the same with that concerning the first 
class ; I mean, that he is preferred in the succession, who is nearest to the 
deceased : and, if they be equal in relation, then the child of a residuary is 
preferred to the child of a more distant kinsman ; as, 2/ a man leave the 
daughter of a brother’s son, and the son of a sister’s daughter, both of 
them by the same father and mother, or by the same father, or one of 
them by the same father and mother, and the other by the same 
father only ; in this case the whole estate goes to the daughter of the 
brother’s son, because she is the child of a residuary ; and, if it be by the 
same mother only^ distribution is made between them by the rule, “ A 
male has the share of two females,” and^ by the opinion of Abu Yusuf (to 
whom God be merciful !) in thirds, according to the persons, but, by that of 
Miihammed, (may God be merciful to him !) in moieties according to the 
roots ; and if they be equal in proximity, and there be no child of a 
residuary among them, or if all of them be children of residuaries, or if some 
of them be children of residuaries, and some of them children of those 
entitled to shares, and their relation differ, then Abu Yusuf (to whom God 
be merciful ! ) considers the strongest in consanguinity ; but Muhammed (may 
God be merciful to him !) divides the property among the brothers and sisters 
in moieties, conSsidering as well number of the branches, as the sides in the 
roots ; and what has been allotted to each set is distributed among their 
branches, as iu the first class : thus, if a man leave the daughter of the 
daughter of a sister by the same father and mother, she is preferred to the son 
of the daughter of a brother by the same father only^ aapording to Abu 
Yusuf (to whom God be merciful !) by re h son of the strengta of relation ; 
but, according to Muhammed, (may God be merciful to him) the property is 
divided between them both in moieties by consideration of the roots. So, 
when a man leaves three daughters of different brothers, and three sons and 
three daughteis of different sisters, as in this figure ; 


THE DECEASED. 


Sister — Sister — Sister — Brother — Brother — Brother 


by the i 


Mother — Father — Father — ^Mother — Father — Father 
and Mother and Mother 


Son Son Son Daughter Daughter Daughtef 
^ * Daughter Daughter Daughter. * 


In this casey according to Abu Yusuf, the property is divided among 
the branches of the whole blood, then among the branches by the same 
father, then among the branches by the same mother, according to the rule 
the male has the allotment of two females,” in fourths, by considering the 
persons ; but, according to Muhammed (to whom God be merciful !) a third 
of the estate is divided equally among the branches by t^ie same mother, 
in thirds, by considering the equality of their roots in the division of the 
parents, and the remainder among the branches of the whole JMood in moie- 
ties, by considerinff in the roots the number of the branches ; one half to 
the daughter of the brother, the portion of the father, and the other be- 
tween children of the sister, the male having the allotment of two 
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females, by ‘considering the persons ; the estate correctly divided by 
nine. If a man leave three daughters of different brother’s sons, this 
manner : 

The Deceased. 

Daughter — Daughter — Daughter 

( N 

of a Son of a Brother by the same 

'' V 

Father and Mother — Father — Mother 

all the property goes to the daughter of the son of the brother by the same 
father and mother, by the unanimous opinion of the learned^ since she is 
the child of a residuary, and hath also the strength of consanguinity. 


ON THE FOURTH CLASS. 

The rule as to them is, that, when there is only one of them, he has a 
right to the whole property, since there is none to obstruct him ; and, when 
there are several, and the sides of their relation are the same, as paternal 
aunts and paternal uncles by the same mother with the father^ or maternal 
uncles and aunts, then the stronger of them in consanguinity is preferred, 
by the general assent; I mean, they, who are related by father and mother, 
are preferred to tlv)se, who are related by the father only^ and they, who 
are related by the father, are preferred to those who are related by the 
mother only, whether they be males or females; and, if there be males and 
females and their relation be equal, then the male has the allotment of two 
females; as, if there he a paternal unde and aunt both by one mother, or a 
maternal uncle and aunt, both by the same father and mother, or by the same 
father, or by the same mother only : and if the sides of their consanguinity 
be different, then no regard is shoivn to the strength of relation ; as, if there 
he a paternal aunt by the same father and mother, and a maternal aunt by 
the same mother, or a maternal aunt by the same father and mother, and a 
paternal aunt by the same mother only, then two-thirds go to the kindred 
of the father, for they are the father’s allotment, and one-third to the kindred 
of the mother, for that is the mother’s allotment; then what is allotted to 
each set is divided among them, as if the place of their consanguinity were 
the same. 


ON THEIR CHILDREN, AND THE RULES CONCERNING THEM. 

The rule as to them is like the rule concerning the first class ; I mean, 
that the best entitled of them to the succession is the nearest of them to 
the deceased on which ever side he is related ; and, if they* be equal in 
relation, and the place of their consanguinity be the same, then he, who has 
the strength of blood, is preferred, by the general assent ; and, if they be 
equal in degree and in blood, and the place of their consanguinity be*^ the 
same, then the child of a residuary is preferred to whoever is not such\2L% if 
a man leave the daughter of a paternal uncle, and the son of a paternal aunt, 
both of them hythe same father and mother, or by the same father, all the 
property goes to the daughter of the paternal uncle ; and, if one of them be 
by the same father and mother, and the other by the same father only, then 
all the estate goes to the claimant, who has the strength of consanguinity, 
according to the clearer tradition; and this by analogy to the maternal 
aunt by the same father, for though she be the child of a distant kinsman, 
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yet she is preferred^ by the strength of consanguinity, to the nfiaternal aunt 
- by the same mother only, though she be the child of heir ; since the 
weight which prevails by itself, that is, the strength of consanguity, is 
greater than the weight by another, which is the descent from an heir. 
Some of them fthe learned) say, that the whole estate goes to the daughter 
of the paternal uncle by the same father, since she is the daughter of a resi- 
duary ; and, if they be equal in degree, yec the place of their relation differ, 
they have no regard shown to the strength of consanguinity, nor to the des- 
cent from a residuary, according to the clearer tradition ; by analogy to the 
paternal aunt by the same father and mother, for though she have two 
bloods, and be the child of an heir on both sides, and her mother be entitled 
to a legal share, yet she is not preferred to the maternal aunt by the same 
father ; but two-thirds go to whoever is related by the father ; and there 
regard is shown to the strength of blood ; then to the descent from a resi- 
duary ; and one-third goes to whoever is related by the mother, and there 
too regard is shewn to strength of consanguinity : then, according to Abli 
Yusuf, (may God be merciful to him !) what belongs to each set is divided 
among the persons of their branches, with attention to the number of sides 
in the branches ; and, according to Muhammed, (may God be merciful to 
him !) the property is distributed by the first line, that differs, with attention 
to the number of the branches and of the sides in the roots, as in the first 
class ; then this rule is applied to the sides of the paternal uncles of his 
parents and their maternal uncles ; then to their children ; then to the side 
of the paternal uncles of the parents of his parents, and to their maternal 
uncles ; then to their children, as in the case of residuaries. 


ON HERMAPHRODITES. 

To the hermaphrodite, ivhose sex is quite doubtful, is allotted the 
smaller of two shares, I mean the worse of two conditions, according to 
Abli Haidfah, (may God be merciful to him !) and his friends ; and this is 
the doctrine of the generality of the Prophet* 8 companions, (may God be 
gracious to them 1) and conformable to it are decisions given ; as, when a 
man leaves a son, and a daughter, and an hermaphrodite, then the herma- 
phrodite has the share of a daughter, since that is ascertained : and accord- 
ing to A^mir Alshabi, ^ (and this is the opinion of Ibnu Abbds, may God 
be gracious • to them both !) the hermaphrodite has a moiety of the two 
shares in the controversy ; but the two great lawyers differ in putting in 
practice the doctrine of Alshabi ; for Abii Yusuf says, that the son has one 
frhare, and the daughter half a share, and the hermaphrodite three-fourths 
uf a share, since the hermaphrodite would be entitled to a share, if he were 
a male, and to half a share, if he were a female, and this is settled by his 
taking half fhe sum of the two portions ; or, we may say, he takes the 
moiety which is ascertained, together with half the moiety which is dis- 
puted, so that there come to him three-fourths of a share ; for he (Abd 
Yasuf) attention to the legal share and to the increase, and he verifies 
the case by nine : or, we may say, the son has two shares, and the daughter 
one share, and the hermaphrodite a moiety of the two allotments, and that 
is a share and half a share. But Muhammed (may God be merciful to him!) 
says, that the hermaphrodite would take two-fifths of the estate, iP he were 
a male, and a fourth of the estate, if he were a female, and that he takes a 
moiety of the two allotments, and that will give him one-fifth and an eighth 
by attention to both sexes ; and the case is rectified by forty ; since that 
18 the product of one of the numbers in the to cases, which is four 
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multiplied into the ^ other, which is five, and that product multiplied by two 
{which is the number of the) cases ; and then he, who takes anything 
by five, has it multl[3lied into four, and he, who takes anything by four, 
has it multiplied into five ; so that thirteen shares go to the hermaphrodite, 
and eighteen to the son, and nine to the daughter. 


ON PREGNANCY. 

The longest time of pregnancy is two years, according to Abu Hanifah 
(may God be merciful to him !) and his companions ; and according to Laith, 
the son of Sad AJfahmi, (may God be merciful to him !) three years ; and, ac- 
cording to Alshdfii, (may God be merciful to him !)four years : but accor- 
ding to Alzuhri, (may God be merciful to him !) seven years : and the short- 
est time for it is six months. There is reserved for the child in the womb, 
according to Abti Hanifah (may God be merciful to him !) the portion of 
four sons, or the portion of four daughters, whichever of the two is most ; 
and there is given to the rest ol' the heirs the smallest of the portions ; but, 
according to Muhammed (may God be merciful to him !) there is reserved 
the poition of three sous or of three daughters, whichever of the two is most : 
Laith, sou of Sad, (may God be gracious to him !) reports this opinion from 
him ; but, by another report, there is reserved the portion of tw'o sons ; and 
one of the two opinions is that of Abti Yusuf (may God be merciful to 
him !) as Hisl»ain report- it from him ; but Alkhassaf reports from Abu 
Yusuf (may God be merciful to him!) that there should be reserved 
the share of one son or of one dausfhter ; and, according to this, decisions 
are made ; and security must be taken, according to his opinion. And, if 
the pregnancy w’as by the deceased, and the widow produce a child at the 
full time of the longest perfod allotved for pregnancy, or wdthin it, and the 
woman hath not confesseil her having broken her legal term of abstinence^ 
that child shall inherit, and others may inherit from him ; but, if she pro- 
dm e a child after the longest time of gestation, he shall not inherit, nor 
shall others inherit from him : and if the pregnancy was from another man 
than the deceased, and she, the kinsvmman^ produce a child in six months 
or less, he shall inherit; hut, if she produce the child after the least period 
of gestation, he shall not inherit. 

Now the way of knowing the life of the chdd at the time of its 
birth, is, that there be fouud in him that, by which life is proved ; as a 
voice, or sneezing, or weeping, or smiling, or moving a limb; and, if the 
smallest part of the child come out, and he then die, he shall not inherit ; 
hut if the greater part of him come out, and then he die, he shall inherit : and, 
if he come out straight {or with his head Jltst) then his breast is considered ; 

I mean, if his whole breast come out, he shall inherit ; butHhe come out 
inverted {or with his feet first) then his navel is considered. 

The chief rule in arranging cases on pregnancy is, that the case be 
arranged by two suppositious, I mean by supposing, that the child in the 
womb is a male, and by supposing, that it is a female : then, compare the 
arrangement of both cases ; and, if fhe numbers agree, multiply the measure 
of one of the two into the whole of the other; and, if they disagree, then 
multiply the whole of one of the two into the whole of the other, and the 
product will be the arranger of the case : then multiply the allotment of 
him, who would have something from the case, which supposes a male, into 
that of the case, which supposes a female, or into its measure ; and then 
that of him, who takes on the supposition of a female, into the case of the 
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male, or into its measure, as we have directed concerning the hermaphro- 
dites ; then examine the two products of that multiplication, and whether 
of the two is the less, that shall be given to such an heir ; and the differ- 
’ence between them must be reserved from the allotment of that heir, and, 
when the child appears, if he be entitled to the whole of what has been 
reserved, it is well, but, if he be entitled to a part, let him take that part, 
and let the remainder be distributed among the other heirs, and let there be 
given to each of those heirs what was reserved from bis allotment : as, 
when a man has left a daughter and both his parents, and a wife pregnant, 
then the case is rectified by twenty-four on the supposition, that the child 
in the womb is a male, and by twenty-seven on the supposition, that it is 
a female : now between the two numbers of the arrangement there is au 
agreement in a third, and, when the measure of one of the two is multi- 
plied into the whole of the other, the product amounts to two hundred 
and sixteen, and by that number is the case verified; and, on the supposi- 
tion of its male sex, the wife takes twenty-seven shares, and each of the 
two parents, thirty-six; but, on the supposition of its female sex, the wife 
has twenty-four, and each of the parents, thirty-two ; and twenty-four are 
given to the wife, and three shares from her allotment are reserved : and 
from the allotment of each of the parents are reserved four shares ; and 
thirteen shares are given to the daughter ; since the part reserved in her 
right is the allotment of four sons, according to Abu Hanifah, (may God 
be merciful to himl) and when the sons are four, then her allotment is one 
share and four ninths of a share out of four-and-twenty multiplied into 
nine, and that makes thirteen shares, and this belongs to her, and the 
residue is reserved, which amounts to an hundred and fifteen shares. If 
the widow bring forth one daughter or more, then all the part reserved goes 
to the daughters ; and, if she bring forth one Son or more, then must bo 
given to the widow and both parents what was reserved from their shares ; 
and what remains must be divided among the children : and, if she bring 
forth a dead child, then must be given to the widow and both parents 
what was reserved from theirjshares, and to the daughter a complete moiety, 
that is, ninety-five shares more, and the remainder, which is nine shares, 
to the father, since he is the residuary. 


ON A LOST PERSON. 

A lost person is considered as living in regard to his ej^tate ; so that 
u 0 one can inherit from him ; and his estate is reserved, until his death can 
be ascertained ; or the terra for a presumption of it has passed over. Now 
the traditionary opinions differ concerning that term ; for, by the clearer 
tradition, “ when not one of his equals in age remains, judgment may be 
given of his death but Hasan, the son of Ziyad, reports from Abli Hanifah 
(may God be merciful to him !) that the term is an hundred and twenty yea»8 
from the day on which he was boro, and Mahammed says, an hundred 
and ten years; and Abfi Ynsu^ says, an hundred and five years : and some 
of them, the learned, say, ninety years ; and according to that opinion are 
decisions made. Some of the learned in the law say, that the estate of a 
lost person must be reserved for the final regulation of the Imdm, and the 
judgment suspended as to the right of another person, so that his share 
from the estate of his ancestors must be kept, as in the case of pregnancy ; 
and, when the term is elapsed, and judgment given of his death, then his 
estate goes to bis heirs, who are to be found, according to the judgment on 
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his decease ; and, .what was reserved on his account from the estate of his 
ancestor, is restored to the heir of his ancestor, from whose estate that share 
was reserved ; since the lost person is dead as to the estate of another. 

The principle in arranging cases concerning a lost person is, that the 
case be arranged on a supposition of his life, and then arranged on a suppo- 
sition of his death ; and the rest of the operation is what we have mentioned 
in the chapter of pregnancy. 


ON AN APOSTATE. 

When an Apostate fao7n the faith has died naturally, or been killed, or 
passed into a hostile country, and the Kadi has given judgment on his pas- 
sage thither, then what he had acquired at the time of his being a believer, 
goes to his heirs, ivho are believers ; and what he has gained since the time 
of the apostacy is placed in the public treasury, according to Abu Hanifah 
(may God be merciful to him !) but, according to the two lawyers, (Abii 
Yusuf and Muhammed,) both the acquisitions go to his believing heirs ; 
and, according to Alshafii, (may God be merciful to him !) both the 
acquisitions are placed in the public treasury ; and what he gained after his 
arrival in the hostile country, that is confiscated by the general consent : 
and all the property of a female apostate goes to her heirs, who are believers, 
without diversity of opinion among our masters, to whom God be merciful ! 
but an apostate shall not inherit from any one, neither from a believer nor 
from an apostate like himself, and so a female apostate shall not inherit 
from any one ; except when the people of a whole district become apostatea^ 
altogether, for then they inherit reciprocally. 


ON A CAPTIVE. 

The rule concerning a captive is like the rule of other believers iQ» 
regard to inheritance, as long as he has not departed from the faith ; but, 
if he has departed from the faith, then the rule concerning him is the rule 
concerning an apostate ; but, if his apostacy be not known, nor his life nor 
his death, then the rule concerning him is the rule concerning a lost 
person. 


ON PERSONS DROWNED, OR BURNED, OR OVERWHELMED IN RUINS;. 

When a company of persons die, and it is not known which of them* 
died first, they are considered, as if they had died at the same moment, and 
the estate of each of them goes to his heirs, who are living ; and some of the 
deceased shall not inherit from others : this is the approved opinion. But 
All, and Ibnti MasMd say, according to one of the traditions from them, 
that some of them shall inherit from others, except in what each- of thena. 
has inherited from the companion of his fate. 
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Of Inheritance According to the Imamiya or Shia Doctrine. 


Three sources of the right 
of inheritauce. 

Enumeration of them. 


3. 


1. According to the tenets of this Sect, the right 
of inheritance proceeds from three different sources. 

2 . First, it accrues by virtue of consanguinity. 
Secondly, by virtue of marriage. Thirdly, by virtue 
of Willa. 

There arc three degrees of heirs who succeed by virtue of consan- 
guinity, and so long as there is any of the first 
. degree, even though a female, none of the second 
“ degree can inherit ; and so long as there is any one 

of the second degree, none of the third can inherit. 

4. The first degree comprises the parents, and the children, and grand- 

children, how low in descent soever, the nearer of 
Enumcralior- of heirs of ^hom exclude the more distant. Both parents, or 
jc ra c c^rcc. them inherit together with a child, a grand- 

Their relative rights, child, or a great grandchild ; but grandchild does 
not inherit together with a child, nor a great-grandchild with a grandchild. 

5. This degree is divided into two classes ; the roots which are limited 

and the branches which are unlimited. The fromer 
Sub division of. parents who are not represented by their 

parents ; the latter are the children who are represented by their children. 
An individual of one class does not exclude an individual of the other, 
though his relation to the deceased be more proximate ; but the indivi- 
dual? of either class exclude each other in proportion to thek proximity. 

6. No claimant has a title to inherit with child- 
ren, but the parents, or the husband and wife. 

7. The children of sons take the portions of sons, 
and the children of daughters take the portions of 
daughters, however low in descent. 

The second degree comprises the grandfather, and grand moTbher,. 
• and other ancestors, and brothers, and sisters, and 

Of the second egree. their descendants, however low in descent, the 
nearer of whom exclude, the more distant The great-grandfather can- 
not inherit together with a grandfather or a grand- 
mother ; and the son of a brother cannot inherit 
with a brother or a sister, and the grandson of a brother cannot inherit 
with the son of a brother, or with the son of a sister. 


Of co-heirs with children. 

Of the sons’ and daugh- 
ters’ offspring. 

8 . 


Their relative rights. 
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9. This degree again is divided into two classes ; the grand-parents 

' ^ • • t other ancestors, and the b^’ethren and their 

u ivisiono. descendants. Both these classes are unlimited, and 

their representatives in the ascending and descending line may be extended 
ad infinitum. An individual of one class does not exclude an individual 
of the other, though the relation to the deceased be more proximate ; hut 
the individuals of either class exclude each other in proportion to their 
proximity. 

10. The third degree comprises the paternal and maternal uncles and 

nf iv. fv wii aunts and their descendants, the nearer of whom 

e nr egree. exclude the more distant. The sou. of a paternal 

uncle cannot inherit with a paternal uncle or a paternal aunt, nor the 

, son of a maternal uncle with a maternal uncle of a 

Their relative rights. ^ , 

m eternal aunt. 

11. This degree is unlimited in the ascending and descending line, 

Additional rules their representatives ma}’^ be extended ad in- 

finitum \ but so long as there is a single aunt or 

uncle of the whole blood, the descendants of such persons cannot inherit. 
Uncles and aunts all share together; except some be of the half and others 
of the whole blood. A paternal uncle by the same father only is excluded 
by a paternal . uncle by the same father and mother ; and the son of a 
paternal uncle by the whole blood excludes a paternal uncle of the half 
blood. 

12. In default of all the heirs above enumerated, the paternal anl 

_ f fu maternal uncles and aunts of the father and mother 

heirs ©rSie tMrd degree. succeed, and in their default their descendants, to 
the remotest generation, according to their degree 
of proximity to the deceased. In default of all those heirs, the paternal 
and maternal uncles and aunts of the grand-parents and great-grand-parents 
inherit according to their degree o^ proximity to the deceased. 

13. It is a general rule that the individuals of the whole blood exclude 
General rule relative to those of the half blood who are of the same rank ; 

the half and whole blood. but this rule does not apply to individuals of differ- 
ent ranks. For instance, a brother or sister of the 
excludes a . brother or sister of the half blood : a son of the 
brother of the whole blood, however, does not ex- 
elude a brother of the half blood, because they 
belong to different ranks : but he would exclude a son of the half brother 
w no is of the same rank ; so also an uncle of the whole blood does not 
exclude a brother of the half blood, though he does an uncle of the half 
blood. 

of the whole blood, excluding the half blood, is 
confined also to the same rank, among collaterals ; 
for instance, generally a nephew or niece whose 
blood, does not exclude his or her uncle or aunt of 
the half blood except in the case of there being a 
SOD of a paternal uncle of the whole blood, and a 
paternal uncle of the half blood by the sanae father only, the^atter of whom 
is excluded by the former. 

15. This principle of exclusion does not extend to uncles and aunts 
being of different sides of relation to the deceased ; 

a paternal uncle or aunt of the whole 
blood does not exclude a maternal uncle or aunt ot 


Exception, 
{thole blood 


14. The principle 
Additional rules, 
father was of the whole 
Exception. 
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half blood. 


Of iitorine and half sis 
tors. 


hide ill case of a double 
relation, 


And where they {fre the the half blood ; but a paternal uncle or aunt of 

. the whole blood excludes a paternal uncle or aunc* 

of the half blood, and so likewise a maternal uncle or aunt of the whole blood 
excludes a maternal uncle or aunt of the half blood. 

16. If a man leave a paternal uncle of the half blood, and a ma- 

. , , ternal aunt of the whole blood, the former will take 

the siderd^er.*^*^ were two-thirds in virtue of his claiming through the 

father, and the latter one-third in virtue of her claim- 
ing through the mother ; as the property would have been divided between 
the parents in that proportion, had they been the claimants instead of the 

uncle and aunt. 

* 

17. The general rule, that those related by the same father and 
Further exception rela- mother exclude those who are related by the same 

tive to the exclusion of the mother only, does not operate in the case of indivi- 
half blood. duals to whom a legal share has been assigned. 

18. If a man leave a whole sister and a sister by the same mother 

only, the former will take half the estate and the 
tci^^ half SIS- jat;ter one-sixth, the remainder reverting to the 

whole sister ; and if there be more than one sister 
by the same mother only, they will take one- third, and the remaining two- 
thiids will go to the whole sister. 

19. Where there are two heirs, one of whom stands in a double rela- 

tion .* for instance, if a man die leaving a maternal 
relation”' ^ double and a paternal uncle who is also his maternal 

uncle, the foiraer will take one-third, and the latter 
two- thirds, and he will be further entitled to take one-half of the thiid 
which devolved on the maternal uncle ; and thus he will succeed altogether 
to five-sixths, leaving the other but one-sixth. 

20. Secondly, those who succeed in virtue of marriage are the hus- 

band and wife, who can never be excluded in any 
Uf claimants by marriage, case ; and their shares are half for the hus- 

band, and a fourth for the wife, where there are no children, and a fourth 
for the husband, and an eighth for the wife, where there are children. 

21. Where a wife dies, leaving no other heir, her whole property de- 

volves on her husband ; and. where a husband dies 
Of the succession of hus- leaving no other heir but his wife, she is only 
an an wi e. entitled to one-foiirth of his property, and the re- 

maining three-fourths will escheat to the public treasury. 

22. If a sick man marry and die of that sickness without having con- 

summated the marriage, his wife shall not inherit 
Rule in case of marriage estate; nor shall he inherit if his wife die before 

no consiimma e . biin, under such circumstances. But if a sick 

woman marry, and her husband die before her she shall inherit of him j 
though the marriage was never consummated, and though she never recover- 
ed from that sickness. 

23. If a man on his deathbed divorce his wife, she shall inherit, 

piovided he die of that sickness within one year 
.divorce period of divorce ; but not if he lived for 

upwards of a year. 

24. In case of a reversible divorce, if the husband die within the 

period of his wife’s probation, or if she die wiihiu 
And of reversible divorce, that period, they have a mutual right to inherit 

each othei’s property. 


Of the succession of hus- 
band and wife. 


Rule in case of .divorce 
on deathbed. 


And of reversible divorce. 
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And of irregular marri* 2 d. Th0 wif© by SU usufructiltiry, or toinpo- 

*‘ge, rary marriage, has no title to inherit. 

26. Thirdly, those who succeed in virtue of Willa ; but they never can 

inherit so long as there is any claimant by consang- 
Of claimants by Willa. marriage. 

27. Willa is of two descriptions that which is derived from manu- 

mission, where the emancipator, by such act, derives 
Two descriptions of. ^ right of inheritance ; and that which depends on 

mutual compact, where two persons reciprocally engage, each to be heir of 
the other, 

28. Claimants under the latter tide are excluded 
The first preferred. claimant under the former. 

29. The general rules of exclusion, according to this sect, are similar 
to those contained in the orthodox doctrine ; ex- 
exclu- they make no distinction between male 

and female relations. Thus a daughter excludes a 
son’s son, and a maternal uncle excludes a paternal grand-uncle ; vvhereas 
according to the orthodox doctrine in such cases the daughter would get 
5 nly half, and the maternal uncle would be wholly excluded by the paternal 
uncle of the father. 

Difference ot alleffianeo 30. D.fference of allegiance is no bar to inherit- 
\oes not oxclnde, nor ho- ance, and homicide, whether justifiable or accidental, 
nicide unless svilful. (joes not operate to exclude from the inheritance. 

The homicide, to disquality, must have been of malice prepense. 

31. ^he legal number of shares into which it is necessary to make 

the property, cannot be increased if found insufli- 

Tho doctrine of the in- to satisfy all the heirs without a fraction. In 

:reasc not aamittcd. , '' ht ^ 

such case a proportionate deduction will be made 
from the portion of such heir as may, under ceitain circumstances, be 
deprived of a legal share, or from any heir whose share admits of diminu- 
tion. For instance, in the case of a husband, a 
Example. daughter and parents. Here the property must be 

divided into twelve, of which the husband is entitled to three, or a fourth ; 
the parents to two-sixths, or four, and the daughter to half ; but there remain 
only five shares for her instead of six, or the moiety to which she is entitled. 
In this case, accoiding to the orthodox doctrine, the property would have 
been made into thirteen parts to give the daughter her six shares; but ac- 
cording to the tenets, the daughter must be content with the five 

shares that remain, because in certain cases her right as a legal sharer is 
-lable to extinction ; for instance, had there been a son, the daughter would 
not have been entitled to any specific share, and she would become a resi- 
duary ; whereas the husband or parents can never be deprived of a legal 
share, under any circuinstancevS. 

32. Where the assets exceed the number of heirs, the surplus reverts 

to the heirs. The husband is entitle'd to share in 
Of the return. return ; but not the wife. The mother also is 

not; entitled to share in the return, if there are brethren : and where there 
is any individual possessing a double relation, the surplus reverts exclu- 
sively to such individual. *’ 

33. On a distribution of the estate, the elder son, if he be worthy, 
Privilege of primogeni- is entitled to his father’s sword, his Koran, his 


ture. 


wearing apparel, and his ring. 
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Of sale. 

Definition of sale. V J'’ defiiiedto be mutual and voluntary 

exchange of property for property. 

How effected. ^ contract of sale nnay be effected by the 

express agreement of the parties, or by reciprocal 
delivery. 

3. Sale is of four kinds; consisting of commutation of goods for goods : 

„ , . , - of money for monev : of money for efoods : and of 

Four kinds of. • ‘.-ii -.i ^ i. 

goods tor money ; which last is the most ordinary 
species of this kind of contract. 

For denominations of. absolute, conditional, or im- 

perfect, or void. 

Of an absolute sale. . absolute sale is that which takes place 

immediately; there being no legal impediment. 

6. A conditional sale is that which is suspended on the consent of the 
Of a conditional sale. proprietor, or (where he is a minor) oii the consent 
of his guardian, in which there is no legal impedi- 
ment, and no condition requisite to its completion but such consent. 

Of an imperfect sale imperfect sale is that which takes effect on 

seizin ; the legal defect being cured by such seizin. 

8. A void sale is that which can never take effect; in which the 

Of a void sale. articles opposed to each othcir, or one of them, nob 

bearing any legal value, the contract is null. 

9. The consideration may consist of whatever articles, hearing a legal 

. value, the seller and purchaser may agree upon ; 

Of the consideration. , iji. i. r 

and the property may be sold for prime cost, or tor 

more, or for less than prime cost. 

10. It is requisite that there should be two parties to every contract 

Of the arties sale, except where the seller and purchaser em- 

^ same agent, or wiiere a father or a guardian 

makes a sale on behalf of a minor, or where a slave purchases his own free- 
dom by permission of his master. 

11. It is sufficient that the p.artieshave a sense of the obligation they 

contract, and a minor, vvith the consent of his guar- 
o may contrac . dian, or a lunatic in his lucid intervals, may be 

contracting parties. 

12. Id a commutation of goods for goods, or of monoy* Cor money, it 

PostponiDg payment U- >8 Stipulate for a future period of delivery ; 

legal. but in a commutation of money for goods or of 

Exception. goods for money, such stipulation is authorised. 

13. It is essential to the validity of every contract of sale, that the 

subject of it, and the consideration, should be* so 
Certainty requisite^ determinate as to admit of no future contention re- 

garding the meaning of the contracting parties. 

14. It is also essential that the subject of the contract should he in 

actual existence at the period of making the contract, 
tions^^*^ requisite condi- should be susceptible of delivery, either 

immediately or at some future definite period. 

149 


How effected. 


For denominations of. 


Of an absolute sale. 


Of a void sale. 


Of the consideration. 


Who may contract. 


Other requisite condi- 
tions. 
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15. In a commutation of money for money or of goods for goods, if 

® ^ the articles opposed to each other are of the nature 

quai y w en requisi e. similars, equality in point of quantity is an essen- 
tial condition. 

16. It is unlawful to stipulate for any extraneous condition, involving 

an advantage to either party, or for any uncertainty 
Illegal condihoBB. litigation; but if the 

Exception. extraneous condition be actually performed, or the 

uncertainty removed, the contract will stand good. 

^ 17. It is lawful to stipulate for an option of dis- 

solving the contract ; but the term stipulated should 

not exceed three days. 

18. When payment is deferred to a future period, it must be determi- 

« , nate and cannot be suspended on an event, the time 

of the occurrence of which is uncertain, though its 
occurrence be inevitable. For instance, it is not lawful to suspend payment 
until the wind shall blow, or until shall raio, nor is it lawful, even though 
the uncertainty be so inconsiderable as almost to amount to a fixed term ; 
for instance, it is not lawful to suspend payment until the sowing or reap- 
ing time. 

o , a ^ U 4 . 19‘ It is not lawful to sell property in exchange 

* ^ ^ * for a debt due from a third party, though it is for 

debt due from the seller. 

20. A resale of personal property cannot be made by the purchaser 
Resale of personaUpro* until the property sh-dl actually have come into 
his possession. 

21. A warranty as to freedom from defect and 
blemish, is implied in every contract of sale^ 


"Warranty implied. 


22. Where the property sold differs, either with respect to quantity 
Where the property dif- or quality, from what the seller has described it, the 
purchaser is at liberty to recede from the contract. 


fers from the description. 


23. By the sale of land, nothing thereon, which is of a transitory 

Sale of land ' nature, passes. Thus the fruit of a tree belongs to 

the seller, though the tree itself, being a fixture, ap- 
pertains to the purchaser of the land. 

24. Where an option of dissolving the contract has been stipulated by 
Responsibility in case of the purchaser, and the property sold is injured or 

option. destroyed in his possession, he is responsible for the 

price agreed cipon : but where the stipulation was on the part of the seller, 
the purchaser is responsible for the value only of the property. 

25. But the condition of option is annulled by the purchaser's exer- 

^ , cising any act of ownership, such as to take the 

Option how annulled. p^ftpfrty out of statu quo. 

26. Where the property has not been seen by the purchaser, nor a 
Option to purchasers of sample (where a sample suffices), lie is at liberty to 

unseen property. recede from the contract, provided be may not have 

exercised any act of ownership ; if upon seeing the 
jxcep ion. property it does not suit his expectation, even 

though no option may have been stipulated. 
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No option to sellers. 
Exception. 


27. But though the property have not been seen* 
by the seller, he is not at liberty to recede from the*^ 
contract (except in a sale of goods for goods), where 
no option was stipulated. 

28. A purchaser who may not have agreed to take the property with 
Option on discovering a all its faults, ia at liberty to return it to the seller 

defect. on the discovery of a defect, of which he was not 

aware at the time of the purchase, unless while in 
xcep ion. hands of the purchaser it received a further ble-^ 

mish : in which case he is only entitled to compensation. 

29. But jf the purchaser have sold such faulty article to a third per- 

son, he cannot exact compensation from the origi- 
Rule in case of re-sale. seller ; unless by having made an addition to the 

Exception. article prior to the sale, he was precluded from re- 

turning it to the original seller. 

30. In a case where articles are sold, and are found on examination to 
Cases in which restitu- he faulty, complete restitution of the price may be 

tion may be demanded. demanded from the seller, even though they have 
been destroyed in the act of trial, if the purchaser 

And compensation only. 

purchaser had made beneficial use of the faulty articles, he is only entitled 
to proportional compensation. 

31. If a person sell an article which he had purchased, and be com- 
The first purchaser is on' pelled to receive back such article and to refund the 

a footing with the second. purcha.se-inoney, he is entitled to the same remedy 

Proviso. against the original seller, if the defect be of an in- 


herent nature. 

32. If a purchaser, after becoming aware of a defect in the article 

purchased, make use of the article or attempt to re- 
Remedy against the sel- the defect, he shall have no remedy against 

lei how lost. seller (unless there may have been some special 

clause in the contract) ; such act on his part implying acquiescence. 

33. It is general rule, that if the articles sold are ol such a nature as 

not easily to admit of separation or division without 
General rules for the iniurv, and part of them, subsequently to the pur- 
right of restitution. chase, be discovered to be •defecti\^, or to be the 

property of a third person, it is not competent to the purchaser to keep a. 
part and to return a part, demanding a proportional restitution of the 
price for the part returned. In this case he must either keen the whole,. 

demanding compensation for the proportion that ia 
And those of compensa- defective, or he must return the whole, demanding’ 
complete restitution of the price. Ii; is otherwise 
where the several parts may be separated without injury. 

34 The practices of forestalling, regrating, and engrossing, and of 
selli. ig on Friday, after the hou^r of prayer, are all^ 
Illegal practices. prohibited, though they are valid.. 


CHAPTER IV. 

Of Shufaa, of Pre-emption. 

1. Slmfaa, or the right of pre-emption, is defined to be a power of 
possessing property which has been sold, by paying, 
a sum equal to that paid by the purchaser. 


Definition of pre-emption. 
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f With respect to what 
property it does and to 
what it does not take 
eflect. 


2. The right of pre-emption takes effect with regard , to property sold, 
respect to what parted with by some means’ equivalent to sale, 

' ' but not with regard to property' the possession of 

which has been transferred hy gift, or by will, or by 
inheritance ; unless the gift was made for a consider- 
ation, and the consideration was expressly stipulated ; but pre-emption 
cannot be claimed where the donor has received a consideration for his gift, 
such consideration not having been expressly stipulated. 

3. The right of pre-emption takes effect with regard to property, 
whether divisible or indivisible ; but it does not 
apply to moveable property, and it cannot take 

is complete, as far as the interest' of the seller 


Additional rules. 


effeet until after the sale 
is concerned. 


Not restricted to any 
particular clabs. 

Rights and privileges of. 


Who may 
emption. 


claim pre- 


4. The right of pre-emption may be claimed by 
all descriptions of persons. There is no distinction 
made on account of difference of religion. 

5. All rights and privileges which belong to an 
ordinary purchaser, belong equally to a purchaser 

under the right of pre-emption. 

6. The following persons may claim the right of 
pre-emption in the order enumerated : a partner in 
the property sold, a participator in its appendages, 

and a neighbour. 

7. It is necessary that the person claiming this right, should declare 

^ his intention of becoming the purchaser, imme- 
diately on hearing of the sale, and that he should, 
with the least practicable delay, make affirmation, 
by witness, of such his intention, either in the presence of the seller, or of 
tile purchaser, or on the premises. 

8. The above preliminary conditions being fulfilled, the claimant of 

Cli.im Wheu preferable. P»e-empti(>n is at liberty at any subsequent period 
to prefer his claim to a Court of Justice. 

9. The first purchaser has a right to retain the property until he has 

, r , received the purchase-money from the claimant by 

ehaser. pre-emption, ana so also the seller lu a case where 

% ^^livery may not have been made. 

10. Where an intermediate purchaser.has m^de any improvements to the 
Rules where the proper- property, the claimant by pre-emption must either 
has niidergoTie altera- pay for their value, or cause them to be removed ; 

IZ h ® may have been deteriorated 

by tbe act to the intermediate purchaser, he (the 
claimant) may insist on a proportional abatement of the price ; but where 
the deterioration has taken place without the instrumentality of the inter- 
mediate purchaser, the claimant by pre-emption must either pay the whole 
price, or resign his claim altogether. 

11. But a claimant by pre-emption having obtained possession of, and 
Rules where the proper- improvements to property, is not entitled to 

^'^R^psnsation for such improvements, if it should 
afterwards appear that the property belonged to a 
third person. He will, in this case, recover the 


ty has been improved by 
.the claimant by pre-emp- 
tion, and it appear to be- 
long to a third person. 


, from the seller or from the intermediate pur- 

chaser (if possession had been given), and he is at liberty to remove his im- 


provements. 
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12. Wfiiero there is a dispute between the claimant by pre-emption 

and the purchaser as to the price paid, and neither 
as to th^e pric^paid. ® party have evidence, the assertion, on oath, of the 

purchaser must be credited ; but where both parties 
have evidence, that of claimant by pre-emption should be received in 
preference. 

13. There are many legal devices by which the right of pre-emption 

Le?al devices by which be defeated. For instance, where a man fears 

a claim of pre-emption that his neighbour may advance such a claim, he 
may be evaded. property with the exception of that 

part immediately bordering on his neighbour’s ; and where he is appre- 
hensive of the claim being advanced by a pirtner, he may, in the first ins- 
tance, agree wdth the purchaser for some exorbitant nominal p)rice, and 
afterw^ards commut# that price for something of an inferior value ; when, 
if a claimant by pre-emption appear, he must pay the price first stipulated, 
without reference to the subsequent commutation. 


CHAPTER V. 
Of Gifts. 


Definition of 


Essential consideration of. 


Cannot bo made to take 
effect hi futuro. 


of property 


4. It 


IS 


Deli very 
quisite. 


and seizin re- 


1. A o-ift is defined to be conferrinr 
without a consideration. 

2. Acceptance and seizin, on the part of the 
donee, are as necessary as relinquishment on the 
part of the donor. 

3. A gift cannot be made to depend on a con- 
tingency, nor can it be referred to take effect at any 
future definite period. 

necessary that a gift should be accompanied by delivery of 
possession, and that seizin should take effect imme- 
diately, or, if at a subsequent period, by desire of 
the donor. 

5. A gift cannot be made of any thing to bo produced in futnro ; 
The thing given must ulthougb the means of its production may be in 

be actually existing at the the possession of the donee. The subject of the 

gift must be actually in existence at the time of 
the donation. 

6. The gift of property which is undivided, and mixed with other pro- 

perty, admitting at the same time of division or 
v..tble""i‘;euy separation, is nnll and void, unless it be defined pre- 

vious to delivery ; for delivery of the gift cannot in 
that case be made without including something which foriti^ no part of 
the gift. 

7. In the case of a gift made to two or more donees, the interest of 
Rules in case of two or cach donee must be defined either at the time of 

iiiuie donees. making the gift, or on delivery. 

8. A gift cannot be implied. It must be express and unequivocal, and 

A gift must express, and intention of the donor must be demonstrated by 

mush be entiiely relmqui- his entire relinquishment of the thing given, and 
shed by the donor. yoid where he continues to exer- 

cise any act of ownership over it. 

9. The cases of a house given to a husband by a wife, and of property 

Exceptious. given by a father to his minor child, form excep- 

tions to the above rule. 
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Resumption admissible. 


10. Formal delivery and seizin are not necessary ill the case of a ^ift 

_ . , , to a trustee, having the custody of the article given, 

seizin y proxy. ^ ^ minor. The seizin of 

the guardian in the latter case is sufficient. 

11. A gift on a deathbed is viewed in the light of a legacy, and can 

j xuu ^ not take effect for more than a third of the proper- 
gi on a ea e . ^ consequently no person can make a gift of any 

part of his property on his deathbed to one ef his heirs, it not being lawful 
for one heir to take a legacy without the consent of the rest. 

12. A donor is at liberty to resume his gift, ex- 
cept in the following instances : * 

13. A gift cannot be resumed where the donee is a relation ; nor 

^ ^ . where anything has been received in return ; nor 

except m cer am cases, received any accession ; nor where it 

has come into possession of a second donee, or into that of the heirs of 
the first. 

14. Besides the ordinary species of gift, the law enumerates two 

^ ,.,. 01 !.^.^ contracts under the head of gifts, which however 

wo pecu lar m so gi . nearly resemble exchange or sale. They are 

technically termed Iliba /ni mutual gift, or gift for a consideration, atid 
Hiba ba shart ul Iwaz, gift on stijmlation, or on promise of a consideration. 

15. Hiba bil Iwaz is said to resemble a sale in all its property ; the 
same* conditions attach to it, and the mutual seizin 
of the donees is not, in all cases, necessary. 

16. Hiba ba shart ul Tivaz, on the other hand, is said to resemble a 
TTi-hr, .X * 1 T sale in the first stage ohly ; that is, before the Con- 
sideration for which the gift is made has been re- 
ceived, and the seizin of the donor and donee is therefore a requisite con- 
dition. 


Of Hiha hil Iwaz, 


CHAPTER VI. 


Nuncupative and 
wills equally valid. 


real 


Of Wills. 

c 

1. There is no preference shown to a written over a nuncupative will, 
and they are entitled to equal weight, whether the 
property which is the subject of the will be real 
or personal. 

2. Legacies can^not be made to a larger amount 
than one-third of the testator’s estate without the 

3. A legacy cannot be left to one of the heirs 
without the consent of the rest. 


Of legacies, «. 

consent of the heirs. 

To an heir. 


4. There is this diflference between the property which is the subject 
D‘iBtinction between pro- inheritance and that which is the subject of le- 
perty acquired by inherit- gacy. The f»)rmer becomes the property of the heir 
aneeand by will. gy mere operation of law ; the other does not 

become the property of the legatee until his consent shall have been ob- 
tained either expressly or impliedly. • 

Legacies precede ^claims The payment of legacies to a legal amount 

of iuheritance. precedes the satisfaction of claims of inheritance. 



CJirAP. Vl.j 


WICLS. 


And debts 
cies. 


precede Jega- 6. All the d h 

„ *• !• i« .«t • "'d of .b, iSt.’.' ''«■”■ »»■' 

^ “• “I«< M •. I,. th« Urn, M “o leoooi. .l„ ij 

,4S' bo, b-oomi.*^^™ •; 'b. o..co«,. ,b, 

testator, cannot fake tho u *ath of tho 

become; being^r7hef£l'’iT 


: f^ke ther°"® o7 r 

fhe execution, and bee/'"’ ^ P'^rson b"? left to hi„, by auch 

can take the legacy left t^him P»'cviously 

"■ I' 0 0,00 b,,i;r ' ■“"' ""■ "'“‘b. 

7en though ,t mav h/ ' thHegaev" to , ^ so also if 

13. Whorealecra b-* made ,n all 

I:rV“ ‘ -bsequently a larger 

'•'■*•'« t'-r 


w bir;:: :t:" «• .«.or - p,.,- 

rh:~:„, g,. .jf, fe “■» 

the heirs; so also in the case of an heir'^ii?/l|f was left to a 
legatees. of them, 

15. Where there is no executor appointed, the father of tYe gPrt9,o 
Of executois father may act as executor, or in their default their 

executors. 


Of executois. 

16. A 

Should be 
dans. 


father may act as l , 

executors. 

Muharftmddan should not appoint a person a different per- 
Muhatnma- suasion to be his executor and such *appointment is 
liable to be annulled by the ruling power. 

Cannot sign. Executors having once accepted cannot sub- 

sequently decline the trust. 

18. Wh^re there are two executors, it is not competent to one of 
Rule where there are to act singly, except in cases of neccessity, an<l 

Ho where benefit to the estate must certainly accrue. 
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CHAPTER VII. 

Of Marriage, Dower, Divorce and Parentage. 

1. Marriage is defined to be a contract founded 
on the intention of legalizing generation. 

2. Proposal and consent are essential to a con- 
tract of marriage. 

The conditions are discretion, puberty, and freedom of the contract- 
ing parties. In the absence of the first condition 
the contract is void ah initio \ for a marriage can- 


Definition of marriage, 
Kesentials of. 

Conditions of. 


not be contracted by an infant without discretion, nor by a lunatic. In the 
absence of the two latter conditions the contract is voidable ; for the validi- 
ty of marriages contracted by discreet minors, or slaves, is suspensive on the 
consent of their guardians or masters. It is also necessary that there should 
be no legal incapacity on the part of the woman ; that each party should 
know the agreement of the other; that there should be witnesses to the 
contract, and that the proposal and acceptance should be made at the same 
time and place. 

4 . There are only four requisites to the competency of witnesses to a 
marriage* contract; namely, freedom, discretion, 
puberty, and profession of the Miisalman faith. 

to character and relation do not apply to witnesses 
ill a contract of marriage as they do in other con- 
tracts. 

A proposal may be made by means of agency, or by letter ; pro- 
vided there are witnesses to the receipt of the mes- 
sage or letter, and to the consent on the part of the 
person to whom it was addressed. 

7. The effect of a contract of marriage is to legalize the mutual enjoy- 
ment of the parties ; to place the wife under the 
Effect of the contract, dominion of the husband ; to confer on her the right 
of dower, maintenance, and habitation ; to create between the parties, 
prohibited decrees of relation and reciprocal right of inheritance ; to enforce 
OMiiality of beliiivionr towards all his wives on the wltb^ a no " ^ 

"""a AfirL 

a slave 


Ciimpi’tcncv of witness- 
es to. 

5. Objections as 

Special rules regarding 
them. 

6 . 

Proposal may be made 
by agency, or by letter. 


'eenian have four wives, 


[^quality 

obedience ou the no 
wives. 

<) A ''dIj two. 

A man may not marry ]ji ’ tli 

tlau^-hter-in-Jaw, nor his (^^ugbter-ln Is^ 

“ .or' LriSSf; 

U- Nor .. .1 ^ 

Additional prohibitions. women who stand in such I anj 

cula « 'f oSe’ffc 


II- Mnrriii 


intermarried. 

cannot be contracted with 


Of freemea and slaves. party ; but the nnion KT ^ of 

J, wim the consent of the 
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master of such slave, is admissible, provided he be not already married to 
a freewomail* 

' 12. Christians, Jews, and persons of other reli- 

pa?ties!^^ religion of e believing in one God, may be espoused by 

^ ' Muhammadans. 


13. Marriage will be presumed, in a case of proved continual co-habi- 

tation, without the testimony of witnesses ; but the 
^^Presumption o marri- presence of witnesses in nevertheless requisite at all 
‘ nuptials. 

14. A woman having attained the age of puberty, may contract herself 

^ , . . in marriage with whomsoever she pleases; and her 

apaci y o con^rac . guardian has no right to interfere if the match be 
equal. 


Right of guardians. 

16. A female not 

Where an infant con- 
tracts. 

Limitation. 


15. If the match be unequal, the guardians have 
a right to interfere with a view to set it aside, 
having attained the age of puberty cannot lawfully 
contract herself in marriage without the consent of 
her guardians, and the validity of the contract en- 
tirely depends upon such consent. 

17. But in both the preceding cases the guar- 
dians should interfere before the birth of issue. 


18. A contract of marriage entered into by a father or grandfather* 

on behalf of an infant, is valid and binding, and 
by^th”e ^ ^ infant has not the option of annulling it on 

attaining maturity ; but if entered into by any 
other guardian, the infant so contracted may dissolve the marriage on 
coming of age, provided that such delay does not take place as may be 
construed into acquiescence. 

19. Where there is no paternal guardian, the maternal kindred may 

_ . dispose of an infant in marriage ; and in default of 

guar laus or marriage, guardians, the Government may supply 

their place. 

20. * A necessary concomitant of a contract of marriage is dower, the 

Of dower. maximum of which is not fixed, but the minimum 

Minimum of. is ten dirms, and it becomes due on thp consumma- 

When due. tion of the marriage (though it is usual to stipulatie 

for delay as to the payment of a part) or on the death of either party or on 
divorce. 

21. Where no amount of dower has been specified, the woman is 

entitled to receive a sum equal to the average rate 
ere no amount xe . dower granted to the females .or her father’s 

family. * 

22. Wh^e it may not have been expressed whether the payment of 
Whether prompt or de- the dower is to be prompt or deferred, it must be 

ferred. held that the whole is due on demand. 

23. It is a rule that whatsoever is prohibited by reason of consan- 
Disqaalification of fos- gainity is prohibited by reason of fosterage ; bnt as 

ternge and consanguinity. far as marriage is concerned, there are one or two 
exceptions to this rule ; for instance, a man may 
Exceptions. marry his sister’s foster-mother, or lais foster-sister’s 

motlaer , or iiis foster -soil s sister , or \iis foster \iio\iier s sister . 
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OE 


deatlibud divorce. 


What amounts to 
voi’ce. 


di- 


24. A husbaucl may divcrrce his wife withoufc any misbehaviour on her 

, ^ part, or without assigning any cause but before 

o t e ru es o c ivoTco. the divorce beconoes irreversibly, according to the 
tnore approved doctrine, it must be repeated three times, and between each 
time the period of one month must have intervened, and in the interval 
he may take her back either in an express or implied manner. 

25. A husband cannot again co-habit with his wife who has been 

three times irreversibly divorced, until after she 
if^tiirion precedent to have been married to some other individual and 

separated fiom him either by the death or divorce ; 
but this is not necessary to a re-union, if she have been separated by only 
one or two divorces. 

2i). It a husband divorce his wife on his deathbed, she js nevertheless 
entitled to inherit, if he die before the expiration 
of the term (four months and ten days) of probation, 
which she is bound to undergo before contracting a second marriage. 

27. A vow of abstinence made by a husband, and 
maintained inviolate for a period of four mouths, 
amounts to an irreversible divorce. 

28. A wife is at liberty, with her husband’s con- 
sent, to purchase from him her freedom from the 
lionds of marringe. 

20. Another mode of separation is hy the husband's making oath, ac- 
companied by an imprecation as to his wife's fideli- 
ty, and if he in the same manner deny the parent- 
age ot the child of which she is then pregnant, it will be bastardized. 

30. Established impotency is also a ground for ad- 
,iiiipo ency. mittiog a claim to separation on the part of the wife. 

31. A child born six months after mai’riage is considered to all intents 
and purposes the offspring of the husband ; so also a 
child born within two years after the death of her 
husband or after divorce. 

32. The first born child of a man's female slave is considered his off- 
‘‘pring, provided he claim he parentage, but nob 
otlierwise ; but if after his having claimed . the pa- 
rentage of one, the sumo woman bear another child 

to him, the parenttigc of that other will he established without any claim on 
his part. - » 

33. If a man acknowledge another to he hi^^ son, and, there be nothing 
which ol)vion.<ly renders it impossible that such rela- 
tion sliould exist between them, the parentage will 
be establi.shed. 


■ « )f itiv()rcoJpiirclinye(b 


AiioDior nuxlo <»f divorce. 


Kules relative to parent 
ai?e. 


Kelativc to the children 
of a feucilo slave. 


*'{ acknowledgment 
j,ireut:igc. 


ui 


(CHAPTER VI ri. 


Or OlJAIiDIANs AND MINORITY. 


1. All persons, 
Term of minority. 

2. There i'j a 

Suh division of 


whether male or female, are considered minors until 
alter the expiration of the sixteenth year, unless 
symptoms of puberty appear at an earlier period, 
siib-di vision tlie state of minority, though not so 
minute as in the Civil Law, the term minor being 
used iiidLcriminately to signify all perciOns under 
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Of their privileged. 


Duration 

control. 


of mother’s 


the age of puberty : but the term Subl is applied to persons in a state of 
infancy, and*term Mnrahih to those who have nearly attained puberty. 

3. Minors have not different privileges at differ- 
ent stages of their minority, as in the English Law. 
Of guardians. 4. Guardians are either natural or testamentary, 

5. They are also near and remote. Of the former description are 

Of the same fathers and paternal grandfathers and their execu- 

tors and the executors of such executors. Of the 

latter description are the more distant paternal kindred, and their guardian- 
ship extends only to matters connected with the education and marriage of 
their wards. 

6. The former description of guardians answers to the term of curator 

^ * in the Civil Law, and of manager in the Bengal 

^ians. Oode ot Kegulations ; having power over the proper- 

ty of a minor for purposes beneficial to him ; and in 
their deafnlt this power does not vest in the remote guardians, but devolves 
on the ruling authority. 

7. Maternal relations are the lowest species of guardians, as their right 

, of guardianship for the purposes of education and 
nal relations. marriage takes eitecfconly where there may be no 

paternal kindred nor mother. 

8. Mothers have the right (and widows durante viduitate) to the 
custody of their sons until they att-ain the age of 
seven years, and of their daughters until they attain 
the age of puberty. 

9. The mother’.s right is forfeited by marrying a 
stranger, but reverts on her again becoming a widow. 

relations succeed to the right of guardianship, for 
the purposes of education and marriage, in propor- 
tion to the proximity of their claims to inherit; the 
estate of the minor. 

Necessary debts contracted by any guardian for the support or 
education of his ward must be discharged by him 
on his coming of age. 

12. A minor is not competent sui juris to contract marriage, to pass 
a divorce, to manumit a slave, to make a loan, or 
Disqualitications o£ a contract a debt, or to engage in any other transac- 
tiuu of a nature not manifestly for his benefit, without 
the consent of his guardian. 

13. But he may receive a gift, or do any other 
act, which is manifestly for his benefit. 

is not at liberty to sell the immoveable property of 
his ward, except under seven circumstances, viz, 1st, 
where he can obtain double its value; 2ndly, where 
the minor has no other property, and the sale of it 
is absplutely necessary to bis maintenance ; 3rdly, where the late incum- 
bent died in debt which cannot be liquidated but by the sale of such pro- 
perty ; 4thly where there are some general provisions in the will which can- 
not be carried into effect without such sale; othly, where the produce of the 

property is not sufficient to defray the expenses of 
keeping it ; 6thly, where the property may be iu 


Special rules. 

10. The paternal 

Pviffht of the paternal 
relations. 


11 . 

Of necessary debts. 


Competency of. 

14j. a guardian 

Of his immoveable pro- 
perty. 


Exceptions. 
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of being destroyed ; Tthly, where it has been usurped, aud the guar- 
dian has reason to fear that there is no chance of fair restitution. 

15. Every contract entered into by a near guardian qh behalf and for 

• the benefit of the minor, and every contract entered 

Of his personal property, ^ minor with the advice and consent of his 

_ near guardian, as far as regards his personal proper- 

ixcep ion. valid and binding upon him ; provided there be 

no circumvention or fraud on the face of it. 

16. Minors are civilly responsible for any intentional damage or in- 

p ...... _ iury done by them to the propertv or interests of 

psponsi 1 1 y 0 . others, though they are not liable in criminal mat- 

ters to retaliation nr to the ultimum supplicium, but they are liable to 
discretionary chastisement and correction. 


Rules relfttivc to. 


CHAPTER X. 

Of Endowments. 

1. An endowment signifies the appropriation of property to the service 

of God ; when the right of the appropriator becomes 
endow- (Jivested, and the p/ofits of the property so appro- 
priated are devoted to the benefit of mankind. 

2. An endowment is not a fit subject of sale, gift, or inheritance ; and 

if the appropriation is made in extremis, it takes 
iuesieift ivc o. effect only to the extent of a third of the property 

of the appropriator. Undefined property is a fit subject of endowment. 

3. Endowed property may be sold by judicial authority, when the sale 

„ , , , „ 1 , maybe absolutely necessary to defray the expense 

of repairing its edifices or other indispensible pur- 
poses, and where the object cannot be attained by farming or other tempora- 
ry exnedK'nt, 

4. In case of the grant of an endowment of an individaiil with rever- 

sion to the poor, it is not necessary that the grantees 
noUn^'xistencc. ^ “ specified shall be in existence at the time. For in- 

srance, if the grant be made in the name of the 
children of A with reversion to the poor, and A should prove to have no 
children, the grant would nevertheless be valid, and the profits of the 
endowment will be distributed among the poor. 

5. The ruling power cannot remove the superintendent of an endow- 
Sup-riuteiKlcnt of— not ment appointed by the appropriator, unless on proof 

romoveablo qwtmAiu se of misconduct ; uor can the appropriator himself re- 
henc gvmn'tt. move such person, unless the liberty of doing so may 

have been specially reserved to him at the time of his making the appro- 
priation. 

6. Where the appropriator of an endowment may not have made any 

. express provision as to who shall succeed to the 

eauccespion o. office of supenntendeut on the death of the person 

nominate d by himself, and he may not have left an executor, such superin- 
tends nt may, on his deathbed, appoint his own successor, subject to the con- 
firmation of the ruling power. 

7. Tlio specific property endowed cannot he exchanged for other pro- 
Ruls's relative to the P^^iy, unless a stipulation to this effect may have 

management of, be^n made by the app ropriator, or unless circum- 


Ornnt of- to 
notin existence. 
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stances should render it impracticable to retain povssession of the particular 
property, or unless manifest advantage be derivable from the exchange , nor 
should endowed lands be farmed out on terms inferior to their value, nor 
for a longer period than three years, except wdien circumstances render such 
measure absolutely necessary to the preservation of the endowment. 

8. The injunctions of the appropriator should be observed except in 
Cases in which the will the following cases : If he stipulate that the super- 

of the founder may be intendent shall not be removed by the ruling authori- 
contravened. person is nevertheless removable by them 

on proof of misconduct. If he stipulate that the appropriated lands shall 
not be left out to farm for a longer period than one year, and it be difficult 
to obtain a tenant for so short a period, or, by making a longer lease, it be 
better calculated to promote the interests of the establishment, the ruling 
authorities are at liberty to act without the consent of the superintendent. 
If he stipulate that the excess of the profits be distributed among persons 
who beg for it in the mosque, it may nevertheless be distributed in other 
places and among the necessitous, though not beggars. If he stipulate that 
daily rations of food be served out to the necessitous, the allowance may 
nevertheless be made in money. The ruling authorities have power to 
increase the salaries of the officers attached to the endowment, when they 
apnear deserving of it, and the endowed property may be exchanged, when 
it may seem advantageous, by order of such authorities ; even though the 
appropriator may have expressly stipulated against an exchange. 

9. Where an appropriator appoints two persons joint superintendents; 

it is not competent to either of them to act separ- 
dents^ superinten- ; but where ho himself retains a moiety of the 

superintendence, associating another individual, h© 
(the appropriator) is at liberty to act singly and of his own authority in his 
self-created capacity of joint superintendent. 

10. Where an appropriation has been made by the ruling power, from 

the funds of the public treasury, for public purposes, 
andp^raVcilwLnte'!*''' without any specific nomiuation, the superinten- 
dencG should bo entrusted to some person most de- 
serving point of learning ; but in private appropriations, with the cxceptioas 
above mentioned, the injunctions of the founder should bo fulfilled. 
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L. EXAMINATION PAPERS 


JURISPRUDENCE. 


What is tiro appropriate subject of Jurisprudence, and what is its ])rovinee ? 

Give the meaning of the expressions,;//*? ??/ irm, and jus in per hoik an ? 

Give the distinction between renl and perHonal servitudes, and give exain])]es 
of each ? 

State tlic chief distinctions hctweon the English and the Roman system of 
equity ? 

Previously to 9 Geo. IV c. 7J, which established Courts for the relief of 
Insolvent debtors in British India in the year 1829, how was r(‘Hel‘ granted to in.u>l- 
veiit debtors in the Presidency Towns ? 

In what cases is a Coroner called upon to act ; and what are his duties ? 

What matters and subjects are expressly saved from being affected by the 
provisions of the Indian Majority Act of 1875 ? 

B, is born in Calcutta at 11 a. m., on the 29fch February 1880 (](;ap year), 
and has a British Indian domicile, his property being under the cliargii of a guardian 
duly appointed by a C^ourt of Justice, when does B attain majority / 

What jurisdiction does the Court of Wards po.sses.s over disqualified pro- 
prietors ? 

Mention the most important Statutes by vhich, at dilTeveut times subse- 
quent to the Great Charter of Liberties obtained by King John, the ]e)]itieal liberf.} 
of England has been asserted ? 

What are tlie civil disabilities to whicli aliens living m the United Kingdom 
are subject ? 

A minor residing in Biirdwan lias properly in the districts of Ilugnli, 
Calcutta, and Purneali. In the Civil Courts ol whi(‘li the-e di.sl riels slmnld an 
application be made, under Act XL of 1858, for the appoiiituumt of a person to take 
charge of such minor’s property ? 

What is Positive law / How does it differ from ^1) Customary law, (2) In- 
ternational law ? In what sense is it, true to say that a Sovereign lias no right to con- 
fiscate the property of his subjects ? 

Explain exactly the meaning of “jus in rein.' A lias a nglit of way over 
B’s land, what is tlic nature of A’s right ^ 

Examine the distinction between Civil Injuries and Crimes. How far is the 
end in a civil proceeding simply redress ? 

Compare the Jus Prajtorium and English Equity. Is it true to say that 
Judges make law ? 

Analyse carefully the meaning of Possession, referring particularly to the follow- 
ing cases (1) guardian and infant, (2) landlord and tenant. 

What is a Sanction ? How Jo you distinguish it from an Obligation ? What 
are the different kinds of Sanction ^ 
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Mention the chief provisions of the Indian Councils Act 18G1 (24 and 25 
Viet. c. 67) as summarised by Mr. Cowell. ^ 

How far did the establishment of the High Courts represent an alteration in 
the adniiijistration of justice ? Give an outline of the nature and extent of the juris- 
diction of the Calcuttaf High Court. 

Distinguish (1) natural born subjects, (2) aliens, (o) denizens, (4) persons 
naturalized. 

What do you mean by the Ttoyal Prerogative ? What are the rights wliicli 
the Sovereign possesses as lacing the first in military command ? In what sense is it 
true to sjiy tliat the Sovereign is the “ fountain of justice” ? 

Of vhat persons is tlie Court of W'ards empowered to take charge ? Does 
it make any dilTcjrence with respect to the jurisdiction of the Court that an estate is 
held in joint ]u-oiu*ie(orship ? 

To whom may a certificate of administration under Act XL of 1858 be 
granted and wliat are the powers thereby conferred with respect to the management 
of the minofs estate P 

Give a short account of the Courts of Pequest in India prior to 1850, stat- 
ing their ]»owers. 

What were the provisions of the Sessions Court Act ; when was it passed, 
with what object, and by what Act was it repealed ? 

What remains of the ancient powers exorcised by the Privy Council? 

What does its extraordinary original jurisdiction enable the High Court to 

do? 

What are tlie several kinds of r/^hfs as opposed to lorongf^ enumerated by 
Blackstone and wliat (h) tliey include ? 

(jJivo examiilcs of obligations to which there is no corresponding rights. 

Who arc disqualified from acting as guardians to persons wlio are under 
the charge of the Court of Wards, and under what circumstances is the rule relaxed ^ 

What are tlie duties wliich the Sovereign owes to the people as expressed 
in the coronation onth / 

What arc the chief provisions of the Naturalization Acts of 1870 and 1872 ? 

What arc the Eugbsli Statutory exceptions to the maxim “Nullum tern- 
pus occurrit regi” ? 

What arc the conditions necessary to a marriage under Act III of 1872 ? 

]>y what tenure do the Judges in England now hold office and liow did they 
hold it formcrlv ? In what leign was the alteration made? How may a Judge law- 
fully be removed from olKice ? 

What is the common eharaci eristic of all laws ? Compare model law with 
poBih'u law. Giu" an instance bi which the two kinds of law may be said to 
conflict. 

Describe a vatur al soaetfi. Exjdain how a natural society *may become a 
socief}! political. Show that the bare definition of a society political docs not convey 
the full and comjdete idea of sovereignty. 

Distinguish between rights^ in rein and rights in personam. Under which of 
those heads would you place conjugal or marital rights ? And why ? 

Point out tlie relation, if any, between Jus gentium and International law. 
Is international Jaw' a branch of positive law ? Give your reasons. 

Give a brief sketch of the rise and gnmdh of Praetorian law (Jus Preetorium) 
Note the points of ditlcrence between K«>man and English Equitv. 

Explain the maxim — the King can do no wTong. 
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Enumei\atc the different branches of the royal authority or power. 

Who are ' meawt by disqualified proprietors ? By virtue of which of its pre- 
rogatives docs the Crown take over charge of their property through tJie Court 
of Wards ? , 

What are tlie powers and liabilities of the lioldor of a certificate under Act 
XL of 1858 ? When will the minor, on account of whose property a certificate has- 
been granted, be deemed to have attained his majority ? 

What is meant by civil marriage ? Relate some of its incidents. How, 
if at all, is the status of a party marrying in that form likely to be affected ? 

State some of the important provisions of the Regulating Act (lu Cco. HI, 
e. fid). What was the immediate consequence of its introduction ? 

Compare in* general terms the powers and functions of the Original Side of 
the Iligli Court with those of the higliest Court of original Jurisdiction in the 
Mofussil. 

Point out the leading distinctions between the Presidency town and the 
Mofussil. What is the liistorical origin of the distinction ? 

What do }'OU understand by legal obligation ? Distinguish between(']) absolute 
(2) rclatiAT (d) primary and (1 ) secondary obligations, 

Tf a man’s ])roperty l>e wilfully injured what i.^ the nature (1 ) of the 
ol)ligation on the part of the ])erson camming the injury to suffer })unishinent for mis- 
chief or trespass and (2) of the obligation to make compensation to the party 
Injured. 

What is meant by a juristical person ? lu what respects docs a corporation 
differ from a partnership ! 

Give examines (1) of absolute and (2) of conditional ownership. Distinguish 
between co ownership and the ownership of juristical persons. 

When and in vhat an ay Avas the use and en joyment of their oaaui hiAvs and 
usages tir^t secured to Jlindus of the Bengal Presidency? In Avhat enactments 
are the limits of such use and enjoyment and the mc.i^iires taken to secure the same 
in the three Presidencies to be found ? 

State generally the nature of the interest Avhich a Hindu Avidow possesses 
in her husband’s property. In Avliat respect is her ])ro])rietary right of inheritance 
limited ? 

State the lagislative Y)OAA'^evs of the Govorio)!’ General in Council. In res 
j»ect of bills, for Avbat purposes is it necessary for the legislative Councils of tho 
two Subonliiiate Presidencies to obtain tlic previous saHctitin ol tlie Governor 
General, 

In Avliom is the poAver to suspend or remove judicial olfieors subordinate to 
the High Court vested ? AVhat arc the poAvers of the High Cf)urt over such officers ? 

When is parol evidence of a testator’s intention admis'^iblc ? When does 
a misnomer or misdescrqdion of a legatee not prevent the legacy from taking 
effect ? 

Distinguish between a specific legacy and a demon stratiA'e legacy. To Avhat 
property is a residuary legatee eniiiled ? 

A testator bequeaths the residue of his estate to A, B and C to be equally 
divided betAvecn them. A dies l»efore the testator. What becomes of A’s one- 
third ? 

Explain (1) cibetion and (2j a<lemption. What is llie effect of a subse-quent 
gift by way of settlement or otlierwhc to a legatee ? 

What is meant by the Prerogalh'e of the Crown of England ? By Avhat is it 
limited. 
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What is ‘estate State briefly the object of the Statute De Donis 

CoiKlitioiialibns. 

How far does an Englisli “life estate” rc.scmble tlic estate of a Hindu widow ? 
In wliat respects do these estates differ from each other? 

Distin^^nish between a “vested” interest and a “ contingent” interest, between 
a “reversion” and a “ rcniaincler.” 

A grant is made to A for his life and one week after his death to B and his 
heirs. J>ocs I> get a gorxl remainder ? Give reasons for your answer. 

A grant is made to A, a bachelor, for hig life, and after tlie Hetcrmination of 
tliat estate, by forfeiture or otherwise, in his lifetime, to R and his heirs during the 
life of A, and after A's death to tlie eldest son of A and the heirs of the body of 
such son. How do you designate tlic interest of I> and the interest of the eldest son 
of A / 

What was the gtiiieral object and effect of the Statute of Uses ^ Exjilain 
how it gave rise to the distinction between legal and equitable estates in trust- 
property. 

Stale the Rule against perpetuity (with exceptions if any) under Act X of 
1805, under Act IV of 1882 and under the Hindu law of wills. 

llefine “mortgage by conditional sale,” “ English mortgage” and “ suit for 
foreclosure.” Wliat orders arc necessary in a decree for the plaintiff in a foreclosure 
suit ? 

W morlgaged 8 villages a, b and c to X, and after that, two of them a 
and h to Y and lastly the village a only to Z. What are the rights of Y against 
X and Z, as regards the village a ? 

Y had no notice of the mortgage to X, but Z took the mortgage of a 
with full notice of the ju’ior mortgages. How far should the securities be mar- 
shalled ? Could Z by paying off the mortgage to X gain priority over Y as regards 
the village a ? 

Explain — “specilic legacy, ’* “demonstrative legacy,” and “ademption oflegacies.” 

A, governed l)y the Indian Succession Act, died G nmnths after executing his 
will whereby ho heciucathed his estate to B for his life and after his decrease to a 
hospital. C the son of a lialf-sister of A was alive at the time of A’s death. State 
the rules of law, which apjfly to tliis ease, and the result of their application. 

What is the rule of priority, under Act HI of 1877, between a registered 
document and an oral agreement relating to the same })roperty, and what is the rule 
as between a registered and an unregistered document relating to the same land? 

Wliat are tlie essential conditions in tlie acquisition of a right of way over 
another's land ] Give an example (1) of a contentious, (2) of a clandestine, (3) of a 
permissive enjo} iiicnt or user. What explanation is given in the Act, of the word 
“interruption ? 

Explain “!Malikana,” i“i\IocuiTeedar” and “Istemrardar.'’ How were the rights 
of Mocurroedars and Isteuirardars dealt with under Regulation VIII of 1793 ? 
To what extent were proprietors of estates allowed by Reg. XIX of HTOS to resume 
Lakhiraj tenures witliiii their estates ? What steps should a Zemindar take to 
cause the sale of a Piitni Taluk under Reg. VI H of 1819 ? Wliat ore the rights of 
a Darpatnidar who has saved the Putni by depositing the amount due to the 
zemindar •? 

What arc the different kinds of Chur lands mentioned in Reg. XI of 1825 ^ 
Explain the main principles upon which proprietary claims to Chur lands are settled. 
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What is the nature of the right acquired by a purchaser of a fractional 
share of an eState sold for its own arrears under Act XI of 1859 ? What are the"" 
interests protected by the Act when an entire estate is sold for its own arrears ? 

Define “settled* rayot.” Is it necessary that any specific land ’should be 
held by him ? What presumptions does the law make as to the nature of his occu- 
pation ? 

Upon what grounds may a decree be passed for ejectment of an Occupancy Rayat 
under Act VIII of 1885 ? What is the rule of devolution of his right upon his 
death ? In what ways are occupancy rights “extinguished-^” 

Distinguish betw cen real property and personal property, and explain the 
nature and character of (1) an estate in fee-simple, (2) an estate in tail, (P>) an estate 
in reversion and (4) an estate in remainder. 

What are the common characteristics and distinguisliing features of joint- 
tenancy, coparcenary and tenancy-in-common ? How may joint-tenants be conA^erted 
into tenants in common ? 

JMcntion tlie principal incidents of an estate for life. 

Define (1) transfer of property, (2) mortgage by conditional sale, (3) lease 
of immoveable property and (4) actionable claims. What things cannot be trans- 
ferred by law ? 

How may a mortgage of tangible immoA^eable property be effected ? How 
is a lease forfeited ? 

What is the effect of non-registration of a document which is required by 
law to be registered To what risks does a person subject himself by taking an. 
unregistered document the registration of which is not compulsory by law ? 

What is a prescriptive right ^ How may such right be acquired ? What 
is the effect of twelve 3 ^ears’ adverse possession of land by a person as against the 
riglitfnl owner thereof 

Wliat do 3 "ou understand by the terms executor and administrator f What 
arc the powers of an executor under the Probate and Administration Act 

What are the restrictions imposed by the Hindu Wills Act on tlie power of 
testamentary disposition by a Hindu V Illustrate your meaning by examples. 

What an^ tbe rights of a purcliasor of an entire estate at a sale for arrears of 
rcvcriiie On what grounds may biich purchaser enhance the I'cnt payable by an 
occujiancY lyot ? 

What are lakhiraj grants / In Avliat cases are grants for holding lands 
cxom})ted from the payment of revenue made previoifs to J2th August 17b5, 
invalid ^ 

Describe tlie character of a Patiii Talook What are the steps a Zemin- 
dar must take for bringing such Talook to sale for arrears of rent ? Should the 
zamindar omit to follow tlie procedure laid down in Regulation VIII of 1819 for 
realizing the arrears of rent due to him, has lie aii}^ other remedy open to him, and 
if so, what ? * , 

What is the nature of the right acquired by a person in land gained by 
contiguous accretion to land owned and held by him f Has Government any and 
what right to such accreted land 

How does the distinction ‘real property’ and ‘ personal property’ in English 
Law differ from ‘ immoveable pro]>erty’ and ‘ moveable property’ in Indian Law ? • 

What is an^‘ estate in fee-simple’ and how may it be created ? 

State the principal provisions of the Statute of Uses and the causes which 
led to its enactment. 

What is a deed and uhat are it. rcquhitcs ? 
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What are the different processes by which a mortgagee, who has advanced 
money on an English Mortgage of property situate in Calcutta, may obtain satisfac- 
^ tion for the mortgage-money ? State briefly the procedure » to be followed in each 
' case. 

€ 

Who are the persons who may redeem, or institute a suit redemption of 
mortgaged property ? 

How must an unprivileged will be executed and attested ? 

A Christian native of India domiciled in England dies, leaving property both 
moveable and immoveable in England and immoveable property in liengal. AVhat 
law or laws will regulate the succession to liis property ? 

Of what documents is registration compulsory, and what is the period within 
which a document must be presented for registration ? 

A, the owner of a house in Calcutta was dispossessed in the year 1805 by 
15, wdio remained in possession till the 3 "ear 1870, when A succeeded in regaining 
possession. Can A, in a suit by B, successfully plead his title ? Give reasons for 
your answer. 

Explain the terms Umlknasht, maurusiy jagir^ ayma, altamgha, laJJiiraj 
and sir, 

Wliat grants for holding land exempt from payment of revenue were de- 
clared invalid in the Regulations of 170^, and what, if any, right to obtain settlement 
was reserved to grantees with respect to grants declared invalid ? 

How‘ when and where are the different notices for sale of 2 '^iitni-toliih 
under Regulation Vlll of 1810 required to be served ? 

What is the effect of the sale of a fractional share of an estate for arrears of 
revenue, upon subordinate tenures created by the defaulting proprietor ? 

How is the right called the right of occupancy acquired and how may it be 
lost ; Is the right transferable and heritable ? Can the purcliaser of an entire estate 
sold for its own arrears eject a ryot who has held land at the same rent from 1703, ro 
a lyot who has acquired right of occupancy ? 

What is an estate-tail ? Enumerate its different kinds, and give an instance 
of cacli. 

Mention the steps by which an estate-tail has been gradually unfeitcrod. 

Hescribe the nature of the estate of a tenant in tail after 2 >ossibilit// of issue 
extinct ? 

Under wbat two general heads arc estates classified according to the time of 
their enjoyment 7 

“A tenant for years dies, and makes him who hath the reversion in fee his exe- 
cutor, whereby the terra vests also in him.” 

Will there- be a merger in this case ? Give jmur reasons. 

Wherein consists the difference between an estate in reversion and that in; 
remainder ? Give an instance of each. 

I 

Explain tho nature of an estate in joint-tenancy. In what respects does it 
differ from an estate in coparcenary ? How may an estate in joint-tenancy be dis- 
solved ? 

What is an incorporeal hereditament ? Give an instance from the Limitation 

Act. 

What is meant by the domicile of origin ? When can a man be said to 
have acquired a new domicile ; Do you know of any special mode by which a domi- 
cile may be, acquired in British India? 

How does the question of a mairs domicile determine the course of succession to 
bis property ? 
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Describe the order of succession to the property of an intestate — a Christian 
native of India, who has left no lineal descendants. 

Explain — election; specific legacies, demonstrative legacies, and ademption of 
legacies. 

When is a legacy said to lapse ? Give an instance. 

Define the powers and duties of an administrator. What is meant by an 
ijxecutor of his own wrong ? 'What is the nature of his liabilities ? 

How are the rights and liabilities of the buyer defined in the Transfer of 
Property Act ? 

What provision does tlie law of Registration make with regard to the sale of 
immoveable property ? 

Distinguish between a charge on property, and a mortgage. 

Enumerate the different kinds of mortgage, and explain the terms — redemption 
and foreclosure. 

Put a case in which one out of several joint-mortgagors may claim redemption 
t)f his share of the property on payment of a proportional amount of the whole debt. 

What is a Puini Taluq ? Where did it originate, and when did an estate 
of that kind first receive Government or Statutory recognition? 

What happens to the encumbrances created on his estate by the Putnidar on the 
sale of his property by private arrangement, or for arrears of rent ? 

Explain in a few words the principle which governs the acquisition of chur 
land, and state the law of sheLust pywust or alluvium and diluvium, as laid down in 
Regulation XI of 1825. 

How does a ryot acquire a right of occupancy.'^ State tlic grounds on 
which is rent may be eiihaiicod. When may an occupancy tenant claim abatement 
of rent ? 

Qi). Explain the object of the Permanent Settlement : In what manner 
was that settlement effected : To what places did it extend ? 

And 

What rights and privileges did it secure to tlie proprietors and the Government 
respectively ; 

(/;). The Permanent Settlement is popularly called the “decennial settlement.” 
Is there any reason for justifying it ? If not, point out the error. 

(a). Explain clearly the difference between “Zemindars” “Independent talook- 
dars” and “other actual proprietors of land paying revenue to Government,” mentioned 
in Regulation I of 179^3. 

(Jh). Is there anything in that Regulation which justifies the passing of laws 
restricting the power of the Zemindar to enhance the rent of his ryot ? 

(a). State fully what rights and privileges were conferred by Regulation 
VIII of 179:3 upon the different descriptions of TaliiLdfxrs, Mifcarraridars and 
Istimrardars. Did that Regulation prescribe any limitation or obligation under which 
those rights were to be exercised ? 

{h). In cases of lands wb^'ch were mortgaged, with whom was the settlement to 
be made under that Regulation ? 

Enumerate the different tenures and sub-tenures whicli may be created 
under (1) a zamindar, (2) a lakhirajdar, and (3) a howladar respectively. 

(a). With ^hat object was Regulation Vlll of 1819 enacted Describe 
the nature of, and incidents to, the tenure or tenures to which it applies. 

{b). Describe the procedure to be adopted for realizing the arrears of rent of 
such tenure, or tenures by the sale thereof. 
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{(:). How may tlio defaulter, and how, and under what circumstances, may a 
person otlier tlian the defaulter, jirevent the sale of such tenure or t^fenures ? And 
what advantages may such other personget by preventing the sale from taking place ? 

(o). Is there any restriction either in Regulation VIII of 1819 or in Act 
XI of 1859 in respect of the person who may bid at a sale held under it-^ 

(/?). If the defaulter himself purchases the property sold under either of those 
laws. What rights does he acquire and what liabilities (if any) does he incur? 

{a). Why is Act XI of 1859 popularly called “the sun-set law ” 

(/;). State the ground or grounds upon which a sale for arrears of revenue 
under Act XI of 1859 may be annulled by a Court of Justice : 

Is such gr(mnd or are such grounds, as the case may be, absolute or subject 
to any limitations or restrictions / 

(^*). Within what time should a decreee annulling such a sale, be executed ? 
and what remedy or remedies has the purchaser in the event of a sale being annulled / 

Hoes Act XI of 1859 make any difference between the rights of purchasers 
under it (/) Of an entire estate sold for its own arrears, {ii) of a fractional share of 
an estate sold for its own arrears, (//7) of an entire estate sold for arrears of revenue 
due on account of another entire estate State clearly the rights (with their excep- 
tions and liiiiitatioii>) which a purchaser acquires in each case. 

P»y what processes may an arrear of revenue be recovcrctl under Act XIX 
of 187J? 

(<r). State concisely the general rules declared in section 4 of Regulation 
XI of 1825 f(U’ the determination of claims and disputes redative to lands gained by 
alluvion or by dereliction eltlier of a river or the*sea. 

(/}), When are those rules to be applied ^ 

(u). Into how many classes >voald you divide ryots according to the rights 
conferred on them by Bengal Act VIII of 1809? Hoes that Act make any dis- 
tinction between khodkast and paikast ryots ? 

(J?). What rights has A, a ryot, acquired in each of the following cases : — 

(/.) A’s father, whii had piircliased the land from B after ho had cultivated it 
for J years, died after cultivating it himself for 7 years : and A after inheriting it 
from his father has cultivated it for 3 years. 

(//.) A purchased the land from B (who had held it for 21 years on payment 
of an annual rout of Rs. 2) three years ago. but he has not paid any rent for it 
since his purciiase. 

(f//). A having inlv^rited the land from his father who had cultivated it for 0 
years, has held it for 7 years by sub-letting it to a karla ryot and receiving from 
him an annual rent (»f Rs. 5. Give your reasons for your answer. 

(<7). Specify the grounds upon wliich the rent of a ryot having a right of 
occupancy may be enlianceil ; and say whether all or any of them apply to basioo lands. 

(/>). Wliat is the procedure to be followed for obtaining an enhancement of rent ^ 

(a.) Wlic-t are tlie different kinds of mortgages in common use in the Bengal 
Presidency Hefiue tlie nature of, and the rights secured by each. 

(h). Explain what yon understand by the foreclosure of a mortgage : What 
mortgages may he forociosed, and by vhat process ^ 

(c). What are the respective perio«ls of limitation for a suit instituted by a 
mortgagee (/) for foreclosure, (//) for recovery from the mortgagor the possession of 
immoveable property mortgaged, (in) for the recovery of the money secured by the 
mortgage ? 

From what time docs the period begin to run in each case ? If the fact of tlie 
suit being instituted in a particular Court affect the period of limitation or the time 
from which it begins to run, point it out. 
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(а) , "V^hat is redemption, in whom is the right of redemption vested, and 
how may such right* be .enforced ? 

Q>), A mortgages his zemindari to B, and then executes a second" mortgage 
of the same zemindari and the first mortgage of a house in favour of C. After that, 
A and B, without any notice to C, jointly execute a deed in favour of D (who was 
not aware of the second mortgage to C), the one selling his equity of redemption and 
the other assigning over to D his rights and interests as the first mortgagee of the 
zemindari. What rights has D acquired by his purchase, and what remedies has 
C either against him or A ? Give your reasons for your answer. 

(d). Mention the documents the registration of which is optional ; and show 
the advantage of having registered (^) a conveyance of land the registration of which 
is optional, {it) p. contract in writing the breach of which gives a right to sue for com- 
pensation, (m) a certified copy of a decree or order. 

(б) . What is a legal disability under the Indian Limitation Act ; how does it 
affect the period of limitation prescribed for any suit ; and how does it operate when 
once time has begun to run ? 

(c). Explain the effect of fraud, and state clearly the effect of acknowledgment 
in writing as affecting the period of limitation prescribed for instituting a suit. 


LAW OF CONTRACTS AND TORTS. 

Define the terms “coercion,” “misrepresentation” and “undue influence” ? 

What are the rights of a person whose consent to an agreement is caused by mis- 
representation ? 

A youth of the age of 15 is admitted into partnership, on attaining his 
majority what are his liabilities for obligations of the firm incurred since his admis- 
sion into the partnership ? Is there any case in which he could not be held liable 
for such obligati(ms ? And how does the law as laid down by the Contract Act 
differ in this respect from the English Taw ? 

What arc the general duties of partners with regard to the partnership 
business ? 

Under what circumstances have the High Courts power to entertain an appli- 
cation for the enforcement of Public Duties ? State the form in which such an 
application should be made, and give the nature of the orders which in the di3creti(>:i 
of the Courts may be passed thereon ? 

When may rescision of a contract be adjudged ? 

A suit under section 9 of the Specific Relief Act is dismissed b\ leajson of the 
plaintiff failing to appear ; Is an application under section 103 of the C^e of 
Civil Procedure to set aside the order of dismissal barred by the Specific Relief 
Act ? Give a reason for your answer. 

Wbat is meant by “Preventive Relief,” can it be granted for the mere purpose 
of enforcing a penal law ? • 

Subject to what conditions has a holder of a Bill of Exchange a right to 
have recourse to the drawer ancl indorsers ? 

What is a charter party, who are the usual parties thereto, and what are the 
mutual engagements usually entered into between such parties ? 

Define the expression “debt of record,” give instances of such debts ? 

In what respects does the capacity of a Factor differ from that of a Broker ? 

Distinguis h void and voidable contracts, and give instances of each. 

(i\ A contracts to make certain silver ornaments for B who contracts to 
suppl^ tbetilve?. B does not supply the silver. 
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(zV). B contracts to deliver to A on the 1st of December 100 raaiUids of indigo 
at a certain price per niamid. Subsequently A agrees to sell the indigo to C at a 
Viighcr rate. On the Ist of December B tenders to A 80 maunda only. 

(fii). A contracts with B for the hire of B’s ship for six months from the 1st 
of January the price being paid in advance. On the 31st of December the ship is 
captured by pirates. Freights rise and A is compelled to charter a ship at a higher 
rate. 

What are A’s rights in each of the above cases ? 

When does property pass upon a sale of goods (1) where the goods are unascer- 
tained at the date of the contract of sale, (2) where credit is given, (3) where part 
only of the goods is delivered ! Give instances. 

What do you mean by an ‘implied warranty” ? What, if any, implied warranty 
•exists in the sale of (1) a horse, (2) eatables, (3) a gun ? 

Distinguish general from [)artieular lien. 

What acts of llie creditor towards the principal debtor have the effect of dis- 
charging a surety ? 

How far is a principal liable to third parties for the acts of his agent? A, a 
coachman, while driving B his master runs down C and injiiros him. is A liable, and 
if so, why ? 

Deiiue Partnership. (Fiva^ illustrations. ITow far is the law of partnership a 
l>raneh of the law of agency ? A ami B are partners in a jute business. C agrees to 
lejid A and B Hs. 1<»,()00 f<)r the purpo«;os of their business, A and B agreeing to 
allow C ten [)er cent, of the profits of the business by way of interest oji the loan. 
Has C a |)artnership interest in the business ^ Give reasons for your answer. 

What is a hill of exchange* / How far are the rules of law relating to bills of 
exchange exceptional ? 

(i). A contracts with B to lease to him a house for 99 years. A dies before 
the lease is executed, (ii) B contracts with X to buy from liim 100 tons of iron at 
Bs. 100 per ton. (iii) A contracts to sell certain lands to B. Before the time fixed 
i\>r completion B is adjudicated an insolvent and A conveys the land to C without 
consideration. C lias no notice of the contract with A. What relief (if any) is B 
or any person claiming through him entitled to in the above cases, and against 
whom ? 


What is a mandatory injunction? Give instances. A contracts to serve B for 
three years as manager of B's coffee estate and also contracts that at the expiration of 
that time he will not eiigago in any similar business during the 3 years following. A 
breaks both contracts. What relief, if any, is B entitled to ? 

What is a trespass ? How does it differ from wrongful conversion ? Give 
instances of each, A builds a house with eaves projecting over the land of B. Is 
this trespass, and if so, why 

Show by ep'mples what is meant by contributory negligence. A is bitten by a 
dog belonging to B. Is B liable ? 

Distinguish between “ factors” and brokers.” 

Explain what is meant by a contract being “express,” “implied” “executed” 
“ executory”; a consideration being “executed,” “executory,” “ concurrent,” contingent 

' How does a “ general” differ from a “ particnlar" lien, and what persons, in the 
absence of a contract to the contrary, are entitled to the former ? « 

How does the responsibility of a bailee in India differ from the responsibility of a 
bailee in England ? ^ 


What is a “ del credere” agent, 
responsible to the principal ? 


and under what circumstances is a sub-agent 
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A sells and consigns goods to B of the value of Ks. 12000, B assigns the bill of 
lading for tfiese ggods to C to secure a specific advance of Es. 5000, made to him 
upon the bill of lading by C. B becomes in.solvent, being indebted to C to the amount , 
of Es. 9000 : underVhat circumstances, if any, may A stop the goods ? 

State the exceptions to the rule that no seller can give to the buyer of goods a 
better titles thereto than he has himself. 

B at Agra orders of A at Calcutta 3 casks of oil to l>e sent to him by railway. 
A takes 3 casks of oil directed to B to Howrah Station and hands them over to the 
Company’s servants. The casks do not reach B. A sues B for the price. What 
fact must be ascertained before it can be determined whether B is liable or not ? 

When a breach of contract occurs and in the contract a sum is named by way of 
(i) liquidated damages, (ii) penalty ; state in each case to what the party complaining 
is entitled. . 

What are the exceptions to the general rule that agreements unsupported by con- 
sideration are void. 

State how an agency may be terminated. 

Explain the meaniiiL; of “ Fraud*’ as used in the Contract Act. 

What do you understsind by the expression ‘‘Plx nudo pacto non oritur actio”? 

For an agreement to be binding on the promisee is it necessary that some benefit 
should be bosiow’od on the pronu^^or ? 

Under the Euglisb law w’baf does a (Muitract of sale of sjiecific goods imply ? and 
what is the law' as to tbo transmutation of property niuh'r such eoutraets ? 

What ('ffeet had tbo statute.^ 29 (hir. 11, c. 3, mid 9 Coo. 1 V. c. li. res])Octively 
upon such contracts ? 

(a) A verbally agrees to ^ell R, and B agrees to buy a carnage, value <£50, 
delivery to bo given that day at B’s lionse, and paymmit to be made within one 
month. At the time the agreement is entered into, A in B‘s presenee makes an entry 
in his sale book of the tran^aenon. A then sends the carriage to IBs house and 
tenders it to B, but B not liaviug room for it that day, dra^s not take delivery, but 
returns it to A wdtb a requ(;st tliat it should be sent the next day. That night a fire 
takes place in A’s promises and the carriage wasiiiMired by A for £ 2o What are 
the rights of A and 13 under the agrcenieiit / Who is entitled to the £25, when paid 
to A by the Insurance Com[)any ! 

What do you understand by the terms Factor” Broker,” and del credere 
Agent” and in wluit way, if at all, do the func^ion^ of each differ ! 

What used to bo tbo position at common law of a jdircbaser of goods from an 
agent who had exceeded his authority, such purchaser hiking btjiid Jide and without 
notice of the agent so exceeding; his authority ? 

distinguish between tlie terms ‘‘ Undue inflnem‘<;’ and “ (Vj^nMon” in the sense 
in which tliose terms are used in the Indian (Jon tract Act. What eff<'c*t have they 
respectively on an agreement to wdiich the consent of one of tl*e parties has been 
obtained by means of them ? 

(o) A forges his father's (IVrA name to certain documents and obiains a loan 
from a bank upon the security of such documents. The Bank, on discovering the 
forgery, puts pressure on B without, however, distinctly threatening to prosecute A, 
and thus induces B to give a mortgage on his property as security b>r the repayment 
of the advance made to .A. A not b.dng able to repay the amount on due date, the 
Bank calls upon'»B to make it good, and, on his refusing to do so, institutes a suit to 
enforce its mortgage security against his property. 

What consideration w^as there for the agreement between the Bank and B ? 
Has B any defence to the suit ? 

l|When is the consideration, or abject of an agreement said to b^ unlawful 
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(a) A by two separate agrooments promises B and C to drop two.^ prosecutions 
which he has instituted against them respectively for robbery and hou^e trespass, in 

conBid@rati/)n of B and O each paying him Rs. 10,000 within s^x months. A does 
not attend before the Magistrate at the hearing of the two cases and B and C are 
discharged for want of evidence. 

(h) A promises to obtain employment for D in the public service in considera- 
tion of D’s paying him Rs. 10,000 out of his pay ; the amount to be paid within 
one year from the time of D’s entering such employment. Dgets the employment but 
not through A’s agency. 

In the above cases, B, C and D refuse to pay A the amounts agreed upon. 
Can A recover the same by suit 7 Would it make any, and if so, what difference in 
the last case if D had got the employment by means of A’s agency ? 

Wlien arc goods said to be “ in transit” ? When may a seller who has parted 
with goods stop them while they are in transit to the buyer ? 

Under what circumstances does the seller’s right of stoppage cease when the 
gooils Jiave boon again sold by the buyer to a third party, and under what circum- 
stances docs it still exist ? 

A, at Calcutta, sells B 300 bales of piece-goods to be delivered at Delhi. B receives 
230 bales out of the 300, and while the remaining 100 are on their way up-country 
by Rjiil, B becomes insolvent, Wliat rights has A with regard to the 100 bales ? 

What difference would it make, if any — 

(/) If the Railway receipt had been pledged by B with a third party for valuable 
consideration. 

(//) If B had sold the goods (a) bond fide {h) the buyer knowing of B’s inten- 
tion to become an insol vent. 

How does a contract of “ Indemnity” differ from a contract of “ Guarantee’ ’? 

What are the rights and liabilities of an indemnity holder when sued ? 

C lends B a sum of money, and A, at the request of B, accepts a bill of ex- 
change drawn by B upon A to secure the amount. C, the holder of the Bill, demands 
payment of it from A, and, on A’s refusal to pay, sues him on the bill. A, having 
practically no grounds for refusing payment, defends the suit ; but a decree for the 
amount of the bill with costs is [)assed against him. Has A a right to recover any 
thing, and, if so what, from B ? 

To what extent has a surety the right to the benefit of securities held by 
the creditor for the debt for which such surety is liable ? 

C as surety for B jointly executes a bond with B in favour of A to secure tho 
repayment of a sum of Rs. 1,000 lent by A to B. A, subsequent to the bond 
having been cxcHuited, obtains a mortgage from B for Rs. 1,000 over property belong- 
ing to B worth Rs. 5,000 as further security for the bond debt, and afterwards at B’s 
request gives up tlie mortgage as well as certnin shares of the nominal value of 
Rs. 500 which B had dejjosited with A as security for the same loan previous to the 
bond being execi^ted by C. C had no notice of A’s holding the shares as security 
for the loan at the time he executed the bond, nor did he become aware of that fact 
or of the mortgage transaction till after the shares had been returned to B and the 
mortgage given up by A. 

Ho^v far is C discharged if at all ? Would it make any difference if C had 
been, aware of the share and the mortgage transactions between A and B at the time 
they were entered into ? 

What is a contract of Bailment and what respectively are the duties of the 
Bailor and Bailee in such a contract ? 

A bails to B 100 bales of jute value Rs. 25 per bale bearing A’s private mark, 
and also 100 maunds of rice 3 Rs. a maund. The bales of jute get mixed with other 
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bales of jute J)ailed by C to B, value Rs. 20 a bale and the rice gets mixed in bulk 
with other rice bailed by D to B value Rs. 2-8 a maund. 

What are the respective rights of A, B, C and D ? 

What is a “ partnership” ? • 

In what cases may a Court decree a dissolution of a jartnersliip at the suit of 
one of the partners ? 

What are the rights and liabilities of a partner, who is taken into a partnership 
while a minor, both before and after he has attained his majority, as between himself 
and third parties with reference to the partnership transactions during his minority ? 

Enumerate the different kinds of contracts which may be specifically enforced. 

Wliat presumptions is a Court bound to make in an action for the breach of the 
following contracts : — 

(a) a contract for the sale of 1 00 bigahs of land. 

(^) „ „ 100 bags of linseed. 

(c) ,, „ 100 shares in the Bank of Bengal. 

Wlien may a Court order a contract in writing to be rescinded at the suit of any 
person interested in such contract ? 

A contracts to convey land to B on a particular day for Rs. 3,000. Before the 
day arrived, A sells and conveys the land along with some other land to C for 
Rs. 3,500 and C dies. C before he bought the land from A had knowledge of A’s 
contract with B. Can B compel any one, and if so whom, to specifically perform the 
contract he made with A ? 

Define “ sale” and state in what ways it may be effected. 

A agrees to sell to B 20 tons of oil in A’s cisterns. A’s cisterns contain more 
than 20 tons of oil. Has any portion of the oil become the property of B ? 
Give reasons for your answer. 

When are goods^deemed to be in transit ? When and in what way may a seller 
stop goods in transit ? 

A sells and consigns goods to B of the value of Rs. 1,200. B assigns the bill 
of l.cding for tlicsc goods to C to secure a specific advance of Rs. 5,000 made to him 
upon the bill of lading by C. B becomes insolvent being indebted to C to the amount 
of Rs. 9,000. Is A entitled under any and what circumstances to stop the goods ? 

A, B andC as sureties for D enter into three several bonds each in a diffcro«'t 
penalty, namely, A in the penalty of Rs, 10,000, B in that of Rs. 20,000, O in 
that of Rs. 40,000 conditioned for D's duly accounting to E. 1) makes default to tlie 
extentiof Rs. 30,000. What are the respective liabilities of A, B and (J ? 

In what ways may an agency be terminated ? In what cases is an agent not en- 
titled to revoke his agent’s authority ? 

C advances to B, his tenant Rs. 2,000 on the guarantee of A. C has also a 
further security for the Rs. 2,000 by a mortgage of B’s furnitiye. C cancels the 
mortgage. B becomes insolvent and C sues A on his guarantee. • Has A any de- 
fence, and to what extent, to C’s claim ? If so, on what ground ? 

How is the liability of a jurety affected, if at all, by the creditor (1) giving time 
to the principal debtor (2) forbearing to sue (3) entering into a contract with the 
principal debtor not to sue and (4) entering into a contract with a third person not 
to sue. Give reasons for the answers. 

When and it) what extent, if any, may a principal repudiate the act of an agent 
who has exceeded his authority ? 

A orders of B specific articles of China. B sends these articles to A in a 
hamper with other articles of China which had not been ordered. Is A entitled to 
refusa to accept the articles ordered ? Give reasons for the answer. 
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To wluit extent is an agreement in restraint of legal proceeding's void ? Are 
there any and what exceptions to the general rule ? 

Define (1) “undue influence” (2) misrepresentation and (3) “ consent”. 

A, a tradesman leaves goods at B’s house hy mistake. B treats the goods as 
his own. ]s B hound to pay for the goods ? Give reasons for the answer. 

Define trespass. Who may maintain an action of trespass ? In what cases may 
a person justify an entry u[)on anotlier’s land ? 

Distinguish between public and private nuisances. 

When is a master liai)le for torts committed by his servants ? Wlien is a person 
liable for damage done by his dog ? 

CRIMINAL LAW AND CRIMINAL PROCEDURE. 

ITnder wlmt circumstances is the belief of legal justification a good defence 

Are any porrions or things excepted from the operation of the Penal Code ? 

How are illegal omissions dealt with hy the Penal Code ? 

What are tlic offences referred to in the Penal Code as being specially “offences 
against the State” ? 

When is a person said to commit “extortion”; how does “ extortion” differ 
from “ theft” ? 

A, attempts to pull Z’s nose, Z, in the exercise of the right of private defence, 
strikes A, to ])rcvont him from doing so ; A, thereupon provoked to sudden and violent 
j)aflsion, strikes and kills Z, what offence has A committed ? Give reasons for your 
answer. 

When is a person said to use “ criminal force’’ to any ])erson ? 

An necused charged with murder and the theft of a boat, was alleged to have 
taken a boat fronj a })lace where it liad been secured by its owner, for the purpose of 
making good his escape, and after proceeding some distance in it had abandoned it. 
Is the charge of theft sustainable ? Give a reason for your answer. 

Where a }>erson is found guilty in the alternative of one of several offences, for 
which is he to Imj punished ? 

What is incliidetl under the term “stolen property,” and how does stolen property 
cease to he such ? 

Under what cireuin'=jtances is intoxication an excuse for an offence ? 

What are the offences for whicli death may be awarded ? 

llow far is it a sufficient excuse for a person charged with an offence to show 
that at tlie time he was (1) intoxicated, or (2) not more than 10 years of age ? 

In wdiat cases is it allowable to take the life of another person in the exercise of 
the right of private defence of property 7 

How far is Oc person liable who has abetted a different offence from the offence 
actually commitVed ? Give illustrations. A instigates B to beat C. C is in sucli a 
state of liealth that death will probably result. C dies in consequence of the beating. 
Of what offence is A guilty ? 

What is an “ unlawful assembly” 7 How far may such assembly become guilty of 
“ rioting” by the act of one of the members thereof ? 

Show by illustrations the difference between criminal force and assault. A and B 
play at cards and B wins heavily from A. A loses his temper and Strikes B. There- 
upon a schffle takes place in which A in the heat of passion kills B. Of what offence 
is A guilty ? 

(1) A takes certain money from B in payment of a debt. A afterwards dis- 
covers that B has overpaid him. xV continues to keep the money. 
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( 2 ) A cats down a tree belonging to B with intent to damage him. 

(3^ A gives some^ cloth to a durzee to be made into a coat. The durzee keeps 
the coat as a security' for his debt. A takes the coat out of the durzce’s possession. 
Of what offence has A been guilty in each of the above cases*? 

How far in a prosecution for defamation is the defence that the statements com- 
plained of are true — a sufficient one ? A puts a purse into B’s pocket witli the inten- 
tion that it may be found there, and that this fact may cause B to be convicted of 
theft. Of what offence is A guilty ? 

State what you know about the constitution of the Criminal Courts outside the 
Presidency Towns. 

In what cases may a Magistrate require a person to find security for good beha- 
viour and whatsis the procedure to be followed ? 

Compare the procedure in the trial of Summons cases and Warrant cases by 
Magistrates. 

What do you mean by a compoundable offence ? Can any of the following 
offences be compounded, and if so, by wlrom ? Theft; mischief by moving a imblic 
landmark ; causing hurt ; counterfeiting coin ; adultery. 

Distinguish a])|)oal, reference, rcNision. 

How far is an error in the charge a ground for revision ? 

To what extent, otherwise than as regards the amount harm which may be caused 
to an assailant, is the right of priA^ate defence restricted by the Penal Code ? 

Against Avhat acts luts a person the right to defend what description of property 
of w^liafc other person or ])ersons ? 

Distinguish between “assault” and “criminal force”. 

In Avhat ca=:os may a Court pa^s a sentence of forfeiture ; what sentences affect 
the acquisition of property and to what extent ? 

Define stolen property ; of what fact is proof rendered immaterial in substan- 
tiating a charge of receiving stolon property ? 

A intentionally pours a jug of water over B intending to annoy him. 

A accidentally pours a jug of water over B. 

A laughs at B. 

In each case B hits A Avith a stick. 

State of what offence, if any, in each instance B is guilty. 

What facts is it necessary to establish in order to 'p^dburc a conviction in a case 
in which a person is charged with liaAung defamed a person who is dead ? 

A, a rcA-eiiue officer, undertakes, in the absence of B, his subordinate, to draw 
B’s pay and place it to 13’s account at B’s bank. A draAvs the pay and instead of pay- 
ing it into tlie bank dishonestly pays a bill of bis own with it. Of what offence is A 
guilty and AAdiy ? 

A sends a cballengc to B to fight a duel. They meet and figl?t;ind A kills B. 

Under what circumstances, if any, would this be culpable homicide not amount- 
ing to murder, and under what circumstances, if any, w^onhl this be murder ? 

Compare the elements A\hiJi constitutes the offences of kidnapping and abduc- 
tion from laAvful guardianship. 

State under Avhat circumstances, if any, tlie High Court can set aside a verdict of 
acquittal. • 

What pow^ers are vested in the High Court as a Court of revision, which are not 
vested in it as a Court of appeal ? 

Whfjn is a person ^aid to abet the doing of a thing 

^ve illust ration> 
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A instigates B, a servant, to help him in stealing from B’s master,, and B with 
his master’s knowledge and consent, in order to procure A’s punishment helps him 
to remove certain property. 

Has any offence been committed ? If so, what is it ? and by whom has it been 
committed 7 

Define “ Rioting” and “ Affray and state how they differ from each other. 

State also what is necessary to prove in order to support a conviction for each of 
these offences. 

Illustrate each branch of your answer. 

When is a person said to commit forgery, and when to make a false document ? 

What is a forged document ? 

Define “ Dacoity.” 

Explain the difference between “ Theft” and “ Extortion and state when they 
respectively amount to “ Robbery.” 

Give examples. 

What offence, if any, has A committed in each of the following cases. Give 
reasons for your answer. 

(o) A pawns Ins watch with ,Z and afterwards takes it out of Z’s possession 
without Z’s consent, and without having repaid Z what he borrowed from him. 

(6) A, by representing some plated spoons, which he knows to be of very inferior 
quality, to be as good as plated spoons known as “ Elkingtone’s A” which is a well 
known mark in the market of a superior quality, induces Z to pay more for them 
than he otherwise would, liad he known their real character. 

(f) A, by tlireats of taking B’s life, dishonestly induces B to sign a blank* 
stamped paper and give it to him. B signs and gives the paper to A. 

(d) B, a tenant of A’s, is in debt to him for rent which he won’t pay. A takes 
possession of a cow belonging to B without B’s consent and refuses to give it up till 
B pays the rent. 

(^) A, |the owner of an estate, sells and conveys it to Z. Subsequently before 
putting Z in possession, A mortgages it to B without disclosing the previous sale 
to Z, and gets B to advance nroney on the security of the mortgage. 

Enumerate the exceptions which relieve a person from the responsibility of 
making imputations or statements, which would but for such exceptions render him 
jiable to a criminal charge under the provisions of the Indian Penal Code. 

Enumerate the various* kinds of “ hurts” which are designated “grievous.” 

What is it essential to prove before a conviction can be obtained on a charge of 
voluntarily causing grievous hurt ? 

A, intending or knowing himself to be likely to permanently disfigure Z’s face, 
gives Z a blow which knocks him down ; and in the fall Z breaks his arm. Z’s face 
is not permanently ^disfigured. What offence has A committed ? 

When may A police officer arrest a person without an order or a warrant from a 
Magistrate ? 

What is the law as to arrests by private persons 7 

Enumerate the different classes of Courts exercising Criminal Jurisdiction, and 
state the civil limit of the power of each as to the amount of punishment it may 
award. 

What are the rules to be applied with reference to sentences in * cases of convic- 
tion for several offences at one time 7 

State what is the duty of the Judge an*^ Jury respectively in the trial of cases 
which are tried with the assistance of a Jury. 

Illustrate your answer. 
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State also the procedure to be followed by a Judge of a Sessions Court in cases 
in which the ^rdict^of the jury is not an unanimous one, or is one with which he 
disagrees. 

State shortly the nature of the provisions contained in tjie Criminal Procedure 
Code regarding the transfer of Criminal cases from one Court to another. 

Enumerate, as shortly as you can, the offences punishable under the Penal Code 
which may be compounded ; and state by whom they may be so compounuod in the 
cases of adults as well as of minors ; and also the effect of such composition. 

(a). Explain fully what you understand by the following Preamble to the 
Indian Penal Code : — 

“Whereas it is expedient to provide a general Penal Code for British^ India. 

It is enacted as,follows — 

(h). To what Territories did the Code originally extend, and in what places is 
it now in force ? 

Define “Public Servant What are the jjrivileges and liabilities of a Public 
Servant under the Indian Penal Code ? 

(a). In what cases may transportation be awarded instead of imprisonment? 

{b). Section 57 says “ transportation for life shall be reckoned as 

equivalent to transportation for twenty years." Should a -man, transported for life 
in January ^1883, be released in January 1903 ? If not explain the use of Sec- 
tion 57. 

What is the “right of private defence," how far does it extend, when does it 
commence, and how long does it continue ^ 

Define “Culpable homicide” and “Murder", and distinguish between “Murder’ 
and “ Culpable homicide not amounting to murder." 

Enumerate the “offences against property” punishable under the Indian Penal 
Code. Wherein do they all resemble each other 7 Classify them according to the 
nature of the property (moveable, immoveable or both) to wliich they apply. Take any 
three of them and state clearly the points of resemblance and difference between 
them. 

Mention some offences under the Indian Penal Code where the attem[)t to commit 
an offence or the attempt to commit an act constituting the offence is, of itself, the 
offence attempted to be committed. 

(a). State the points of resemblance and explain the difference between “ fabri- 
cating false evidence” and “ making a false document.” , 

(Jy). Is there any provision in the Indian Penal Code for the punishment of 
“ making a false document”? If there be none, explain the use of defining it. 

(c). Explain the circumstances under which a man’s signature of his own name 
may amount a forgery. 

Examine the following cases and say of what offence, if any, A is guilty in each 
of the first three cases (viz. a, 6, and c) and of what offence or offenceS are A, B, and 
C respectively guilty in each of the next three cases ( viz.^ c/, e and /*). Give leasons 
four year answer. 

(a). A, a peon of a Government College, believing in good faith that he has 
a right to whip any one who comes near the College gates, strikes Z with a whip for 
doing so. 

(h). A, in a* state of intoxication sees Z enter into his house and, fancying that , 
Z came there for the purpose of committing a theft, strikes him a blow with a thick 
stick which makes him senseless at the time so as to necessitate his removal to the 
nearest hospital. Twenty-one days after his removal to the hospital Z dies in 
consequence of bad treatment. 

C 
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•(c). A, with the intention of causing Z’s death, asks Y, a child of five years 
of age, to put some poison into the food of Z, and gives him ^the p6ison for that 
purpose ; Y, in consequence of the request, puts the poison into Z’s food, but Z, 
on account of being called away to some other place, does not take the food and is, 
therefore, saved from beihg poisoned. 

(d), A apprehending an attack from B and his party who wanted to set fire 
to his liouse, asks G, D and four other persons to come to his help for the protection 
•of his property ; they all come armed, C and the four other persons with sticks and 
clubs, and D (who had some grudge against B) comes armed with a sword ; B with 
E (who was armed with a sword) and two others, who were armed with clubs, attack 
A* and liis party. They have a fight in which E kills D, and A, in his attempt to 
save D, kills E. 

(^). A, knowing that Z executed a bond in his favor on the 1st of January 
1878 for money which Z borrowed from him on that day with a promise to repay it 
within one year, alters the “ 1st'’ into “2l3t” in order to save his just claim irom 
being barred by limitation. He docs this on the 6th of January 1882, and as only 
one of tlie attesting witnesses to the bond, named C, was living at the time, he, with 
the intention of proving the bond by two attesting witnesses, induces B to put his name 
to the bond as a witness, and institutes his suit on the 19th of January 1882. B 
refuses to give liis evidence in the case in support of A’s claim. C, having no reason to 
suspect that the date had been altered or that B’s name had been subsequently put in, 
gives his deposition in Court in A’s favor, where, after looking at the bond to refresh 
liis memory, he says, that the bond was executed on the 21st of January 1878 and 
that B was present at the time of the execution. 

(/) B makes a hole through the wall of A’s house for the purpose of commit- 
ting a theft ; C, to whom A owed some money, but who could find no access to him 
on account of his doors being always locked against his creditors, sees the hole and 
enters into the house through it, and demands his money of A ; A gets annoyed at 
it, holds C by the neck and turns him out of the house. B who had just introduced 
his head through the aperture leaves the place for fear of detection. 

(a) What are Summons cases and what are Warrant cases ? And wherein does the 
procedure to be observed in the trial of one class of cases differ from that of the other ? 

(b) . When may the accused be discharged by the Magistrate (z) holding a pre- 
liminary inquiry in a case triable by the Court of Session ; (/?) trying a Warrant case ? 
What is the effect of the discharge in each case ? 

(c.) In what cases does the discharge, or the dismissal of a complaint, operate as 
an acquittal of the accused person i* 

Describe a trial before na Court of Session by Jury, explaining clearly the respecti^^ 
duties of the Judge and the Jury, 

Mention the cases in which no appeal is allowed. In what cases is the appeal to 
be confined to a question of law ^ 

What are the powers of the High Court as a Court of Revision ? 

(nr). When, by whom, and in what cases is a charge to be framed ? What should 
it contain ; and *how far would an error in the charge affect a conviction had upon it ? 

(^). With what offence or offences may A be charged, and how may he be 
punished, if, while robbing B, lie voluntarily causes hurt to C ? 

W^hat are the offences for complaints of which previous sanction should be obtain- 
ed before they could be entertained : when, by whom, and in what manner should such 
sanction be given ? 

‘CIVIL PROCEDURE EVIDENCE AND LIMITATION. 

In what respect does the judgment in a previous suit bar subsequent litigation 
between the same parties P Give an e.xaraple of an incidental issue. 
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Under what circumstances does the Code allow an order for substituted service- 
to he passed How is such service effected ? State briefly the principal provisions 
of the Code with regard to the production of documents in support of a suit at its • 
different stages ? 

Define Decree.” How and within what time may ex parte decrees be se^ 
aside ? Where the judgment-debtor has no other property but a decree for land in 
another district, what would be the procedure for attaching that decree ? How 
should the creditor proceed after that attachment ? 

What is meant by the expressions “Mesne profits” “Interpleader suit,” Injunc- 
tion” and “Certified purchaser.” Under what circumstances may temporary injunc- 
tions be granted ? What is the provision of the Code as regards disputes between 
a certified purchaser buying Benami and the beneficial owner under the purchase ? ' 
How does that I^rovision affect the rights of members of a joint family when property 
is purchased ‘by one of them, in his own name, by the use of the family funds 1 
Give reasons for your answer. 

Upon what grounds may an Award of ^Arbitrators be set aside ? Under what 
circumstances is an appeal allowed from an appellate decree ? Mention a case in 
which an appeal lies directly to the High Court from an order of a Munsilf. 

The term “admission” lias been applied to statements made by persons other 
than a party himself. Who are tliose’persons ? W^hen should the confession of an 
accused person be rejected as irrelevant I Is an admission conclusive ? If so, when ? 

What judgments other than judgments inter partes are admissible in evidence 
Which of them, if any, is conclusive ? What pleas may be taken to Jivoid a judg- 
ment ? 

What is the rule for determining the relevancy of evidence of character in cri- 
minal proceedings ? How is the term “ character” explained with reference to this 
rule ? 

In what cases are opinions of experts relevant In what ways may opinion evi- 
dence be admitted under the Indian Evidence Act ? 

What is “secondary evidence ?” Under what circumstances may secondary evi- 
dence be given of the contents of a document ? 

It is proved that a document is lost. Would an oral account of a machine copy 
of the original be admissible as evidence of the contents ? 

It is alleged that a document is destroyed. Is any proof of the alleged destruc- 
tion required if there be an oral admission of the contents ? 

Under what circumstances may suits brought after the prescribed periods of 
limitation ? What arc the essential requisites of a written acknowledgment under 
section 19 of the Limitation Act ? 

What is the period of limitation and how is it computed in each of the follow- 
ing cases ? 

(a). Suit to set aside a sale for arrears of Government revenue. 

{b). Suit for money due on a registered bond. 

(c). Suit for resumption of Lakhiraj land. 

{d). Application for execution of a decree of a subordinate Judge. 

Describe the class of rights which are extinguished at the expiry of the period of 
limitation. Give two instances where the right is not so extinguished. 

Define decree, order and judgment. What is the difference between a decree and 
an order so far as*appeals are concerned ? In what eases may a Court amend a decree-, 
passed by itself ? 

What is meant hy the expression cnu*>e.of action ? Explain the law relating to* 
^es adjudieata as laid down in the Code of Civil rrocedure. 
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Mention the cases in which a plaint shall be rejected by the Court. Does the 
ruder rejecting a plaint preclude a fresh suit in respect of the same cahse of action ? 
Is such order appealable ? 

What course is open to a defendant against whom an ex-parte decree has been 
made, for getting the same set aside ? Is he entitled (1) to appeal against si 2 ch decree 
and (2) to a] < ply for a review of judgment? State circumstances under which an 
application for a review of judgment may be made. 

Mention shortly the steps which the holder of a money decree is entitled to adopt 
in order to bring to sale the immoveable property of his judgment-debtor. Under 
what circumstances may such sale be set aside ? 

On what grounds may an arbitration-award be set aside ? 

Under what circumstances may a judgment-debtor apply to the Court to be de- 
clared an insolvent ? State the particulars that he must prove to the satisfaction of 
the Court before he can be declared an insolvent. What is the effect of an order dis- 
charging the insolvent ? 

Define evidence, and explain what you understand by the exjiression secondary 
evidence of the contents of a document. In what cases is such secondary evidence 
admissible ? 

Under what circumstances is oral evidence excluded by documentary evidence ? 
In what cases may evidence be given to ex])lain a document ? 

Distinguish between presumptions of law and presumptions of fact and illustrate 
by exami)les how such presumptions may affect the burden of proof. Wliat do you 
understand by the term estoppel ? 

Wliat are public documents ? How far do they require to be proved ? What is 
the probative force of entries in books of account ? 

How does legal disability affect the period of limitation prescribed for a suit ? 
(five instances. 

In what cases docs the j)art-])ayment of the principal of a debt entitle the creditor 
to a new jeriod of limitation? Mention the kind of suits which cannot be barred by 
any length of time. 

What is the difference l)etween primary and secondary evidence, and in what 
cases is secondary evidence admissible ? 

When is opinion admissible in evidence ? 

Is oral admissible to vary the terms of a written contract ? 

What fact or facts miist be proved before evidence can be given to prove a 
statement made about a releA'ant fact by a person who is not before the Court, when 
such statement is against pecuniary interest of the person making it ? 

A sues B for possession of immoA’^eable property. B admits the right of As 
predecessor in title, but pleads that before the title of A could accnie, the property 
had passed to C from whom B deriA-ed title. On whom does the burden of proof lie T 
If B simply denies ^’s title, on whom does the burden of proof lie ? 

AVhen and under wliat conditions may a jugdment in a preWous suit be used as 
a bar to the trial of a subsequent suit 

A lets a zemindari to B at an annual rental of Rs. 2,000. The rent for the 
years 1288, 1289 and 1290 being due, A sues for the rent of the years 1288 and 
1289^ only. Can A afterwards sue for the rent of 1290 7 

What is an interpleader suit ? Can agents sue their principals and tenants 
^suc their landlords, for the purpose of compelling them to interplead with any persons 
other than persons making claims through such principals or landlords Give 
reasons for your answer. ^ 

On what grounds can an application for review of judgment be made ? 
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When may a Court appoint a receiver of property which is the subject of a suit ? 
Does an apperi lie against an order appointing a receiver ? 

In what way and against whom does fraud affect the computation of a period of 
limitation in suits and applications 7 

What is the period of limitation and how is it to be ’counted in each of the 
following cases, viz : — 

(a). Suit by a person excluded from joint-family property to enforce a right ta 
share therein. 

(/>). Suit by a mortgagee for foreclosure. 

(c). Suit by a Mahomedan for deferred dower. 

{(l)» Application for the execution of *a decree of a Civil Court not established 
by Royal charter. 

What is* the doctrine of lis pendens 7 A brings a suit against B for possession 
of immoveable property. When the suit is being actively prosecuted, B sells the 
property to C who has no notice of the suit. A ultimately obtains a decree against 
B. Can C effectually resist A’s obtaining possession either in execution of the 
decree, or by a suit ? 

Within what time should an application to set aside a sale of immoveable pro- 
perty held in execution of a decree be made by the judgment-debtor, and what fact 
or facts must be proved for getting a sale set aside ? On what ground or grounds 
can a purchaser get the sale set aside ? 

What particulars must a plaint contain 7 Under what circumstances may a 
plaint be rejected or returned amendment ? When should it be rejected ? 

A on the 1st January 1883 sold B at Calcutta 50 bales of grey sliirtings at 
Rs. 200 per bale, delivery to be given and taken within 30 days, and payment to be 
made within 45 days after delivery, otherwise interest to be paid by B at the rate of 
12 per cent, per annum. A, who was a European merchant, died on the 21st August 
1883, and C and D, the executors iinder his will, are desirous of recovering the 
amount due under the above contract from B. B took delivery on the 25th January 
1883 ; and has not up to date paid the money, though a demand was made on him 
by A before his death. What steps should C and D take ? 

Draw the necessary plaint in a suit to be filed on the 25th January 1884 for 
the recovery of the money, leaving blanks if the facts are not sufficiently stated for 
the purpose of completing such plaint. 

Under what circumstances does the service of a summons on one of several 
co-defendants constitute good service on all ? 

When can a Court order substitute service ? and how should it usually be 
effected ? 

When the defendant, is in jail or a resident outside the limits of British Indian 
how is service to be effected ? • 

• 

When, and in what cases may a Court grant a temporary injunction ? and how 
can such injunction be enforced ? 

Can an injunction as a rule be obtained ej(r-j)arte ? 

In what cases may a Court, which has passed a decree, send it for execution to 
another Court ? What documents must be sent to such other Court for that 
purpose ? • 

In what cases only will a second appeal lie from a decree passed in appeal by a 
Court Subordinate to the High Court 

What is a “ Fact ? ’ When are facts said t(' l)e “relevant U’ 
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Mention some of the facts of which a Court is bound to take judicial notice ; 
aiul explain wliat you mean by the term “judicial notice.” ^ ? 

What is tlic meaning of the terms “Primary” and “ Secondary” evidence as 
applied to* the proof of documents ? What does the latter term include ? 

In wliat cases only may the existence, condition or contents of a document be 
proved by secondary evidence T State in each particular case the nature of the 
secondary evidence that is admissable. 

Undev what circumstanices are confessions made by accused persons inadmissable 
in evidence against them in a criminal proceeding 

X, y and Z are charged with murder. X, while in the custody of A, a police 
oflftcer, (Y and Z n/it being jirescnt) says to B, a friend of his, “The charge against 
Y, Z, and myself is a true one. The murder was committed with a knife which I 
hid under the bed in D’s house.” jA, having overheard X’s statement, goes and 
finds the knife where X said it was. 

X, Y and Z are being tried together. Can any portion of the above statement 
made by X be used in evidence against any, and if so, against which, of the accused ? 

Su])posing X, Y and Z 'were tried separately, w^hat effect would that have om 
the admissibility or otherwise of X’s statement as against Y and Z ^ 

Wbat is meant by Estoppel ? 

(i). A sues X, bis tenant under a 3 years' lease to eject him for non-payment 
of rent ; at the time of the institution of the suit, A is a party to another suit in. 
which his title to the land leased to X is in dispute. 

(?7). A bill purporting to be drawn by A is accepted by X. X is sued on the 
bill. 

(Hi). A bails certain goods to X. X delivers them over to B instead of to A, 
and A sues X for the value of the goods. 

In the above three cases what defences could X legally raise ? What facts is 
be not at liberty to put in issue ? 

What are the provisions of the Limitation Act with reference to the effect of 
acknowledgments on the period of limitation ? 

How^ far do the provisions of that Act differ from those of the Evidence Act 
with regard to the proof uf acknowledgments wlien they are contained in a written 
document ? 

A owes B Rs. 1,000 and says to him, “yes, it is true I owe you the money ; 
but it is not payable till next week : I decline to pay you now, but will i)ay yon 
then.’" 

Is that a sufficient acknowledgment to create a new period from which limitation 
would run 7 W ould it be a sufficient acknowledgment if a similar statement had. 
been contained in a letter written by A to C with reference to the debt due by A 
to B, C not being B’s agent for the purpose of collecting the debt ? 

What is the period of limitation^ and when does it begin to run in suits of the* 
following description, riz : — 

(а) . For compensation for false imprisonment. 

(б) . For compensation for Trespass upon immoveable property.. 

(o). For specific performance of a contract. 

* (r/). For compensation for libel. 

(e). By a Hindu for arrears of maintenance. 

Who may be joined (1) as plaintiffs as defendants in a suit ? When may 
one person sue or defend on belialf of other persons in tlie same interest What k 
the rule as to the effect (>f inisji»indcr 7 
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When may a sale of land in execution of a decree be set aside ? 

When aifd hoitv may decrees of Court established in Native States by the 
authority of the Govern’or-Gencral in Council be executed in British India ? 

A covenants with B and C to pay aji annuity to B during, C's life. B and C sue 
A to compel payment. B dies before the decree. A sues B for libel. A dies. Docs 
the suit in either case abate ? Give reasons for the answer. 

How must suits by a minor be instituted In what cases must a guardian ad 
'litem be appointed ? Who may and who may not be appointed guardian ad litem ? 
What are the duties of such guardian ? 

Where a reference is made in a suit to arbitration to two or more arl)itrators» 
what provision may be made by the Court for a difference of opinion between or among 
the arbitrators 

When may one of several plaintiffs or defendants on appeal obtain a reversal or 
modification of a decree in favour of all the plaintiffs or defendants ? 

To what restrictions is the rule as to amendment of plaints suliject ? What is the 
effect of a plaintiff omitting to sue for or intentionally relinquishing any portion of his 
claim ? 

Under what circumstances may a C<»nrt trying a suit or appeal or executing a 
decree make a reference to the High Couri ? At what stage may reference be made ? 

In a suit relating to any business against a person who docs not reside within the 
local limits of the jurisdiction of the Court, upon whom may the summons be served ? 

Explain the following terms — 

(1) relevant. 

(2) evidence. 

(.3) document. 

What facts are relevant where the question is as to the existence of any right or 
custom ? 

What statements are treated as admissions by the Evidence Act ? Against 
whom may admissions be used f When may they be used by or on behalf of the 
person who made them • 

In what cases are opinions of third person relevant ? When may evidence bo 
given of the bad character of an accused person ? 

May a witness either in a Civil or Criminal proceeding be excused from answer- 
ing any question as to any matter relevant to the matters in issue upon the ground 
that the answer will criminate or tend to criminate him ? • 

HINDU AND MAHOMEDAN LAW. 

Enumerate the different schools of Hindu Law, and explain their divergence on 
the subject of Adoption by a widow. How do the riglits of a Kritrima son differ from 
those of a son adopted in the Dattaka form ? • 

Define SaJcuhja, Samdnodaka and Bandhu, How is the word Sapinda explained 
in the Bengal and the Benares law of inheritance respectively ? Show some instances 
where this difference of interpretation has varied the succession under the two 
schools. 

What is “ Unobstructed {Apratihandlia) heritage ?” What objection woujd 
Dayabhaga law3"er make to this expression ? How would he define “ Partition ? 

How is joint family property defined in Appovier’s case ? How far are the 
expressions “joint tenants” and survivorship” applicable to Hindu law ? Mention 
some of the incidents which di-tingnish a Mitakshara joint family from a joint 
tenancy. . 
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What are the main principles upon which the father’s alienation of joint family 
property is upheld against the claim of the sons, under the Benares la\l 7 

B. — In answering questions (a), (6), and (c) the Benares and the Bengal 
schools of law should botli be considered.] 

(a). A dies, leaving a brother and a deceased brother’s son, both living with 
him as a joint family at the time of his death. What is the right of the nephew ? 

{b). A being separate, dies -leaving two nephews‘by one brother and three nephews 
by another. Do the nephews succeed per stirpes or per capita ? 

(g). a dies leaving a brother’s daughter’s son, and a grandson of his great 
grandfather’s father. Who would succeed to his estate ? Give reasons for your 
answer, . 

(d). A, governed by the Dayabhaga, died leaving three widows, a son by hia 
first wife, and two sons by the second. The third wife is childless. Upon a parti- 
tion between the three sons, what rights would the widows be entitled to ? 

How is “Stridhana ” defined by the Rishis ^ What is the right of a Hindu 
widow over immoveable property bequeathed to her by her husband ? What are the 
points to be considered in ascertaining the course of descent of Stridhana property 7 
Enumerate in order of precedence the first four heirs to Ayautuha Stridhana of a 
woman dying without issue. 

What are the causes of exclusion from inheritance, according to the Smritis ? 
What alteration has been effected by the Legislature in this part of the law 7 

Enumerate such of the “Sharers” under the Mahomedan law, as are not liable 
to total exclusion. Is it always true that, if one is related to the deceased through 
another, he is excluded from his share by the other 7 If not, what are the 
exceptions f 

Explain “Increase” and “Return” under the Soonee law. Mention the chief 
points on which the Shia law differs on this subject. Illustrate your answer by 
examples. 

Define Hak Shoo/a 7 By whom and under what circumstances can this right 
be claimed What are the ceremonies prescribed for enforcing the j right, and the 
devices adopted for avoiding it ; 

What are the essentials of a valid gift under the Mahomedan law ? When may 
a gift be resumed ; What is the distinction between a Hiba ba Iwuz and a Hiba 
hit shart ul Iwuz ? What is the law as to gifts by a Mahomedan on his death-bed ? 

Define partition. Is there any and what property not liable to partition ? 

A Hindu dies intestate leaving a widv^w, two sons A and B and their wives C 
and D, two sons of A and three sons of B, four sons of a deceased son E and his 
widow and one married daughter and two sons of a deceased daughter. Supposing 
the deceased Hindu to have been governed by the Mitakshara school, who among the 
aforesaid survivors will share upon the partition of his estate and what will be the 
extent of their respective shares ? What would be the difference if he were governed 
by the Bengal scheol ? 

Describe the nature and character of a joint Hindu family. What are the rights 
of a Mitakshara father to his ancestral property as against his sons ? 

What estate does a Hindu widow take in the property inherited by her husband ^ 
In what cases may a purchaser from her acquire an absolute right.to the property so 
inherited by her ? What are her rights to the accretions or accumulations of the 
estate inherited by her from her husband as distinguished from those to the corpus 
thereof ? 

What are the essential con ditions of a valid adoption in the Dattaka form (1) 
among Brahmins and (2) amon g Sudras ? What is the difference between a Dattaka 
and a Kritima adoption ? 
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State the principles wliicli govern the law of succession (1) in the Bengal 
school and (2) jn the Benares school. Is a person who becomes blind some years 
after his birth, "but before succession opens out, excluded from inheritance ? 

Explain fully the* law relating to the succession of full brothers and half i)rothers. 
Does an undivided half brother exclude af divided full brother ?• 

A Hindu dies leaving a nephew who is the son of his full brother and tvv«» 
nephews who are the sons of his half brother. Which of these three nephews will 
inherit his estate and what will be their respective share therein supposing (1) all of 
them were joint with him, (2) all of them were separate from him, and (3) some joint 
with, and the rest separate from, him at the time of his death ? 

What are the essential requisites to make a gift valid under the Mahomedan 
law ? In what cases is delivery of possession unnecessary ? What are the restric- 
tions to a gift on death-bed ? 

What is "pre-emption ? Who may claim pre-emption ? What forms must be 
observed by a person claiming a right of pre-emption to perfect his title ? 

What is the difference between a sharer, a residuary and a distant kindred 
under the Mahomedan law ? Enumerate the persons who may come in as sharers. 

(o). A Mahomedan dies leaving his mother, two widows, three sons and four 
daughters. Distribute the estate of the deceased among the aforesaid survivors. 

(/>). A IMahomedan dies leaving her husband, father, four sons and two daughters. 
Divide her estate among the aforesaid survivors. 

What is a religious endowment under the Mahomedan law ? What are the 
incidents of endowed property ? 

Explain the text. — “To the nearest sapinda, the inheritance belongs” and show 
how the different interpretations of the word sapinda have caused difference in the 
order of succession in the two leading schools of Hindu Law. 

Describe accurately the nature of the estate taken by a childless Hindu widow 
who succeeds to her deceased husband’s property. Wherein does it differ from the 
estate of a tenant for life in English Law ? 

Define “ unobstructed heritage,” and show how and in what cases it affects thc^ 
power of alienation. 

What is the principle of law expressed in the Dayabhaga Chap. 1., Yol. 21 by 
the phrase “ relinquishment in favour of the donee, who is a sentient person” ? 
What in Hindu Law are the exceptions to the rule ? What are the provisions of the 
Indian Succession Act and the Transfer of Property Act in this respect ? 

What are the different kinds of Stridhana according to the Dayabhaga ? 

Is the adoption of an only son valid ? Give reasons for your answer, 

B, a Hindu dies intestate leaving him surviving two sons of a deceased brother? 
A, and three sons of another deceased brother, C. What is the share of each of 
these brothers’ sons in the property left by B ? Would it make any difference if A 
had been a son by adoption before the birth of B and C ? ^ 

Compare the — “ estate in joint-tenancy” in English Law with the state of co- 
widows in Hindu Law. 

A person domiciled in India dies intestate, leaving him surviving his father, 
mother, one brother, and two sons of another deceased brother. To whom and in 
what shares will his property pass, supposing — 

(a) that he is a Sunni-Mahomedan. 

(b) that he is s? Shia-Mahomedan.? 

(c) that he is a Hindu governed by the Mitakshara Law (Benares School). 

(d) that he is a Hindu governed by the Dayabhaga. 

{e) that he is a Christian l^ative of India. 

D 
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' A woman governed by the Dayabhaga dies leaving her surviving a inaitloii 
daughter, a son and a married daughter. Who will succeed her as regards property 
given to her by her husband after marriage. 

What* is shoofa or pre-emption j What foraialities must be observed by thejore- 
emptor to assert his righV in a Court of Justice 7 

Who are the sharers according to the Mahomedan Law (Sunni) and what are 
their respective shares ? 

What are the limits to the testamentary power of a Mahomedan ? 

A, Mahomedan dies leaving him surviving a widow, two sons and three daughters. 
How is the property to be distributed ? 

N. B. — In answering these questions, state, where necessary, the difference 
between the Mitakshara and the Dayabhaga school of law. 

Describe the general character of the Joint-family . 

What status is assigned to theVidow by the Dayabhaga and the Mitakshara res- 
Ijectively ? Does that circumstance afford any clue to tlie relative age of the two 
Codes 7 Give your reasons. 

To what extent if any, is the father’s right over his property affected by the 
birth of a son ? 

“ Among grandsons by different fathers, the allotment of shares is according to 
the father.” 

m 

Explain and illustrate the text. 

Is that so in Mahomedan law 7 

Under what circumstance, if any, may a Hindu be said to have changed his 
scliool of law by a change of residence ? 

Which of the relations of a deceased proprietor are entitled to maintenance ? 
To what extent, if any, is the claim for maintenance a charge on the property ? 

According to the principles of Hindu law, which of the two is the source of 
greater benefit, a son’s daughter or a daughter’s daughter ? And why ? 

In the order of succession, who takes the property in the first instance, the 
motlier and the father 7 And on what ground ? 

(/). A, a Hindu 01 Bengal, dies leaving — 

(1) a married daughter without issue. 

(^:2) a daughier’s son. 

(3) a son*s unmarried daughter. 

Explain tlie nature of 'the interest of each or any of them in A’s estate. 

(ii)» A, a Hindu, dies leaving — 

(1) an adopted son. 

{ 2 ) a son bom after adoption. 

How should A’s property be divided between (1) and (2) ? 

(Hi). A, a Hindu dies leaving — 

(1) a brothffr’s daughter’s son. 

(2) a sister’s s n. 

(3) a daughter’s adopted son. 

How do they stand to each other in the order of succession to A’s property '• 
Who succeeds A ? Cite the leading case on the point. 

* Define marriage. Can a Mahomedan marry his wife’s sister ? Explain your 
answer. To what extent, if any, does the Mahomedan Law permit marriage with 
persons of other religions ? 

Compare a Mahomedan guardian with a Roman Curator. How far has the 
mother the right to the custody of her children 7 



B, 1.. examination papers. 


♦ 27 


What is the status of a Mutawalli or superintendent of endowment under the 
Mahomedan Ljw 7 

Explain tte nature and operation of a Mahomedan will. 

When may an heir become also a legatee ^ 

Lay down the general rule which goVerns the order of sucJession among relations 
of the whole and the half blood among the Shia sect. 

Under the Mahomedan Law, who are those relations that must succeed in any 
event? * . 

(/). A, a Mussulman, dies leaving — 

(1) a father. 

(2) a mother. 

(3) two daugliters. 

llivide the*estate of A among (1), (2) and (S). 

( ii J, A, a Mussulman, dies leaving — 

(1) a husband. 

(2) a father. 

(3) a mother. 

(4) a daughter. 

How will you distribute the inheritance among (IV (2), (S) and (4) ? Do vou 
notice any peculiarity ? 

What are the different schools of Hinelu Law prevalent in India ? In what 
places do they respectively prevail / What are the books of authority .recognized by 
each school ; and which of them is the earliest, and which the latest ? 

(a) State some of the principal points of resemblance and difference between 
them, as regards partition, succession, and right of alienation. 

{h) What is succession by survivorship/ By which of the schools is the 
doctrine of succession by survivorship still recognized, and to what extent ? 

Who are the Sapindas, Sagatras and Bandhus ? When, upon what princii)les re- 
cognized by Hindu Law for regulating succession and inheritance, and in what order 
do they come in as heirs of a deceased Hindu according to the different schools ? 

In what cases and to what extent is the rule of primogeniture observed by the 
Hindus ? Upon what is the rule based ? 

Does the Hindu Law recognize any title by escheat ? If so, when docs it come 
into operation (i) in tlie case of the proi)erty of a deceased Brahmin, and ii) in any 
other case How far have the doctrines of Hindu Law on this point been recognized 
by the Privy Council ? 

What constitutes Stridhun ? What powers has a woman upon her stridhun, and 
how is the succession to it regulated according to the different schools of Hindu Law ? 

What is the difference between taking per stirpes and taking per capita ; and who 
amongst the persons named below (in case tliey be heirs at all) take per ati'^pes 
and who per capita, 1st, in the case of the property of a deceased male, and Secondly, 
in the case of a deceased woman leaving Stridhun : — (i) sons’ sons, (ii) daughters’ 
sons, (iii) brother’s sons, and maternal uncles’ sons ? ^ 

Who will succeed A or inherit his property in each of the follcprTlig cases accord- 
ing to the Mahomedan Law, and the different schools of Hind' 1 kw respectively ? 
If more than one person inherii, state the share of each. ^ 

(a). A dies leaving his father and mother, 3 sons, 3 grandsons by a son who 
died during his lifetime, 2 other grandsons by another son who also died during his 
lifetime, a widow, 2 daughters, 2 grandsons, by a daughter pre-deceased, and 2 brothers 
who were living with him joint in food and estate. 

(^>). In the above case supposing A to have left no sons. 

(c). In the same case supposing A to Iiavc left no sons, nor grandsons by sons 
who died before him. 
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(d) . In Uhe same case supposing A to have left no sons, nor grandsons (as 
above), nor a widow. 

(e) . A dies leaving a half-brother who was living with him joint in food and 
estate, and another half-brother and a brother living separate* and having no joint 
property with him. 

What are the groun&s of exclusion from inheritance under the Hindu and the 
Mahomcdan Law respectively ? And how far has the Hindu Law on the subject been 
modified by the Legislature ? 

(a) . Compare the rights of a Hindu widow with those of a Mahomedan as re- 
gards inheritance, re-marriage, dower, and power of alienation. 

(b) . What is the position of the daughter (maiden, married, widowed) according 
to the different schools of Hindu Law, and the Mahomedan Law respectively ? 

f a). Who are the sharers and who the Residuaries according tc Maliomedan 
Law ? Mention the circumstances under which the respective shares of the mother, 
the father, the widow, the husband and the daughter, may vary. 

(hj. Who should in all cases get shares ; and in what instances do certain 
sharers become Residuaries ? 

( c) . Enumerate the different classes of District Kindred. 

How is Marriage defined by Mahomedan Law, what are its essentials, conditions, 
and effect ; with whom may it contracted and with whom is it unlawful for a man to 
contract a marriage ? 

Define Skoefaa, With respect to what property does it take effect ; and how» 
when, and by whom may it be claimed / 








